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Administration —Person obtaining letters 
of administration with will annexed — It 
cannot be presumed that all legacies or at 
least legacy in favour of that person has 
not been paid 40a 

-Mortgage of immovable property by 

legatee before obtaining assent of executor 
to legacy is valid 406 

-How residue is ascertained stated: 40c 

-Legatee can recover his specific legacy 

by suing for amount from persons in pos¬ 
session of property of testator as trans¬ 
ferees 40/ 

Adverse possession — Agreement to lease 
—Possession of person under agreement to 
lease is not adverse—He is merely tenant 
at will and can be ejected — His only 
defence against ejectment is claim for spe¬ 
cific performance of contract to lease if 
same is not barred—But such claim shows 
that he was not trespasser and his posses¬ 
sion was not adverse — Fact that proposed 
lessor stood by and permitted him to erect 
structures does not bar ejectment suit by 
reason of estoppel, acquiescence or waiver 

438a 

-Occasional floods not interfering with 

agricultural operations do not stop running 
of limitation 1316 

-- Mortgagee’s possession during con¬ 
tinuance of mortgage is not adverse to 
mortgagor 456 

Appeal —Abatement—Suit against certain 
persons some of whom are minors decreed 
against plaintiff—Appeal by plaintiff with¬ 
out impleading minor defendants is not 
abated 671a 

-Court refusing to record compromise 

on ground that there was no ground or 
consideration for it—Order is appealable 

6296 

7 Duty of first Appellate Court regard¬ 
ing matters of fact explained 33 d 

Assignment —Kents and profits — Assign¬ 
ment of rents and profits of property passes 
property itself including reversion 5166 

ttenami— Decree against benamidar binds 
real owner 216 

Bengal Alluvion and Dilavion Regula. 

Uon (11 of 1825), CL. ^-Accreted portion 
held under proprietors other than proprie- 
tor of parent holding—BeneBt of cl. 4 can- 


not be claimed 


131a 


41°ft! C W 8 (9 0f 1880) ' Ss ■ 4 and 

41 (2)—Vs ord tenure.holder’*—Meaning 


Bengal Cess Act 

—Decree under S. 41 (2) against person 
does not establish that he is tenure-holder 
in strict sense 4386 

— -S. 37 —Tenure omitted from revalua¬ 

tion roll — Procedure under S. 37 not 
followed—Tenure i3 not liable for road cess 

180a 

-- S. 45 —Word “recovered”—The word 

recovered” means “sued for” or “recovered 
by means of an action” — The cess which 
is payable under the Act may be recovered 
either under the Public Demands Kecovery 
Act or by a suit 1616 

- S. 45 — Revenue Court deciding that 

cess was recoverable and claim made for 
its recovery was within limitation — Deci¬ 
sion whether right or wrong cannot be set 
aside by Civil Court 161c 

Bengal Court of Wards Act (9 of 1879), 
Ss. 20 and 70— Rules under S. 70, R. 115 
(Bihar)—R. 115 is not ultra vires — It is 
not inconsistent with S. 20 or any provi¬ 
sion of the Act 316 d 

-Ss. 59-A and 70 —Rules under S. 70, 

R. 115 (Bihar) — Under S, 59A, Manager 
of Court of Wards is public servant within 
the meaning of Penal Code — Where his 
salary exceeds Rs. 200 he must be deemed 
to be public servant under R. 115—Provi¬ 
sions of S. 197, Criminal P. C., must be 
complied with before Court can take cog¬ 
nizance of offence by him 316c 

Bengal Land Registration Act (7 of 

1876 ), S. 78 —Effect — S. 78 does not bar 
right to sue if rent is due—It only prevents 
liability for rent from being enforced until 
provisions of S. 78 are complied with: 300a 
—-— S, 78 — Rent suit by mortgagee dis¬ 
missed under S. 78 — Mortgagee getting 
himself registered during pendency of 
second appeal — Appellate Court is com¬ 
petent under O. 41, R. 33, Civil P. C. f to 
pass decree on basis of registration 3005 
Bengal Regulation (43 of 1793), S . 33 

(1) — Grant of jagirs to invalided soldiers 

— Nature — Jagirdar or his heirs are not 
tenants of zamindar — Jagirs are protected 
from annulment under S. 37, Exception 1, 
Bengal Revenue Sale Law (FB) 275 
Bengal Tenancy Act (8 of 1885), S. 22 

(2) as amended in 1907 —Amendment does 
not apply to purchase made before 1907 

0 , , (FB) 467a 

-- 22 (2) before amendment in 1907 

Purchase by one co-owner of ocoupanoy 
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Bengal Tenancy Act 

right—Only occupancy right ceases to exist 
and not all tenancy rights (FB) 4676 

- S. 22 (2) before amendment of 1907 

—Co-proprietor purchasing occupancy right 
is not tenant under other co-proprietors 

(FB) 467c 

- S. 22 (2) before amendment of 1907 

—Co-owner purchasing occupancy right is 
not entitled to retain possession after land 
purchased by him is allotted to other co¬ 
sharer by partition (FB) 467 d 

- Ss. 103.B and 102 (ii) (gg) — Pre¬ 
sumption of correctness attaches to entry 
in farb-ab-pashi — Entry that liability of 
tenant for rent will depend on maintenance 
of gilaDdazi (irrigation system) by landlord 

— Settlement officer is authorized to record 

such entry by S. 102 (ii) (gg) — Even if 
aforesaid entry is regarded as proof of 
custom that custom is not uncertain or 
indefinite 322a 

- S. 116 — Words “term of years" in 

S. 116—Whether the words “lease for a 
term of years" refer to a lease for more 
than one year or inolude lease for one year 
or for fraction of year (Quare) - 6226 

—-— S. 116 — Zirat land — Lease by pro¬ 
prietor for term of years or from year to 
year-—S. 116 applies—Lessee can neither 
acquire nor confer on sub-lessee rights of 
occupancy or non-occupancy raiyat 622c 

- Ss. 170 —Deposit of decretal amount 

by third party—Landlords objection chal¬ 
lenging depositor’s right to make deposit 
overruled by executing Court—Withdrawal 
of deposit by landlord does not amount to 
recognition of depositor as tenant 21c 

— - S. 170 — Execution of rent decree 

against benamidar—Sale certificate stand¬ 
ing in name of benamidar—Merely because 
beneficial owner is allowed to deposit de¬ 
cretal amount and landlord withdraws it 
does not disentitle landlord to proceed 
against benamidar 21 d 

- S. 170 (1 )—Execution of rent decree 

— Third party claiming title to tenure 

cannot apply under O. 21, B. 58, Civil 
P« C.—But he can sue for declaration of 
title to holding 21a 

Bihar and Orissa Co-operative Societies 

Act (6 of 1935), S. 24s-A — Compromise 
under S. 24-A bars execution of decree 
obtained by depositor for recovery of depo¬ 
sit made with Co-operative Bank 261 

- Ss. 48 and 51 — Word “dispute" in 

S. 48—Meaning—“Debt" in S. 48 includes 
decretal debt — Begistrar under S. 48 can 
deal with dispute between parties as to 


Bihar & Orissa Go-operative Societies Act 

decretal debt—Where previous award has 
been made and there is still dispute as to 
judgment-debtor’s ability to pay or manner 
of enforcement of payment, Begistrar is 
competent to deal with matter and pass 

second award—S. 51 has no application_ 

Nor does S. 11, Civil P. C., apply to dis¬ 
putes under Act 5526 

- S. 57 (2 )—Payment of debts of Society 

whether decretal or otherwise is matter 
touching affairs of Society 253 

- —Ss. 63 and 48 — Award under S. 48 

against person continuing to be member_ 

No question of limitation for execution of 
award arises by reason of S. 63 552a 

Bihar and Orissa Local Self-Government 

Act (3 of 1885 ), S. 118-C (3) (d )—Owner 
of buildings is not taxable in respect of 
each building 4.74 

Bihar and Orissa Municipal Act (7 of 

1922),' S. 82 (2) — It is ultra vires of 
Commissioners to impose fees on platforms 
erected over municipal drains without pre¬ 
vious sanction of Local Government: 549a 

- S. 82 (2) — Besolution imposing fee 

under S. 82 (2) should fix date of its opera¬ 
tion (Obiter) 5496 

- S. 82 (2) — Fee imposed under Sec. 

82 ( 2 ) found ultra vires of Commissioners 
—Plaintiff cannot restrain Commissioners 
from taking proceedings against him: 549 c 

-- S. 115 ( 2 ) — Earlier enhancement 

illegal—Enhancement made during general 
revision must be regarded as first enhance¬ 
ment and notice of it must be given under 
s - 116 (2) 5836 

—-— S. 117 — Objection of assessee deter¬ 
mined without giving assessee opportunity 
to appear and urge his own case—Assess¬ 
ment is illegal 583a 

- Ss. 259 and 354 —Orders fixing local 

limits under S. 259 (1) and fee in respect 
of licences under S. 259 (3) are not rules or 
bye laws—Confirmation by Local Govern¬ 
ment under S. 354 is not condition prece¬ 
dent to their taking effect 313a 

- Ss. 263 and 259 —Prosecution under 

Ss. 263 and 259, accused not having applied 
for licence — Fact that he applied for 
reduction of licence fee and had not received 
orders is of no avail—But it may in event 
of conviction be considered in extenuation 
of sentence 313c 

- Ss. 264 and 259 — Orders passed by 

Commissioners under S. 259 ( 1 ) and (3) are 
not matters of same nature as contemplated 
by S. 264 and are not bye-laws 313fr 
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Bihar & Orissa Municipal Act 

- Ss. 282 (1) and 291 (j)— S. 282 (1) 

does not contemplate annual license — 
License fee fixed in lump sum paid by 
druggist— He cannot, by subsequent amend¬ 
ment of bye-law, be made to pay it annually 

706 

Bihar and Orissa Public Demands Re¬ 
covery Act (4 of 1914), Ss. 7 and 52 — 
Death of certificate-debtor after attach¬ 
ment but before actual sale — Notice not 
issued on legal representatives—Sale does 
not become void (Per Dhavle J.) 

(FB) 328 d 

- Ss. 8 and 7 — Notice under S. 7 — 

Subsequent amendment of certificate pro¬ 
ceedings does not affect incidence of charge 
coming into existence under S. 8 692a 

- -S. 26 — Principle of representation 

applies to certificate proceedings 6926 

-- S. 26 —Title and interest of father do 

not include his right to sell son’s share 

(FB) 328a 

-- S. 26 '— Sale of tenure — All parties 

interested in tenure not joined as debtors 
nor represented by parties joined as such — 
What passes at certificate sale is not whole 
tenure itself but only right and title of 
certificate debtors (FB) 328 b 

Bihar and Orissa Village Administration 

Act (3 of 1922), S . 27 (1) (ii) — Words 
hue and cry’ — Meaning explained 696a 
Ss. 68 and 53 (2) — Complaint filed 
before Magistrate transferred by him to 
Union Board—Accused wanting re-transfer 
of case to proper Court should follow proce¬ 
dure under S. 53 (2) 184 

Bihar Money-lenders Act (3 of 1938), S.7 

— Rule of damdupat does not apply to 
period subsequent to institution of suit: 5466 
^—Uower Appellate Court failing to 
exercise discretion under S. 8—High Court 
can pass order in respect of interest subse¬ 
quent to date of suit 546c 

S. 8 —- Reduction of rate of interest 
under S. 8 is discretionary with Court: 4236 
-S. 11 —Conditions necessary to attract 
operation of S. 11 to Appellate Court satis- 
ned Appellate Court must give effect to 
. 11 notwithstanding anything to contrary 
in any other law 546a 

~S. 11 —-Application under S. 11 can bo 
made any time between date of first levy¬ 
ing of execution and date fixed for sale — 

Court cannot decline to consider merits of 
case 352 

os. 13 and 14 (as amended by Act 7 of 
1939) Ss. 13 and 14 apply to mortgage 
decrees and sales thereunder 17 


S' 

Bihar Money-lenders (Regulation of 
Transactions) Act (7 of 1939), S. 7 — 
Construction — Applicability — Opening 
words of S. 7 are not concerned with law 
of procedure—Preliminary mortgagejdecree 
passed and confirmed in appeal before pass¬ 
ing of Act—S. 7 does not apply 376 

S. 7 —Words “evidenced by such docu¬ 
ment”—Meaning of, explained 35a 

-5. 7 —‘Document’ in expression ‘based 

on document can bo used in two ways_In 

one case evidencing loan and in another case 
simply mentioning loan—S. 7 does nob con¬ 
template that same document may relate to 
two different amounts QOd 

-S. 8 — Court is not bound to re-open 

transaction but should do so in proper case 

— Interest at mercantile rate slightly in 

excess of rate permitted by Act charged _ 

Transaction need nob be re-opened 430 

- Ss. 11 and 13 —Purchaser of equity of 

redemption impleaded in mortgage suit and 
decree passed against him —He is judgment- 
debtor and is as such entitled to benefit of 
Ss. 11 and 13 718 

- Ss. 13 and 14 —Applicability—Ss. 13 

and 14 do nob apply to execution sale com¬ 
pleted before passing of Act 2866 

Bihar Sugar Factories Control Act (7 of 
1937), Buies under —Person should not be 
forced to sign statement required to be 
made under rules 97 c 

Bihar Tenancy Act (8 of 1934), S. 22 (3) 

— Thicadar purchasing occupancy holding 
during period of his lease — He becomes 

non-occupancy raiyat in respect thereof_ 

His vendees acquire neither non-occupancy 
or occupancy rights 617a 

—— S. 23.A, Proviso —Entry in Record of 
Rights recording landlord’s possession in 
respect of trees on the occupancy holding 
of his tenant—Landlord is entitled to prot 
duce of trees — No question of limitation 
arises in respect of exercise of right to 
produce of trees 175 

- S. 25 —Persons obtaining settlement of 

newly appearing waste land for purpose of 
reclamation made by cosharer in good faith 
and for benefit of estate as a whole—After 
occupation for twelve years they cannot be 
ejexjled 13 Id 

Ss. 2o (a) and 155 — Suit for eject¬ 
ment by some cosharer landlords on ground 
mentioned in S. 25 (a) found to be incom- 
petent — Decree directing defendant to 
remedy misuse held should be passed : 703/ 

U 260 —lu applying S. 26-0 distinc¬ 

tion should not be drawn between pending 
suits in which landlord is plaintiff and 
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Bihar Tenancy Act 

pending suits in which landlord is defendant 

581a 

- S. 48.A, (as amended by Act 11 of 

1938)— S. 48-A is retrospective 515 

- S, 53 — Instalment of rent when falls 

due stated 673c 

■ - S, 65 —Two rent decrees — Property 

purchased in execution of one decree is free 
from charge created by other decree 196 

- S, 67 (as introduced by S. 9 of 

Amending Act 8 of 1937) — S. 67 is not 
retrospective 675c 

■ - 67 as amended in 1937 — S. 67 is 

not retrospective 673a 

■ - S . 68^ repealed by Act 8 of 1937 _ 

Applicability — Judgment after repeal of 
S. 68—S. 68 cannot be resorted to 6756 

- S' 148.A — In suits framed under 

S. 148-A there can be only one rent decree 
—Where there are two, both are regarded 
as consolidated decrees for entire rent: 19a 

- S, 155 — Heading of notice need not 

represent it to be from landlords direct 

703a 

■ - S, 155 —Notice need not in alternative 

demand that tenant should vacate holding 

7036 

S' 155 — Misuse incomplete at time 
of issue of notice but complete at time of 
suit Notice is not defective 703c 

•- Ss, 155 and 188 —Notice not contain¬ 
ing alternative demand to vacate land_ 

Tenancy cannot be said to have terminated 
by sixteen annas landlord — Suit for eject¬ 
ment at instance of some cosharers is not 
maintainable 703d 

- S' 155 —Duration of tenancy — Ten¬ 
ancy continues till failure of tenant to comply 
with decree made under S. 155 within term 
prescribed thereby 703c 

- S' 163 (5) (as amended in 1938) — 

Execution application made before coming 
into force of amending Act but remaining 
pending at time of its coming into force — 
Sale proclamation issued after coming into 
force of amending Act — S. 163 (5) applies 

567 

■ - S, 169 (l) (c) — Auction, purchaser 

is not liable for rent for period between date 
of sale and its confirmation 6736 

- S. 169 (1) (c) — On sale decree-holder’s 

charge for rent accruing due up to confirma¬ 
tion of sale is to that extent extinguished 

673e 

—--o. 177.A — Words “and occupied by 

him” in S. 177-A—Meaning explained: 614 
——Ss, 179 and 155 —Parties tomukarrari 
lease can contract that right of ejectment 


Bihar Tenancy Act 

which landlord shall have under agreement 
would not be subject to provisions of S. 155 

371a 

- S' 179 — Parties of mukarrai lease 

agreeing that on default in payment of any 
instalment of rent landlord would have 
right to eject tenant — Suit for ejectment 
— Tenant is not entitled to relief under 
S. 114, T. P. Act 3716 

--5. 179 — Holder of permanent tenure 

in permanently settled area granting per¬ 
manent mukarrari lease — Parties to such 
lease can agree that landlord should have 
right of re-entry on non-payment of rent 

1406 

- Sch, 3 t Art. 3 —Landlord in execution 

of decree for arrears of rent obtaining deli¬ 
very of possession as auction-purchaser — 
Such dispossession is not dispossession by 
landlord within meaning of Art. 3 — Suit 
for possession in such case is governed by 
ordinary law of limitation 5816 

- Sch. 3 t Art, 3 — Art. 3 applies even if 

dispossession by landlord is as auotion-pur¬ 
chaser (Obiter) 476a 

- Sch. 3, Art. 3 — Holding originally 

belonging to certain tenant purchased by A 
Suit for rent by landlord against original 
tenant — Landlord in execution of decree 
obtaining dakhal dehani—Landlord taking 
advantage of A’s oonviction in criminal case 
dispossessing him—Suit by A for possession 
held governed by Art. 3, Bihar Tenancy Act, 
and not by Art. 142, Limitation Act: 4766 

- Sch, 3 , Art. 6 — Suit by sixteen annas 

proprietor for sixteen annas rents of two 
tenures recorded under different khewats 
held by different persons — Suit decreed 
separately in respect of each khewat for 
less than Rs. 500—Execution in respect of 
either decree is governed by Art. 6 145a 

- Sch, 3, Art, 6 — “Decree under this 

Act”—It is not necessary that a suit should 
at its institution be framed in accordance 
with the provisions of the Bihar Tenancy 
Act in order to result in a decree under that 
Act 3.45c 

Cattle Trespass Act (1 of 1871), S, 24— 
Finding of damage is essential for conviction 

2996 

Chota Nagpur Encumbered Estates Act 

(6 of 1876 ), S. 2 — Undivided interest in 
joint family property cannot be protected 

5656 

- B — Order prohibiting sales also 

prohibits nfirmation of sales held before 
passing of order 565a 
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Chota Nagpur Encumbered Estates Act 

- S . 21-B — Appeal against holder — 

Holder dying after appeal — His estate 
managed by manager appointed under the 
Act — Substitution of heirs of holder is 
necessary 482a 

- S. 21-B —Suit'by holder—Same mana¬ 
ger representing plaintiff and defendant — 
Suit not sham contest but properly defended 
—Decree is not nullity 153 

Chota Nagpur Tenancy Act (6 of 1908), 

S. 46 —Usufructuary mortgage in violation 
of S. 46 — Mortgagee subsequently dispos¬ 
sessed — Time runs from expiry of five 
years from date of mortgage and not from 
date of dispossession — Mortgagee cannot 
claim benefit of enjoying usufruct of pro¬ 
perty under S. 20 (2), Limitation Act — 
Mortgage cannot form basis of valid decree 
for sale 494 

- S. 63, as amended by Act 2 of 1938 

—Demand for commodities and animals 
over and above rent constitutes offence 
under S. 63 316a 

S. 63, as amended by Act 2 of 1938 
— Scope — S. 63 applies to landlord or his 
agent and not to third person 3165 

- S. 63, as amended by Act 2 of 1938 

—S. 63 (1) (a) creates offence but does not 
prescribe mode of investigation or trial— 
Provisions of Criminal Procedure Code 
therefore apply by reason of S. 5 (2), Cri¬ 
minal P. C. 3160 

- S. 63, as amended by Act 2 of 1938 — 

Manager of Court of Wards committing 
ofience under S. 63 as agent of landlord — 
He must be deemed to have committed it 
in his official capacity within the meaning 
of S. 197 (1), Criminal P. C.—Sanction of 
Local Government under S. 197 is neces¬ 
sary 316/* 

*—5. 63 (3), as amended by Act 2 of 
1938' —8* 63 (3) does not give Deputy Com¬ 
missioner exclusive jurisdiction to try off¬ 
ences under S. 63—Jurisdiction of Criminal 
Courts is not barred 316e 

Ss. 208 and 211 — Tenure held by 
certain tenants transferred to other per¬ 
sons —- Suit by landlord for rent against 
ransferors without impleading transferees 
— ecree obtained by landlord is not rent 
decree even if transferees are not recorded 
as tenants in landlord’s sherista 4825 

-——5. 205-—Non.representation of tenure- 

holders—The sale is not a sale under S. 208 
of the Act, if all the tenure-holders are not 
represented in the suit 482c 

S. 215 (3) Orders passed on applica- 


Chota Nagpur Tenancy Act 

tions to set aside sale are within S. 215 (3) 

54c 

-S. 233 —Erection and maintenance of 

huts on occupancy holding is continuing 
misuse—Period of two years can be calcu¬ 
lated from any day during which misuser 
continued 561 

-S. 258 — Interpretation — Effect — 

S. 258 contemplates civil proceedings and 
makes them final — It does not deprive 
Criminal Court of jurisdiction to try crimi¬ 
nal offences under the Act 316/ 

Chota Nagpur Tenure-holders’ Rent 
Account Act (l of 1929), S. 11— 11 Tenure” 
in S. 11, and wherever used in Act without 
qualification means whole tenure 658a 

- S. 11 — “Rent” includes ce38 6585 

-5. 11 — Registration fee — Mode of 

calculation explained 658c 

Civil Procedure Code (5 of 1908), S. 47 

and 0. 22 R. 10 — Expression “represen¬ 
tative” in S. 47 includes person on whom 
interest has devolved by assignment, trans¬ 
fer or otherwise—Aforesaid person can be 
added as party under O. 22, R. 10 or in 
exercise of inherent powers of Court: 615a 

-S. 47 — Transferee from judgment- 

debtor pendente lite added as party under 
S. 47—Effect 6155 

- S. 47 — During execution of decree 

deciding rights of parties in intestate estate 
Court appointing Commissioner to ascer¬ 
tain sums payable to intestate estate — 
Order is interlocutory and is not appealable 

75 

- S. 47 and 0. 32, R. 7 — Objection to 

validity of decree passed in contravention 
of O. 32, R. 7 cannot be taken by minor in 
execution proceedings 595 

- S. 47 —Decree against minor—Whe¬ 
ther minor is effectively represented in 
suit and whether prejudice is caused to 
him cannot be investigated 59 d 

-5. 48 —Application to proceed against 

properties other than those mentioned in 
first application is fresh application : 571a 

- S. 48 —Application to proceed against 

person other than one against whom it was 
originally sought to execute decree is fresh 
application 5715 

S' 00 and 0. 21, R, 53 —Preliminary 
decree for accounts in suit for dissolution 
of partnership is attachable in execution of 
another decree 107 

- S. 65 —Object of S. 65 explained: 673 d 

- S. SO —Receiver is public officer—Suit 

for royalty of lands in possession of receiver 
—Non-payment of royalty by receiver or 
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his surrender of lands based on individual 
contract between him and plaintiff are not 
official acts 516g 

- S. 91 and O, 1 R. 8 — S. 91 confers 

new right of suit — “Public nuisance” in 
S. 91 includes obstruction to village path¬ 
ways — Suit for removal of obstruction to 
village pathway can be brought under S. 91 
without proving special damage — S. 91 
does not overrule O. 1, R. 8 and take away 
right of suit under O. 1, R. 8 even in case 
of public nuisance 449 e 

<S. 91 —Doctrine of special damage — 
Nature—It applies to India—It is limited 
to cases regarding public rights in full sense 
and invasion of special right — It does not 
apply to quasi-public rights such as village 
roads and where plaintiff sue3 either for 
himself as member of limited class of per¬ 
sons having common special rights or on 
behalf of that class under O. 1, R. 8 449/ 

- S. 91 —Special restrictions of S. 91 

can be evaded by proof of special damage 
or by proof of invasion of special rights of 
limited class 449 /j, 

- S. 91 —Representative suit by limited 

class of villagers for right of passage regard¬ 
ing rasta is maintainable without consent 
of Advocate-General and without proof of 
special damage 160 

S. 92 —Conditions necessary to invoke 
application of S. 92 stated 425a 

- S. 92 —Applicability—Substance and 

not wording of plaint should be looked to 

42 56 

- S. 92 —S. 92 applies to suit for remo¬ 
val of trustee de son tort 425c 

* S . 97 — Suit for dissolution of part¬ 
nership and accounts — Court after passing 
of preliminary decree but before final decree 
ordering Commissioner to credit plaintiff 
with certain sum — Order is not supple¬ 
mentary preliminary decree but interlo¬ 
cutory order fPer Mohamad Noor and 
Manohar Lall JJ.) 204a 

—-— S. 100 —Question as to area of land in 
suit and correct rental payable i 3 one of 
fact — Finding on aforesaid question even 
though wrong is binding in second appeal 

675a 

- S . 100 —Question whether transferee 

exercised due caution within the meaning of 
S. 41, T. P. Act, is one of fact 480a 

—-— S' 100 — Estoppel — Plea when not 
raised in plaint or disclosed by evidence 
cannot be taken up in second appeal: 4805 
—— -S' 100 —Finding as to share of party’s 
liability oannot be interfered provided Court 


CiYil P. C. 

had before it material upon which finding 
could be based (FB) 3245 

- S' 100 — Finding that plaintiffs are 

half-sisters is binding in second appeal: 310a 

- S. 100 — Evidence — Appreciation of, 

by lower Appellate Court cannot be ques¬ 
tioned in second appeal 3106 

- S' 100 —Fraud—Circumstantial evi¬ 
dence — Inference — Finding based upon 
legal error can be interfered with in second 
appeal 201c 

- S. 100 — Finding of trial Court based 

on Record of Rights cannot be disturbed 
by Appellate Court by ignoring that docu¬ 
ment 1376 

- S' 115 —Land acquisition proceedings 

until award is made are administrative pro¬ 
ceedings (SB) 1026 

- S. 115 —Collector making or refusing 

to make reference under S. 18, Land Acqui¬ 
sition Act, is not Court subordinate to High 
Court — High Court has no jurisdiction to 
revise Collector’s order making or refusing 
to make reference under S. 18 : 2 Pat L J 
204 = A I R 1917 Pat 176 = 39 I C 650 , 
OVERRULED (SB) 102 d 

-/$. 115 —The fact that a case is a very 

hard one does not permit the High Court 
to interfere where it has no power so to do 

876 

-S. 115 — Order sought to be revised 

amounting to final decree and thus appeal- 
able—S. 115 does not apply 7d 

**- S' 122 and O. 21, R . 90, Proviso 

d) (b) (Patna) — Proviso (i) (b) framed 
under S. 122 is not ultra vires — It merely 
puts applicant to terms and makes deposit 
entirely discretionary with Court 

(FB) 264a 

-— S. 148 — Court can extend time fixed 

by its decree when decree is not final 50 

- Ss. 151 and 115 — Revision lies from 

order under S. 151 4756 

- O' 1, R, 8 — Encroachment on village 

pathways—Non-resident landlord of village 
can sue for declaration and injunction on 
behalf of villagers under O. 1, Rule 8: 449c 

- O' 1, R, 8 — Object — O. 1, R. 8 is 

enabling provision and provides no new 
right of suit — It enables some of class 
having special interest to represent rest of 
class Individuals cannot sue on behalf of 
general public under O. 1, R. 8 449p 

*- O. 1 , R' 8 and S . 91 — Suit for re¬ 

moval of obstruction to village pathway — 
Plaintiff not using S. 91 or proving special 
damage — He must show that he sues nob 
on behalf of general public but on behalf of 
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limited and defined class with which he 
has common interest—Path must be shown 
to be quasi-public 449 i 

-0. 1 , R. 8 —Suit by cosharer in fishery 

estate for declaration that principal defen¬ 
dants namely persons following trade of 
fishermen and others of their caste had no 
right in fishery — Relief against principal 
defendants only for damages for fish actual¬ 
ly caught and for injunction restraining 
principal defendants from further trespass 
can be joined with former relief 247 

-0. 2 , R. 8, 0. 22 —Some of respondents 

allowed to represent all respondents not on 
record under O. 1, R. 8 —Death of some of 
respondents so representing during appeal 
—Failure to bring legal representatives on 
record does not abate appeal 180c 

-0. 1, R. 9 — Multifarious suit allowed 

to proceed and resulting in decree—Defect 
is considered to have been waived 1456 

- 0. 2, R. 2 —Cause of action—Meaning 

explained — Three sale deeds for different 
considerations executed on same day—Suit 
to set aside two of them on ground of want 
of consideration decreed — Subsequent suit 
to set aside third sale deed on similar ground 
is not barred by O. 2, R. 2 76a 

-0. 2 X R. 2 —Different alienations made 

by Hindu widow do not form one and same 
cause of action (Obiter) 766 

- 0. 5 t R. 17 —Condition that defendant 

refused to sign acknowledgment not satis¬ 
fied — Stage for affixing copy on outer door 
does not arrive 563 

-0. 8, R. 6 —Rent suit—Set off—Coun¬ 
ter claim by tenant in rent suit for ascer¬ 
tained sum of road cess paid erroneously is 
not equitable but legal set off within the 
meaning of O. 8 R. 6 1806 

- 0. 9 —Provisions of Order 9 may per¬ 
haps be held to be applicable to insolvency 

proceedings 58a 

7 - 0. 20 t R . 7 —Date of decree is date of 

judgment—Assignment of decree after deli¬ 
very of judgment is valid 270a 

- -0, 21, R. 2 — Uncertified payment 

cannot be certified after judgment.debtor’s 
objection that execution application is time- 
barred—Such payment cannot be regarded 
as saving limitation 594 

- 0 . 21 t R. 2 (3) — Objection as to adjust¬ 
ment of decree by amount appropriated by 
decree-holder enjoying usufruct in interval 
between sale and its setting aside taken by 
purchaser in execution of another decree 
falls under O. 21, R. 2 (3) 566 

0. 21, R . 16 —Beneficiary cannot exe- 


Civil P. C. 

cute decree on ground that decree-holder 
was his benamidar 472 

0. 21 x R. 22 — Death of defendant pen¬ 
dente lite — His major son holding himself 

out as minor in substitution proceedings_ 

Guardian ad litem appointed—On suit be¬ 
ing decreed, notice of sale in execution of 

decree served on guardian ad litem_Sale 

is not invalid merely because minor who 
was in fact major was not personally served 

303 

- 0. 21, R. 22 — Death of judgment- 

debtor after issue of sale proclamation — 
Execution cannot be continued without 

bringing legal representatives on record_ 

Fact that legal representatives entered 
appearance in execution proceedings does 
not obviate necessity of notice under O. 21 , 
R. 22 before execution can continue 142 
~ — O* 21, -R* 22 —Suit against members of 
joint family, minor members being repre¬ 
sented by M as guardian ad litem—In exe¬ 
cution proceeding notice under O. 21, R. 22 
not served on M but execution sought to be 
taken against minors by describing them as 
under guardianship of G without removing 
M from guardianship — Sale held unsus¬ 
tainable against minors 62a 

~0. 21, R. 22 — Decree amended_ 

Period of one year should be counted from 
date of amended decree 5 

0.21, R. 50 —Applicability—Order 21, 
R. 50 applies even to a joint Hindu family 
firm consisting of father and son 1496 

O. 21, R. 53 (4) — Transferee Court 
can attach decree passed in favour of judg¬ 
ment.debtor under R. 53 (4) 557 

— 0 . * ^8 and 63 — Decree-holder 

realising hopelessness of resisting claim in 
summary proceeding under O. 21, R. 58 
consenting to claim being allowed — He is 
not precluded from bringing suit under 
O. 21, R. 63 653a 

0. 21, R. 63 — Evidence gone into on 
both sides — Onus immaterial 270d 

"7 21% R • 66 — Valuation — Determina¬ 

tion—The valuation is to be determined on 
the materials such as they are on the record 

— 22 , 2 ?. 66 — Mahal — Sale must be 
held village by village — Valuation village 
by village as given by judgment.debtor must 
be^ inserted in sale proclamation without 
being altered by decree-holder—Proclama- 
tion of sale need not be made in every 
vffkge 42 2 

a . s amend ed by Patna 
High Court —Valuation entered in sale pro- 
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clamation by agreement of judgment, debtor 
and decree-holder — Judgment.debtor can¬ 
not challenge sale on ground that valuation 
was low and constituted substantial irre¬ 
gularity 286a 

- 0. 21, 22. 89 —Purchase money of pro¬ 
perty sold and decretal amount minus sum 
received by decree-holder must be deposited 
—Applicant is not entitled to credit for 
amount for which decree-holder purchased 
property 612a 

- 0. 21, 22. 89, S. 115 —Order directing 

applicant to deposit whole of decretal 
amount with view to setting aside sale — 
Order relates to matter which Court has 
right to decide—High Court will not set it 
aside merely because it may take different 
view of law 6126 

* - 0 . 21, 22. 89 — Deposit of decretal 

amount and compensation not accompanied 
by application to set aside sale — Sale can¬ 
not be set aside 87a 

-0. 21, 22. 90 —Litigant has no common 

law right to set aside Court sale (FB) 2646 

--0. 21, 22. 90 — Sale of entire joint 

family property found to be without title 
in respect of shares of minor members — 
Sale not confirmed by the time of objection 
by minors that sale did not affect their in¬ 
terest—No mutual understanding between 
Court and bidders as to what was being 
sold — Sale held should be set aside in its 
entirety 626 

-O. 21, 22. 100 —Private purchaser from 

recorded tenants not recognized by landlord 
—Execution of rent decree against recorded 
tenants — Private purchaser cannot main¬ 
tain proceedings under O. 21, R. 100: 6706 
**-O. 22, 22. 3 and O. 41, 22. 4 — Ap¬ 

peal by all plaintiffs or defendants from 
decree proceeding on ground common to all 
— One of them dying — No substitution 
made within time—Appellate Court cannot 
reverse or vary decree in favour of all ap¬ 
pellants: 19 Pat 172=A I 22 1940 Pat 341 
=185 I C 685, OVERRULED : (FB) 346 

* -O. 22, 22. 3, O. 41, 22. 4 and O. 1, 

22. 13 — Decree in partition suit — Appeal 
by all defendants on common grounds — 
Death of one appellant pending appeal — 
Appeal can be heard and allowed in ab¬ 
sence of legal representatives of deceased 
—Appeal heard before expiry of prescribed 
time for substitution—Respondent cannot 
raise objection for first time in second ap¬ 
peal 341a 

-0. 22, 22. 5 —Notice of substitution of 

legal representative of deceased appellant 


CiYil P. C. 

served on respondent receiver — No objec¬ 
tion raised — Successor of respondent re¬ 
ceiver cannot challenge order of substitution 
subsequently — Ex parte order is as much 
binding on parties as contested one 516/ 

*- O. 22, 22. 10 —Decree passed by first 

Court affirmed on appeal — Decree of first 
Court does not become non-entity_Pur¬ 

chaser of decree passed by first Court after 
same is confirmed in appeal is entitled to 
be substituted in place of his vendor 259 

- O. 22, 22. 10 —Assignment during pen¬ 
dency of appeal — Assignee not availing 
himself of O. 22, R. 10 — Assignor cannot 
file second appeal — Nor can assignee be 
substituted under R. 10 on abatement of 
second appeal by death of sole assignor ap¬ 
pellant 177 

--0. 26, 22. 4 —Application by defendant 

for issue of commission for examination of 
her husband serving as Deputy Magistrate 
unable to obtain leave and more than 200 
miles from Court—Application held should 
have been granted 437 

-— 0. 32, Rr. 5, 7 (2) — Reference to 

arbitration by person not guardian of minor 
and award—Decree thereon against minor 
is not void but voidable at the instance of 
minor 59a 

* - O. 32, 22. 7 —Terms of O. 32, R. 7 are 

not complied with by merely asking Court 
to approve of compromise actually entered 
into 663a 

* —- O. 32, 22. 7 — Guardian ad litem ap¬ 

pointed for minor — Karta of family or 
father of minor cannot enter into compro¬ 
mise binding on minor unless guardian ad 
litem is party to it 6636 

- O. 33, Rr. 2 and 5 — Court-fee in re¬ 
gularly instituted suit being deficient, Court 
ordering plaintiff to make up deficiency 
within certain time—Plaintiff making two 
applications, one for amendment of plaint 
and another for leave to sue in forma 
pauperis asking Court to regard his origi¬ 
nal plaint and application for amendment 
as parts of his application for leave to sue 
in forma pauperis—Requirements of O. 33 
R. 2 held sufficiently complied with 667 

- 0. 33, 22. 5 — Application for leave to 

appeal in forma pauperis rejected on Munsif’s 
report without hearing applicant Rejec¬ 
tion amounts to material irregularity 263 
-- O. 34, 22. 6 —Mortgaged property ceas¬ 
ing to be available for sale owing to no fault 
of mortgagee — Mortgagee is entitled to 
personal decree 616 
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-0. 34, Rr. 14 and 15 and 0. 2, R. 2 — 

Charge created on property for payment of 
money— Chargee can sue for money in first 
place and subsequently bring suit to enforce 
charge — Subsequent suit is not barred by 

O. 2, E. 2 2836 

-0. 40 % R. 3 — Transaction by receiver 

■without sanction — Third party with eyes 
open entering into transaction cannot chal¬ 
lenge it on ground that it was without 
sanction of Court 516/t 

--0. 41 t R. 1 —Appeal from order under 

S. 47—Appellant is not bound to file a copy 
of order 176 

-0. 41, R . 2 —Defences not raised in 

written statement or memorandum of ap¬ 
peal — Appellate Court should not base its 
judgment on such defences 33 a 


-0. 41, R. 20 —Power of High Court in 

second appeal to add as respondent party 
to suit who was not impleaded as respondent 
in lower Appellate Court 137c 

- 0. 41, R. 33 —Interpretation — B. 33 

is not to be utilized as mode of evading 
court.fee — Separate and distinct decrees 
passed against two sets of defendants—Only 
one set appealing — Decree cannot be set 
aside against non-appealing set 137a 

- 0. 41, R. 33 —Appellate Court can alter 

decree of trial Court in favour of plaintiff 
who is respondent to appeal even if he had 
not appealed from it 47 

- 0. 43, R. 1 (w) and 0. 47, R. 7 —Ap¬ 
peal granted by O. 43, E. 1 (w) is restricted 
by O. 47, E. 7 7c 

*- 0. 47, R . 1 — Application for review 

on ground of discovery of new evidence 
does not lie against judgment in second 
appeal (Obiter) 197 

0. 47, R. 1 — Error analogous to one 
apparent on face of record—Eeview is per¬ 
missible 7 a 

7 - 0. 47, R. 4 (l) — E. 4 ( 1 ) cannot be 

interpreted to mean that its provision is 
contravened if Court grants application 
though there is not sufficient ground for 
review 7 A 


Compromise — Joint liability under con 
promise undertaken by minors and majoi 
found to be unenforceable.against minors- 
Majors are not absolved from liability : 671 
Party giving up for consideration rig! 
which it subsequently transpires he had- 
That right cannot prevail against agreemer 
of parties 40 ^ 

Contract — Doctrine of frustration whe 
applies stated 



Contract Act (9 of 1872), S. 20 — Mutual 
mistake — Facts constituting, must be 
pleaded and proved—Plea cannot be raised 
for first time in appeal 516i 

- Ss. 23 and 28 —Claimant under O. 21, 

B. 58, Civil P. C., withdrawing claim based 
on hatchitha and agreeing not to file suit 
under O. 21, B. 63, Civil P. C. — Decree- 
holder agreeing not to press his petition to 
Court for enquiry as to genuineness of 
hatchitha alleged by him to be forged— 
Agreement falls under S. 23 — Its enforce¬ 
ment is not barred by S. 28 683c 

-S. 23 — Sale deed executed by vendor 

in consideration of withdrawal of pending 
criminal prosecution against him by vendee 
—Vendee in possession — Vendor can 
recover neither consideration money nor 
land — Fact that agreement of sale was 
sanctioned by Judge or that vendee obtained 
possession after withdrawal of prosecution 
is immaterial 5736 

-S. 61 —Successive advances by creditor 

and successive payments by debtor—Each 
item of debt if unpaid becomes time-barred 
on expiry of three years — Balance out¬ 
standing in favour of creditor is not consi¬ 
dered to consist of oldest items of debts : 52 

- Ss. 62 and 39 — Novation — Parties 

agreeing to substitute old contract by new 
one by payment of certain sum and mort¬ 
gage bond for balance — Party concerned 
neither paying amount nor delivering mort¬ 
gage bond—There is no novation and S. 39 
applies 121 

- S. 65 — Sajadanashin entering into 

agreement to lease property of khankah and 
accepting nazarana — Agreement is void— 
—Khankah is bound to return the amount 
of nazarana—Privity of contract between 
sajadanashin and receiver in management 
of khankah after him is unnecessary 816 

*- S . 70 —Construction—S. 70 does not 

apply to minors—It contemplates implied 
promise to pay (FB) 324a 

- S. 73 — Tenant promising to pay 

Government revenue and cess failing to pay 
it—Landlord in spite of notice of intended 
sale taking no steps to avoid sale by paying 
necessary dues—Property sold—Landlord 
cannot claim as damages loss whioh he could 
have avoided by taking necessary steps : 88 a 

Contribution—Suit for—Necessary party 
not before Court—Suit fails in limine : 1196 

Cosharers — Transaction assented to by 
some of cosharers is not binding on others 
—Nor can transaction alter nature of land 

6176 
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Cosharers 

-Ouster — Fact that some of cosharers 

allowed others to remain in possession of 
common land for some time does not 
necessarily amount to ouster — Nor can it 
defeat their right of partition 617c 

-Cosharers keeping other cosharers out 

of possession are liable to compensation to 
latter—Division of profits—Mode of, stated 

384 

Court-fees — Declaratory suit — Several 
alienations challenged by reversioner — 
Separate court fee in respect of each aliena¬ 
tion should be paid 1585 

Criminal Procedure Code (5 of 1898), 
S. 54 —Village chaukidar is not police-officer 
within the meaning of S. 54 6965 

--£. 56 — Police officer not present on 

spot asking constables to bring certain per¬ 
son with papers to thana—Order does not 
amount to direction for arrest as contemp¬ 
lated by S. 56—Use of force by constables 
is illegal—Person resisting force cannot be 
convicted under S. 224, Penal Code, nor can 
persons assisting him be convicted under 
Ss. 225 and 353 361 

- S. 107 — Sanehas or reports made by 

prosecution witnesses regarding past con¬ 
duct of accused and his disposition to use 
violence are admissible under S. 157, Evi¬ 
dence Act, to corroborate what witnesses 
have testified to in Court 252 a 

- S. 107 — Principle that Crown must 

show that likelihood of danger to peace conti¬ 
nued to present day does not apply where 
claims are to immovable property and 
accused is not likely to abandon his intention 
to use violence in support of his claim: 2525 

- S. 107 —Intention — The intention of 

S. 107 in demanding security in case of 
apprehended violence by accused is pre¬ 
ventive and not penal 252c 

- S. 109 —Accused being questioned by 

police officer stating that he was going to 
marriage party with other companions— 
S. 109 does not apply in absence of proof 
that statement is untrue 410a 

- S' 139 — One of jurors submitting his 

report before completion of appointment of 
jury — Report of majority of jury itself 
becomes illegal and cannot be acted upon 
—Fresh jury can be appointed 717 

- Ss. 144 and 145 — After local inquiry 

proceedings under S. 144 deoided against 
petitioner — District Magistrate directing 
procedure under S. 145 in event of dispute 
coming before Magistrate again — After a 
year fresh proceedings started under S. 144 
between same parties — Magistrate again 


Criminal P. C. 

passing order under S. 144 against peti- * 
tioner on ground that opposite party had 
been found in possession in prior proceed¬ 
ings under S. 144 and that there was no 
bona fide dispute — Order held was not 
proper 559 

- Ss, 144 and 145 —No bona fide dispute 

about possession — Apprehension of immi¬ 
nent danger of breach of the peace—Order 
under S. 144 is proper 492 

- Ss, 144 and 145 — Bona fide disputes 

regarding possession — Proper method of 
dealing is under S. 145 and not under 
S.144 471 

- Ss, 144 and 145 — Summary procedure 

of S. 144 should not be substituted in cases 
where proceedings under S. 145 should 
have been taken 382 

- S' 144 — Expression of opinion as to 

possession in favour of party in order under 
S. 144 cannot affect real rights of parties: 364 

- S' 144 — Rival business or hat started 

in close proximity to previously established 
business or hat—This by itself is no ground 
for restraining under S. 144 person interest¬ 
ed in rival hat from holding it 185a 

- S. 144 —Order under S. 144—It is not 

the usual practice of High Court to inter¬ 
fere with an order which has spent its 
force unless there are special reasons for 
such interference 1855 

-S. 144 — Magistrate can pass manda¬ 
tory order on persons in possession of pro¬ 
perty if necessary 57 

- S, 144 (3) — Order prohibiting public 

from assembling in streets within limits of 
Union Committee of certain town held 
sufficiently described particular place : 446<£ 

- S. 145 — One party olaiming exclusive 

possession—Other party olaiming joint pos¬ 
session with former — Case falls within 
S. 145 135a 

- S' 145 — Possession delivered by Civil 

Court is not conclusive proof of possession 
under S. 145 after lapse of considerable 
time from date of delivery 1355 

- S' 145 —Proceeding under—One party 

refusing to take special oath — Court can 
consider refusal with other evidence and 
draw inference from conduct of party: 113a 

- Ss. 145, 146 — Standard of proof in 

proceeding under S. 145 stated — Proceed¬ 
ing can bo decided on balance of evidence 
— Order under S. 146 is given only when 
choosing between conflicting evidence is 
impossible 1135 

-S. 162 — Court cannot use statements 

made by witnesses to polioe during investi- 



17 


Subject Index, A. I. R. 1940 Patna 


Criminal P. C. 

gafcion to show that their evidence in Court 
of Session did not introduce any new matter 

605a 

- S. 164 (3 )—Confession recorded with¬ 
out asking any question directed to reveal 
whether confession is voluntary is inad¬ 
missible 1636 

- Ss. 164 (3) and 533 — Under S. 533 

defect of form can be cured and not defect 
of substance—Questions required by S. 164 
(3) not asked by Magistrate—Defect cannot 
b8 cured under S. 533 163<2 

- S. 190 (1) (c) — Petition of protest 

made to Magistrate by person who lodges 
iirst information report is petition of com¬ 
plaint—Magistrate act’iDg on such petition 
and police diary — S. 190 (1) (c) has no 


application 
S. 191 


111a 

S. 191 does not entitle accused 


to be tried by Court or Magistrate of his 

111b 

‘Trial by another Court’ 


choice 
- S. 191 


Means trial by Court of Sessions or by 
another Magistrate 111c 

- S. 197 — Offences under Ss. 500, 504 

and 506, I. P. C., alleged to be committed 
by Cane Inspector when investigating con¬ 
duct of complainant in selling cane — Cog¬ 
nizance of complaint cannot be taken by 
Magistrate 97 ^ 

- Ss. 210 and 211 —Presentation of list 

of defence witnesses should be done at time 
when charge is framed 355 e 

-Ss. 210 and 211 — Amendments and 
additions to charges after commencement 
of trial—Right of accused stated 355/ 
■ S. 211 (2) —Acoused presenting list of 
witnesses not to Magistrate but to Sessions 
Judge—Procedure is wrong—Correct proce¬ 
dure stated 3555 

- S. 211 (2) — Power to accept supple¬ 
mentary list of witnesses should be exercised 
in accordance with S. 216 355c 

"7 - 2H (2) — List presented to Ses¬ 

sions Judge being first list — Procedure 

8fcated 355 d 

- Ss. 233 and 537 —Accused prosecuted 
lor three cases of cheating — All cases 
lumped together in one charge—Irregula¬ 
rity is cured by S. 537 where acoused is 
not prejudiced thereby 603a 

—— S.239 (d) —Infringement of S. 239 (d) 

is illegality—S. 537 is of no avail to remedy 
defect 499fl 

239 (d) —Question of joinder and 
misjoinder, depends upon form of accusa¬ 
tion — Criminal intimidation by different 
servants of same master on different places 
1940 Indexes (Pat.) 3 


Criminal P. C. 

on different occasions—Case does not fall 
under S. 239 (d) and joint trial is illegal: 4996 
-S. 239 (d )—The phrase “same trans¬ 
action” suggests in particular continuity of 
action and purpose 499c 

- S. 252 —Magistrate is not required to 

summon all witnesses 355a 

- S. 256 —Accused asked to summon his 


witnesses and to produce them before all 
prosecution witnesses examined—Procedure 
is irregular and vitiates trial 295a 

- Ss. 263 ( 6 ) and 537 — Mere non- 

compliance with S. 263 (b) is not enough 
to quash conviction 272a 

-Ss. 263 (f) and 537 —Mere failure to 

comply with S. 263 (f) does not warrant 
quashing of conviction 2726 

- S. 287 — Admission by accused in 

committing Magistrate’s Court that he 
committed theft is evidence 14c 

- S. 288 — Witness in Sessions Court 

resiling from his statement before commit¬ 
ting Magistrate—Statement before commit¬ 
ting Magistrate when corroborated can be 
used for all purposes of case 289c 

- S. 307 —Reference under—Court can 

go into evidence irrespective of whether 
there was misdirection or not 513 

-S. 310 —Fact that accused is registered 

member of criminal-tribe should not be dis¬ 
closed to jury until after their verdict: 14a 

- S. 342 — Accused is not bound to 

summon or produce his witnesses until he 
himself is examined — Accused examined 
after arguments in case heard—Procedure 
is illegal and vitiates trial 2956 

- Ss. 355 and 537 — Failure to sign 

memorandum of evidence of each witness 
is not sufficient by itself to vitiate convic¬ 
tion 272c 

- Ss. 364 and 533 — Confession not 

recorded in language of accused, though 
possible, but in English—Defect is curable 
under S. 533 163a 

-S. 439 — Revision — Practice — High 

Court and Sessions Court having concur¬ 
rent powers of revision—Application direct 
to High Court—Though it is not usual to 
entertain direct application still after it is 
admitted it must be disposed of on merits 

299a 

- S. 488 —Court can award maintenance 

on wife’s uncorroborated evidence 242a 

- S. 488 —Wife is entitled to live apart 

on ground that ill-treatment is likely to 

continue if she returns to her husband_ 

It is no defence for husband to say that he 
is prepared to take his wife back 2426 
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514 —Bailors should not be held fco 
their bonds before hearing them 3756 

- S. 517 —Order under S. 517 may be 

passed at conclusion of trial or at later 
date—Passing of order should nob be un¬ 
reasonably postponed—But, lapse of time 
does not deprive Court of jurisdiction to 
pass order 198a 

- S. 517 — Notice to other party is 

essential where final order under S. 517 is 
passed not simultaneously with judgment 
but after lapse of some time 1986 

-/S. 522 — Order under S. 522 can be 

passed in revision or appeal—Application 
under S. 522 made two days after convic¬ 
tion— Order passed more than two months 
after date of conviction—Delay not due to 
fault of applicant—Order is not bad 409 

- Ss . 523 and 144 —Magistrate refusing 

to take proceedings under S. 144 and on 
that ground holding that he was not com¬ 
petent to investigate question as to who 
was in possession of property seized by 
police—This is failure to exercise discre¬ 
tion conferred on him by S. 523 and High 
Court would interfere with his order 32 
Criminal Trial — Bail — Order-sheet of 
Magistrate containing undertaking on which 
he accepted bail-bonds — Bailors signing 
against such part — Order-sheet together 
with bailors’ signatures becomes part of 
contract between parties 375 a 

-Complaint—Magistrate doubtful as to 

truth of allegations in complaint as sup¬ 
ported by solemn affirmation of complain¬ 
ant—He should record order to that effect 
in order-sheet 97a 

-Confession — Court is not bound to 

accept whole confession—It can accept part 
of it found to be true and reject rest as 
false (Obiter) 5416 

-Defence version untrue—Yet prosecu¬ 
tion must establish beyond all reasonable 
doubt that the case put forward by them is 
true 365c 

-Evidence—Benefit of discrepancies in 

evidence of spy as prosecution witness 
should go to accused 603c 

-Evidence—Application for permission 

by defence to cross-examine prosecution 
witness — No orders passed by Magistrate 
who merely said “filed” on it — Procedure 
held is not proper * 299c 

-Extra-judicial confession—Extra-judi¬ 
cial confession made to doctor is admissible 
under S. 21, Evidence Act 163c 

-Extra-judicial confession—Extra-judi¬ 
cial confession made to Magistrate cannot 


Criminal Trial 

be proved unless provisions of S. 164, Cri¬ 
minal P. C., have been complied with 

1636 

-Magistrate to whom complaint is made 

calling upon accused for report regarding 
truth of allegation—This is illegal 97 c 

--Prosecution must establish its caso 

irrespective of defence taken 7016 

-Revision—Practice—Limitation — Ad 

a general practice Patna High Court will 
not entertain, in the absence of most ex¬ 
ceptional circumstances, an application in 
its criminal revisional jurisdiction after the 
expiry of sixty days from the date of the 
decision or order impugned 135c 

-Riot—Fight between two armed mobs 

—Mere suspicion that accused were present 
cannot be basis for conviction 365 d 

-Undue pressure — Magistrate’s sug¬ 
gestion to settle matter by arbitration is 
not undue pressure 631a 

Criminal Tribes Act (6 of 1924), S. 23 — 
Charge under S. 457 or S. 451, Penal Code 
—Previous conviction under S. 380—S. 23 
does not apply 14 d 

*Debtor and Creditor — Money obtained 
as result of decree between parties—Decree 
not compromise decree — Subsequent suit 
to recover that money cannot succeed 1 

Decree—Preliminary and final—Prelimi¬ 
nary decree set aside in appeal from preli¬ 
minary decree—Final decree is superseded 

668a 

-It can be root of title 516m 

-Construction — Question whether de¬ 
cree operates as assignment depends upon 
nature of decree 516?& 

-Assignment — Assignment of decree 

under appeal—Assignee can execute appel¬ 
late decree 2706 

-Relation of preliminary decree to final 

decree stated fPer Dhavle J.) 204 e 

Deed—Construction of—Provisions of deed 
on proper construction determine its charac¬ 
ter and not description given by parties to 
deed 683 d 

-Construction — Lease or sale — Coal 

mining lease and sale of coal land — 
Difference between explained (SB) 633/ 

-Construction — It is not profitable to 

construe document by reference to autho¬ 
rities 512 a 

- Construction — Deed held created 

charge . 283a 

- Alteration — Conditional promise to 

pay contained in document made uncondi¬ 
tional promise to pay by outtin portion of 
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Deed 

document — Party responsible for such 
alteration cannot recover on such document 

245c 

-Construction—Sale of zamindari share 

masewa decree for cost and mesne profits— 
Decree for costs and mesne profits held 
Eot transferred along with share in zamin¬ 
dari 3 

Defence of India Ordinance (35 of 1939), 
S. 2 — Defence of India Rules, R. 34 (6)— 
“Prejudicial act” in R. 34 (6) does not in¬ 
clude profiteering 373 

Estoppel — Statute — No estoppel against 
statute 6536 

Evidence — Cross-examination — Witness 
not cross-examined—His evidence must be 
accepted 683a 

-Fact that witnesses giving evidence on 

behalf of a party happen to be his em¬ 
ployees is no ground for discarding their 
evidence 629a 

-Interested witness—Value of evidence 

—It would be dangerous to act upon the 
evidence of an interested witness without 
corroboration 3656 

Evidence Act (l of 1872), S. 13 —State¬ 
ment by A of assertion of her right, in 
1892—Entry in Record of Rights in 1922 
showing the right belonging to B —Former 
statement cannot be used to rebut entry in 
Record of Rights 166 

- Ss. 21 and 34 —Zamindari papers of 

proprietor found to be books of account 
regularly kept in course of business—Ad¬ 
mission therein being admissible under 
S. 34 can be proved by or on behalf of 
person making it 622a 

-S. 26 —Confesaion by accused that he 

had agreed to commit theft with another 
made after arrest is inadmissible 4106 
- S. 32 (3) — Statement “against pecu¬ 
niary or proprietary interest”—Statement 
itself and not transaction in which it is 
made is to be looked at 16a 

-S. 91 — Terms of contract reduced to 

writing q,t same time when it was made — 
Oral evidence is not admissible to prove 
contract . 2456 

-S. 92 —Evidence is admissible to show 

that parcel of land inserted in mortgage 
deed was not intended to form part of 
mortgage security 5046 

- S' 92 —Assignment stating that consi¬ 
deration was paid in cash—It can be shown 
that consideration was paid not in cash but 
in goods 3796 

•- S' 92, Proviso 1 —Suit for unpaid con¬ 

sideration of sale deed executed by plaintiff 


I. R. 1940 Patna 
E vidence Act 

—Defendant can challenge deed as illegal for 
being in consideration of his withdrawal of 
criminal prosecution against plaintiff : 573a 

- S. 92, Proviso (4) — Mortgage deed 

registered — Subsequent oral agreement 
varying terms of deed is inadmissible to 
prove discharge of mortgage 49 

- S. 154 —Evidence of witness cross- 

examined by party calling him can be relied 
on by either party—Permission to party to 
cross-examine his own witness should be 
freely granted 289cZ 

Execution — Matters to be considered in 
deciding whether subsequent application 
for execution is application to continue 
previous application stated 432 

-Order in—How far binding—In exe¬ 
cution of award obtained by Bank against 
Co-operative Society individual property of 
members thereof sold—Objection to juris¬ 
diction of Court to sell not raised in exe¬ 
cution proceedings — Though sale was 
illegal judgment-debtor hold could not treat 
it as nullity 40 6d 

-Executing Court wanting to dispose 

finally application — Proper phrase to be 
used stated 546 

Fraud — Bonami — Person assigning his 
decree to another to defraud his creditor— 
He cannot subsequently ask Court to declare 
that assignment as bonami 379a 

-Party alleging fraud should place 

specific details 204c 

-Inference — Fact that executant of 

document is illiterate does not justify infe¬ 
rence that he was in fact deceived 201a 
-Inference—Criterion'applicable to cir¬ 
cumstantial evidence—Circumstances must 
exclude every reasonable possibility 2016 

" Government of India Act (1935), (25 & 
26 Geo. V, Oh, 42), S. 205 (1) — Order of 
Foreign and Political Department No. 34 
I. B. dated 14th January 1937 made by 
Governor-General in Council in exercise of 
powers conferred by Indian (Foreign Juris¬ 
diction) Order in Council 1902, is not order 
made under Government of India Act, 
1935 — Certificate cannot be granted from 
decision involving interpretation of such 
order 109 

Highway—Highway and village pathway 
—Distinction explained 449^ 

Hindu Law—Alienation — Karta — Karta 
can hyphothecate ancestral property: 423a 

-Alienation — Manager — Assignment 

by one of two kartas is voidable only at 
the instance of other coparceners—Stranger 
cannot impugn it 270c 
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Debts—Father—Son's pious obligation 


to pay father’s debts ceases by discharge of 
insolvent father 149a 

—Debts— Decree passed against father 


alone in suit to which sons also were par¬ 
ties — Decree cannot be executed against 
sons—No question of pious obligation 117 
Joint family Karta effectively repre¬ 


sents family even though not named as 

8Uch _ . . 692c 

•Joint family — Manager can receive 


what is due to family under decree even if 
minor member is represented by guardian 
ad litem (Obiter) 663c 

^Jointfamily business — Brothers gov- 


m* -— — — —w U V/ A. KJ ^ V m 

erned by Dayabhag School starting business 

- Son of one of them taking active part in 

it from its commencement — He after his 

father’s death is personally liable for debts 
of business 353 

Reversioner — Declaratory suit by 


plaintiff as nearest reversioner against 
widow—Plaintiff found to be remote rever¬ 
sioner while persons impleaded as strangers 
found to be nearest reversioners and to have 
colluded with widow—Plaintiff is not enti- 
tied to declaration — Nor can his claim be 
read as one for declaration on footing that 
though not nearest reversioner he was enti¬ 
tled to declaration on ground that nearer 
reversioners had colluded with widow: 585 a 
Reversioner—Finding that defendants 


are nearer reversioners than plaintiff is one 
of fact 5856 

Reversioner—Suit by—Declaratory 


Reversioners are not entitled to possession 
until death of widow and have no right to 
an injunction—Fact that interim injunction 
was prayed for and granted does not alter 
nature of suit nor does a second prayer of 
general nature in the plaint 158a 

*Hindu Law of Inheritance (Amend¬ 
ment) Act (2 of 1929), S. 2 —Act should 
be strictly construed — Word “sisters” in 
S. 2 does not include half-sisters 310c 
Income-tax —Income-tax cases — Form in 
which parties have chosen to express their 
contract cannot be altogether ignored 

(SB) 63372, 

;-Income-tax does not tax capital but 

income 24c 

Income-tax Act (11 of 1922)— Interpreta¬ 
tion—Cases under — Much reliance should 


Income-tax Act 

tion of firm consisting of himself as donee 
of one part and joint Hindu family of which 
he was karta of other part 610 

- S. 4 —Salami received by lessor once 

la* a 


for all at the time of granting permanent 
lease held must be treated as capital receipt 
and not as income 246 

- S. 6 —Royalty on mines is not ‘income 

from property 1 (SB) 6336 

S. 6 — Coal-mining lease — Lessee 




not be placed on English decisions 

0 , - (SB) 633c 

- S. 2 (14 )—Partnership of A and B in 

equal shares—Gift by A of his interest to B 


.tjjled 


• n o-- i 

given all rights of entering upon his land 
sinking shafts, erecting colliery and taking 
away coal—In return of these rights lessee 
covenanting to pay premium and minimum 
of royalty annually irrespective of what 
coal was produced—Coal mining lease held 
must be regarded as lease and not sale of 
coal and payment of royalty was income 

0 e (SB) 633c 

- S. 6 -—Sale—Vendor, by terms of sale, 

securing income for himself—Such income 
is assessable to income-tax (SB) 633d 

13 —Income-tax authorities cannot 


change mode of assessment once adopted 
by them — Income-tax Officer to consider 
general method of accounting employed 
by assessee with respect to loans disclosed 
and not system to be employed by him in 
respect of particular loan 239 

—- S. 66 — Case sent back to Commis¬ 
sioner for re-statement — Procedure to be 
followed stated 24d 

Insolvency —Provisions of Insolvency Act 


should be strictly observed before declaring 
person as insolvent 1876 

Interpretation of statutes— General rule 

is that Legislature enacts prospectively 
and not retrospectively (FB) 385a 

Alteration in rule of evidence shall 


ordinarily be deemed to be retrospective 

_ . (FB) 385c 

Retrospective operation is different 

«w. i r__ _ • i i • * • • . / 


-r-» ^ ^ uiuoiguu 

from interference with existing rights (Per 
Manohar Ball J .) (FB) 38572, 

Jurisdiction — A , residing and doing busi¬ 
ness at Saran, having transactions with B, 

residing and doing business at Bombay_ A 

mortgaging certain property in Saran for 
money due to B—B bringing mortgage suit 

in Bombay and obtaining decree_ A suing 

in Court at Saran for declaration that 
decree of Bombay Court is nullity and 
fraudulent — Court of Saran held had no 
jurisdiction to try case 444 

-Existence and exercise of—Distinction 

explained 406a 

iferred by consent or 

406 


9*** a 
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Jurisdiction 

--Question not raised in trial Court 

cannot be raised after conclusion of pro¬ 
ceedings provided question of jurisdiction 
depends on decision of fact or point of law 

406c 

Land Acquisition — Agricultural land on 
high level suitable for building purposes 
and adjacent to railway station held could 
be valued as building land 3626 

Land Acquisition Act (1 of 1894), S. 18— 

Acquisition of occupancy land — Case of 
tenants that valuation should be on basis 
that land could be sold without hindrance 
as building land not challenged in lower 
Court Collector cannot plead it in appeal 

362a 

- S. 18 (l) — Application within time 

and not barred by proviso 2 to S. 31— 
Collector cannot refuse to refer matter on 
ground that objections to award were not 
bona fide (SB) 102a 

•- S. 49, proviso 2 —Collector must refer 

question to Court when called upon to do 
80 (SB) 102c 

Landlord and tenant — Rent suit — Re¬ 
venue officer can pass decree and order sale 
only when holding is properly represented 


702 

-Holding sold in execution of rent decree 

and passed out of possession of tenant — It 
cannot be sold in execution of any other 
rent decree against same tenant 673/ 

■-Person recorded as occupancy tenant 

in Record of Rights — Other evidence and 
entry in remark column showing that his 
tenure was service tenure — Landlord on 
tenant’s refusal to perform services hold 
entitled to eject him in spite of his accep¬ 
tance of quit rent from tenant 587 

-Landlord protesting against tenant 

holding over after expiry of lease — Subse¬ 
quent rent suit does not amount to consent 
by landlord to tenant holding over—Land¬ 
lord cannot recover rent after expiry of 

leaBe 555 a 

- Rent suit without alternative claim for 

damages—Suit dismissed as persons holding 
over after expiry of lease were found not 
to be tenants — Landlord cannot recover 
damages for use and occupation of land— 
But where facts alleged by landlord can 
support claim for damages for use and 
occupation he can be allowed to amend 
plaint by adding alternative claim for 
damages even in second appeal 555 b 

- —Landlord receiving rent and not inter¬ 
fering with possession of tenants holding 
Junder settlement made by landlord’s 


Landlord and tenant 

mukhtar-am—Landlord can be held to have 
ratified settlement made by his mukhtaram 

4986 

-Forfeiture—Waiver — Breach of cov¬ 
enant — Issue of notice to quit and accep¬ 
tance of rent with knowledge of breach 
amount to waiver of forfeiture 478 

--Rent suit—Some of co-tenants left out 

—Landlord can still have money decree 

(FB) 328c 

-Rent decree against recorded tenants 

—Representatives of deceased tenant not 
impleaded—Decree against deceased tenant 
being nullity cannot be executed against his 
legal representatives 243 

-Lease providing forfeiture of lease for 

non-payment of rent — Right to claim for¬ 
feiture arising but landlord acknowledging 
that lease is subsisting — Landlord has 
waived his right to claim forfeiture in res¬ 
pect of this particular breach — Right tc 
claim forfeiture is not waived for ever 

140a 

Adverse possession — Possession of 
limited interest may be adverse for barring 
suit for determination of that interest 

131 c 

-Tenant let into possession for limited 

term whether can acquire, by mere asser¬ 
tion, higher title (Qucere) 37c 

-Terms of tenancy not proved — In 

absence of evidence to contrary tenancy 
must be presumed to be from year to year 
or tenancy.at-will 37 d 

Lease — Mining lease — Lease stating 
royalty payable at certain rate but not stat¬ 
ing when it is to be payable—Royalty can 
be hold to be payable within reasonable 
time of coal being abstracted, e. g., three 
months 603 

-Registration — Person relying on un¬ 
registered patta admittedly in possession — 
He can refer to it for explaining nature of 
his possession 498a 

-Permanent lease — On construction 

lease held permanent 24a 

Lessor cind lessee—Lessor by his own act 
preventing lessee from enjoying demised 
premises during certain period — Lessor 
cannot recover rent for that period 516a 

-Mining lease — Mining lease is not 

mere sale of land or minerals but also lease 

516c 

Assignment by lessee — Assignment 
of share in demised premises — Lessor can 
sue assignee for whole rent — Liability of 
assignee is joint and several with lessee 

516 & 
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Limitation Act (9 of 1908), S. 10 and 

Art. 89 —Persons by executing deed entrust, 
ing their property to another person for 

good management with powers to sell _ 

Executants reserving themselves power to 
sell or mortgage with manager’s consent— 
Deed held did not vest property in manager 
as trustee — Suit for rendition of accounts 
held governed by Art. 89 and not by S. 10 

* 90 

* - S. 14 and Art. 182 (5) — S. 14 and 

Art. 182 (5) deal with distinct matters — 
Dor application of S. 14 it is not necessary 
that proceeding must be in accordance with 
law — Words of Art. 182 (5) cannot be 
imported into S. 14 677c 

* - 44 and Art. 182 (5) — Words "any 

application” in S. 14 (2) include application 
for execution — Decree-holder prosecuting 
execution bona fide before Judge believing 
him bona fide, though erroneously, to have 
jurisdiction—Time taken by such proceed¬ 
ing can be excluded 677 d 


S. 15 


-Stay of execution during insol¬ 
vency of one judgment-debtor does not bar 
execution against others 149c 

* - S. 19 — What constitutes signature 

under S. 19 explained 6 a 

-S. 19 —Letter of acknowledgment writ¬ 
ten by person at instance of debtor—Debtor 
posting that letter to creditor’s address — 
Person can be inferred to have been duly 
authorized to make acknowledgment 66 

- S. 20 (1), Proviso — Proviso applies 

only to sub-s. ( 1 ) 512c 

- S. 23 — Distinction must be made 

between continuance of legal injury and 
continuance of its injurious effects—No dis¬ 
tinction however can be made between 
injury to public, quasi-public and private 
rights for purposes of S. 23 449a 

* - S. 23 —Continuing wrong—Where it 

amounts to dispossession plaintiff cannot 
recover possession after defendant has be¬ 
come owner by adverse possession—Where 
it does not amount to dispossession there is 
no right of action after wrong has ripened 
into easement * 4496 

- Arts. 32 and 144 — Person settled by 

landlord on gairmazrua-am land acquires no 
tenancy rights — His cultivation under the 

settlement amounts to ouster of public_ 

Art. 32 is not applicable and suit after 
twelve years from ouster would be barred 

106 

- Art. 60 — Necessity for demand may 

be got rid of by waiver — Depositee cannot 
simultaneously repudiate liability to pay 
Bum deposited and insist that demand pre- 


Limitation Act 

vious to suit was essential to its maintain¬ 
ability 129a 

- Art. 60 Money deposited with banker 

— Death of banker does not alter nature 
of liability of his sons to pay sum — Case 
falls within S. 40, Illus. (a), Contract Act 

1296 

- Art. 60 —Cause of action for recovery 

of deposit and interest is single and gover¬ 
ned by Art. 60 — No part of interest can 
become time-barred when the claim in res¬ 
pect of principal is in time 129c 

-- Arts. 95 and 91 — Applicability _ 

Arts.. 95 and 91 do not apply to deed which 
is void ab initio 201 d 

- Art. 99 — ‘Date of payment must be 

determined with reference to circumstances 
of each case — Date of payment held date 
on which payment order was made over to 
decree-holder’s pleader 151 

Art. 116 —Decree-holder assigning his 
decree and out of consideration leaving 
certain sum with assignee to be paid to 
assignor’s creditor after realization of decree 
—Assignee refusing to pay—Suit by credi¬ 
tor of assignor to recover amount payable 
to him is suit for compensation for breach 

of contract and is governed by Art. 116 _ 

Interest on amount payable can be granted 

155 

- Art. 11G —Lease—Lessee dispossessed 

due to defective title of lessor — Suit for 
damages for return of nazarana is governed 
by Art. 116 — Court should decide in each 
case whether failure to give or retain pos¬ 
session starts time running 81a 

- Art. 116 — Suit to recover money on 

basis of registered sirpple bond — Art. 116 
applies — Suit within six years of day on 
which debtor has agreed to repay loan is 
within time 74 

- Arts. 120 and 123 — Application re¬ 
garding annuity is governed by Art. 123 

254c 

- Arts. 166 and 181 —Decree executable 

only against assets of deceased father in 
hands of his son — Application by son to 
set aside sale on ground that part of property 
was personal property — Art. 166 and not 
Art. 181 applies 192 

*- Art. 182 (5 )—Application for trans¬ 
fer of decree to Court of other district_ 

Latter Court for temporary and accidental 
reasons not having necessary jurisdiction at 
time of transfer—Application is in accord¬ 
ance with lawand is step-in-aid of execution 

677a 
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itation Act 


* - Art. 182 (5) — Decree transferred to 

another Court for execution—Certificate of 
non-satisfaction not received from transferee 
Court —Second application made to decree 
Court for transfer is not step-in-aid 6776 

* - Art. 182 t Expin. 1 —Partition decree 

allotting certain properties in severalty to 
each of parties but reserving certain portion 
as joint—Such decree is joint—Application 
for execution by one party enures for benefit 
of all 147 

- Art. 183 —‘Revivor’ explained — Issue 

of notice under O. 21, R. 22 does not 
amount to revivor 596a 

- Art. 183 —Revivor — Proceedings for 

obtaining leave under O. 21, R. 50 is not 
revivor 5966 

- Art. 183 —Decree against firm — One 

partner arrested in execution—This does 
not amount to revivor against another part¬ 
ner not party to execution proceeding: 596c 

-Wakf—Kazi when can appoint mut- 

walli, stated 9 a 

-\Vakf — Powers of District Judge of 

appointing mutwallis in summary proceed¬ 
ing and their limitations stated 96 


-Wakf — After death of mutwalli his 

mukhtar-am according to instructions of 
deceased handing over estate to another 
person—Such act is unauthorized and per¬ 
son to whom estate is handed over cannot 
be said to have assumed office of mutwalli- 
ship 9 C 

--Wakf — District Judge in summary 

proceeding cannot decide that under wakf 
deed certain person was to be mutwalli on 
death of last holder—Further, he cannot 
appoint deputy mutwalli during minority 
of rightful mutwalli 9 d 

-Wakf — Right of person under wakf 

deed to be appointed mutwalli during mino¬ 
rity of rightful mutwalli is forfeited if for¬ 
mer had repudiated wakf 9 c 

Minor—Mortgage of minor’s property by 
guardian—Mortgage found not for minor’s 

Tv/° r guar dian’s benefit—Mortgage is void 

No question of ratification arises 661a 

Repudiation — Mortgage of minor’s 
property by guardian found to be voidable 
at minor s option — Subsequent sale by 
guardian free from incumbrance for minor’s 
benefit Sale amounts to repudiation of 
mortgage on behalf of minor and vendee 
takes property free of incumbrance 6616 
—-Decree against _ Validity — Minor 
effectively represented and no prejudice 
-caused—Decree against him is not invalid 


Minor 

even though no formal order of appoint¬ 
ment of guardian is passed 59 c 

Mortgage—Mortgagee purchasing for small 
value equity of redemption in estate with 
notification and subject to his own debt_ 


luorcgage clebo is satisfied if valuation to 
him exceeds amount due on mortgage: 707c 

-Usufructuary — Deed providing that 

mortgagee should appropriate produce in 
excess as profit in lieu of interest_Pre¬ 

mium obtained by mortgagee by settlement 
of bakasht land held could not be regarded 
as produce ° 627a 

-Usufructuary—Settlement of bakasht 

lands by mortgagee — Right of occupancy 
raiyats to remain in possession is not affect¬ 
ed by mortgagor taking possession 6276 

-Usufructuary mortgage made before 

T. P. Act of 1882 came into force —Mort¬ 
gagee was bound to pay Government land 
revenue 627 c 

-Usufructuary—Redemption—Suit for 

—Mortgagor can join claim for rent paid by 
him to mortgagee’s use 579 a 

-Usufructuary—Redemption—Suit for 

—Mortgagor claiming to set off against his 
liability lent paid by him to mortgagee’s 
use—He can do so only if he wa 3 forced to 
pay—If there was no such obligation he is 
entitled only to three year's rent 5796 


Personal covenant to pay — Payment 

of principal not secured on land_ Money 

decree for principal may be passed: 5126 

-Subrogation — Subrogee is entitled 

to enforce prior mortgage as plaintiff as 
well as use it as shield irrespective of fact 
that properties mortgaged to him are diffe¬ 
rent from those covered by prior mortgage 

(FB) 385r/ 

-Mortgaged property sold in execution 

and purchased by mortgagee decree-holder 
— Sale subsequently set aside under Order 
21, R. 89, Civil P. C. — Mortgagee cannot 
be allowed to resell property for any amount 
which he left out inadvertently at time of 
execution 2 ^ 

--Priority—Mortgage in favour of B — 

Subsequent mortgage in favour of C of some 
properties covered by earlier mortgage— 
Subsequent mortgage in favour of B to pay 
balance due on first mortgage with addi¬ 
tional security and lower rate of interest_ 

j . * • « years of due date 

under third mortgage but beyond that due 

under first mortgage — C held not entitled 

to priority and suit not barred by limitation 

656 



Shares of some mort- 
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Mortgage 

-Redemption — 

gagors purchased by mortgagee in execution 
of money decree — Other mortgagors not 
impleaded in that suit cannot claim redemp¬ 
tion of these shares 45 # 

Negotiable Instruments Act (26 of 1881 ), 

S. 20 —Holder of blank stamped and signed 
paper described by drawer as hand-note 
can convert it into negotiable instrument 
payable to any specified person and not 
necessarily to himself—Person signing can¬ 
not plead that holder is not person entitled 
to recover — Onus is on drawer to prove 
want of consideration 377a 

-S. 78 —Suit by payee on hand-note— 

Payments by drawer to third person cannot 
be considered 3775 

Orissa Tenancy Act (2 of 1913), S. 16— 
S. 16 does not prevent landlord from mov¬ 
ing and consenting to transfer before appli¬ 
cation under S. 16 is made—No particular 
form of consent is necessary — Whether 
consent was given is question of fact: 256 

-S. 104} —Co-shebaits are co-owners for 

purposes of S. 104 (FB) 304a 

- S. 104 — Group of properties jointly 

managed by coshebaits of one “debottar 
fund” can be dealt with in one case 

(FB) 304c 

-— £. 105 — Order under S. 105 without 

notice to other party is illegal (FB) 3045 

-5. 204 — Order of Collector in appeal 

in case where subject-matter is valued at 
less than Rs. 100 and to which cl. 3 of 
S. 204 applies is not revisable by High 
Court 249 

Partnership—Partner entering into trans¬ 
action on behalf of firm with third person 
— Binding nature of transaction on other 
partners cannot be questioned by third 
person 516Z 

-Suit for dissolution and accounts— 

Court after preliminary decree can order 
that account should be taken on certain 

basis 2045 

- Two persons in partnership — One 

mortgaging his share to other — Dominant 
character will be that of partnership (Per 
Manohar Lall J.) 204^ 

-Suit by one partner against another 

for damages for breach of covenant of part¬ 
nership deed brought before dissolution is 
liable to be defeated (Per Dhavle J.) 

204 h 

*-Breach of covenant in partnership 

deed subsequent to suit for dissolution and 
accounts — Claim for damages for breach 
advanced while accounts are being taken 
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Partnership 

under preliminary decree—Aggrieved part¬ 
ner can get damages either by separate 
suit or by application in proceedings that 
lead to final decreee — Damages how cal¬ 
culated stated (Per Dhavle and Mohamad 
NoorJJ.) 204* 

-Culpable negligence or wilful default 

by partner in breach of his duty to partner¬ 
ship — He is liable to make compensation 
to partnership 204/ 

- Applicability of doctrine of laches 

explained 2044 

Partnership Act (9 of 1932), S. 4— Con¬ 
tract business Plaintiff to advance money 
to defendant and to keep accounts—Plain¬ 
tiff to receive interest at 12 per cent, on 
his advances as share of profits and to 
exercise some control over business—Inter¬ 
est on advance is not share of profits_ 

Transaction held not partnership 6835 

- -Ss. 4 and 6 — Agreement between 

parties providing that one appointed other 
for dealing in'certain business and had 
right to dismiss him — Profits or losses to 
be shared—Relationship between parties is 
not that of partners 116 

Penal Code (45 of 1860), Ss. 34 and 297 
—One of accused demolishing complainant's 
wall and throwing away pindi of deity 
worshipped by complainant from niche 
into drain — In absence of common inten¬ 
tion of throwing away pindi ail accused 
cannot be convicted under S. 297 4145 

- S. 99 — S. 99 does not apply to cases 

where act was wholly unjustified 696c 

- Ss. 147 and 323 —Participation doubt¬ 
ful—Accused is entitled to benefit of doubt 

479a 

- S. 188 —Order under S. 144, Criminal 

P. C., without affixing copy of it in public 
places — This irregularity would not make 
such order ultra vires so as to prevent con¬ 
viction of person disobeying it 446a 

- S. 188 — Question of knowledge must 

generally be matter of inference 4465 
- S. 188 — Communal tension—Magis¬ 
trate promulgating order under S. 144, 
Criminal P. C., forbidding assembly of five 
or more persons in public — Five persons 
appearing behind procession of deceased 
armed with lathis— Each of them, besides 
disobeying order.is potential danger topublic 

446c 

- S . 199 — Affidavit filed in High Court 

—Reckless allegations — Applicant having 
no real knowledge about them nor indicat¬ 
ing sources of his knowledge—Case held fit 
for inquiry into offenoe under S. 199 
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Penal Code 

Tendency to make reckless allegations in 
affidavits deprecated 6316 

-S. 211 —Petition to Assistant Superin¬ 
tendent of Police asking him to take action 
regarding cognizable offence — Assistant 
Superintendent of Police directing enquiry 
to be made by Sub-Inspector—Sub-Inspec¬ 
tor finding case to be maliciously false — 
Offence under S. 211 is committed 625a 

- S. 211 —Magistrate taking cognizance 

of complaint under S. 211 and passing 
orders before petition of protest by opposite 
party — Prosecution under S. 211 without 
disposing of protest petition is not impro¬ 
per 6256 

-S. 211—Mere failure of complainant 

to prove his case does not make him liablo 
for offence under S. 211 976 

- S. 215 —Object—Essential ingredients 

of S. 215 stated—Complainant’s bullock dis¬ 
appearing — Accused offering to recover 
bullock if paid certain sum— On complain¬ 
ant • not accepting' offer accused doing 
nothing — Conviction under S. 215 cannot 
be sustained—S. 215 has nothing to do 
with illegal gratification 548 

- Ss. 225 and 323 — Accused in dacoity 

case rescued from custody of village chau- 
kidar — Accused not proclaimed offender 
nor was there any written order by Sub- 
Inspector directing chaukidar to arrest 
accused — Chaukidar attacked with lathis 
by rescuers and sustaining slight injury — 
Rescuers held not guilty under S. 225 or 
S. 323 696dZ 

-£. 225-B — Pereon in lawful custody 

cannot rescue himself 4796 

*- Ss. 268 and 290 — Riparian owners 

on one bank of river erecting embankment 
on their land to protect their fields from 
floods — This resulting in accumulation of 
water on fields of owners on other side of 
river — Such act cannot be described as 
public nuisance and persons erecting such 
embankment cannot be convicted under 

S. 290 577 

-Ss. 297 and 295 — Accused entering 

complainant’s house and throwing away 
into drain pindi of deity worshipped by 
complainant and his family—Charge under 
S. 295 is erroneous — Still accused can be 
convicted under S. 297 by reason of Ss.236 
and 237, Criminal P. C. 414a 

- Ss. 297 and 448 — Accused found 

guilty under S. 297 — It is doubtful whe¬ 
ther he can be convicted under Sec. 448 as 
well (Qucere) 414c 

- S. 300 % Exception 1 —Accused seeing 

1940 Indexes (Pat.)—4 


Penal Code 

his wife in arms of another and in anger of 
moment killing her — Provocation is both 
grave and sudden and reduces crime to 
culpable homicide not amounting to murder 

541a 

- S. 300, Exception 2, S. 304 —Deceased 

who was aggressor coming with stick and 
causing injuries to accused — Accused hit¬ 
ting back assailant and causing injuries on 
head resulting in death — Accused held did 
not exceed right of private defence 595 

- S. 302 —Accused striking other person 

savage blow with axe in region of abdomen 
and causing his death — lie is guilty of 
murder 6056 

- Ss. 302, 147 and 148 — Jury trial — 

Deceased’s death caused by effect of all 
injuries inflicted by several accused com¬ 
bined—Common object specified in charges 
under Ss. 147 and 148 was not to kill 
deceased but to assault him—Charge under 
S. 302 framed and explained to jury— No 
alternative charges framed under Ss. 304, 
326 or 325, nor principles of S. 34 or Sec¬ 
tion 149, explained—Ail accused convicted 
under S. 302 — Conviction is illegal—Whole 
procedure amounts to misdirection and 
non-direction 417 

- Ss. 302 and 201 —Accused may bo tried 

under S. 302 and S. 201 at one trial 289a 
- Ss. 302 t 201 and 72 —Charge in alter¬ 
native under S. 302 and S. 201—Position 
may arise for punishment under S. 72 2896 

- S. 379 — Mortgagee given possession 

over trees without right to cut or appro¬ 
priate them, cutting them — He cannot be 
convicted under S. 379 701a 

-S. 379 — Essential ingredient of theft 

is intention to take dishonestly — Taking 
moveable property under bona fide claim 
of right is not theft—Servants of Raj 
snatching away from complainant bird shot 
by him on Raj land without permission 
under bona fide belief that it belonged to Raj 
—Servants held not guilty of theft —Posi¬ 
tion of servant is stronger in such case: 588a 

- S. 379 — Taking of property under 

bona fide claim of right is not theft—Bona 
fide belief must be proved to exist at actual 
moment of taking—Fact that later on plea 
inconsistent with aforesaid belief was taken 
is immaterial 5886 

- S. 420 —Misrepresentation— Proof of 

—Actual words used should be stated 6036 
—-— S. 457 Prosecution must prove cri¬ 
minal intention—Entry of one person into 
house of another cannot be presumed to be 
criminal i Ah 
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Penal Code 

S. 464 % Ulus. (1c) — Ulus, (k) contem¬ 
plates not loss that may result to Z but 
advantage aimed at by A 4866 

- S . 471 —Accused altering date of copy 

of decree sought to be executed from 2nd 
to 24th August under erroneous impression 
that decree was time-barred — Alteration 

held amounted to forgery under S. 471 _ 

Intent to cause loss or risk of loss is not 
necessary — Threat of forged decree that 
cannot be executed by competent Court 
amounts to harm or injury within the 
meaning of S. 44 486a 

-S. 499 — Defamation—Possibility that 

accused might have some defence is no 
ground for dismissing complaint 179 

Pleading — Duty of Court — Variation 
between pleadings and proof ought to be 
carefully watched 187d 

-Amendment—Letters Patent appeal — 

Suit for specific performance should not be 
allowed to be converted into one for com¬ 
pensation or damages 92 d 

Practice—Amendment—Second appeal_ 

Plaintiff should not be allowed to change 
whole nature of suit 886 

-Appeal—Issue plain and depending on 

appreciation of oral evidence — Appellate 
Court should be slow to reverse trial 
Court’s decision 187g 

-Appeal — Appellate Court cannot call 

for private report from lower Court 54a 

-Duty of Court — In cases in which 

rights of parties are being decided, record 
should accurately show that proper pro¬ 
cedure is being followed 187a 

-High Court interferes with discretion 

of Court below when that discretion is not 
exercised judicially on full consideration of 
evidence 5026 

-Judgment—Probative value of finding 

in previous suit which does not operate as 
res judicata in a subsequent suit depends on 
the nature of the finding and of the issues 
involved in the two different suits 3416 

-New plea—Appeal—Letters Patent— 

Point which could not be raised in second 
appeal cannot be entertained in Letters 
Patent 3226 

-New plea—Appeal—The plaintiff can¬ 
not be allowed to abandon the case put 
forward by him before the lower Courts 
and set up a new case in appeal to High 
Court 161a 

-Person having by law two remedies 

can avail himself of either of them 6686 

-Procedure — Dismissal for default — 

Day fixed for hearing having been declared 


Practice 

holiday, case taken up next day but not 
disposed of Case again taken up next day 
and dismissed for default—Court held acted 
too hastily and should have granted suffi¬ 
cient time 475a 

-Relief — Subsequent events — Court 

can take notice of, and grant relief on basis 
of altered conditions ("Per Dkavle J.) 204p 
—- Second appeal—Patna High Court can 

disallow point in second appeal in absence 
of certificate required by rules 322c 

Precedent — Principle set up by cases 
covering long period of years—Courts are 
reluctant to dissent (SB) 633a 

Pre-emption —Cosharer—Partition suit by 
stranger-purchaser from cosharer — Subse¬ 
quent pre-emption suit by other cosharer 
— Preliminary decree in partition suit passed 
—Before final decree in aforesaid suit pre¬ 
emption suit decreed —Cosharer held enti¬ 
tled to pre-empt as right of pre-emption 
was not lost by preliminary partition decree 
—On the contrary, pre-emption decree held 
defeated stranger’s right to partition 699 

Press and Registration of Books Act 

(?5,°f ^^^7) t Ss. 1 and 9 —Document con¬ 
sisting of only one sheet cannot be regarded 
as pamphlet 613a 

1 — Definition of "book” is exhaus- 

fcive 6136 


“—-5. 1G —S. 16 does not provide for con- 
viction 613c 

Principal and Agent— Liability of agent’s 
heirs to render accounts — Liability to ac¬ 
count is personal — Heirs liable to the 
extent of the assets of deceased agent in 
their hands only where principal proves 
loss to have been caused owing to agent’s 
failure to account 114a 

-Principal in possession of account 

books suing agent for accounts — Prelimi. 
nary-decree cannot be passed unless principal 
establishes prima facie liability of agent by 
producing account books in Court 1146 
—-—Accounts — Relation between parties 
being that of principal and agent and ac¬ 
counts between them being mutual, current 
and running—Account to be settled account 
need not be signed provided it is submitted 


to party sought to be made liable on it_ 

Accounts adjusted and specific sum found 
due from principal to agent — Agent has 
right to sue for recovery of such sum — 
Cause of action arises from fact of adjust¬ 
ment 71 

Privy Council — Privy Council decisions 
—Duty of Indian Courts — It is not open 
to the Indian Courts to attempt to draw 
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Privy Council 

fine distinctions in the pronouncements of 
their Lordships of the Judicial Committee 

7076 


Provincial Insolvency Act (5 of 1920), 
Ss. 5 and 18 — O. 9, R. 13, Civil P. C., 
applies to insolvency proceedings — Appli¬ 
cation to set aside ex parte order granting 
debtor's insolvency petition is competent 

623a 

- S. 6 — Test to determine whether 

transfer is with intent to defeat creditors 
or i9 with a view to give preference to a 
creditor laid down 187c 

-S. 19 and S. 79, Rules under , R. 5 

(Calcutta High Court) — S. 19 is manda¬ 
tory—Notice must be served on each credi¬ 
tor separately—More publication of general 
notice in official gazette is not enough — 
Question of prejudice i3 irrelevant: 6236 
- Ss. 35,27 —Ex parte order of adjudica¬ 
tion should not be made on clearance day :5S6 

- Ss. 54 and 6 (c) — Conditions to be 

proved under S. 54 stated—Creditor must 
prove that debtor was unable to pay debts 
at date of transfer — Actual pressure from 
creditor is not necessary 411 

Receiver—Transaction by party in respect 
of property in receiver’s possession and 
interfering with his rights though not bind¬ 
ing on receiver is not void 516/; 

Record of Rights — Onus to prove incor¬ 
rectness is on party alleging it to be so 376 
Registration Act (16 of 1908), S. 17 (as 
amended in 1929) — Documents executed 
before amendment of S. 17 and not requir¬ 
ing registration — Amendment does not 
require them to be registered 497 

--5. 17 (2) (v) —Document held created 

right in immovable property 926 


- Ss. 21 and 87 — Property within dis 

trict of Sub-Registrar not sufficiently des 
cribed in mortgage deed so as to identify i 
—It cannot be said that Sub-Registrar has 
no jurisdiction to register it 504< 

S. 28 —Parcel of land not intended t( 
form part of security inserted in mortgage 
deed to give jurisdiction to Sub-Registra: 
in whose district such land is situate— 
Registration is invalid — Such plea can be 
raised by mortgagor defendant even if he ii 
party to fraud 504< 

S. 49 — Charge created by integra 
part of transaction — Document must be 
registered and cannot be tendered in evi 
dence even to prove agreement to execute 
further document such as sale deed 92i 
—S. 49 —Unregistered kabuliat or patti 
\ alue—The terms of tenancy cannot be 


Registration Act 

determined by looking at an unregistered 
kabuliat or patta 37a 

- S. 49, Proviso, as amended by Act 21 

of 1929 — Proviso to S. 49 has no retros¬ 
pective effect 92a 

Res Judicata — Constructive — Extent of 
applicability to execution proceeding ex¬ 
plained 251 

-Cause of action arising subsequent to 

suit — There is no res judicata fPer 
Dhavle J.) 204/ 

-Execution of decree resisted on ground 

of satisfaction — Objection rejected by exe¬ 
cuting Court and not pressed in appeal before 
High Court—Objection cannot be raised in 
subsequent execution proceedings 56a 
Revision —Joint decree in favour of several 
persons some of them being minors—Revi¬ 
sion against decree — Minors’ guardian’s 
costs not deposited — Application against 
them dismissed — Revision is incompetent 

670a 

Second appeal —Finding of fact—Fact that 
document was tampered with is a findiug 
of fact 245a 

-Error of procedure must be error 

affecting merits of case 336 

Specific Relief Act (1 of 1877), S. 9— 

Decree cannot be passed in favour of person 
claiming undivided share in property from 
which he and his cosharers were ousted : 193 

- Ss. 39 and 42 —Suit for declaration that 

certain document is void —Court can order 
document to bo delivered up and cancelled 
though there is no prayer for it 133 

- S. 42— Suit for declaration that plain¬ 
tiff has unqualified right to maintain and cut 
part of existing bunds according to neces¬ 
sities of irrigation is maintainable 502a 

Succession Act (39 of 1925), Ss. 105 and 
173 —Annuity in favour of legatee and his 
putra poutradi krame, (i. e. to hi 3 sons, 
grandsons etc., in due succession)—Annuity 
not made charge on property—Legatee pre¬ 
deceasing testator — Legacy comes within 
S. 105, Illus. (ii), and therefore lapses 257 
-S. 302 — Application regarding pay¬ 
ment of annuity under will lies under S. 302 


254a 

S. 302 —Discretion to decide disputed 
questions of title should not be exercised in 
favour of party not coming before Court 
with clear title 194a 

-5. 302 —Applicant claiming possession 

of property on ground that it was surren¬ 
dered to him—Question whether surrender 
i3 valid and should be given effect to cannot 
be decided under S. 302 1946 
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-6. 332 — Executor can give assent to 
legacy even before obtaining probate of will 

0 0 , 40* 

-- 335 (2 )— Executor executing mort¬ 
gage in bis individual capacity as legatee 
and applying money to his own use — His 
assent to legacy in his own favour is inferred 

Tort — Defamation — Suit for damages for 
defamation — Burden to prove justification 
for defamation is on defendant 33c 

Transfer of Property Act (4 of 1882) S. 6 

—Debt or part of debt is property only if 
action to recover it is sustainable 170a 

-S. 8 Object—Section 8 is not intended 

to lay down any rule as to what words 
are necessary to effect a transfer of any 
particular kind of property—What property 
is actually conveyed by a particular deed 
depends upon its own terms 

--<S. 41 — Estoppel under S. 41 not set 

up in written statement — Plea should not 
be allowed at hearing 620a 

- S. 53-A —There is no inconsistency in 

the view that S. 53 A is retrospective 
while S. 27-A, Specific Relief Act, is not so 
(Obiter —Per Fazl Ah J.) (FB) 385d 
- 60 and 82 — A, eight annas co¬ 
sharer in tenure, mortgaging his share to 
landlord — Landlord obtaining mortgage 
decree against share of his mortgagor and 
also obtaining rent decree against A and 
his co-sharer B — In execution of mortgage 
decree, landlord putting up half share to 
sale and notifying that properties were being 

sold subject to charge of rent decree_ 

Landlord purchasing eight annas share of 
his mortgagor and then applying for execu¬ 
tion of rent decree — Rent decree held 
should be deemed to have been satisfied to 
extent of one-half 420 

- S. 67.A— S. 67-A is not retrospective 

65c 

-S. 82 —Suit for contribution by holder 

of moiety of mortgaged property against 
vendee from holder of other moiety—Fact 
that plaintiff is stranger to'contract,between 
vendor and vendee is immaterial 119a 

- S. 83 — S. 83 does not contemplate 

conditional deposit — If such deposit be 
considered valid it cannot be treated as if 
condition did not exist — Mortgagee must 
fulfil condition 18 

- S . 92 —Cl. 3 of S. 92 does not detract 

from right of subrogation given by cl. 1 

6206 


Transfer of Property Act 

**- S. 92 (as amended in 1929)— S. 92 is 

retrospective except in cases pending on 1st 
April 1930 and except as to rights and lia¬ 
bilities arising before 1st July 1882 : 13 
Pat 111 = A I R 1934 Pat 127 = 153 I C 
602, OVERRULED fPer Fazl Ali and 
Dhavle JJManohar Lall J., Contra.) 

(FB) 385/ 

o. 92 — S. 92 does not refer to mort¬ 
gagee whose mortgage is redeemed by mort- 
gagor with mortgagee’s money 64 

S'. 105 — Words ‘right to enjoy such 
property’ meaning explained f Per Manohar 

(SB) 633^ 

- -S. 108 — Principle of privity of estate 

applies in India — Passing of possessory 
title is enough — Actual possession is not 
necessary—Lessor can hold lessee’s assignee 
liable for rent 5l6d 

—— S. 130 —Assignment of part of debt is 
valid —— O. 2, R. 2, Civil P, C , does not 
affect right of transfer—R.2 is merely rule of 
procedure (Per Fazl Ah J.—Obiter J : 170 b 
Transfer of Property Amendment Act 
(20 of 1929) % S. 63 (d) — Words “such 
remedy or proceeding as is hereinafter 
referred to”—Meaning explained 

0 , (FB) 38 5b 

- S. 63 (d )—Third part of S. 63 (dj is 

not misplaced (FB) 385c 

^ alidity—Will giving absolute estate 
to testator’s wife with direction to pay 
annuity to certain institution — Absolute 

estate is not cut down by such direction_ 

Bequest to institution is not invalid 2546 

--Construction—Will held conferred life 

estate governed by general law and not 
widow’s estate governed by Hindu law 

194c 

Vm ords and Phrases — Word ‘mojrim’_ 

The word ‘mojrim’ does not mean injured 
-It has only one meaning and that is 
accused persons or offenders” . 365a 

Workmen's Compensation Act (8 of 

1923), S. 3 —Workman under no obligation 

to use conveyance provided by employer_ 

Workman meeting with accident while 
proceeding to work in aforesaid conveyance 
—Accident cannot be said to occur in course 
of employment 599a 

- S . 3 — Courts cannot refuse to follow 

English cases merely on ground that Indian 
workman may be more illiterate than 
English workman—If words in two statutes 
are similar, English cases should be followed 

5996 
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Harries C. J. and Fazd Ali J. 

Bhikhari Mahto — Plaintiff —Appellant. 

v. 

Bansropan Bam and another — 

Defendants — Respondents. 

Letters Patent Appeal No. 10 of 1939, 
Decided on 4th August 1939, from decision 
•of Agarwala J., D/- 12th January 1939. 

^ Debtor and Creditor—Money obtained as 
result of decree between parties — Decree not 
compromise decree—Subsequent suit to recover 
that money cannot succeed. 

If money has been obtained as the result of a 
decree between the parties if such be not a compro¬ 
mise decree, then a subsequent suit to recover 
back that money cannot succeed. Different con¬ 
siderations would arise if the parties had compro¬ 
mised and the compromise had been induced by 
the fraud of the person who obtained the benefit 
under the compromise. In such a case the com¬ 
promise could bo set aside as also the decree based 
upon it. [P 3 C 1] 

Where therefore C is paid his dues on hand-note 
by B on behalf of A and in spite of that payment 
'C brings a suit against A for recovery of the same 
money and obtains a decree against A and A pays, 
A cannot subsequently bring a suit against C for 
recovery of the money paid by him : (1797) 7 T R 
269 , Foil . [P 3 C 2] 

D. N. Varma — for Appellant. 

Hareshwar Prasad Sinha and A. B. N. 
Sinha and Harians Kumar — for 
Respondents (Defendants 1 and 2 
respectively ). 

Harries C. J,—This is a Letters Patent 
^ppeal against a decision of Agarwala J., 
in second appeal reversing the decrees of 
the Courts below and dismissing the plain¬ 
tiff’s claim. The facts of the case can be 
shortly stated as follows : The plaintiff 
mortgaged certain lands in favour of defen¬ 
dant 1 by a mortgage dated 11th September 
1929. The consideration for the mortgage 
was Rs. 500 and a sum of Rs. 272 out of 
the sum of Rs. 500 was left with defen¬ 
dant 1 to pay off certain moneys due from 
1940 P/l & 2 


the plaintiff to defendant 2 on hand-notes. 
The Courts below have found that defen¬ 
dant 1 paid the money as directed ; but 
unfortunately for the plaintiff, defendant 2 
brought a suit against him in the Small 
Cause Court, for what he alleged was due 
on the hand-notes, and recovered by means 
of a decree of that Court a sum of Rs. 
316-7-0. It may be observed that in the 
present case defendant 2 tried to argue 
that his suit in the Small Cause Court re¬ 
ferred to sums other than dues on these 
particular hand-notes ; but the Courts be¬ 
low have found that this suit related to 
the very hand-notes which had been dis¬ 
charged by the payment made by defen¬ 
dant 1 at the plaintiff’s direction to 
defendant 2. The suit, as originally framed 
was brought against defendant 1 and in 
the plaint it was alleged that he had not 
paid defendant 2 as agreed in the mortgage 
deed. Defendant 1 pleaded that he had 
paid defendant 2, whereupon the plaintiff 
obtained leave to amend his plaint and add 
defendant 2. As I have stated, both the 
Courts below have come to the conclusion 
that defendant 1 paid defendant 2 before 
the latter brought the suit on the hand- 
notes, and before Agarwala J., it was ad¬ 
mitted that this payment had been made 

and that no point could be made against 
defendant 1. 

The learned Munsif and the learned Sub¬ 
ordinate Judge came to the conclusion that 
the plaintiff was entitled to recover as 
against defendant 2 the sum which he had 
been compelled to pay twice over in dis¬ 
charge of the hand-notes. Both the Courts 
however were of opinion that the plaintiff 
had no claim whatsoever against defen¬ 
dant 1 who had paid the sum of Rs. 272 to 
defendant 2 as directed. In second appeal 
. Agarwala J.,. held that the plaintiff could' 
not recover in this suit as against defen¬ 
dant 2. He held that though the plaintiff 
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had unfortunately been compelled by a 
decree of the Court to pay the sum due a 
second time, yet such could not be re¬ 
covered by a subsequent suit. 

It has been argued before us that the 
plaintiff must be entitled to recover what 
he has paid twice over from defendant 1 or 
from defendant 2. With regard to defen¬ 
dant 1, it is to be observed that the plain¬ 
tiff has not appealed against the decree 
which was in favour of defendant 1. Both 
the Courts below, as I have said, dismissed 
the claim as against defendant 1. In any 
event, it is perfectly clear that the plaintiff 
can have no claim whatsoever against de¬ 
fendant 1, because he discharged his obliga¬ 
tion and paid to defendant 2 the sum of 
Bs. 272 as he was directed to do by the 
terms of the mortgage deed. In my view 
the plaintiff cannot recover this sum from 
defendant 2. What has happened in this 
case is that plaintiff discharged his debt 
under the handnotes by the payment of 
Bs. 272 by defendant 1 to defendant 2. 
Unfortunately for the plaintiff however de¬ 
fendant 2 brought a subsequent suit upon 
these very hand-notes and that suit was 
decreed against the plaintiff and the decree 
realized by execution. What the plaintiff is 
now seeking to do is to recover money back 
which he was compelled to pay as a result 
of the decree which defendant 2 obtained 
against him. 

It seems clear that defendant 2 had no 
justification for the suit which he brought. 
The findings of the lower Courts are clear 
and are to the effect that defendant 2 had 
been paid all that was due to him by the 
plaintiff upon the hand-notes when he 
brought the suit. However that suit suc¬ 
ceeded, and defendant 2 obtained a decree 
against the plaintiff, which the latter was 
compelled to satisfy by payment. In those 
circumstances, can the plaintiff now sue to 
recover what he was compelled to pay by 
suit on the ground that the money had 
been previously paid to defendant 2 and 
that the latter had no right whatsoever to 
recover the money again by the Small Cause 
Court suit which he brought ? In my view 
this case is completely covered by the old 
English case in (1797) 7 TB 269 1 (Smiths 
Leading Cases, Edn. 13, Yol. 2, page 386). 
In that case the defendant had previously 
brought a suit against the plaintiff for goods 
sold, for which the plaintiff had actually 
paid and obtained the.defendant’s receipt. 

1 . Marriot v. Hampton, (1797) 7 T R 269=2~Esp 
546=4 R R 439. 


Unfortunately for the plaintiff he mislaid 
the receipt, when the defendant sued him 
for the price of the goods. The plaintiff 
failed to satisfy the Court that he had paid,_ 
and the defendant obtained a judgment for 
the sum due which was eventually realized. 
Later the plaintiff found the receipt and 
brought a suit to recover the money which 
he had been compelled to pay to the defen¬ 
dant as a result of the earlier suit. It was- 
held that the plaintiff could not recover 
this money as money had and received, be¬ 
cause it was money which had been ob¬ 
tained as the result of a litigation culminat¬ 
ing in a judgment. The case in (1797) 7 
T B 269 1 has been considered on a number 
of occasions by their Lordships of the Judi¬ 
cial Committee, and the principle laid down 
has been followed in this country. In my 
view the facts of the present case cannot, 
be distinguished from those in (1797) 7 TB 
269. 1 In the present case defendant 2 was- 
paid his dues on the hand-note by defen¬ 
dant 1 on behalf of the plaintiff. That was- 
in substance and in fact a payment by 
the plaintiff of what he owed under the 
hand-notes. In spite of that payment, defen¬ 
dant 2 brought a suit against the plaintiff, 
and in that suit he obtained a decree under 
which he recovered for the second time the 
amount due under the hand-notes. Defen¬ 
dant 2 in this case did precisely what the 
defendant did in (1797) 7 TB 269; 1 and it 
appears to me that the plaintiff in this case 
cannot recover for the same reason as the 
plaintiff failed to recover in (1797) 7 TB 
269. 1 This is money which had been paid 
to the defendant under the compulsion of 
legal process, and as such cannot be re¬ 
covered in a subsequent suit. 

It has been argued before us that the 
principle laid down in (1797) 7 TB 269 1 is- 
only applicable where the defendant was 
not guilty of fraud, dishonesty or sharp 
practice. It is said that if there is bona 
fides on the part of the defendant, then the 
money is irrecoverable ; but, on the other 
hand, if there is mala fides, then the money 
is recoverable. Our attention has been 
drawn to the case in (1900) 1 Q B 675 2 
where Kennedy J., held that in certain cir¬ 
cumstances money obtained under legal 
compulsion was recoverable. In that case 
no judgment of the Court was pronounced, 
and the money was not obtained as a result 
of the decree. The plaintiff had sued the 
defendant and had by mistake given the 

2. Ward & Co. v. Wallis, (1900) 1 Q B 675 = 

69 L J Q B 423=82 L T 261=16 TLR 193- 
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defendant credit for a sum of £75. The de¬ 
fendant realizing that this credit had been 
given to him by mistake paid the balance 
and obtained from the plaintiff a receipt 
for the full amount including the sum of 
£75, for which credit had been wrongly 
given. Subsequently the plaintiff realized 
that this sum of £75 had not been paid 
and brought a suit to recover that amount. 
Kennedy J., held that he was entitled to 
recover on the ground that though the de¬ 
fendant had obtained a benefit as a result 
of legal process, yet as he had acted dis¬ 
honestly he could not retain such a benefit. 
It is to be observed that in that case there 
was no decree, but rather it was a case 
which was settled between the parties 
without a fight on the merits of a decree. 

Counsel for the appellant has also cited 
the case in (1836) 4 A & E 358. 3 In that 
case a Spanish Duke was arrested by one 
Collins, an insolvent, for a fictitious debt of 
£10,000 upon a writ which was afterwards 
set aside. The Duke, who was ignorant of 
the English language, in order to obtain 
his release, agreed to pay £500 and gave 
bail for the remainder of the sum ; and the 
£500 was accordingly paid. An action hav¬ 
ing been brought by the Duke to recover 
this sum, it was held that he was entitled 
to succeed, and the Court later discharged 
the rule for a new trial. In delivering judg¬ 
ment, Lord Denman said : 

It is asserted that the principle of decision in 
(1797) 7 T R 2G9 1 has not been adhered to in this 
case. But that case does not warrant the argu¬ 
ment drawn from it. It does not decide that 
money obtained under the compulsion of legal pro¬ 
cess can never be recovered back ; but only that, 
after the defence in an action has failed, and 
money has been recovered in the action, it cannot 
be recovered back in another action. This is the 

ground upon which the decision is put by Lord 
Kenyon. 


The English law is clear that if money 
has been obtained as the result of a decree 
between the parties if such be not a com- 
piomise decree, then a subsequent suit to 
recover back that money cannot succeed. 
-Different considerations would arise if the 
parties had compromised and the compro¬ 
mise had been induced by the fraud of the 
person who obtained the benefit under the 
compromise. I n such a case the compro¬ 
mise could be set aside as also the decree 

“1 } lP ? n c * t i Such was t,he decision in 
J -J=L±LiL • J nth at a s o it -was found 

3. Cadaval v Coffins (1836) 4 A & E 858=6 

! 71=1,1! RiM 


that the defendant inveigled the plaintiff 
into a compromise fraudulently, and ac¬ 
cordingly (1797) 7 T R 269 1 had no appli¬ 
cation to such a case. In the present case 
there was no compromise, but a decree was 
passed against the plaintiff who apparently 
put up no defence. The money now sought 
to be recovered is money which the plain¬ 
tiff was compelled to pay as the result of 
such decree. Such, in my view, cannot be 
recovered in a subsequent suit. Agarwala J. 
allowed the appeal upon these grounds, and 
in my view his decision was right and must 
be affirmed. I would therefore dismiss this 
appeal with costs. There will be one set of 
costs in this Letters Patent appeal. 

Fazl Ali J. - I agree. 

D.s./r.k. Appeal dismissed. 
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Rowland and Chatterji JJ. 

Haldlier Prasad Singh and another _ 

Appellants. 



Natha Singh and others —Respondents. 

Appeal No. 173 of 1938, Decided on 9th 
August 1939, from original order of Sub- 
Judge, Muzaffarpur, D/- 18th June 1938. 

Deed — Construction — Sale of zamindari 
share masewa decree for costs and mesne pro¬ 
fits — Decree for costs and mesne profits held 
not transferred along with share in zamindari. 

During the pendency of a suit by a lady for pos¬ 
session of zamindary property the lady entered into 
a champertous agreement with a third person where¬ 
by it was agreed that the latter should bear all 
the costs of the litigation and should receive in 
return half of the zamindari property. The suit 
was decreed for the zamindari property with 
mesne profits and costs. In accordance with the 
agreement a sale deed v»as executed which provided 
“the half share in the zamindari together with all 
zamindari rights appertaining thereto masewa the 
decree for costs and mesne profits have been 
transferred” : 


Held that the expression ‘masewa’ implied every* 
thing but the decree for costs and mesne profits* 
Hence the decree for costs and mesne profits was 
not transferred in addition to zamindari share. 

[P5C1] 

B. P. Sinha and Krishna Kumar Singh 

— for Appellants . 

Mahabir Prasad and B. K. Saran_ 

for Respondents . 

Rowland J. — This appeal by the 
deciee-holders arises out of an objection in 
execution which was decided against the 
appellants under S. 47, Civil P. C. The 
mother of the appellants sued to recover 
possession of certain properties after setting 
aside alienations made by her own mother. 
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For the purpose of prosecution of this suit 
she entered into a champertous agreement 
with Narsingh Singh. The suit was decreed 
for part of the zamindari property claimed 
with mesne profits and costs and the decree 
was affirmed in appeal. During the pen¬ 
dency of the appeal, Mt. Bamzhari Kuer 
died in 1932 and the present appellants 
were substituted. They entered into an 
agreement with Narsingh Singh similar to 
that between the lady and him. In pursu¬ 
ance of the agreement they executed on 
10th October 1934 a sale deed in his favour. 
They are now seeking to execute the decree 
for costs and there is pending an applica¬ 
tion by them for ascertainment of the 
mesne profits. This objection was taken 
against the execution of the decree for costs 
by judgment-debtors 21-23. They are bro¬ 
thers of Narsingh Singh who is now dead 
and they have alleged in their petition of 
objection that the decree for costs and 
mesne profits was transferred to Narsingh 
Singh by the sale deed of 1934 so that the 
appellants can no longer execute this part 
of the decree. The Subordinate Judge ac¬ 
cepted the case of the objectors ; hence this 
appeal. 

The question turns on the reading and 
construction of the sale deed. The Subordi¬ 
nate Judge has treated it as governed by a 
passage which he cites and understands to 
mean that besides the zamindari property 
the decree for costs and mesne profits was 
also transferred. In appeal we are invited to 
examine the document as a whole and to 
hold that the passage referred to by the 
Subordinate Judge does not bear the mean¬ 
ing he has attributed to it both on a proper 
construction of the words used and also 
because that meaning is contrary to the 
tenor of the whole of the document. First 
the document recites the agreement be¬ 
tween Mt. Bamjhari Kuer and Narsingh 
Singh. She is said to have agreed that 

she would execute a sale deed in respect of one- 
half of the proprietary interest that would be ac¬ 
quired by means of the suit in his (Narsingh’s) 
favour in lieu of the costs of the suit and his 
labour. 

This part of the document does not allude 
to any promise by the lady to transfer the 
costs or mesne profits that might be award¬ 
ed. The objection of the respondents gave 
quite a different version of the agreement 
between the lady and Narsingh Singh. Ac¬ 
cording to this version, the lady was to exe¬ 
cute a deed of absolute sale in respect of 
one-half of the milkiat interest, costs and 
mesne profits for which the decree would 
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be passed. Further that the decree would 
be jointly executed by the lady and Nar¬ 
singh Singh in respect of their one-half 
share each of the milkiat interest, costs 
and piofits. So far as this agreement was 
concerned, the objection of the respondents 
was totally at variance with the agreement 
as recited in the sale deed which they rely 
on to support their case. The next agree¬ 
ment was that entered between the appel¬ 
lants and Narsingh Singh after the death 

of Mt. Bamjhari Kuer. What the sale deed 
recites is that 

out of the proprietary interest we would get from 
the appeals we would execute a deed of sale in his 
(Narsingh’s) favour in respect of one-half share of 
the interest claimed in the suits as agreed to by 
our mother, and we would keep the other half. 

In the petition of objection of the res¬ 
pondents this agreement is not referred to. 
The objection as presented alleged that the 
sale deed of 10th October 1934 transferred 
to Narsingh Singh half the decree for costs 
and mesne profits in addition to half the 
zamindari property. At a later stage the 
objectors were permitted to substitute the 

word half and to claim that the entire decree 

for costs and mesne profits had been trans¬ 
ferred to them. Such a transfer, it will be 
seen fiom what has already been said, would 
go a good deal beyond what had been pro¬ 
mised in the previous agreements. Those 
agreements appear to have contemplated 
that Narsingh Singh should bear all the 
costs of the litigation and that he should 
receive in return simply half of the pro¬ 
perties and not that he should receive back 
as well as the property the costs incurred 
by him. In fact Bs. 700 had been spent 
during the appeal in the High Court by 
the present appellants and at the time of 
the execution of the sale deed provision was 
made for the repayment of this amount of 
Bs. 700 in cash by Narsingh Singh to the 
appellants. Coming to the transfer itself 
the document further recites : 

Now Babu Narsingh Singh requested us, the exe¬ 
cutants, that we should take our dues of Rs. 700 
and execute a deed of sale in respect of half share 
of the proprietary interest that was acquired by 
means of the suit. 

There is no reference of any request by 
Narsingh Singh that the executants should 
execute a deed of sale in respect of any 
part of the decree for costs or mesne profits. 
The document then says that the execu¬ 
tants have sold the stated shares of pro¬ 
prietary interest 

together with (mai) appurtenances and rights of 

water, forest, etc.In short all the zamindari 

rights appertaining thereto masewa the decree for 
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costs and mesne profits and also (wobhi) 3 kathas 
4 dhoors of kaimi jote lands. 

The particulars of the property trans¬ 
ferred are given at the beginning and also 
at the end of the deed. At the beginning 
mention is made of the consideration of Rs. 
4000 and of the property transferred as 
1 anna 14 gandas and 4 kowris of proprie¬ 
tary interest and 3 kathas and 4 dhoors of 
kaimi jote lands. At the end again details 
of the proprietary interest sold and speci¬ 
fication of properties of the vended pro¬ 
perty are set out and again there is no 
reference to any decree for costs or mesne 
profits. The expression "maseva” was inter¬ 
preted by the Subordinate Judge as meaning 
“besides or in addition” and Mr. Mahabir 
Prasad has referred to the Student’s Practi¬ 
cal Dictionary in support of this interpre¬ 
tation; but I find in the dictionary cited, 
the translation given is not ‘besides’ but 
‘beside’ a meaning much more analogous to 
outside than to’ along with or including. 
In Shakespear’s Hindustani and English 
Dictionary the expression ‘sewa’ is render¬ 
ed as ‘more, additional, besides, except, 
save, but, other than, over and above.’ No 
doubt if the word ‘sewa’ stood alone there 
would be no difficulty in holding that the 
expression was meant to exclude the decree. 
Ma means what is’. The combined expres¬ 
sion maseva is rendered in Shakespear’s 
Dictionary ‘what is besides; besides, more¬ 
over, over and above, save’. According to 
its literal meaning then the expression ‘ma¬ 
seva’ may be rendered as that which is 
besides the decree and may imply every¬ 
thing but the decree. Having regard to the 
tenor of the document as a whole I am of 
opinion that this is the meaning which the 
.expression must bear in its present context. 
jOn that view I would hold that the money 
decree was not transferred to Narsingh 
'Singh by the sale deed. On that view the 
objection ought to have been dismissed. 

I would allow the appeal, dismiss the ob¬ 
jection and direct that the Subordinate 
Judge proceed with execution according to 
law. The appellants are entitled to their 

costs of this appeal and of the objection in 
the Court below. 

Chatterji J. _ I agree. 


D.S./r.K. 


Appeal allowed . 
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Dhavle and Meredith JJ. 

fdaliesh Singh and others — Appellants. 

v. 


Gajadhar Singh and others — 

Respondents. 

Appeal No. 36 of 1938, Decided on 3rd 
August 1939, from original order of Sub- 
Judge, Gaya, D/- 23rd December 1937. 

Civil P. C. (1908), O. 21, R. 22 — Decree 
amended — Period of one year should be counted 
from date of amended decree. 


The decree contemplated in O. 21, R. 22 must 
be the decree to be executed, not only when it is 
an appellate decree dealt with in cl. (2) but also 
when it is a decree which has been reviewed or 
amended as dealt with in c-1. (3) and cl. (4) of 
Art. 182, Limitation Act. Hence where a decree is 
amended the period of one year is to bo counted 
from the date of the amended decree and not the 
date of the original decree. [P G C 1] 

S. M. Mullick and Harinandan Singh — 

for Appellants . 

Sir M. N. Mukharji, G. C. Das and M. N. 

Pal— for Respondents. 


Dhavle J.—This appeal arises out of an 
order dismissing an application under O. 21, 
R. 90 for setting aside an execution sale. 
The only point urged before us is that the 


execution itself, which was based on an 
application of 18th September 1935, was 
incompetent because the decree under exe¬ 
cution was passed on 26th January 1934, 
and no notice under O. 21, R. 22 was either 
served or even taken out. It is however not 


disputed that the decree of 26th January 
1934 — it was a final decree in a partition 
suit—was amended after notice to the parties 
concerned on 2nd September 1935. If limi¬ 
tation is counted from this date, no notice 
under O. 21, R. 22 was at all necessary. 
The learned advocate for the appellants has 
contended that the date of the decree con¬ 
templated in O. 21, R. 22 must be the date 
of the decree as originally passed and can¬ 
not bo the date of amendment of the decree; 
and in support of this contention he has 
referred to cl. (4) which was added in 1908 
to Art. 182 (replacing old Art. 179), Limi¬ 
tation Act, and gives the starting point of 
limitation for the execution of a decree 
which has been amended as the date of the 
amendment. But that addition was only 
made in order to settle a conflict of views 
on the question whether the amendment of 
a decree did or did not come within the 
expression a review of judgment” which 
occuired in cl. (3) and gave a fresh starting 
point. Lnlike Art. 182 and unlike the Civil 
Procedure Code of 1882, O. 21, R. 22 does 


6 Patna 


Ramjan Ali v. Meer Ahmed (Fazl Ali J .) 


not specifically deal with decrees which 
have been modified in appeal, and yet it is 
obvious that in such cases the period of one 
year will have to be counted from the date 
of the appellate decree which is the decree 
to be executed. The decree contemplated in 
O. 21, R. 22 must, it seems to me, be the 
decree to be executed, not only when it is 
an appellate decree dealt with in cl. (2) but 
also when it is a decree which has been 
reviewed or amended as dealt with in 
els. (3) and (4) of Art. 182, Limitation Act. 
From the time the original decree was 
amended—I observe in passing that it was 
amended on notice and before it had become 
time-barred—the parties in the present case 
were all (as the case may be) bound by or 
entitled to execute the amended decree in¬ 
stead of the original decree; and the starting 
point for limitation for execution was the 
date of the amendment. Why then must 
O. 21, R. 22 be so construed as to count 
the period of one year from the date of the 
original unamended decree? And the res¬ 
pondents took their stand so much on the 
amendment that they not only specified it 
m their particulars against the heading 
the date of the decree” prescribed by 
R. 11 (2) (c) of O. 21 but further sought 
execution (in part) by proceeding against 
property which only came to the appellants 
as a result of the amendment. In my opi¬ 
nion the lower Court was right in counting 
[the period of one year from the date of the 
amended decree and therefore holding that 
no notice under O. 21, R. 22 was neces¬ 
sary. The appeal fails and I would dismiss 
it with costs. 

Meredith J.—I agree. 

D.s./r.k. Appeal dismissed . 
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Harries C. J. and Fazl Ali J. 

Ramjan Ali — Appellant. 

v. 

Khawja Meer Ahmed Sethi — 

Respondent. 

Letters Patent Appeal No. 4 of 1939, 
Decided on 4th August 1939, from decision 
of Manohar Lall J. D/- 6th December 1938. 

* (a) Limitation Act (1908), S. 19 __ What 
constitutes signature under S. 19 explained. 

If upon a document which purports to be an 
acknowledgment of liability there appears the 
name of the debtor, and this name is introduced 
under his authority with a view to authenticate 
the document, such a document would be a valid 
acknowledgment of his liability. Thus, it is not 
necessary that the name should be written by the 


A. I. R. 

debtor himself. It is sufficient if it is written by a 
person acting with authority to write his name 
and to acknowledge the debt in question. Moreover 
the Section, as it stands, does not draw any dis¬ 
tinction between a person who is literate and one 
who is not literate. In either case, an acknowledg¬ 
ment signed by an agent with his authority would 
be enough. The Section also does not say as to 
what should be the form of the signature, and if 
the name of the debtor is introduced into the docu- 
acknowledgment in such a way as to show 
that the acknowledgment was intended to be his 
own, such a name whether written or printed 
would constitute his signature within the meaning 

of the expression as used in S. 19 : 1 All 683 
Rel. on, j'p rj q 

(b) Limitation Act (1908), S. 19—Letter of 
acknowledgment written by person at instance 

. , deb ‘° r —Debtor posting that letter to credi- 
tor s address—Person can be inferred to have 
been duly authorized to make acknowledgment. 

Where a letter of acknowledgment has been 
written by a person at the instance and upon the 
instructions of the debtor and the debtor has 
caused the letter to be posted to the address of the 
creditor, these circumstances indicate that the 
person had been duly authorized to make the 
acknowledgment. [P 7 C 2] 

K. K. Banarji — for Appellant. 

Gholam Muhammad — for Respondent. 

—This is an appeal under 
the Letters Patent from a decision of Mano- 
hai Lall J. in a second appeal affirming the 
decision of the Courts below in a suit based 
on a bond executed by defendant 1 in 
favour of defendant 2 on 19th June 1931. 
The bond having been duly assigned by 
defendant 2 in favour of the plaintiff, the 
latter brought this suit on 23rd March 
1934, to recover the sum due under it. The 
only question which arises in this second 
appeal is whether two letters, Exs. 1 and 
1 (a) dated 23rd September 1933 and 28th 
January 1934, respectively, constitute a 
valid acknowledgment of the liability of 
defendant 1 so as to extend the period of 
limitation for the suit which would other¬ 
wise have been barred. Admittedly these 
letters were written not by defendant 1 but 
by one Rahmat Ali; but both the trial 
Court and the lower Appellate Court found 
that Rahmat Ali wrote these letters at the 
instance of and on the instructions given 
by defendant 1, and defendant 1 had these 
letters duly posted to the address of defen¬ 
dant 2. Both the Courts held upon these 
facts that these letters constituted a valid 
acknowledgment of liability so as to bring 
the case under S. 19, Limitation Act, and 
this view has been upheld by the learned 
Judge of this Court on second appeal. 

The learned advocate for the appellant 
contends that these letters do not constitute 
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a valid acknowledgment, first, because they 
were not signed by defendant 1 himself 
although there is evidence to prove that he 
•could make his own signature; and secondly, 
because Rahmat Ali was not duly autho¬ 
rized to acknowledge the debt due under 
the bond. It is true that the letters have 
not been signed by defendant 1; but the 
question as to what constitutes a signature 
under S. 19, Limitation Act, has been con¬ 
sidered in a series of cases by the Indian 
High Courts, and there is a consensus of 
opinion that if upon a document which pur¬ 
ports to be an acknowledgment of liability 
there appears the name of the debtor, and 
this name is introduced under his authority 
with a view to authenticate the document, 
such a document would be a valid acknow¬ 
ledgment of his liability. This view is very 
lucidly set out in the judgment delivered 
'by the learned Chief Justice of the Allaha¬ 
bad High Court in 1 All 683, 1 and it has 
been reiterated in a number of subsequent 
decisions. The learned Chief Justice in the 
case referred to above observed as follows : 

The Act does not require that the signature 
should be at the foot or in any particular part of 
the document, and in our judgment, whenever the 
maker of an instrument or his agent acting with 
authority introduces the name of the maker with 
a view to authenticate the instrument as the in¬ 
strument of the maker, such an introduction of 
the name is a sufficient signature. 

Thus it is not necessary that the name 
should be written by the debtor himself. It 
is sufficient if it is written by a person 
acting with authority to write his name 
and to acknowledge the debt in question. 
Expin. 2 to S. 19, Limitation Act, clearly 
states that for the purposes of the Section 

signed’ means signed either personally or 
by an agent duly authorized in this behalf. 
It is contended that defendant 1 being 
literate could have signed the letters him¬ 
self ; but the Section, as it stands, does not 
draw any distinction between a person who 
is literate and one who is not literate. In 
either case, an acknowledgment signed by 
an agent with his authority would be 
enough. The Section also does not say as to 
what should be the form of the signature, 
and it is now well settled that if the name 
of the debtor is introduced into the docu¬ 
ment of acknowledgment in such a way as 

o show that the acknowledgment was in¬ 
tended to be his own, such a name whether 
written or printed would constitute his 
signature within the meaning of the expres- 
sion as used in S. 19, Limitation Act. This 

1. Mathura Das v. Babu Lai, (1875-77) 1 All683. 


view is also in consonance with the view 
taken in a number of English decisions. 
The effect of these decisions is stated thus 
in Addison on Contracts, Edn. 11, p. 41 : 

If the part}' has recognized and adopted his 
printed name or signature for instance, by sanc¬ 
tioning or permitting the distribution of printed 
handbills, or printed particulars of sale, in which 
his name appears there has been a signature by an 
agent duly authorized, upon the principle that the 
subsequent sanction or adoption of the printed 
name or signature is equivalent to an antecedent 
authority to the printer to print it. 

The second objection which has been put 
forward on behalf of the appellant is equally 
untenable. As I have already stated, it has 
been found by the Courts below that the 
letter was written by Rahmat Ali at the 
instance of defendant 1 and upon his in¬ 
structions. It has also been found that it 
was defendant 1 who caused the letter to be 
posted to the address of defendant 2. These 
circumstances clearly indicate that Rahmat 
Ali had been duly authorized to make the 
acknowledgments in question. In my opi¬ 
nion, the view taken by Manohar Lall J. 
is perfectly correct, and I would therefore 
dismiss this appeal with costs. 

Harries C. J. —I agree. 

d.s./r.k. Appeal dismissed. 
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Rowland and Chatterji JJ. 

Harballav Prasad Choivdhury and 
others — Plaintiffs — Appellants. 

v. 

Jagballav Prasad Chowdliury , Defen¬ 
dant and another , Plaintiff _ 

Respondents. 

iVlisc. Appeal No. 142 of 1937, Decided on 

24th August 1939, from original order of 

Sub-Judge at Darbhanga, D/- 5th March 
1937. 

(a) Civil P. C. (1908), O. 47, R. 1 _ Error 

analogous to one apparent on face of record _ 

Review is permissible. 

Where there is an error apparent on the face of 
the record or something analogous to it, the 
review is permissible under the express provisions 
of O. 47, R. 1. [ P 8 G 2] 

P- C. (1908), O. 47, Rule 4 (1) — 
K. 4 (1) cannot be interpreted to mean that its 
provision is contravened if Court grants appli¬ 
cation though there is not sufficient ground for 
review. 

,, S , u k’ r ‘ W °* R- 4 cannot be interpreted to mean 
that its provision is contravened if the Court 
grants the application though there is not suffi¬ 
cient ground for a review. Whether there is no 
such ground must appear to the Court which hears 
the application. If the Court considers that the 
application should be granted the case falls under 

Bub ‘ r - 2 - [P 8 C 2; P 9 O I] 
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r> (c A C o U ^ P - » C - (1908 >- O. 43, R. 1 ( W ) and 
"• 47, R. 7—Appeal granted by O. 43, R. 1 (w) 
is restricted by O. 47, R. 7. 


The right of appeal granted by 0. 43, R. 1 (w) is 
restricted by the grounds set out in O. 47, R. 7 : 
AIR 1926 Bom 121 and A I R 1929 Naq * 73 

Dissent.; AIR 1936 Pat 310 and AIR 1916 
Pat 370 t Foil. 9 q 

(d) Civil P C. (1908), S. 115— Order sought 
to be revised amounting to final decree and 
thus appealable — S. 115 does not apply. 


Under S. 115 revision is permissible only where 
the order complained of is not appealable. Where 
an order sought to be revised amounts to a final 
decree and thus appealable, S. 115 cannot come in: 
AIR 1927 Dali 435 , Disting. [P 9 C 2] 

B. N. Mitter, B. Chowdhury and Ajit 
K. Mitter — for Appellants. 


Bhabananda Mukharji — 

for Respondents. 

Chatterji J. — This appeal arises out of 
proceedings in a partition suit instituted so 
far back as in the year 1917. Without going 
into the long history of the case, it will be 
enough to state that in pursuance of the 
preliminary decree which was passed in 
1919, a commissioner was appointed who 
eventually submitted his report on 26th 
April 1935. According to his findings, the 
plaintiffs were entitled to get various sums 
from the defendant who was the karta of 
the joint family. The defendant filed objec¬ 
tions to the report and those were disposed 
of by the Subordinate Judge by his order 
dated 17th January 1936. Accepting the 
commissioner’s report in part, he passed a 
final decree. Before the final decree was 
actually prepared, the defendant made an 
application on 17th February 1936 for 
review of the judgment dated 17th January 
1936. In the application certain items in 
the commissioner’s report were specifically 
referred to and it was prayed that “those 
items should be reconsidered with a view 
to rectify the mistakes and inequities that 
have crept in owing to a misapprehension.” 
This application was presented to and heard 
by the same Judge who passed the final 
decree on 17th January 1936. He granted 
the application by his order dated 5th 
March 1937 and by the same order he 
passed a fresh final decree. The present 
miscellaneous appeal is directed against 
that order in so far as it granted the appli¬ 
cation for review. The substantial point 
urged in this appeal is that there were no 
sufficient grounds upon which the learned 
Subordinate Judge could review the final 
decree which was passed on 17th January 
1936. In support of his contention Mr. Mit¬ 


ter has relied upon the decision of fche- 
Privy Council in 3 Lah 127 1 where their 
Lordships laid down that “any other suffi¬ 
cient reason” in O. 47, B. 1, Civil P. C., 
means a reason sufficient on grounds at 
least analogous to those specified imme¬ 
diately previously. In the present caser 
however the learned Subordinate Judge has 
held that there was an error apparent on 
the face of the record or something ana¬ 
logous to it. If that is so, certainly the! 
review was permissible under the express); 
provisions of O. 47, B. 1. But let us assume 
that the Subordinate Judge was wrong in 
his view of the facts with which he was 
dealing. The question is whether in this 
appeal we can examine the propriety of his 
decision. Indeed under O. 43, B. 1 (w) an 
Older granting an application for review is- 
appealable; but O. 47, B. 7 specifies certain 
limits within which such an appeal can be- 
entertained. The relevant portion of O. 47 
B. 7 runs as follows : 

An order of the Court rejecting the application, 
shall not be appealable; but an order granting an. 
application may be objected to on the ground that 
the application was: (a) in contravention of the 
provisions of R. 2, (b) in contravention of the pro¬ 
visions of R. 4, or (c) after the expiration of the 
period of limitation prescribed therefor and with¬ 
out sufficient cause. Such objection may be taken 
at once by an appeal from the order granting the 
application or in any appeal from the final decrea 
or order passed or made in the suit. 

Thus * s c ^ ear fchafc an order granting an 
application for review can be objected to- 
only upon the three grounds specified in the 
above rule and no other. Now in the pre¬ 
sent case the first and the third grounds 
unquestionably do not exist. An attempt 
was made by Mr. Mitter to support the 
appeal on the second ground, namely that 
the application was in contravention of the 
provisions of Buie 4. That rule runs as- 
follows : 

(1) Where it appears to the Court that there is 
not sufficient ground for a review, it shall reject, 
the application. 

( 2 ) Where the Court is of opinion that the appli¬ 
cation for review should be granted, it shall grant: 
the same : Provided that (a) no such application 
shall be granted without previous notice to the 
opposite party, to enable him to appear and be 
heard in support of the decree or order, a review of 
which is applied for : and (b) no such application 
shall be granted on the ground of discovery of new 
matter or evidence which the applicant alleges was 
not within his knowledge, or could not be adduced 
by him when the decree or order was passed or 
made, without strict proof of such allegation. 

Sub-r. (1) does not obviously apply as ifc 
refers to a case where the Court rejects the 

1. Chhajju Ram v. Neki, (1922) 9 A I R P C 112 
=72 I C 566 = 3 Lah 127=49 I A 144 tP 0).- 
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application. It cannot be interpreted to 
mean that its provision is contravened if 
the Court grants the application though 
there is not sufficient ground for a review. 
Whether there is no such ground must 
appear to the Court which hears the appli¬ 
cation. If the Court considers that the 
application should be granted the case falls 
under sub-r. 2. Mr. Mitter wanted to rely 
on proviso (b) of that sub-rule, but the 
application was not based on the ground of 
discovery of any new matter or evidence 
nor was it granted on any such ground. The 
position therefore is that none of the grounds 
on which the order granting the application 
for review could be attacked by way of 
appeal exists in the present case. Mr. Mit¬ 
ter has referred us to a decision of the 
Bombay High Court in A I R 1926 Bom 
121 w and to the decision of the Nagpur 
Court in 116 I C 645. 3 In both these cases 
it was no doubt held that the right of appeal 
granted by O. 43, R. 1 (w) is not restricted 
by the grounds set out in O. 47, R, 7. But 
there are decisions of this Court on this 
point in 17 P L T 766 4 and 1 Pat L J 193. 5 

In the latter case, though it was a decision 
of a single Judge, it was held that an appeal 
under O. 43, R. 1 (w) is subject to the pro¬ 
visions of O. 47, R. 7. It was further held 
that an order granting a review merely for 
sufficient ground is not appealable. In 17 
P L T 766 1 a Division Bench of this Court 
held that when a review is granted an 
appeal is permissible only on the grounds 
specified in O. 47, R. 7. The High Courts 
of Calcutta, Rangoon and Lahore have also 
taken the same view as this Court. This 
being the state of the authorities on the 
point, I am afraid wo are unable to follow 
the decisions of the Bombay High Court 
and the Nagpur Court referred to. It is to 
be observed that the Bombay High Court 
subsequent to its aforesaid decision deleted 

D. 43, R. 1 ( w ) by virtue of its rule-making 
power. 


Mr. Mitter further contends that th 
order now under appeal being the fins 
judgment in the suit, it may be attacked o 
grounds other than those specified in O. 4'i 
lhe answer to this is that this is nc 

2 * Pan <*bhavi v. Karbasapi 

Ml- {19 l 6) 13AIR 121=94 I 

q m F Bom L ft 1446. 

3. Mukundsa v Motiram, (1929) 16 AIRNa 

. 7i ~~ U ® IC 645 = 25 NLR 104. 

V * Shankar Sahu, (193< 

2 3 AIR Pat 310=162 I C 992=17 PLT 761 

6 ‘ p U at 37 r 0^ 35 *t Nath ’ (19lC) 3 A 1 • 

1 at 370 — 35 I 0 15 = 1 p at L j 193. 


a regular appeal against the final decree but 
a miscellaneous appeal from the order grant¬ 
ing the application for review and it cannot 
be treated as a regular appeal in view of 
the fact that the question of court-fee would 
arise. Mr. Mitter has asked us to treat the 
appeal as a regular appeal on payment of 
the deficit court-fee; but it is now too late 
to accede to that prayer. The appeal was 
presented on 19th July 1937 and was not 
pioperly constituted as a regular appeal, 
being insufficiently stamped. There is no 
justification for converting it into a regular 
appeal so long after the expiration of the 
prescribed period of limitation. Mr. Mitter 
lastly asked us to treat the memorandum of 
appeal as an application in revision as was 
done in 8 Lah 617. G Under Sec. 115, Civil' 
P. C., revision is permissible only where 
the order complained of is not appealable. 
In the present case the order sought to be 
revised amounts to a final decree and as 
such is appealable. Consequently, Sec. 115 
cannot come in. In the Lahore case, where 
the facts were quite peculiar, there w r as no 
such appealable decree or order. I would 
dismiss the appeal but in the circumstances 
the parties should bear their own costs. 

Rowland J. — I agree. 

_ d -sVb.K. Appeal dismissed. 

6. Sikandar Khan v. Baland Khan, (1927) 14 

A I R Lah 435=107 I C 596=8 Lah 617=29 

P L R 81. 
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Mohamad Noor and Dhavle JJ. 
Bibi Zohra — Petitioner. 



Bibi Habibunnissa — Opposite Party. 

Civil Revn. No. 293 of 1938, Decided on 
loth February 1939, against order of Disfc. 
Judge, Darbhanga, D/- 24th August 1938. 

(a) Mahomedan La w—Wakf—Kazi when can 
appoint mutwalli, stated. 


. -***** wuu 11 as power 

to appoint a mutwalli when a vacancy occurs and 
there is none to take office under the terms of a 

° r wl f e “ the mutwalliship devolves under the 
deed of wakf upon a minor. [p n q 2 ] 

(b) Mahomedan Law _ Wakf — Powers of 
District Judge of appointing mutwaliis in sum¬ 
mary proceeding and their limitations stated. 

P? Stri m J .“ dge as a Principal Civil Court of 
original jurisdiction and by virtue of his power as 

oh mi,'t" ay iV' Vhen tW 1S a vacan cy in the ofiice 
nower? nominate a mutwalli but he has no 

m , tws M S T ma 7 Proceeding to appoint another 

on^v ht 1 P - ^ ° £ - 0ne Wh ° is in office - This can 
lfA d °£ 6 I" a SUlt lnstitute< i either under the 
-Religious Endowments Act of 1863 or under S. 92, 
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Civil P. C. When however two persons each claim 
to be the mutwalli, the dispute between them is 
one of a civil nature and must be decided in an 
ordinary civil suit. The vindication of individual 
rights is not a matter for decision either under 
S. 92, Civil P. C., or under the provisions of the 
Religious Endowments Act. The appointment of a 
mutwalli by a District Judge in a summary pro¬ 
ceeding is not appealable, and such appointment 
should be made in cases of emergency, and by the 
very nature of it must be subject to the result of • 
any suit which may be instituted by any of the 
parties who claim adversely to one another to be 
the mutwalli, or subject to the result of any suit 
which may be instituted either under S. 92, Civil 
P. C., or under the provisions of the Religious En¬ 
dowments Act : Case law reviewed . [P 11 C 2; 

P 13 C 1, 2] 

(c) Mahomedan Law—Wakf—After death of 
mutwalli his mukhtar-am according to instruc¬ 
tions of deceased handing over estate to another 
person—Such act is unauthorized and person to 
whom estate is handed over cannot be said to 
have assumed office of mutwalliship. 

Where after the death of a mutwalli his mukh¬ 
tar-am has in accordance with the instructions of 
the deceased mutwalli handed over the estate to 
another person, this act of mukhtar-am is un¬ 
authorized as after the death of mutwalli his power 
of attorney in favour of the muktar-am comes to 
an end. The person to whom the estate is handed 
over cannot therefore be said to have assumed the 
office of mutwalliship. [P 13 C 2; P 14 C 1] 

(d) Mahomedan Law—Wakf—District Judge 
in summary proceeding cannot decide that 
under wakf deed certain person was to be mut¬ 
walli on death of last holder—Further, he can¬ 
not appoint deputy mutwalli during minority 
of rightful mutwalli. 

The District Judge, has no jurisdiction in the 
summary proceeding before him to decide that 
under the wakf deed certain person was to be the 
mutwalli on the death of the last holder. Such a 
decision can only be given in a properly constituted 
.suit. Further, his order that a deputy mutwalli 
should be appointed during the minority of a 
rightful mutwalli is wrong. A deputy mutwalli 
presupposes a mutwalli. The minority makes it 
impossible for him to depute anybody else to work 
as the mutwalli. [P 14 C 1] 

(e) Mahomedan Law—Wakf — Right of per¬ 
son under wakf deed to be appointed mutwalli 
during minority of rightful mutwalli is forfeited 
if former had repudiated wakf. 

Even if a wakf deed has provided that certain 
person should be appointed mutwalli during the 
minority of rightful mutwalli that person forfeits 
that right if he had repudiated the wakf. 

* . [P 14 C 1] 

Hassan Jan and Azizullah — 

for Petitioner . 

Sir Sultan Ahmad, Murari Prasad and 
Syed Ali Khan — for Opposite Party. 

Order. — This is an application against 
an order of the District Judge of Darbhanga 
directing that a deputy mutwalli of a wakf 
be appointed in the manner indicated in 
the order. The facts are these. One Sheikh 
Shukrullah, along with one of his wives, 
Zaibunissa, made a wakf of certain proper¬ 


ties for religious and charitable purposes. 
By the wakf deed he appointed himself to 
be the mutwalli for his life; on his death 
his wife, Zaibunissa, if she was alive, then, 
was to be the mutwalli, and after her, 
Wajihuddin, a son of his from another wife 
Habibunissa, was to be the mutwalli. In 
case Zaibunissa died during the lifetime of 
Shukrullah, Wajihuddin was to be the mut¬ 
walli if a major at the time of Shukrullah’s 
death; but if he (Wajihuddin) be a minor 
at the time, then till he attained majority, 
Mt. Bibi Zohra, daughter of Sheikh Shukr¬ 
ullah from Zaibunissa was to be the mut¬ 
walli, but on his (Wajihuddin’s) attaining 
majority he was to become the mutwalli 
and the mutwalliship of Bibi Zohra was to 
terminate. Wajihuddin was given power to 
nominate the mutwalli after him from 
among the male members of the family of 
Shukrullah, and each successive mutwalli 
thereafter was given a similar power. This 
was to continue as long as capable and 
honest male members of the family of 
Shukrullah were available. In case of ex¬ 
tinction of the male descendants of Shukr¬ 
ullah, female members of his family who 
would be found capable were to be nomi¬ 
nated mutwalli in accordance with the 
aforesaid arrangement, and the power of 
nominating successors was given to them 
also. Wajihuddin died during the lifetime 
of Shukrullah, who continued to work as 
mutwalli till his death in December 1929. 
Thereupon Zaibunissa became the mutwalli. 
Her right to the mutwalliship was disputed 
by her co-widow Habibunissa who applied 
to be the mutwalli, but the District Judge 
in a proceeding (Miscellaneous Case No. 30 
of 1930) overruled the objection of Habi¬ 
bunissa. Zaibunissa continued as mutwalli 
till her death. 

It appears that towards the end of the 
year 1935, one Razid Ali applied to the 
District Judge of Darbhanga for action 
under Act 14 of 1920 or Act 42 of 1923 
calling upon the mutwalli, Mt. Zaibunissa, 
to submit accounts. Accounts were sub¬ 
mitted on 10th February 1936, and they 
were being examined when Zaibunissa died 
on 23rd May 1938. Mt. Zohra, the daugh¬ 
ter of Shukrullah and Zaibunissa, appeared 
in that proceeding and intimated to the 
Court that her mother was dead, and stated 
that according to the deed of wakf she had 
succeeded to the mutwalliship of the wakf 
and had taken charge of it from the mukh¬ 
tar-am, who had rendered all accounts to 
her. She asked that her name should be 
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substituted in the proceeding in place of 
the deceased Mt. Zaibunissa. To this Mt. 
Habibunissa, widow of Sheikh Shukrullah, 
objected. Her case was that according to 
the deed of wakf, Abdul Hai, son of Shukr¬ 
ullah from her, was entitled to be the 
mutwalli after the death of Zaibunissa, and 
she prayed that the application of Bibi 
Zohra be rejected and Abdul Hai who was 
then a minor be recognized as mutwalli. 
Having on the death of Shukrullah been 
appointed guardian of the properties of 
Abdul Hai, Habibunnissa applied to be 
appointed guardian of the wakf properties 
also. By an order dated 18th June 1938, 
the District Judge held that on a true con¬ 
struction of the wakf deed Abdul Hai was 
the rightful mutwalli, but that as he was 
a minor aged only about 12 years some 
deputy mutwalli should be appointed to 
act in his place during his minority. He 
called upon both the parties to convene a 
meeting of the local public interested in the 
wakf and to place before him by 30th June 
the opinion of the majority as to who was 
the most proper person to be appointed 
deputy mutwalli. On 30th June Mt. Habib¬ 
unissa filed a petition stating that the meet¬ 
ing was held and by a resolution she was 
appointed the deputy mutwalli. 

In the meantime Mt. Zohra filed the 
present application for revision in this 
Court. Further proceedings in the lower 
Court were stayed by an order of this 
Court dated 29th June 1938; and by another 
order dated 29th July 1938 the revision 
application was admitted for hearing and 
it was ordered that the District Judge 
when he appointed a deputy mutwalli should 
appoint that person to be the receiver of 
the wakf also so that the interest of the 
wakf property also might be fully safe¬ 
guarded. This order was to remain in force 
(pending the hearing of the civil revision 
application. By an order dated 24th August 
1938, the District Judge accordingly ap¬ 
pointed Maulvi Halim Baza to be the 
deputy mutwalli and receiver till the dis¬ 
posal of this revision application. 

Mr. Hasan Jan who has appeared on 
behalf of the petitioner, Bibi Zohra, has 
contended that the District Judge had no 
jurisdiction in a summary proceeding to ap¬ 
point a deputy mutwalli and the less so when 
there was de facto mutwalli in the person 
of Bibi Zohra to whom the estate was made 
over by Sheikh Abdul Haq,the mukhtar-am 
of the late mutwalli Bibi Zaibunissa, under 
instructions from the latter. As regards the 


powers of a District Judge in such matters 
it is beyond question that under the Maho- 
medan law the Kazi has power to appoint 
a mutwalli when a vacancy occurs and 
there is none to take office under the terms 
of a wakf or when the mutwalliship de¬ 
volves under the deed of wakf upon a 
minor. But at present there is no officer 
with the designation of Kazi and the ques¬ 
tion is how far a District Judge of a British 
Court has the powers of a Kazi. The Dis¬ 
trict Judge as presiding in the principal 
Court ot original civil jurisdiction, (or the offi¬ 
cer presiding in any other Court empower¬ 
ed in that behalf by the Local Government) 
has been given power under Sec. 92, Civil 
P. C., in a suit instituted under the provi¬ 
sions of that Section, to remove a mutwalli 
and appoint a new one. There is similarly 
with reference to those wakfs that come 
under the Beligious Endowments Act of 
1863, the power of the Civil Court, in a 
suit instituted with the leave of the Court, 
to remove the trustee; the Act defines the 
Civil Court as meaning the principal Court 
of original civil jurisdiction and any other 
Court empowered in that behalf by the 
Provincial Government. It has been held 
in a number of cases that the provisions of 
this Act apply not only to those endow¬ 
ments which were in existence at the time 
the Act was passed and had been taken 
under control by the Board of Bevenue 
under Begn. 19 of 1810, but also to later 
institutions which come within its purview: 

4 Pat 741, 1 11 Pat 594, 2 A I B 1930 All 
577 3 and 38 C W N 1056. 4 


There is no other statutory provision 
vesting a District Judge or any other Court 
with the power of appointing or removing 
a mutwalli; but there is a number of deci¬ 
sions to the effect that the District Judge 
as a principal Civil Court of original jurisdic¬ 
tion has by virtue of his power as a Kazi, 
a general power of appointing mutwallis in 
a summary proceeding which we must now 
examine. His powers under Sec. 92, Civil 
P C., and S. 14, Beligious Endowments Act of 
1863, (as we have already indicated) can only 
be exercised in a properly framed suit, and 




Pat 544=88 I C 1035=4 Pat 741=7 P LT4. 
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the question before us has arisen not in a 
suit but on an application to be dealt with 
summarily. In 37 Cal 870, 6 Pugh J. sitting 
in the Original Side of the Calcutta High 
Court, held that although a Judge of the 
High Court exercises the functions of a Kazi 
when administering Mahomedan law, the 
procedure to be adopted is to be regulated 
by the Code of Civil Procedure and the rules 
and orders of the High Court. This was the 
view taken by the learned Judge on an 
application by a mutwalli for the sanction 
of the Court to sell certain wakf properties. 
This, if we may say so, would prima facie 
appear to be the correct position so far as 
statutory provisions are concerned, but a 
number of decision point the other way. 

In 43 Cal 467 6 the Calcutta High Court 
had to consider the general powers of a 
District Judge as a Kazi in respect of wakfs. 
The plaintiff had instituted the suit in the 
Court of a Subordinate Judge for a declara¬ 
tion that she was entitled to be the mut¬ 
walli of a certain wakf and for recovery of 
possession of the property. The Subordinate 
Judge decreed the suit. On appeal the Dis¬ 
trict Judge dismissed it, and there was a 
second appeal to the High Court. Mooker- 
jee J. after an examination of a number 
of decided cases and other texts held 
that under the Mahomedan law that Qadi 
alone was competent to exercise authority 
in respect of wakfs, who was so expressly 
authorized in his Letters Patent. The 
balance of opinion of Mahomedan jurists (he 
found) favoured the view that the Chief 
Qadi should have authority expressly con¬ 
ferred on him in order to enable him to 
deal with wakfs. It followed, in his opinion, 
that a Subordinate Judge who was not ex¬ 
pressly authorized by the Government to 
exercise functions in connexion with the 
administration of wakfs was not competent 
to deal with wakf cases. He considered it 
doubtful whether a District Judge had 
implied authority to exercise the functions 
of a Kazi under the Mahomedan law. In 
respect of wakfs for public purposes of a 
religious nature within sub-s. (1) of S. 92, 
Civil P. C., the District Judge might, in his 
view, be assumed to have been authorized 
to discharge the functions of a Kazi, but 
(the learned Judge observed) “the real 
difficulty arises in cases of private wakfs.” 

5. In re Halima Khatun, (1910) 37 Cal 870=7 

I C 33. 

6. Atimanneessa Bibi v. Abdul Sobhan, (1916) 3 

A I R Cal 894=32 I C 21=43 Cal 467=22 

CLJ 577=20 OWN 113. 


In an earlier case, 37 Cal 179, 7 the same 
learned Judge (sitting with Vincent J.) had 
upheld the approval by a Subordinate Judge 
of a mortgage of wakf property lying within 
his jurisdiction as no less effectual than a. 
sanction by a District Judge whose position 
(as he considered) offered only a more or 
less far fetched analogy to that of a Kazi. 

In 3 C W N 158 8 it was held that a 

Court of superior jurisdiction in a district 
and the High Court in a Presidency town 
is, generally speaking, vested with the- 
powers of a Kazi under the Mahomedan 
law. This was followed in 36 Cal 21.° In 
55 Cal 1284 10 it was held (to quote from 
the placitum) that : 

A mutwalli of a wakf under the Mahomedan 
law can be appointed by application when it does 
not involve the removal of an existing mutwalli. 

It was also held that a District Judge 
should exercise the powers of a Kazi in 
connexion with public religious trusts the 
administration of which is vested in the 
Kazi under the Mahomedan law, and that 
as such it is his duty to appoint a trustee 
when there is no one to administer the 
trust. It was further held that sub-cls. (a) 
and (b) of cl. (1) of S. 92, Civil P. C., are 
correlative and not disjunctive ; that is to 
say, the power to appoint a new trustee 
given by the Section is dependent on the 
removal of the old. In other words, it was 
held that when there is a vacancy and no. 
mutwalli is otherwise available, the District. 
Judge may appoint one on application, but, 
that he cannot do so in that way if the 
conditions of Sec. 92 (a Section which is 
available for the removal of a trustee de son 
tort also) are satisfied. 

In a case recently decided in this Court 
19 P L T 934, 11 James J. held that when 
an office of a mutwalli of a wakf falls 
vacant, the District Judge is entitled under 
proper circumstances to make an appoint¬ 
ment to fill the vacancy, but he has not 
general power to remove a mutwalli in mis¬ 
cellaneous proceedings, his powers in this 
respect being limited. In 4 Pat 741, 1 a case 
already referred to, it was held that a suit 

7. Nimai Chand Addya v. Golam Hossein, (1910) 
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for the removal of the trustee by the donor 
or his heirs cannot be instituted except 
under the special jurisdiction conferred by 
the Religious Endowments Act, 1863, or 
S. 92, Civil P. C. In 47 Cal 592 12 it was 
held that S. 92, Civil P. C., relates to suits 
claiming any of the reliefs specified in 
sub-s. (l) thereof and an application by a 
mutwalli for sanction to grant a lease is not 
a suit under sub-s. (1) of Sec. 92; and the 
following passage from Ameer Ali’s Maho- 
medan Law was quoted and followed : 

The application for sanction should be made tc 
the District Judge if the property is situated in 
the mofussil, or to the Judge on the Original Side 
of the High Court if it is within a Presidency 
town. It is not necessary to bring a suit for ob¬ 
taining such sanction; it will be granted upon a 
proper application being made by the mutwalli. 

The learned Judges further observed that 

any application made by the mutwalli will, of 
course, be enquired into by the District Judge 
before sanctioning a lease as Kazi. 


This case is also an authority for the pro¬ 
position that the District Judge by virtue 
of his office is vested with the general 
powers of a Kazi under the Mahomedan 
|law, and that these powers can be exercised 
in cases for which no provision has been 
made in the statutes. We may now refer 
to the powers of the District Judge under 
two recent Acts, Act 14 of 1920 which is 
of general application, and the Mussalman 
Wakf Act of 1923 (Act 42 of 1923). Under 
the former Act, the District Judge may on an 
application made to him, direct a trustee to 
furnish the petitioner through the Court 
with particulars of a trust property and 
that the accounts of the trust be audited ; 
on the failure of the trustee to furnish in¬ 
formation so required, he is to be deemed 
guilty of breach of trust so as to attract the 
provisions of S. 92, Civil P. C. But if the 
party complained against undertakes to in¬ 
stitute a suit, the proceeding has to be 
stayed. Under the second Act, which ap¬ 
plied to Mussalman wakfs only, the mut¬ 
walli is placed under an obligation to furnish 
particulars relating to the wakf to the Court 
{ inter alia ) of the District Judge; these 
particulars are to be published, and further 
particulars may be called for, and periodical 
accounts are to be submitted to the Court. 

hese two Acts thus place wakfs under 
the control and supervision of the District 
Judge within the limits indicated. 

It may be said on these authorities that 
/there is practically a consensus of opin ion 

12 ' ^!l k S rUnneS8a / Begam v. District Judge of 

7 A 1 R Cal 129 = 56 I C 
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that when there is a vacancy in the office 
of a mutwalli the District Judge in his dis¬ 
cretion may nominate a mutwalli, but that 
he has no power in a summary proceeding 
to appoint another mutwalli in place of one 
who is in office. This can only be done in 
a suit instituted either under the Religious 
Endowments Act of 1863 or under S. 92, 
Civil P. C. When however two persons 
each claim to be the mutwalli, the dispute 
between them is one of a civil nature and 
must be decided in an ordinary civil suit (see 
Mulla’s Civil Procedure Code, pp. 304-305, 
Edn. 10, and the cases cited there) : the 
vindication of individual rights is not a 
matter for decision either under S. 92, Civil 
P. C., or under the provisions of the Reli¬ 
gious Endowments Act. Now the appoint¬ 
ment of a mutwalli by a District Judge in 
a summary proceeding is not appealable,: 
and according to the trend of the authorities' 
we have already referred to, such appoint¬ 
ment should be made in cases of emergency, 
and by the very nature of it must be sub¬ 
ject to the result of any suit which may be 
instituted by any of the parties who claim 
adversely to one another to be the mut¬ 
walli, or subject to the result of any suit 
which may be instituted either under S. 92, 
Civil P. C., or under the provisions of the 
Religious Endowments Act. 

The next question is whether the ap¬ 
pointment of a deputy mutwalli was with¬ 
in the competence of the learned District 
Judge in the circumstances of the present 
case. We have already referred to Mr. 
Hasan Jan’s contention that Bibi Zohra 
was a de facto mutwalli though she may be 
no more than a trustee de son tort and that 
the learned Judge had no jurisdiction in 
this summary proceeding to interfere with 
her possession. But was Bibi Zohra in 
actual charge of the trust properties as 
mutwalli when the learned District Judge 
intervened in the matter ? Mt. Zaibunissa, 
the last mutwalli, died on 23rd May 1938,* 
as we have already said, and Zohra applied 
for substitution of her name in the proceed¬ 
ing started under Act 14 of 1920 and Act 42 
of 1923 on 28th May. The interval was one 
of five days only, too short for a definite 
supposition that Zohra Rad taken posses¬ 
sion of the wakf estate. There was no doubt 
an application by Abdul Haq, claiming to 
have been the mukhtar-am of Mt. Zaib¬ 
unissa, that in accordance with the instruc¬ 
tions of Mt. Zaibunissa deceased, he had 
made over the estate to Zohra. But Mt. 
ZaibunissaV power of attorney in favour of 
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Abdul Haq ceased to have any effect on her 
death, and what he claims to have done 
under it by way of making the estate over 
to Zohra was plainly unauthorized. Zaib- 
unissa also had no power to nominate a 
mutwalli under the wakf deed. In view of 
all these circumstances we are of opinion 
that Zohra had not really assumed the office 
of mutwalli and that there was certainly a 
vacancy in that office. 

The learned District Judge, had however 
no jurisdiction in the proceeding before him 
to decide that under the wakf deed Abdul 
Hai was to be the mutwalli on the death of 
Zaibunissa. Such a decision can only be 
given in a properly constituted suit. His 
order further that’a deputy mutwalli should 
be appointed during the minority of Abdul 
Hai was also wrong. A deputy mutwalli 
presupposes a mutwalli. Even if Abdul Hai 
be the rightful mutwalli, the Kazi had 
power to appoint a mutwalli during Abdul 
Hai’s minority and incapacity to perform 
the duties of mutwalli. The minority makes 
it impossible for him to depute anybody 
else to work as the mutwalli. We hold 
therefore that the decision of the District 
Judge that Abdul Hai is the mutwalli and 
his order that a deputy mutwalli should be 
appointed are without jurisdiction and must 
be set aside. 

The fact however remains that the estate 
is without a mutwalli. It is true that in the 
wakf deed it was provided that in case 
Wajihuddin be a minor at the death of 
Shukrullah, Zohra was to act as mutwalli 
during his minority. But Zohra, it appears, 
repudiated the wakf in Miscellaneous Case 
No. 23 of 1930 in which Habibunissa had 
applied to be appointed a mutwalli in pre¬ 
ference to Zaibunissa. She has thus for¬ 
feited any claim (such as it may have been) 
to be appointed mutwalli even during the 
minority of Abdul Hai. We accordingly, 
while setting aside the order of the learned 
District Judge, direct that Habibunissa be 
appointed mutwalli. This appointment will 
hold good during the minority of Abdul 
Hai and will be subject to the result of any 
suit which may be instituted for the regular 
determination of the question who is en¬ 
titled to be mutwalli. In case no such suit 
be instituted, Habibunissa will cease to be 
mutwalli when Abdul Hai attains majority 
and will then make over the trust property 
to him. We make no order about costs. 

D.S./r.K. Order accordingly . 
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Mosaheb Dome —Appellant. 

v. 

Emperor. 

Criminal Appeal No. 29 of 1939, Decided' 
on 16th May 1939, from decision of Addl. 
Sess. Judge, Gaya, D/-21st January 1939. 

(a) Criminal P. C. (1898), S. 310—Fact that 
accused is registered member of criminal tribe 
should not be disclosed to jury until after their 
verdict. 

The fact that an accused is a registered member 
of a criminal tribe under the Criminal Tribes Act 
is like a previous conviction, a matter from which 
bad character can be inferred and which may 
affect the sentence. It should be treated in the 
same way as the fact of a previous conviction by 
not being disclosed to the jury until after the 
verdict lest their minds should be prejudiced. 

[P 15 C 1] 

(b) Penal Code (1860), S. 457 — Prosecution, 
must prove criminal intention — Entry of one 
person into house of another cannot be pre¬ 
sumed to be criminal. 

When criminal intention is an ingredient of an 
offence, it is on the prosecution to prove that in¬ 
tention just as much as any other ingredient. The 
entry of one person into the house of another will 
not be presumed criminal at all unless there are 
circumstances from which an inference of crimina¬ 
lity can be drawn. [P 15 C 2] 

(c) Criminal P. C. (1898), S. 287—Admission 
by accused in committing Magistrate’s Court 
that he committed theft is evidence. 

An admission by the accused in the commit¬ 
ting Magistrate’s Court, that he entered another’s 
house on one night with intent to commit theft is 
evidence under S. 287. [P 15 C 2] 

(d) Criminal Tribes Act (1924), S. 23 — 
Charge under S. 457 or S. 451, Penal Code — 
Previous conviction under S. 380 — S. 23 does 
not apply. 

Where charge against the accused is under S.457, 
Penal Code, which is an offence mentioned in the 
Schedule; but his previous conviction had been 
under S. 380, Penal Code, which is an offence not 
mentioned in the Schedule, the fact that the ac¬ 
cused was a registered member of a criminal tribe 
is wholly irrelevant. Sec. 451, Penal Code, is also 
not mentioned in the Schedule. It is not necessary 
to impose a more severe sentence than would be 
appropriate in the case to any person convicted 
under Sec. 451 after a previous conviction under 
Section 380. [P 16 C 1] 

S. C. Chakraverti — for Appellant. 

Judgment. — The appellant Mosaheb 
Dome alias Sahebwa Dome has been con¬ 
victed by the Additional Sessions Judge of 
Gaya on a verdict of guilty by a majority, 
of four to one on a charge of lurking house 
trespass with intent to commit theft in the 
house of Abdul Hai at Daudnagar. He was 
also charged under S. 75, Penal Code, with 
being liable to enhanced punishment by 
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reason of a previous conviction and to this 
charge he pleaded guilty. There is evidence 
that he is a registered member of a criminal 
tribe under the Criminal Tribes Act, 6 of 
1924. He has been sentenced to rigorous 
imprisonment for six years and directed 
under S. 565, Criminal P. C., to notify his 
residence or change of residence for a period 
of three years after the termination of his 
sentence. His appeal which is sent from 
jail states that he is innocent and has been 
wrongly convicted at the instance of con¬ 
stable Ram Swarup Singh; but in a case 
tried by jury appeal lies only on points of 
law. 

The procedure followed at the trial and 
in charging the jury is open to the following 
comments. Under S. 54, Evidence Act, the 
fact of bad character of the accused is irre¬ 
levant in criminal proceedings and facts 
indicating bad character are not to be dis¬ 
closed to the jury while the substantive 
oftence is still open for their decision. In 
S. 310, Criminal P. C., provision is made 
for cases in which an accused is charged 
with liability to enhanced punishment by 
reason of a previous conviction. The further 
charge is not to be read out in Court, nor 
is the accused to bo asked to plead to it, 
nor is it to be referred to by the prosecution 
until after the verdict. The fact that an 
accused is a registered member of a criminal 
tribe under the Act is like a previous con¬ 
viction, a matter from which bad character 
can be inferred and which may affect the 
sentence. It should be treated in the same 
way as the fact of a previous conviction by 
not being disclosed to the jury until after 
the verdict lest their minds should be pre¬ 
judiced. The record does no j show that the 
accused has had the full protection which 
the law is intended to provide. In the first 
information Ex. 1 the accused is referred to 
as “ a member of the C. T. Act” and this 
portion of the information should have been 
excluded when reading it out to the jury. 
There is no indication that such a precau¬ 
tion was taken. As the trial proceeded the 

prosecution were allowed to examine Hari- 

har Nath Singh, a clerk of the police office, 
to prove that Mosaheb Dome of Daudnagar 
was entered in the criminal tribes register. 
This evidence certainly ought not to have 
been admitted until after the verdict had 
been taken or the accused convicted. In the 
charge to the jury the learned Judge stated : 

For establishing the charge under S. 457,1. P. C., 
it is necessary for the prosecution to prove that the 
accused entered the house of Abdul Hai in the 


night and that his intention in doing so was to 
commit theft. 

The charge was of lurking house trespass 
by night and the definition in Sec. 443, 
I. P. C., indicates that one ingredient in this 
ottence is ‘ having taken precautions to 
conceal such house trespass.” The jury were 
never asked to find and have not found 
whether this ingredient was present. As 
regards his intention of committing theft, 
the learned Judge told the jury : 

In the absence of anything to show that the 
accused had the intention to commit some offence 
other than theft, the presumption will be that his 
intention was to commit theft. 

This is not a correct statement of the 
law. When criminal intention is an ingre¬ 
dient of an offence, it is on the prosecution 
to prove that intention just as much as any 
other ingredient. The entry of one person 
into the house of another will not be pre¬ 
sumed criminal at all unless there are cir¬ 
cumstances from which an inference of 
criminality can be drawn. It might be : 
necessary in this state of things to direct a 
re-trial but for the fact that in the Commit¬ 
ting Magistrate’s Court, the accused had 
admitted that he entered Abdul Hai’s house 
on the night of 8th September 1938, with 
intent to commit theft. That admission is 
evidence under S. 287, Criminal P. C., and 
in face of that admission, I do not think 
that the result of the trial was affected by 
the misdirection to which I have referred j 
but there is no admission that the accused 
had taken any precautions to concoal his 
presence nor was this point put to him by 
the committing Magistrate. Nor do I find 
any evidence of any precautions taken by 
the accused to conceal his presence. That 
being so, the conviction under Sec. 457, 

U P. C., cannot be supported and the ver¬ 
dict must be treated as one of guilty of 
house trespass—S. 451. As the intention 
was theft, the prisoner is liable under the 
latter part of the Section to imprisonment 
up to seven years. His conviction on the 
charge of liability to enhanced punishment 
by reason of his previous conviction and 

Section 75, I. P. C., does not call for any 
comment. 

Section 23, Criminal Tribes Act, regu¬ 
lates the punishment to be imposed on a 
member of any criminal tribe who having 
been convicted of any offence mentioned in 
bch. 1 to the Act is again convicted of an 
offence mentioned in that Schedule. In the 
circumstances stated, the accused is to be 
punished on a second conviction with impri¬ 
sonment for a term of not less than seven 
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years. Therefore if S. 23 was applicable, 
the sentence of six years would have been 
in the absence of special reasons to the 
contrary inadequate. The Sub-divisional 
Magistrate thought this Section to be appli¬ 
cable and in that view felt bound to commit 
the accused to the Court of Session. The 
learned Judge has not considered the ques¬ 
tion whether Sec. 23 applies. The charge 
against the appellant was under Sec. 457, 
I. P. C., which is an offence mentioned in 
the Schedule; but his previous conviction 
had been under S. 380, I. P. C., which is 
an offence not mentioned in the Schedule. 
Therefore the fact that the accused was a 
registered member of a criminal tribe was 
wholly irrelevant, and need not have been 
brought on the record at all. I may point 
out that the offence of which the accused 
is now being convicted, namely Sec. 451, 
I. P. C., is also not mentioned in the Sche¬ 
dule. It is not necessary to impose a more 
severe sentence than would be appropriate 
in the case to any person convicted under 
Sec. 451 after a previous conviction under 
S. 380. In the result, the decision of the 
Court is modified and the accused convicted 
under S. 451, I. P. C., read with Sec. 75. 
There is no evidence of his committing any 
theft and the sentence of six years appears 
to me unduly severe. I sentence him to two 
years’ rigorous imprisonment and order him 
under S. 565, Criminal P. C., to notify his 
residence or change of residence for a period 
of three years after the termination of his 
sentence. 

D.S./r.K. Decision modified. 
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Harries C. J. and Fazl Ali J. 

Markhu Mahto and others — 

Defendants — Appellants. 

v. 

Saharai Mahto and others , Plaintiffs 
and others Defendants —Respondents. 

Appeal No. 744 of 1937, Decided on 1st 
September 1939, from appellate decree of 
Deputy Commissioner Sub-Judge, Man- 

bhum, D/- 31st May 1937. 

(a) Evidence Act (1872), S. 32 (3) — State¬ 
ment “against pecuniary or proprietary interest” 
—Statement itself and not transaction in which 
it is made is to be looked at. 

In order to determine whether a certain state¬ 
ment is against the pecuniary or proprietary in¬ 
terest of the person making it the statement itself 
and not the nature of the transaction in the course 
of which the statement is made, is to be looked at. 
r [P 17 C 1] 


A. I. R. 

(b) Evidence Act (1872), S. 13 — Statement 
by A of assertion of her right, in 1892 — Entry 
in Record of Rights in 1922 showing the right 
belonging to B — Former statement cannot be 
used to rebut entry in Record of Rights. 

Where in a deed of gift executed in 1892 there 
was a statement asserting A’s right to a certain 
property and in the Record of Rights published in 
1922 such property was entered in the name of B : 

Held that though under S. 13 a mere assertion 
of right may be some evidence of its existence, the 
former statement could not be used to rebut the 
entry in the Record of Rights which must be pre¬ 
sumed to be correct at the date it was made because 
it may well be that both the statement and the 
entry correctly represented the state of things 
which prevailed at the time they were made. 

[P 17 C 1] 

S. C. Mazumdar — for Appellants. 

A. K. Roy and R. S. Chafcterji — 

for Respondents. 

Fazl Ali J. — The dispute between the 
parties has in this appeal been narrowed 
down to one point only, namely whether 
the lands set out in Sch. 1 of the plaint 
which consist of plots Nos. 750, 751 and 
753 to 756 are lands which belonged to one 
Bhim through whom they are claimed by 
the plaintiffs or they are lands belonging to 
defendants 21, 17 and 18. It is common 
ground that the plaintiffs are the rever¬ 
sionary heirs of Bhim and if these lands 
belonged to Bhim, they are entitled to a 
decree in regard to these lands along with 
the other lands in suit. It is also common 
ground that these lands have been recorded 
as the raiyati lands of defendants 21, 17 
and 18 in the Record of Rights which was 
finally published in the year 1922. Both 
the Courts below have held in spite of the 
entry in the Record of Rights that the lands 
in question belonged to Bhim and they have 
based their decision wholly upon a deed of 
gift executed on 29th October 1892, by 
Bhim’s widow, Mt. Jamuna, in favour of 
her daughter Dulali. In this deed Mt. 
Jamuna gave a list of the properties which 
she was giving away to her daughter and 
the two Courts below have held that the 
fact that the lands in question were included 
in this list shows that they belonged to 
Bhim. The questions which we are asked 
to decide are—first, whether the deed in 
question is admissible in evidence ; and, 
secondly, whether it can be used to rebut 
the entry in the Record of Rights. 

On the first point it was contended by 
the learned advocate for the respondents 
that the facts that the lands were given 
away by Mt. Jamuna by the deed of gift 
amounted to a statement by her that they 
were her property, and this statement is 
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admissible under S. 32, cl. (3), Evidence 
Act. This clause however makes only such 
statements admissible in evidence as are 
against the pecuniary or proprietary interest 
of the person making it. It is contended 
that inasmuch as Mt. Jamuna was giving 
away these lands to her daughter, the 
requirements of this Section are fulfilled, 
and it should be held that the statement in 
question is against Jamuna’s pecuniary 
interest. The argument appears to be a 
novel one and cannot be accepted. In order 
to determine whether a certain statement 
is against the pecuniary or proprietary in¬ 
terest of the person making it, we must 
look to the statement itself and not to the 
nature of the transaction in the course of 
which the statement is made. On the res¬ 
pondent’s own showing the statement made 
by Jamuna amounts to an assertion that it 
is her property. Such an assertion can by 
no stretch of reasoning be held to be a state¬ 
ment against the pecuniary or proprietary 
interest of Jamuna. It is therefore clear 
that this statement is not admissible under 
S. 32, cl. (3), Evidence Act. 

It is next contended that the statement 
in question is admissible under S. 13 of the 
Act. This Section provides that where the 
question is as to the existence of any right, 
any transaction by which the right in ques¬ 
tion was created, claimed, modified, recog¬ 
nized, asserted or denied is a relevant fact; 
and it may be conceded that under the 
Section mere assertion of a right may be 
some evidence of its existence. The question 
however still remains whether the assertion 
made in 1892 can be used as evidence to 
rebut the entry in the Record of Rights 
which must be presumed to be correct at 
the date it was made. In my opinion the 
answer to this question must be in the 
negative. As the law stands, the entry in 
the Record of Rights gives rise to the pre¬ 
sumption that in the year 1922 when it 
was finally published, defendants were the 
raiyats of the disputed plots. On the other 
hand, the utmost that the Courts below 
were entitled to infer from the assertion 
made in 1892 was that at that time the 
land was probably the land of Jamuna, 
widow of Bhim. It seems to me to be clear 
that the statement in the deed of gift can¬ 
not be used to rebut the entry in the Record 
of Rights, because it may well be that both 
the statement and the entry correctly re¬ 
presented the state of things which pre¬ 
vailed at the time they were respectively 

made. The learned Courts below have en- 
1940 P/3 & 4 


tirely overlooked this aspect of the case and 
so their decision does not bind us in this 
appeal. It was also contended on behalf of 
the respondents that inasmuch as the learned 
Munsif has believed the oral evidence ad¬ 
duced by the plaintiffs with regard to their 
possession of the disputed lands till 1339 F., 
the decree passed in their favour cannot be 
interfered with. It appears however that 
the learned Munsif did not base his decision 
on the finding on which the respondents 
rely and the lower Appellate Court did not 
even refer to the oral evidence relating to 
the plaintiffs’ possession of the disputed 
land till 1339 F. In my opinion therefore 
this appeal should be allowed in part and 
the decrees of the Courts below should be 
set aside in so far as they relate to plots 
Nos. 750, 751 and 753 to 756 set out in 
sch. 1 of the plaint. The parties will be 
entitled to proportionate costs throughout. 

Harries C. J. —I agree. 

D.B./r.k. Appeal partly allowed. 
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Harries C. J. and Fazl Ali J. 

Mt. Razia Begum — Judgment-debtor — 

Appellant. 


Krishnadeonarayan Mahtha and others 
— Decree-holders — Respondents. 


Appeal No. 314 of 193S, Decided on 10th 
August 1939, from original order of Sub- 
Judge, Muzaffarpur, D/- 15th August 1938. 


Bihar Money-lenders Act (1938), Ss. 13 and 
14 as amended by Act 7 of 1939—Mortgage 
decrees. 


Sections 13 and 14 apply to mortgage decrees 
and sales thereunder. [P 18 C 1] 

M. Yunus and T. N. Sahay — 

for Appellant. 

S. N. Bose and A. K. Mitra — 

for Respondents. 

Harries C. J. —This is a judgment-deb- 

tor’s appeal from an order of the learned 
Subordinate Judge of Muzaffarpur allowing 
in part only an application of the judgment- 
debtor under S, 47, Civil P. C., and Ss. 15, 
16 and 17, Bihar Money-lenders Act of 
1938. In the year 1921, the judgment-deb- 
tor executed a mortgage bond in favour of 
the decree-holders for Rs. 62,000 and in 
1928, a decree was passed in favour of the 
decree-holders upon this bond. There ap¬ 
pears to be a sum of Rs. 17,000 or so still 
due from the judgment-debtor to the decree- 
holders. A large number of properties com- 
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prised in the bond have already been sold, 
and theie is now left a house and compound 
which is said to be of a value far exceeding 
Ks. 17,000. The decree-holders wished to 
put the whole of this property, namely, the 
house and compound to sale, but the judg¬ 
ment-debtor objected. ° 


Bihar Money-lenders Act, 1939, and will 

act accordingly. The appellant must have 

his costs in this Court and in the Court 
below. 

Fazl Ali J. — I agree. 

d.s./r.k. Case remanded . 


In the application which gives rise to 
this litigation, the judgment-debtor claimed 
that a fresh sale proclamation should be 
issued by reason of the fact that the ac¬ 
count given in the sale proclamation was 
incorrect. The parties appear to have agreed 
that the account given in the sale proclama¬ 
tion was incorrect, and the learned Sub¬ 
ordinate Judge accordingly held that a fresh 
sale proclamation would be necessary. No 
point arises upon this aspect of the case. 
The applicant also prayed that only such 
portion of the compound attached to the 
house which had been previously valued at 
Bs. 29,701-14-0 by the Court should he 
ordered to be sold as it was sufficient to 
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Agarwala J. 

DhanuJchdhari Singh and another _ 

Petitioners. 



Jethan Singh and others — 


Opposite Party. 

Civil Revn. No. 718 of 1938, Decided on 
21st August 1938, against order of Munsif, 
First*Court, Gaya, D/- 6th December 1938. 

Transfer of Property Act (1882), S. 83 — 
S. 83 does not contemplate conditional deposit 
—If such deposit be considered valid it cannot 
be treated as if condition did not exist_Mort¬ 

gagee must fulfil condition. 


satisfy the decretal dues. This prayer was 
made in consequence of Secs. 16 and 17, 
Bihar Money-lenders Act, 1938. 

The learned Subordinate Judge came to 
the conclusion that these Sections of the 
Bihar Money-lenders Act had no application 
to mortgage decrees. In his view to hold 


Section 83 does not contemplate a conditional 
deposit of the amount but if the deposit be con¬ 
sidered as valid it cannot be treated as if the con¬ 
dition attached did not exist. Hence, a mortgagee 
is entitled to accept the money deposited by the 
mortgagor only subject to the condition imposed 
by the latter. [p 19 q 

L. N. Sinha — for Petitioner . 


that these Sections applied to mortgage- R* Prasad and B. K. Sinha — 
decrees would be to interfere with the inte- for Opposite Party . 

grity of the mortgage. The Amending Act, Order. — The petitioner is a mortgagor 
namely Bihar Money-lenders Act, 1939 and the opposite party is the mortgagee. 
(Act 7 of 1939) has been passed, and Ss. 16 The mortgage was a usufructuary one. The 
and 17 of the old Act are now incorporated mortgaged property consisted of some 
in Ss. 13 and 14, Amending Act. There can bakasht lands and some raiyati lands. The 
be no doubt that by the terms of the Amend- mortgagor deposited the amount due on the 
ing Act that Act applies to this case. mortgage under S. 83, T. P. Act. Notice 

It has been argued by Mr. Yunus on be- was served on the mortgagees who were 
half of the judgment-debtor-appellant that four in number. On the date fixed for their 
the plain words of Secs. 13 and 14 make it appearance, 13th June, only three of them 
clear that they apply to mortgage decrees. appeared. As the Court could not make over 
Mr. Bose on behalf of the respondents does the amount deposited unless all the mort- 
not contend otherwise, and in my view it is gagees appeared, the Court rightly took steps 
clear that these Sections do apply to mort- to satisfy itself that the notices had been 
gage decrees and sales thereunder. That served on all the mortgagees. The 24th June 
being so, the learned Subordinate Judge was fixed for proof of service. On that day 
was wrong in holding that the judgment- service of notices was proved. The Court 
debtor had no right to ask the Court to then passed the following order: “The case 
sell only a portion of the property to satisfy is disposed of.” It is quite clear from the 
the decretal dues. The result therefore is circumstances that what the Court meant 
that this appeal must be allowed and the was that as the mortgagees had not accepted 
order of the learned Subordinate Judge in the deposit, the case was disposed of. Sub- 
so far as it relates to the sale of the pro- sequently the mortgagees applied to with- 
perty must be set aside and the case re- draw the deposit. The mortgagor objected 
manded to the Court below to be disposed that they were not entitled to withdraw it 
of according to law. The Court below will unless they were prepared to give him khas 
take into consideration Secs. 13 and 14, possession of the bakasht lands which were 
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the subject-matter of the mortgage. To this 
the mortgagees replied that they never had 
khas possession of the bakasht lands. The 
Court called upon them to execute a recon¬ 
veyance of the mortgaged property in favour 
of the mortgagor and this was done. The 
mortgagor objected to the deposit being 
made over to the mortgagees unless he 
should be given khas possession. His objec¬ 
tion was overruled and against the order 
overruling the objection he has applied to 
this Court. 

It is quite clear that up to 24th June 
there had been no acceptance of the money 
by the mortgagee and it remained the pro¬ 
perty of the mortgagor. The Court had 
disposed of the mortgagees’ application to 
withdraw the money on account of the ab¬ 
sence of one of them. The money that was 
then in Court being the property of the 
mortgagor should have been made over to 
him by the Court unless the mortgagor 
agreed that it should be considered as a 
fresh tender of the mortgage amount to the 
mortgagees. From the petitions filed by 
the parties it would appear that the mort¬ 
gagor did consent to the amount that be¬ 
longed to him and which was in Court 
being considered as a fresh tender of the 
mortgage dues. But it was subject to a con¬ 
dition, namely, that he should bo given 
khas possession of the bakasht lands. S. 83 
does not contemplate a conditional deposit 
of the amount but even if the deposit be 
considered as valid, it cannot be treated as 
if the condition attached to it did not exist. 
The mortgagee was entitled to accept the 
money only subject to the condition but 
was not entitled to ignore the condition. 
In my opinion, the Court below was wrong 
in deciding that the mortgagees are entitled 
to withdraw this money, for, it had already 
disposed of the matter on 24th June. The 
application is therefore allowed but there 
will be no order for costs. 

d.b./r.k. Application allowed . 
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Rowland and Chatterji JJ. 

Surya Mohan Thakur — Defendant — 

Appellant. 


v. 

Mt. Bibi Tasiran Nisan , Plaintiff and 
others , Defendants —Respondents. 

Appeal No. 701 of 1937, Decided on 1st 
September 1939, from appellate decree of 
Addl. Sub-Judge, Bhagalpur, D/- 17th July 
1937. 


(a) Bihar Tenancy Act (8 of 1934), S. 148-A 
—In suits framed under S. 148-A there can be 
only one rent decree — Where there are two, 
both are regarded as consolidated decree for 
entire rent. 

There can be only one rent decree for the entire 
rent of the holding and the effect of two decrees 
obtained in two suits by different cosharer land¬ 
lords, and framed according to the provisions of 
S. 148-A, Bihar Tenancy Act, is that one is sup¬ 
plementary to the other and both are regarded as a 
consolidated decree for the entire rent, payable to 
the different cosharer landlords in proportion to 
their shares. It cannot be said that the first is a 
rent decree and the second decree has the effect of 
only a money decree : A I R 1934 Pat 350, Dist¬ 
ing. [P 20 Cl, 2] 

(b) Bihar Tenancy Act (8 of 1934), S. 65 — 
Two rent decrees — Property purchased in 
execution of one decree is free from charge 
created by other decree. 

Where there are two rent decrees, if one decree 
is executed first and the holding is sold in execu¬ 
tion, it will not pass subject to the charge created 
by the other decree. On general principle where 
there are two decrees of equal priority and in exe¬ 
cution of one of them the judgment-debtor’s pro¬ 
perty is sold the same property cannot be sold 
again in execution of the other decree : 16 G W N 
701 , Foil. [P 20 C 2 ; P 21 C 1] 

J. M. Ghosh — for Appellant . 

S. C. Majumdar and Ramanugrah Narain 
Sinha — for Respondents . 

Chatterji J. —The subject of the dispute 
which has given rise to this appeal is an 
occupancy holding of 8'89 acres of which 
the landlords are, as to twelve annas share, 
defendants 1 and 2 and, as to the remain¬ 
ing four annas, defendant 4. On 19th Sep¬ 
tember 1932 defendants 1 and 2 filed a 
rent suit (No. 1107 of 1932) making defend¬ 
ant 4 a party defendant. On the same date 
defendant 4 filed another suit (No. 1120 of 
1932) making defendants 1 and 2 parties 
defendants. Both the suits purported to be 
under the provisions of Sec. 148-A, Bihar 
Tenancy Act. Both the suits were decreed 
ex parte, Suit No. 1107 on 10th January 
1933 and Suit No. 1120 on the following 
day. On 9th February 1934 defendants 1 
and 2 applied for execution of their decree. 
Defendant 4 also applied for execution of 
his decree on 26th February 1934. On 21st 
June 1934 the holding was sold in execu¬ 
tion of the decree of defendant 4 and pur¬ 
chased by him. On 4th July 1934 defendants 
1 and 2 also purchased the holding in exe¬ 
cution of their decree. On 15th March 1935 
defendant 4 settled the holding with the 
plaintiff. On 11th January 1936 defend¬ 
ants 1 and 2 settled the same holding with 
defendant 3. The plaintiff thereupon brought 
the present suit on 25th March 1936 pray- 
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ing for a declaration of his title to and 
recovery of possession of the disputed hold¬ 
ing. The Munsif dismissed the suit on the 
finding that the decree of defendants 1 and 
2 had the effect of a rent decree, while the 
decree of defendant 4 had the effect of a 
money decree and therefore what passed 
at the auction sale to defendant 4 was not 
the holding itself but the right, title and 
interest of the judgment-debtor. On appeal 
the learned Subordinate Judge has reversed 
the decision of the Munsif, holding that 
both the decrees had the effect of rent 
decree and the first sale which was held on 
21st June 1934 would prevail. Defendant 2 
has preferred this second appeal. 

The first point argued by Mr. Ghose on 
behalf of the appellant is that the Subordi¬ 
nate Judge was wrong in holding that both 
the decrees had the effect of rent decree. 
His contention is that the first decree which 
was obtained by defendants 1 and 2 on 10th 
January 1933 was a rent decree, whereas 
the decree which was obtained on the fol¬ 
lowing day by defendant 4 had the effect 
of a money decree. In determining the cor¬ 
rect position we must proceed on the foot¬ 
ing that both the decrees are valid and 
binding decrees so far as the parties thereto 
are concerned. Neither party can be heard 
to say that either of the decrees was wrong 
or improperly obtained. In the second suit, 
after the decree in the first suit had been 
obtained, it could have been objected that 
the suit was not maintainable because a 
rent decree under the provisions of S. 148-A, 
Bihar Tenancy Act for the entire rent of 
the holding had already been passed. If 
this objection had been taken, the position 
might have been that the second suit would 
have been held to be not maintainable at 
all. But it cannot be said that the decree 
had the effect of a mere money decree, 
because if the contention of Mr. Ghosh 
were to be accepted, the second decree was 
altogether wrong and was improperly obtain¬ 
ed because the suit was not at all main¬ 
tainable. However, it is not open to the 
appellant to take that position now. As 
both the suits were framed according to the 
provisions of S. 148-A, Bihar Tenancy Act 
both the decrees would be regarded as 
having the effect of rent decrees. No doubt 
an anomalous position arises because there 
can be only one rent decree for the entire 
rent of the holding. The real effect of the two 
decrees taken together was that one was 
supplementary to the other and that both 
must be regarded as a consolidated decree 


for the entire rent payable to the different 
cosharer landlords in proportion to their 
shares. If however it was permissible for 
defendants 1 and 2 to contend that the 
later decree of defendant 4 had the effect 
of a mere money decree, they could not 
consistently maintain that their own decree 
w T as a rent decree. The two suits were in¬ 
stituted and carried on simultaneously. In 
each suit it was open to the landlord de¬ 
fendant to contend that the suit as framed 
was not maintainable for the entire rent of 
the holding. If such objection had been 
raised, the Court in each suit might have 
passed a decree which would not be a decree 
under S. 148-A, Bihar Tenancy Act. 

Ghosh relies on the decision of 
Khwaja Mohammad Noor J., in AIR 1934 
Pat 350 1 in support of his contention that 
the first decree would be a rent decree, 
whereas the second would have the effect 
of a money decree. The decision however 
does not really support the contention. His 
Lordship laid down that a decree passed in 
a suit framed under S. 148-A, Bihar Tenancy 
Act must be deemed to be a decree for the 
entire rent of the holding, and once such a 
decree has been obtained a similar suit by 
another cosharer for the same period is not 
maintainable. At the same time he held 
that if in the latter suit a decree is allowed 
to be passed the decree would operate as 
res judicata. He stated : 

It must be taken that the objection as to the 
maintainability of the suits was taken by the ap¬ 
pellants and decided against them. The decrees are 
good decrees. 

The effect of his decision therefore is that 
both the decrees, as between the parties 
thereto, must be regarded in the eye of law 
as decrees under S. 148-A or, in other words, 
rent decrees. The next contention raised by 
Mr. Ghosh is that even assuming that both 
the decrees were rent decrees, still the auc¬ 
tion-purchase of defendant 4 must be held 
to be subject to the charge created by the 
decree of defendants 1 and 2. He relies on 
S. 65, Bihar Tenancy Act which provides 
that the rent of the holding shall be a first 
charge. That does not mean that where 
there are two rent decrees, if one decree is 
executed first and the holding is sold in 
execution, it will pass subject to the charge 
created by the other decree. On general! 
principle where there are two decrees of; 
equal priority and in execution of one of 
them the judgment-debtor’s property is sold, 

1 . R. O. Deb v. Dachmi Prasad Singh, (1934) 21 
AIR Pat 350=150 I C 970. 





Inderjit Pratab v. Suraj Narain (Dhavle J.) Patna 21 


the same property cannot be sold again in 
execution of the other decree. In 16 C W N 
701 2 the identical question was raised. The 
facts of that case were almost similar to 
those of the present. Two rent suits were 
brought on the same day by different sets 
of cosharers under the provisions of S. 148-A, 
Bengal Tenancy Act. Decrees however were 
obtained on different dates. The second 
decree was executed first and the holding 
was purchased. It was held that the other 
decree-holder was not entitled to bring it 
to sale again. Their Lordships observed as 
follows: 

The only principle which it seems possible to 
apply in a case like the present where two persons 
have decrees equal in priority is that the first who 
takes out execution is the first who is entitled to 
satisfy his decree by sale of the property and that 
the other person who delays to take out his execu¬ 
tion loses his right to proceed against the property 
itself. 

In my opinion this decision represents 
the correct view of the law. The result is 
that the appeal fails and must be dismissed 
with costs. 

Rowland J. —I agree. 

N.K./r.k. Appeal dismissed. 

2. Nilambar Sahu v. Suttvo Priya Ghosal, (1912) 
16CWN 701 = 14 I C 568. 
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Dhavle J. 


Raja Inderjit Pratab Bahadur Sahi — 

Appellant. 



Suraj Narain Chaudhury and another 

— Respondents. 

Appeal No. 270 of 1937, Decided on 26th 
July 1939, from appellate decree of Addl. 
Sub-Judge, Darbhanga, D/- 8th December 

1936. 

(a) Bengal Tenancy Act (8 of 1885), Section 
170 (1) — Execution of rent decree — Third 
party claiming title to tenure cannot apply 
under O. 21, R. 58, Civil P. C.—But he can sue 
for declaration of title to holding. 

It is true that in execution of rent decree a third 
party claiming title to the tenure is not competent 
to apply under O. 21, R. 58, Civil P. C. But 
8 . 170 (1) does not bar a substantive suit by him 
for declaration of title to the holdings and that the 
landlord had no right to have them 6old in execu¬ 
tion of the decree : AIR 1933 Pat 32 and AIR 
1930 P G 193, Rel. on. [P 22 C 1] 

(b) Benami—Decree against benamidar binds 
real owner. 

A decree obtained against the benamidar will 
bind the beneficial owner: AIR 1918 PC 140, Rel. 
cm . [P22C2] 


(c) Bengal Tenancy Act (8 of 1885), S. 170 

— Deposit of decretal amount by third party — 
Landlord's objection challenging depositor’s 
right to make deposit overruled by executing 
Court—Withdrawal of deposit by landlord does 
not amount to recognition of depositor as 
tenant. 

Where a third party has deposited the decretal 
amount and the landlord has challenged the depo¬ 
sitor’s right to make deposit but that objection 
has been overruled by the executing Court on the 
footing that the depositor had an interest voidable 
on the sale as he was the real purchaser of the 
land sought to be sold, the decision of the execut¬ 
ing Court is a summary order and is not appeal- 
able. If in such circumstances the landlord chooses 
to withdraw the deposit the withdrawal dees not 
amount to recognition of the depositor as tenant : 
AIR 1917 Pat 518 and AIR 1924 Pat 669, Dis¬ 
ting.; AIR 1932 Pat 192, Rel. on. [P 23 C 1; P 24 C 1] 

(d) Bengal Tenancy Act (8 of 1885), S. 170 

— Execution of rent decree against benamidar 

— Sale certificate standing in name of benami ¬ 
dar — Merely because beneficial owner is 
allowed to deposit decretal amount and land¬ 
lord withdraws it does not disentitle landlord 
to proceed against benamidar. 

The benami character of the interest of a tenant 
in whose name ths sale certificate stands cannot, 
merely because the executing Court allowed the 
beneficial owner to deposit the decretal amounts 
and the landlord proceeded to withdraw them, dis¬ 
entitle the landlord to proceed against the certified 
auction-purchaser or entitle the beneficial owner 
to claim that he should have been sued instead of 
his benamidar and that the decrees obtained 
against the latter do not bind him. [P 24 C 1] 

S. M. Mullick and Harnarayan Prasad— 

for Appellant. 

S. K. Mitter — for Respondents. 

Judgment. — This is an appeal by the 
defendant, the proprietor of the touzi in 
which lie three occupancy holdings, the 
subject-matter of the suit. Plaintiff’s case 
was that these holdings had been purchased 
by his father in 1913 and that on the land¬ 
lord putting them up to sale in execution of 
rent decrees, the plaintiff purchased them 
in 1914 benami in the name of his servant, 
the original defendant second party, who, 
on his death after the institution of the 
present suit, was replaced by his son. In 
1925 the landlord (defendant 1) obtained 
decrees for the rent of the three holdings 
against defendant second party, and in the 
execution proceedings the plaintiff obtained 
permission to deposit the decretal amounts 
(under Sec. 170, Bengal Tenancy Act). He 
deposited the moneys accordingly, and the 
defendant landlord withdrew them. There 
were similar decrees and deposits and with¬ 
drawals in 1929. In 1931 the defendant 
landlord again sued defendant second party 
for arrears of rent, obtained decrees, and 
took out execution. Plaintiff filed objections 
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under O. 21, R. 58 but these were dis¬ 
missed in 1934, and plaintiff thereupon 
brought the suit (out of which this appeal 
aiises) for declarations that he is the raiyat 
of the three holdings and that these holdings 
are not liable to he sold in execution of the 
decrees obtained by the defendant landlord 
against defendant second party. The suit was 
contested by the defendant landlord on the 
grounds that it was not maintainable, that 
it was barred by Sec. 47, Civil P. C., and 
that the defendant had not recognized the 
plaintiff. The lower Courts have decreed 
the suit on the ground that the withdrawal 
of the moneys deposited by the plaintiff in 
1926 amounted to the landlord’s recognition 
of the plaintiff as the raiyat of the holdings 
and that it was therefore not open to the 
defendant landlord to sue defendant second 
party so as to hind the plaintiff. 

It has been contended on behalf of the 
landlord appellant that the decrees obtained 
by him being rent decrees, it was not com¬ 
petent to the plaintiff respondent to apply 
under O. 21, P. 58 at all. This contention 
must plainly he accepted: see 11 Pat 790 1 
for, there is no dispute that the appellant is 
the landlord of the holdings and that the 
rent for the years in suit had not been paid 
to him. It is also clear that as O. 21, P. 58 
did not apply, it was not open to the plain¬ 
tiff to sue under O. 21, P. 63 as he has 
done. But assuming for a moment that the 
plaintiff is not bound by the decrees obtain¬ 
ed by defendant landlord against defendant 
second party, it cannot be pretended that 
no suit lay at all at the instance of the 
plaintiff. The effect of the provision in 
S. 170 (1) of our Tenancy Act, which makes 
Ss. 278 to 283, Civil P. C. (now O. 21, 
Pr. 58 to 63) inapplicable to holdings at¬ 
tached in execution of decrees for arrears 
due thereon, is, as was held by their Lord- 
ships of the Judicial Committee in 58 Cal 
301 2 

that there can be no investigation in execution 
proceedings held under Ch. 14, Tenancy Act, of 
claims by third parties to an interest in the tenure 
(or holding), but it does not bar a substantive suit 
such as that for a declaration of the plaintiff’s title 
to the holdings and that the appellant had no right 
to have them sold in execution of the decrees and 
for an injunction restraining them from selling. 

The suit as framed was capable of being 
put into this form by slight amendments of 

1. Deonandan Prasad v. Pirthi Narayan, (1933) 

20 A I R Pat 32=142 I C 40=11 Pat 790=13 

PLT 643. 

2. Jitendranath Ghosh v. Manmohan Ghosh, 

(1930) 17 A I R P C 193=126 I C 422=58 Cal 

301=57 I A 214 (P C). 


the plaint and the payment of appropriate 
court-fees: see 39 Cal 704 3 though this as¬ 
pect of the matter has not been pursued 
before me because of other considerations 
that arise in the case. That Pr. 58 and 63 
of O. 21 had no application was urged in 
the lower Appellate Court; but the learned 
Subordinate Judge, who was apparently not 
aware of the express decision in 11 Pat 
790, 1 held the suit to be maintainable be¬ 
cause in his view it was incumbent on the 
landlord to sue the real tenant after the de¬ 
cision in the execution proceedings of 1925 
that the plaintiff was the real tenant and 
was entitled to deposit the decretal amounts, 
and therefore the plaintiff was not repre¬ 
sented in the rent suits which led to the 
present suit. 

The substantial question before me thus 
is whether the plaintiff is bound by the 
rent decrees obtained by the appellant. It 
has been contended on. behalf of the appel¬ 
lant that he was entitled to sue the benami- 
dar and that decrees obtained against the 
benamidar do bind the beneficial owner. 
The lower Courts have, as against this, up¬ 
held the plaintiff’s case that the landlord’s 
withdrawal of the deposits made by the 
plaintiff in 1926 after obtaining a decision 
from the executing Court that defendant 
second party was only a benamidar of his 
amounted to his recognition as the tenant. 
That a decree obtained against the benami¬ 
dar will bind the beneficial owner cannot 
be and has not been disputed before me: 
see 46 Cal 566. 4 But the substance of the 
plaintiff’s claim is that since the decision of 
1926 the landlord is not entitled to treat 
defendant second party as his benamidar. 

In support of the view that the withdrawal 
of the deposit under S. 170, Ben. Ten. Act, 
amounts to a recognition of the tenancy of 
the plaintiff the lower Appellate Court has 
cited two Patna decisions, 2 Pat L W 158 s 
and 83 I C 203, 6 besides one ruling from 
Calcutta. 

The learned advocate for the appellant 
has drawn my attention to a comparatively 
recent decision of this Court, 11 Pat 257, 7 

3. Deokali Koer v. Kedar Nath, (1912) 39 Cal 704 

=15 I C 427=16 OWN 838. 

4. Gur Narayan v. Sheolal Singh, (1918) 5 AIB 

P C 140=49 I,C 1=46 Cal 566=46 IAl(PC). 

5. Motihari Concern Ltd. v. Lachmi Prasad, 

(1917) 4 A I R Pat 518=41 I C 885 = 2 Pat 

L W 158. 

6 . Rajendra Narayan v. Mahesh Chandra, (1924) 

HAIR Pat 669=83 I C 203=6 PLT 220. 

7. Dina Nath Malla v. Dina Nath Gorain, (1932) 

19 A I R Pat 192=138 I C 20=11 Pat 257= 

13 P L T 387. 
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in which it was held by Macpherson and 
Scroope JJ., dissenting from the decision 
in 83 I C 203, 6 that the mere withdrawal 
by the landlord of rents decreed against the 
tenant and deposited by his transferee does 
not amount to a recognition by the land¬ 
lord of the transferee as a tenant. It is true 
that in this case from 11 Patna the amount 
deposited had been withdrawn by the land¬ 
lord under protest, but it is also unques¬ 
tionable that the present case is itself 
distinguishable from 2 Pat L W 158 5 and 
83 I C 203° (which, as I have already said, 
was dissented from in 11 Pat 257 7 ) in that 
in these two cases there is nothing to show 
that the landlord had objected to the right 
!of the transferee to make the deposit but 
had been overruled by the executing Court, 
as happened in the present case. The order 
of the executing Court in 1926 holding that 
the plaintiff' had an interest voidable on the 
sale as he was the real purchaser of the 
land sought to be sold in execution was a 
summary order, and it was not appealable 
(15 C L J 388 s ) either as a decree or as an 
order, being passed on the footing not that 
the applicant was a representative of the 
judgment-debtor, but that he had an inter¬ 
est of his own which was voidable on the 
sale and therefore entitled him to make the 
deposits under Sec. 170 (3), Tenancy Act. 
The order thus left the landlord no choice 
but to withdraw the deposit, and was con¬ 
clusive for the purposes of the execution 
proceeding. Can it be properly said that 
withdrawal in such circumstances also 
meant recognition by the decree-holder of 
the depositor as the tenant, and this in 
spite qf the fact that the decree-holder had 
actually challenged the applicant*t right to 
make the deposit? 

It is as difficult to suppose that the exe¬ 
cuting Court was intended finally to pro¬ 
nounce in a summary manner on a question 
which would otherwise be debatable in a 
regular suit, subject to appeal, etc. as it is 
easy to see why the Legislature refrained 
from letting the proceedings in execution of 
a rent decree be complicated, even indirect¬ 
ly. by questions relating to title, so much 
so that it expressly excluded the application 
of O. 21, Hr. 58 to 63. The view that with¬ 
drawal amounts to recognition was rested 
on estoppel in 6 C L J 601, 8 9 and it was 

8. Nalini Behari Roy v. Fulmani Dasi, (1912) 15 

C L J 388=13 I C 487=16 C W N 421. 

9. Thomas Barclay v. Syed Hossein Ali Khan, 

(1907) 6CLJ 601, 


further developed in 12 C L J 609. 10 This 
was criticized by Coxe J. in the case from 
15 C L J 388 s to which I have already 
referred, and in 44 C L J 127 11 it was 
observed that the ground on which the 
principle of estoppel was applied in these 
and other cases was open to question. In 
55 Cal 108 12 Rankin C. J. had to deal with 
the right of the transferee of a non-trans- 
ferable occupancy holding to make a deposit 
under O. 21, R. 89. On the principle of stare 
decisis he upheld the right, but observed 
that 

if the withdrawal of the deposit made under R. 89 
is to mean that the landlord has recognized the 
depositor as tenant of this non-transferable occu¬ 
pancy jote, then it does seem anomalous that such 
a person as the opposite party here should have the 
right to make the deposit. It clearly cannot be the 
law that the landlord by the machinery of R. 89 
can be obliged either to go without his rent or to 
recognize the transferee whom he does not wish to 
recognize in the case of a non-transferable jote. 

The learned Chief Justice also said that 
he doubted extremely 

whether it is true that a mere acceptance or with¬ 
drawal of this deposit would operate to oblige the 
landlord to recognize this tenant (transferee). 

The weight of authority in Calcutta 
which appeared at one time to be in favour 
of the view that withdrawal imports recog¬ 
nition thus seems to be shaken, and in our 
own Court it has been pointed out that the 
withdrawal is not a withdrawal of rent paid 
as rent but of money deposited in Court to 
satisfy a decretal sum due : 38 I C 366, 13 a 
case which was approved on this point in 
11 Pat 257.' As I have already said, the 
appellant did not withdraw the deposits 
under protest; but he had objected to the 
right of the plaintiff-respondent to make 
the deposits, and the order of the executing 
Court which was against him was non- 
appealable and left him to choose between 
dropping the execution proceedings alto¬ 
gether and withdrawing the deposit. If in 
such circumstances, he chose to withdraw 
the deposit, I do not see how it can be pro¬ 
perly said that he chose to recognize the 
depositor as his tenant. As was pointed out 
by Scroope J. in 11 Pat 257, 7 there could 
be no estoppel, the depositor not having 
been induced by any action of the landlord 

10. Jugal Mohini Dasi v. Srinath Chatterjee, 

(1910) 12CLJ 609=7 I C 477. 

11. Suckchand Das v. Giridhari Das, (1926) 13 

A I R Cal 1215=97 I C 1016=44 CLJ 127. 

12. Fazoo Mia v. Sultan Ahmed, (1927) 14 A I R 

Cal 817=106 I C 143=55 Cal 108=31 C W N 

1050. 

13. Sheo Prasad Lai v. Lala Barhamdeo Lai, (1917) 

4 A I R Pat 356=38 I C 366. 
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to change his position, and the withdrawal 
merely preserving the status quo ante, 

whereas if the money is not withdrawn and the 
holding is sold, the depositor loses his interest in 
the holding completely. 

In my opinion therefore the withdrawal 
'of the deposits by the appellant in 1926 does 
'not, as a matter of law, entitle the plain¬ 
tiff.respondent to say that he was recog¬ 
nized by the landlord as the tenant of the 
holding. Further, if the benami character 
of the interest of defendant second party, 
! in whose name the sale certificates of 1914 
stand, be a fact, it cannot, merely because 
the executing Court allowed the plaintiff in 
1926 (and again in 1929) to deposit the 
idecretal amounts and the appellant pro¬ 
ceeded to withdraw them, disentitle the 
appellant to proceed against the certified 
auction-purchaser or entitle the plaintiff- 
respondent to claim that he should have 
been sued instead of his benamidar and 
that the decrees obtained against the latter 
do not bind him. The lower Courts have 
in substance treated the decision of 1926 
under S. 170 (3) as res judicata for the pur¬ 
pose of the suits which are now assailed. It 
was however not treated in that manner for 
the rent-decrees which were executed in 
1929, and I have already given reasons why 
it cannot be so regarded for the purposes of 
the still later decrees now in question. The 
benami relation alleged by the plaintiff has 
in my opinion not been put an end to in 
such a way as to bind the landlord and 
compel him to sue not the benamidar but 
the plaintiff. The rent decrees in question 
cannot therefore be successfully assailed by 
the plaintiff. He cannot force himself upon 
the landlord and is not entitled to a declara¬ 
tion that he is the raiyat of the holdings 
merely because of the decision of 1926 and 
the consequent withdrawal of the deposits. 
The result is that this appeal must be 
allowed with costs of all Courts and the suit 
dismissed. 

D.s./R.K. Appeal allowed . 
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Fazl Ali and Manohar Lall JJ. 

Commissioner of Income-tax , 

Bihar and Orissa 

' . v - ; 

M ahar aj adhiraj K.umar V isheshwar Singh 

Assessee. 

Misc. Judicial Case No. 41 of 1936, De¬ 
cided on 25th August 1939; reference made 
by Commissioner of Income-tax, Bihar and 
Orissa, D/- 14th July 1936. 


(a) Lease — Permanent lease— On construc¬ 
tion lease held permanent. 

By a lease certain lands were settled with the 
lessee to enable him to build a gola house and a 
platform for rice mill. The settlement was made 
for an indefinite (bemeyadi) period. It was agreed 
that neither the lessee nor his heirs would put 
any objection regarding payment of rent. In event 
of default of two consecutive instalments lessor 
and his representatives would have the power to 
realize the arrears of rent and dispossess the lessee. 
Lessee was bound not to sell residential rights to 
anyone without reference to the landlord or his 
heirs and representatives: 

Held that the lease was a permanent lease: AIR 
1917 Pat 46 , Expl.; AIR 1924 Pat 88 and AIR 
1931 P C 207 , Rel. on. [P 25 C 2] 

(b) Income-tax Act (1922), Sec. 4 — Salami 
received by lessor once for all at time of grant¬ 
ing permanent lease held must be treated as 
capital receipt and not as income. 

Per Fazl Ali J. —Income in the Income-tax Act 
connotes a periodical monetary return, coming in 
with some sort of regularity or expected regularity 
from definite sources. The premium or salami 
which is paid once for all and is not recurring 
payment, hardly satisfies this test. If the premium 
represents the whole or part of the price of the 
land it cannot be income. [P 27 C 1] 

Per Manohar Lall J. — It would be impossible 
to lay down a hard and fast rule that a salami can 
in no case be taxable. The question would depend 
upon the facts and circumstances of each case : 
AIR 1930 Cal I, Rel. on. [P 30 C 2] 

A lessor received certain amount as salami once 
for all at the time of granting a permanent lease: 

Held that the lessor permanently parted with 
the direct enjoyment of the property by himself 
and the lessee though he was not a purchaser out 
and out of the entire interest in the land was un¬ 
doubtedly a purchaser of a large interest therein. 
The salami therefore must be treated as capital 
receipt and not as income : Case law reviewed. 

[P 26 C 2 ; P 27 C 1] 

(c) Income-tax — Income-tax does not tax 
capital but income. 

Income-tax is a tax on income; it does liot tax 
capital : (1899-04) 4 Tax Cas 265 , Rel. on. 

[P 27 C 2] 

(d) Income-tax Act (1922), S. 66—Case sent 
back to Commissioner for re-statement — Pro¬ 
cedure to be followed stated. 

When a case was sent back to the Commissioner 
he sent up a re-statement of the case, but without 
hearing the assessee. The case therefore was sent 
back to the Commissioner once again in order that 
the case might be re-stated with such further find¬ 
ing of fact as the Commissioner might consider 
necessary after hearing the assessee. The matter 
was then sent back to another Commissioner, who 
instead of re-stating the case, as he was ordered by 
High Court stated that he had no power within 
8 . 66 (4) to vary an opinion given under S. 66 (2) 
if no new facts were admitted : 

Held that the Commissioner was in duty bound 
to carry out the order of the High Court. He 
should have re-heard the parties, admitted such fur¬ 
ther evidence as he considered relevant on the point 
at issue and re-stated the case with his opinion 
thereon. It was also open to the Commissioner to 
make a submission that the High Court should 
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decide the case not upon the case which he was 
re-stating (as ordered) but upon the finding of fact 
already arrived at by the previous Commissioner. 

[P 32 C 1] 

S. M. Gupta — 

for Income-tax Department . 

Dr. Sir Sultan Ahmed, Murari Prasad, 
S. P. Srivastava, G. Misir and Prem 
Lall — for Assessee. 

Fazl Ali J. —The question to be decided 
in this reference is whether a sum of Rs. 
1800 received by the assessee as salami for 
the settlement of certain lands during the 
years of assessment is taxable. The lands 
settled are 4 \ bighas in area, and the terms 
of the settlement are to be found in a kabu- 
liyat which is printed at p. 16 of the paper 
book. Under this kabuliyat the settlement 
was made for an indefinite (bemeyadi) period 
■with effect from the beginning of 1340 F. S. 
and it was provided that rent was payable 
by the lessee year after year, and 
neither the lessee nor his heirs and representatives 
shall put forward any plea or objection with regard 
to the payment thereof. 

It was further provided that in the event 
of default of two consecutive instalments, 

the lessor or his heirs and representatives, shall 
have the power to realize the arrear rent with in¬ 
terest thereon aud dispossess the lessee by taking 
proceedings in Court, 

and that 


the landlord or his heirs and representatives shall 
have the power to enhance the rent if at any time 
the area of the land, as specified in the lease, is on 
measurement found increased. 

Lastly the lessee bound himself not to 
sell the residential right to anyone without 
a reference to the landlord or his heirs and 
representatives and without obtaining his 
or their permission in writing. The lease 
clearly stated that the lands had been set¬ 
tled with the lessee to enable him to build 
a gola house and a platform for rice mill. 
The first question which arose upon the 
terms of this lease was whether the lease 


was a permanent one or it created a mere 
tenancy-at-will or a tenancy from year to 
year. The learned Commissioner of Income- 
tax relying upon the decision of this Court 
m ^ Pat L J 180 1 held that the lease was 
not a permanent one. That case however is 
no authority for the proposition that a 
bemeyadi patta can in no circumstances be 
regarded as a permanent lease and it has 
been fully explained in two subsequent 
cases, viz. 6 Pat L J 687 2 and 2 Pat 452. 3 

1. Mt.. Parshan Kuer v. Mt. Tulsi Kuer, (1917) 4 

. 1 R Pat 46=39 I C 658=2 Pat L J 180. 

2 . Kangali Charan v. Surja Narain, (1922)9 AIR 

Pat 161=65 I C 303=6 Pat L J 687. 

3. Forbes v. Hanuman Bhagat, (1924) HAIR 
Pat 88=77 I C 32=2 Pat 452=4 PLT 414. 


In the last-mentioned case where the lessee 
had obtained settlement of a parcel of land 
under a bemeyadi lease for the purpose of 
erecting a gola on the demised land, it was 
held that the lease was intended to be a 
permanent one and not from year to year. 
In 35 C W N 982 4 the Privy Council held 
a bemeyadi patta to be a permanent lease in 
the following circumstances : the lease re¬ 
cited that the executant was already in 
possession of the premises (a hat, bazar, 
bandar and ghat) under a meadi settlement, 
that his request for a bemeyadi settlement 
had been granted by the executee on receipt 
of a premium and on an annual rent being 
fixed, (such premium being a substantial 
sum and higher than previously), that the 
executant'had been called upon to execute 
a kabuliyat whereupon he was executing 
the present bemeyadi kabuliyat and pro¬ 
mising to abide by the terms as set forth 
therein. Among the terms was one for an 
enhancement of rent in specified circum¬ 
stances and another forbidding bemevadi 
settlements by the lessee whereas other 
imposed restrictions on the powers of the 
lessee to dig tanks and erect masonry struc¬ 
tures and also provided for the lessor 

assuming khas possession in certain circum¬ 
stances. 

In my opinion the fact that the lands in 
the present case were let out for the pur¬ 
pose of enabling the lessee to build a gola 
and a platform for a rice mill strongly sug¬ 
gests that the lease was intended to be a 
permanent one. This inference is supported 
by two other facts, viz., (1) that no term 
was fixed in the lease and (2) provision was 
made for certain rights being exercised not 
only by the lessor and the lessee but by 
their heirs and legal representatives. It is 
abundantly clear on reading the lease that 
it was to continue as long as the terms set. 
tied between the parties were carried out 
by the lessee and his heirs or legal repre¬ 
sentatives, and this shows that the lease 
was intended to be a permanent one. Be-I 
sides, the settlement was described as a 
mukarrari settlement in the landlord’s own 
chalan, a contemporaneous document, to 
which reference has been made by the 
Commissioner of Income-tax as evidencing 
the payment of the salami of Rs. 1800. 

The next question to be determined is 
whether this salami is to be treated as 
capital receipt or as income. It may be 


a t l in *L V - Dina Nath Kundu, (1931) 
982 (P C) 207=133 1 G 732=35 G W N 
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stated here that this is not the first time 
that this case has come up before this 
Court. There was an earlier reference to 
this Court by another learned Commission¬ 
er of Income-tax, and in that reference the 
main argument advanced by him in favour 
of the view that the salami was taxable, 
was that the lease was not a permanent 
one but for a period of three years only. 
It was subsequently discovered that the 
learned Commissioner of Income-tax had 
by mistake overlooked the lease under 
which the salami was received and had 
proceeded to refer to another lease with 
which we are not at all concerned in this 
case. The case was then sent back to the 
Commissioner and in the second reference 
also the learned Commissioner justified the 
taxation of salami on the ground that the 
lease was not a permanent one. The implica¬ 
tion of the argument clearly was that if 
the lease was a permanent one, there was 
room for holding that the salami was a 
capital receipt and not income. Before us 
however learned counsel for the Income-tax 
Department has adopted a bolder line of 
argument and contends that even if the 
lease is held to be permanent, the sum of 
Bs. 1800 received as salami must be treated 
as income and not as capital receipt and 
he relies, in support of this contention, on 
the following observations made byMooker- 

jee Ag. C. J. in 48 Cal 766 5 at p. 780 : 

When a new tenancy is created in respect of 
unoccupied waste land or lands which had been 
abandoned by a previous tenant, the premium 
represents essentially the capitalized value of a 
portion of the rent. We are not unmindful that 
in 13 W R 307, 6 it was ruled that the money pay¬ 
able by a lessee in consideration of a lease granted, 
whether called nazar or salami, cannot be looked 
upon as rent, but is simply a debt due upon a con¬ 
tract and is recoverable by a suit in a Small Cause 
Court on the money bond executed in that behalf 
by the tenant in favour of his landlord. It is not 
necessary to hold that such salami is rent within 
the meaning of the definition given in the Bengal 
Tenancy Act or the Transfer of Property Act. The 
expression used in the Income-tax Act is “rent or 
revenue,” and this is obviously wider than rent as 
defined in the Bengal Tenancy Act or the Transfer 
of Property Act . . . There can be little doubt that 
when a lease is granted, the amount fixed for 
periodical payment is not independent of the 
amount paid in a lump sum as premium. The 
capitalized value of the sum periodically payable 
taken along with the premium constitutes in the 
aggregate the consideration for the grant ... From 
this point of view, we must hold that the pre- 

5. Birendra Kishor v. Secretary of State, (1921) 8 

A I R Cal 262=61 I C 112=48 Cal 766 = 32 

CLJ 433=25 C W N 80. 

6. Dinanath Mookerjee v. Debnath Mullick, 

(1870) 13 W R 307=5 Beng L R App 1. 


mium paid for the settlement of waste lands or 
abandoned holdings may reasonably be regarded as 
“rent or revenue” derived from land, within the 
meaning of that expression as used in the defini¬ 
tion of “agricultural income” in S. 2 (1) (a). 

The view put forward by Mookerjee 
Ag. C. J., was however, not accepted by 
this Court in 1 I T C 384. 7 In that case the 
question was, whether a sum of money 
received by the assessee by way of salami 
or premium for granting a mining lease 
was taxable. Sir Dawson Miller who deli¬ 
vered the judgment in the case dealt with 
the question as follows : 

There is a vast difference between a sum paid 
once for all for the lease of mineral rights and a 
rent or royalty paid annually to the lessor. The 
lessor in this case who holds an unfettered right of 
disposal would appear, in granting these leases, to 
have had two objects in view which are distinguish¬ 
able. In so far as rent and royalty are reserved, 
he is founding an annual increment to the income 
of the Raj for himself and his successors, but with 
regard to salami it is the price he demands for 
parting with his direct enjoyment of the property 
by himself and his successors for a period of 999 
years. He is parting with the capital to persons 
who, whilst not purchasers of the fee simple, are 
undoubtedly purchasers of a large interest therein. 
The purchase price is presumably not based upon 
the estimated outturn but in exchange for the 
long term transferred. Possibly it may be objected 
that the distinction is one of degree rather than of 
kind, recurring payments at short periods being 
treated as income and a single payment of a simi¬ 
lar kind covering a long period being treated as 
capital, but after all this is a distinction acknow¬ 
ledged in S. 4 of the Act itself, and, as has been 
observed, the Income-tax Acts are not cast upon 
absolutely logical lines. Nor does there appear to 
be any reason why we should extend the exception 
made in the case of rent and royalty to the case of 
a non-recurring payment made to cover a long 
period. 

In my opinion these observations fully 
apply to the present case. If the document 
with which we are concerned in the present 
case is a permanent lease, then there can 
be no doubt that the lessor has by this 
document ^permanently parted “with the 
direct enjoyment of the property by him¬ 
self and his successors,” and the lessee 
though he is not a purchaser out and out of 
the entire interest in the land was un¬ 
doubtedly purchaser of a large interest 
therein. In my opinion, there is no dif¬ 
ference in principle between the salami 
realized under the present lease and the 
salami realized on a lease for 999 years in 
regard to mineral rights. In both cases the 
real question is whether the salami or pre¬ 
mium represents the price for parting with 
the land, or it is only advance rent. If it 

7. Raja Shiva Prasad Singh v. Emperor, (1924) 
HAIR Pat 679=82 I C 653 = 4 Pat 73=5 
PLT 497=1 I T C 384. 
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can be argued that the salami is in fact 
advance rent, I think that it will he equally 
plausible to say that rent is to he regarded 
as “deferred price” of the land. In my opi¬ 
nion there is vital distinction between a 
single payment made at the time of the 
settlement of the land and recurring pay¬ 
ments made during the period of its enjoy¬ 
ment by the lessee. The distinction is 
clearly recognized in S. 105, T. P. Act, 
which defines both premium and rent. In 
this Section, a lease of immovable property 
is defined as “a transfer of a right to enjoy 
such property” and it is clearly stated that 
‘the price is called the premium and the 
money, share, service or other thing to he 
so rendered is called the rent”. It is obvious 
that if the premium represents the whole 
or part of the price of the land it cannot be 
income. As pointed out by Sir George 
Lowndes in 6 I T C 178 8 income in the 
Income-tax Act connotes a periodical mone¬ 
tary return, coming in with some sort of 
regularity or expected regularity from defi¬ 
nite sources. The premium or salami which 
is paid once for all and is not recurring 
payment, hardly satisfies this test. I con¬ 
cede that in some cases where the rent is 
ridiculously low and the premium abnor¬ 
mally high, it may be possible to argue that 
the premium includes advance rent, but it 
has not been suggested anywhere that this 
is one of such cases. In my opinion, upon 
the facts stated by the learned Commis¬ 
sioner of Income-tax the sum of Rs. 1800 
received in this case must be treated as 
capital receipt and not as income. I would 
therefore answer the question pronounced 
by the learned Commissioner in the nega¬ 
tive.. The assessee will be entitled to a 
hearing fee of ten gold mohars. 

Manohar Lall J. —I have come to the 
same conclusion. I have no difficulty what¬ 
soever in construing the kabuliats printed 
at pp. 16 and 18 of the paper-book. The 
terms of these kabuliyats have a close re¬ 
semblance to the kabuliyat construed in 2 

at 452. 3 By these kabuliats a settlement 
was made for erecting a gola house and for 
putting a platform for the rice mill given 
in ease to the lessee by the assessee by 
another document. The settlement was 
oi an indefinite period and was expressly 
made descendible to the heirs and repre¬ 
sentatives of the lessee. The usual coven- 


8 . 


Commissioner of Income-tax, Bengal v. Me 
?qft-’iqr a Tn C ?A nd Co *» < 1932 ) 19 AIR 

6 I T C 178?PCr 59 1 A 206=59 Cal 13 


ant against alienation is also to lie found 
obviously in the interest of the lessor so 
that he may not be compelled to recognize 
an undesirable tenant. In such circum¬ 
stances the principle enunciated by their 
Lordships of the Judicial Committee in 35 
C W N 982 4 assists in coming to a deci¬ 
sion. I hold in agreement with my learned 
brother that the terms of these kabuliats 
coupled with the description thereof given 
in the contemporaneous document, namely 
the chalan of 14th September 1932, point 
to the clear conclusion that the settlement 
was in perpetuity. By the settlement evi¬ 
denced by these kabuliats the assessee 
admittedly received a sum of Rs. 1800 by 
way of salami or premium and also secured 
to himself a fixed annual income calculated 
at the rate of Rs. 100 a bigha. The question 
which arises for consideration is whether 
the amount of Rs. 1800 received by the 
assessee as the result of these transactions 
for a permanent settlement attracts income 
tax. I propose in the first instance to exa¬ 
mine some cases which are of assistance in 
order to decide how this question is to be 
approached, bearing in mind that income- 
tax, as has been stated over and over again, 
is a tax on income, it does not tax capital : 
see (1899-04) 4 Tax Cas 265 9 at p. 293. In 
the very recent case reported in (1938) 22 
Tax Cas 29 10 the Master of the Rolls pointed 
out the difficulty which arises in a large 
number of cases like the present, which fall 
upon the border line. At page 43 he makes 
this observation : 


Indeed, in many cases it is almost true to say 
that the spin of a coin would decide the matter 
almost as satisfactorily as an attempt to find 
reasons, but that class of question is a notorious 
one, and has been so for many years. 

As I stated before the only question 
which has to be decided in the present case 
is whether the amount of Rs. 1800 which 
was. admittedly received by the assessee is 
an income for the purpose of the Income- 
tax Act. The term income, as has been 
often pointed out, has not heen defined in 
^*? e . I n< ^ an Act. It is always a matter of 
difficulty and embarrassment to draw a line 
between what is a capital receipt and what 
is a revenue receipt, but there is well 
known distinction and a line must be drawn 
clearly and firmly. 


9. Attorney-General v. London County Council 
(1899-04) 4 Tax Cas 265. * council, 

10. Commissioners of Inland Revenue v. British 

Salmson Aero Engines, Ltd., (1938) 2 KB 

4 oo~ 107 L J K B 648=159 L T 147=82 S J 

oo 4 S?-”n 4 R 904 =( 193 8) 3 All E R 283= 
22 Tax Cas 29. 
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The case already referred to (1938) 22 
Tax Cas 29, 10 is useful and will be of assis¬ 
tance in deciding the present case. In that 
case the assessee by a certain agreement 
granted to the licensees an exclusive right 
for a period of ten years to construct, use 
and sell in a certain territory Salmson aero 
engines. The consideration for the licence 
was that the licensees were to pay a fixed 
sum of £25,000 payable in three instal¬ 
ments and in addition to these payments 
and as royalty a sum of £2500 and a like 
sum each twelve months during the follow- 
ing nine years. The question which required 
consideration was whether any of these 
sums, namely the fixed amount paid in a 
lump sum in three instalments and the 
fixed sum to be paid annually for nine 

years, were assessable to income-tax_the 

Crown contending that all these payments 
were income and the assessee insisting, on 
the contrary that all these payments were 
in the nature of capital receipts. The Master 
of the Rolls approached the subject in this 

way. He pointed out that in the agreement 
there was 

a fundamental difference in the nature of the two 
classes of sums in this sense, that the former class 
starts off by being a lump sum payment, definite 
and fixed, which is then to be payable by instal¬ 
ments. The other class is not of that description ; 
no lump sum payment is referred to; it is on the 
face of it, nothing but an undertaking to pay 
yearly sums as royalty. Speaking quite apart from 
any close examination of authority, and simply 
regarding the distinction between those two things, 
it would appear upon the face of it that, with 
regard to the latter class, the parties are creating 
an obligation as between themselves which they 
choose to describe as a royalty payable each year 
at a fixed rate. 

He then considers the argument that it 
is illegitimate to look outside the terms of 
the contract under which the licence was 
granted and observes : 

I do not wish to lay down any such proposition. 
What has to be ascertained in these cases is the 
true nature of a payment, that is to say, the true 
nature from an accountancy point of view, and 
that is a question of fact. I do not wish to say 
anything which will have the effect of circum¬ 
scribing the matters which may properly be looked 
into in answering that question of fact. 

I now give another quotation from p. 43: 

It seems to me that in the case of patents, as in 
the case of any other matters, the fundamental 
question remains in respect to any particular pay¬ 
ment : is it capital or is it income? and that ques¬ 
tion has to be decided, as it has to be decided in 
reference to other subject-matters, upon the parti¬ 
cular facts of each case, including in those facts 
the contractual relationship between the parties. 

It has been said that the question is one of fact 
and it is when one gets to the bottom of it, an 
accountancy question. In saying that it is a ques¬ 
tion of fact, one does not mean that, in deciding 
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it, questions of law may not have to be discussed 
and decided. For example, the construction of a 
contract may be one of the elements which must 
be taken into consideration in deciding that ques¬ 
tion; there may be cases where the construction of 
the contract is of itself the really decisive matter 
in answering the question. In this case the ques¬ 
tion of the contract and the terms of the contract 
is of cardinal importance. . . . 

(1883-90) 2 Tax Cas 76 n was a converse 
case but some observations of Grove J. are 
relevant. In that case the question was as 
to the annual expenditure which should be 
allowed to an assessee who had taken a lease 
a .^ e . r P a yi n & £34,000 as a premium with a 

liability to pay a ground rent of £250 a 
year, the lease being for 20 years. Grove J. 
makes this observation at p. 79: 

m this case the lessee P a ys a ground rent of 
i.250 a year and he paid £34,000 as a premium for 
the lease. The lease has virtually put him almost 
in the position of a free holder with a quit rent, 
though not quite that, because it is terminable at 
a certain time, but the rent is swallowed up or 
what we may call the rent is swallowed up in ’the 
premium, leaving really a very small rent, much 
less than what would be the real rent of the pre¬ 
mises if they were let from year to year. 

At the bottom of that page he states: 

I thought the fair mode would be taking the 
premium into consideration and the ground rent 
to take what an actuary would put as the fair rent 
for that lease for the time over which that lease 
extended; that is supposing a party had taken the 
lease upon an annual rent, and had paid no pre¬ 
mium, and the ground rent was, so to speak, 
absorbed in the rack-rent or the annual rent of the 
premises. I still adhere to that idea as the fair 
mode of compensation. 

He puts the question to be decided at 
page 80 thus : 

Therefore we have virtually got to this question. 

Is that the proper sum to be deducted from the 
Income-tax, or is whatever fancy price the party 
pays for a speculative purchase to be deducted ? I 
think the former of these two is the proper alter¬ 
native, that is to say, the one insisted upon by the 
Crown in this case. The other would lead to 
extreme difficulty, and it would lead possibly to a 
great deal of fraud, because fictitious prices would 
be given ; £50,000 would be handed over for a lease, 
and £20,000 out of that would be returned the 
next day, or some arrangement of that sort would 
be made, and the price paid would afford no rea¬ 
sonable criterion for saying what annual deduction 
ought to be made from the annual profits or gains. 

He finally adopts the test at p. 82 that 
the real and proper basis-of calculation is the trade 
value or rent of these premises paid by persons who 
would take these premises as they would take any 
other premises which are in the market or for sale, 
a willing lessee and a willing lessor, the one 
anxious to make the most of his premises, and the 
other anxious to get the lease, who would settle 
the bargain upon fair terms, that is the proper 
criterion. 

II. Gillatt and • Watts v. Colquhoun, (1888-90) 2 
Tax Cas 76. 
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I take this case as deciding that such 
questions are really questions of fact which 
have to be determined by taking into con¬ 
sideration all the circumstances. Smith J. 
at the end of his observations states : 

It also seems to me that this case, as my brother 
Grove says, resolves itself into a question of fact 
and not of law. 

(1928) 14 Tax Cas 34 12 dealt with a situ¬ 
ation where the assessee had obtained a 
right to deposit soil on a definite area of 
land at a certain rate for a period of eight 
years by agreeing to pay to the owner a 
sum of £3200 payable in two instalments 
of £200 each at the end of every six months 
each year. The question was whether the 
assessee was entitled to deduct from his 
assessable income of a sum of £400 which 
he had paid in the year under consideration. 
The Lord President pointed out that in a 
question of this sort both form and sub¬ 
stance must be considered and he pointedly 
referred to the fact that £3200 and the 
instalments of £200 were payable whether 
the quantities referred to in the contract 
were actually deposited or not and came 
to the conclusion that in considering this 
difficult question, which was on the border 
line, his opinion on the whole was that the 
price of £3200 whether paid in instalments 
or in a lump sum did not alter the character 
of the price as a capital outlay and that the 
assessee could not be entitled to say that 
the instalments were paid out in each year 
for the purpose of earning the profits of 
that year, in any other sense than it would 
be true to say that any capital outlay is 
made for the purpose of earning profits of 
the years which follow its expenditure. 
Lord Sands took the same view and agreed 
that in a matter of this kind one cannot 
altogether ignore the form because 

when parties contract in certain forms different 
results may flow according to the form of the 
contract however little difference there may be in 

substance. 


Lord Blackburn took a different view an 
gave a dissenting opinion. He makes som 
pertinent observations at page 43 : 

If the site has been depreciated in value by th 
deposits laid upon it, it may very well be that tfc 
andowner was fully justified in attributing eac 
and ail of the payments to be made to him a 
capi a payments. But if the converse is the cas 

in n 6 1 ' ra ^ ue °f ^e land remains unaltered, c 
possibiy has appreciated for building purposes, i 

wou ar y appear to be a good answer to 
claim against him for income-tax on the sums c 
£400 received an nuall y, to refer to the agreemen 

12< T . h f C0 “™ifL 0 ° era Inland Revenue i 
Adam, (1928) S 0 738=(1928) 6cLT 476=1 
Tax Cas 34, 


as evidence that he had received them as capital 
payments and not as fruits of his land. 

This case was recently considered in 
(1938) 22 Tax Cas 182. 13 (1927) 11 Tax 
Cas 730 is the well known case of Codstan- 
tinesco v. Hex}* The question there was as 
to the assessibility of certain sums received 
by the patentee as the result of an award 
made in his favour by the Eoyal Commis¬ 
sion on Awards to Inventors. The award 
was made after the user of the patent had 
taken place and the claim which had been 
settled was a claim by the assessee for suc¬ 
cessive uses of the invention. Lord Cave in 
giving his opinion in the House of Lords 
stated as one of the facts in the case that 
the corpus of the patent was not taken 
away from the assessee and having regard 
to a number of facts he stated : 

In view of all the facts I am satisfied that the 
sum awarded is to be treated as profits or gains, 
and annual profits or gains, within the meaning of 
the Income-tax Act. 

Rowlatt J. who decided the case in the 
first instance and whose view was upheld 
by the Appellate Court and House of Lords 
gives an apposite illustration at p. 740. 
Suppose a patentee demands £25,000 as a 
sum down and tells the licensee ”use it as 
much as you like for a definite time or for 
the whole length of the patent.” In such a 
case the decision was : 

That will clearly be a lump sum. It would not 
be parting with the patent . . . but it would be 
clearly a capital sum in my judgment. 

The Master of the Rolls at p. 743 notices 
one or two cases where a capital sum is 
reached by an estimate derived from in¬ 


come, e. g., so many years’ purchase for a 
piece of land. I will make reference to only 
one more case; it is needless to refer to the 
very large number of cases which are to be 
found in the English Reports in deciding 
whether the annual payment concerned in 
this case was in the nature of a capital 
payment or a capital receipt or was in 
the nature of revenue payment or revenue 
receipt. For instance see the Annuity cases 
beginning from (1858) 3 H and N 769; 16 
the Tikari case which went up to the 
Privy Council from this Court 7 I T C 257 16 


YY I1U, 


Kace Morse Betting Control Board v. Wild 

(1938) 22 Tax Cas 182. 

14. (1927) 11 Tax Cas 730=43 TLB 727 

15. Foley v. Fletcher, (1858) 3 H & N 769=28 L J 

Ex 100=5 Jur (N S) 342=7 W R 141=33 LT 
(O S) 11 = 117 R R 967. 

16 ' ^ G °P al 8aran Narain 

Singh, (1934) 21 A I R Pat 384 = 151 I G 477 

— * 3 Pat 661 = 15 P L T 325 = 7 I T C 257 
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and 8 I T C 340, 17 the Railway cases 
of which the leading type is (1902) 4 Tax 
Cas 478 18 and lastly (1933) A C 684, 19 sale 

of land for cash and 10 per cent, mineral 
oil was decided as a question of fact. 

The case which I wanted to refer was 
the case in (1938) 22 Tax Cas 175, 20 a case 
decided in July 1938, by the Court of Ses¬ 
sion Scotland. The facts of the case were 
that the assessee company lent a sum of 
money to an Indian company under an 
agreement which provided that interest 
was to he paid at 3 per cent, per annum 
and that on repayment of the principal sum 
or any part thereof there should also be 
paid a premium varying with the date of 
repayment. The premiums prescribed by 
the agreement for each of the ten years of 
the currency of the loan are set out in the 
agreement, the first of them is at the rate 
of 2 per cent.; the second is at 4 per cent.; 
in each of the next five years there is an 
increase of 2J per cent, in arithmetical pro¬ 
gression and for the last three years of the 
ten the rate of increase per annum is 3 per 
cent. The full amount of the loan was 
ultimately repaid to the assessee together 
with the accrued interest and the premiums 
payable under the agreement. The conten¬ 
tion raised by the assessee was that the pre¬ 
miums were part of the principal sums 
repaid and were capital payments. The Lord 
President decided the question as a question 
posed on the particular terms of the con¬ 
tract. In his opinion the premiums were in 
the nature of annual profits or gains being 
part of the consideration given by the bor¬ 
rowers for the use of the capital lent to 
them, and part of the creditor’s share of the 
profit which the borrower is presumed to 
make from the use of the money and ob¬ 
served : 

It is not irrelevant to notice that the agreement 
provides for a payment by way of premium which 
may be made in each year of the currency of the 
loan, and that, taken along with the stipulated in¬ 
terest, the effect of this provision is to give the 
lenders a return on their capital varying between 
5 per cent, in the earlier years and something over 
5£ per cent, in later years, a rate which can only 
be regarded as a reasonable return for the use of 

17. Gopal Saran Narain Singh v. Commr. of In¬ 

come Tax B & O, (1935) 22 A I R P C 143 = 
156 I 0 856=14 Pat 552=62 I A 207=8 ITC 
340 (P C). 

18. Scoble’s case, (1902) 4 Tax Cas 478. 

19. Minister of National Revenue v. Catherine 

Spooner, (1933) 20 A I E P C 211 = 146 I C 
747 = (1933) A C 684 = 102 L J P C 205=60 
TLR11 (P C). 

20. Commissioners of Inland Revenue v. Thomas 
Nelson and Sons, Ltd., (1938) 22 Tax Cas 175. 


their capital and not as to any extent an accretion 
to it. 

It was however pointed out that 

the fact that the borrowers would, under the con¬ 
tract pay a premium only when they chose to 
make a capital payment does not necessarily have 
the effect of making the premium a capital pay¬ 
ment any more than the lenders’ waiver of their 
right to exact payment of interest each year as the 
effect of converting the payment of arrears of inte¬ 
rest into a capital payment. 

This case therefore may also be taken as 
deciding that each case ought to be decided 
by the facts and circumstances of that case. 
I respectfully agree with the observations 
made by Sir George Rankin in 4 I T C 
146 21 where that learned and distinguished 
Chief Justice pointed out that it would be 
impossible to lay down a hard and fast rule 
that a salami can in no case be taxable but 
that the question would depend upon the 
facts and circumstances of each case. I 
think that the above review of some lead¬ 
ing cases suggests this as the proper way of 
approach while deciding a question like the 
present before us. But the learned Standing 
Counsel wanted to rely, in support of his 
argument that a salami like the present is 
always taxable as an income upon the ob¬ 
servation to be found in 48 Cal 766 5 where 
it was stated that a salami is a capitalised 
rent. But this decision was expressly over¬ 
ruled by a later Full Bench decision of that 
very Court in 29 C W N 969. 22 Walmsley J. 
who was one of the learned Judges in the 
case reported in 48 Cal 766 6 adhered to 
the opinion which he expressed in that 
case, but he was overruled by his other 
learned colleagues. In a case of this Court 
in 4 Pat 73 7 this decision of the Calcutta 
High Court was disapproved. The Patna 
case dealt with a lease of a coal field for 
999 years for a fixed premium at an annual 
rent. The learned Chief Justice pointed 
out that the essence of the transaction was 
(1) that the salami was really in the nature 
of a premium paid for granting a lease, in 
other words it was the purchase price of a 

leasehold interest, and (2) that 
in so far as rent and royalty are reserved he the 
assessee is founding an annual increment to the 
income of the Raj for himself and his successors 
but with regard to salami it is the price he demands 
for parting with his direct enjoyment of the pro¬ 
perty by himself and his successors for a period of 
999 years. He is parting with the capital to per- 

21. Gooptu Estates Ltd. v. Commr. of Income-tax, 

Bengal, (1980) 17 A I R Cal 1=126 I C 193 = 

57 Cal 910=84 C W N 327=50 C L J 375 = 4 

I T C 146 (F B). 

22. Nawabzadi Meher Bano Khanum v. Secretary 

of State, (1925) 12 A I R Cal 929=89 I C 997 

=53 Cal 34=29 CWN 969=42 CLJ 151 (FB). 
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sons who, whilst not purchasers of the fee simple, 
are undoubtedly purchasers of a large interest 
therein. The purchase price is presumably not 
based upon the estimated outturn but is paid in 
exchange for long term transferred. 

With respect I agree with these obser¬ 
vations and would hold that this applies in 
proprio vigore to the salami obtained by the 
permanent settlement in the present case. 
I notice that the Commissioner, Mr. H. D. 
Chatterji, was inclined to take the same 
view in his order of reference to this Court 
which is to be found at pp. 9-10 of the 
original paper book dated 24th July 1936, 
but as he thought that the period of the 
settlement in the document which he was 
considering was for three years only he 
came to the conclusion that the amount of 
salami was merely a rent in advance. That 
Commissioner expressly referred to the case 
in 4 Pat 73, 7 also reported in 1 I T C 384, 7 
and sought to distinguish it on the ground 
that in the present case the lease was for 
three years only and did not cover a long 
period. 

The provisions of S. 105, T. P. Act, were 
referred to in the course of the argument 
before this Court in the Baja of Jharias 
case. 1 S. 105 distinctly defines a lease in 
this country as a transfer of a right to 
enjoy immovable property for a time or in 
perpetuity in consideration of a price paid 
or for a recurring rent or annual services or 
both ; and also mentions that “the price is 
called the premium.” The Legislature has 
thus drawn the very distinction between a 
price and a recurring payment which the 
eminent Judges in England have drawn 
while deciding cases under Income-tax Act. 
In the present case there is no suggestion 
that the term embodied in the contract 
evidenced by the chalan and the kabuliats 
was not a fair expression of what the par¬ 
ties intended. It was argued however that 
the amount of premium will always bear 
some proportion to the amount of rent 
which is ultimately fixed and therefore it 
ought to be held that the premium should 
be taken in law as an advance payment 
of rent. I think the argument is falla¬ 
cious; the premium or the price will always 
he fixed on taking into consideration the 
amount of rent the lessor will receive, and 
lie may vary it as he does in practice with 
the amount of salami which he insists on 
receiving as a condition precedent for the 
parting with the land in favour of the 
lessee. It may be that in some cases the 
evidence might show that the parties fixed 
a particular salami as an advance payment 


of rent. In those cases I would not hesitate 
to treat that reciept as income but I am 
of opinion that it is not open to me to treat 
a premium in the nature of a salami as in 
this case as a revenue receipt. It should be 
noticed that the amount of Rs. 1800 was 
received not because of the use of the land 
but before the land was put into use by 
the assessee. For these reasons I have no 
hesitation in holding that this amount of 
Rs. 1800 was a capital receipt in the hands 
of the assessee as it was a capital payment 
on behalf of the lessee. 

I wish to make a few observations re¬ 
garding the procedure adopted by the Com¬ 
missioner of Income-tax in sending up the 
present reference. It appears that the asses¬ 
see has been considerably harassed by the 
manner in which the proceedings for a 
reference to this Court were conducted by 
the Commissioner. On 16th November 
1937 when the reference came up for hear¬ 
ing before the learned Chich Justice and 
Agarwala J., it was discovered that by some 
unfortunate slip there was an error in the 
statement of the case. The learned Judges 
in agreement with the submission on this 
point by the learned advocates for the 
assessee and the income-tax department 
directed that the case should be sent back 
to the Commissioner in order that he may 
restate the case with such finding of fact 
as may be considered necessary. The asses¬ 
see was in no way to blame when the 
Commissioner gave his opinion regarding 
a document which admittedly referred to 
some other case. When the case went back 
to the Commissioner he sent up a re-state¬ 
ment of the case, but unfortunately with¬ 
out hearing the assessee. The re-stated case 
came up before this Court once again on 
28th November 1938 when the order which 
we passed was that the'Court was compell¬ 
ed to send the case back to the Commis¬ 
sioner once again in order that the case 
might be restated with such further finding 
of fact as the Commissioner may consider 
necessary after hearing the assessee. The 
matter then w T ent back to another Com¬ 
missioner, who instead of re-stating the 
case, as he was ordered by this Court to do, 
sent up a letter to this Court to the address 
of the Deputy Registrar (p. 2 of the Supple¬ 
mentary paper-book). In that letter he says: 

I have not heard the party in regard to the opi¬ 
nion of the Commissioner. In any event I should 
not consider that I had power within 8. G6 (4) to 
vary an opinion given under S. G6 (2) if no new 
facts were admitted. 
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In my opinion the Commissioner was in 
duty bound to carry out the order of this 
Court. He should have re-heard the parties, 
admitted such further evidence as he con¬ 
sidered relevant on the point at issue and 
re-stated the case with his opinion thereon. 
It was also open to the Commissioner to 
make a submission that the High Court 
should decide the case not upon the case 
which he was re-stating (as ordered) but 
upon the finding of fact already arrived at 
by the previous Commissioner on 4th Au¬ 
gust 1938. I do not agree with the view 
expressed by the Commissioner that the 
case did not stand at large, whether under 
S. 62 (2) or S. 66 (4). It was within the 
jurisdiction of the High Court to require 
the Commissioner to re-state the case 
which was not found satisfactory by this 
Court; and, if the Commissioner was dis¬ 
satisfied with this order, he should have 
moved their Lordships of the Judicial Com¬ 
mittee against the order passed by this 
Court. But so long as that order stood, this 
Court expected that it should be carried out 
to the very letter and in the spirit in which 
the order was worded. The result of the 
procedure adopted by the Commissioner 
has been that a third hearing in this Court 
has been inflicted upon the assessee. The 
further evidence which Sir Sultan Ahmed 
wanted us to consider was the affidavit of 
the Chief Manager of the Raj regarding 
which upon being supplied with a copy the 
standing counsel agreed that this would 
amount to a decision on the construction of 
the document in favour of the assessee. I 
am doubtful however how this affidavit can 
be used to supply the meaning of the terms 
in this document which are in no way 
ambiguous, or to help us in construing the 
document. I have therefore ruled this affi¬ 
davit out of my consideration entirely in 
coming to a conclusion as to the meaning to 
be attached to the word “bemeyadi” in the 
documents or kabuliats which fall to be 
construed. For these reasons I agree that 
the answer to the question should be in the 
negative and I also agree to the order of 
costs proper by my learned brother. 

• d.s./r.k. Answer in negative . 
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Hamsagar Yadav and another 

— Petitioners, 
v. 

M. Yunus and another —Opposite Party. 

Criminal Revn. No. 369 of 1939, Decided 
on 15th August 1939, from order of Sub- 
Divisional Officer, Patna City, D/- 22nd 

May 1938, 20th January and 15th March 
1939. . ,, 

Criminal P. C. (1898), Ss. 523, 144—Magis¬ 
trate refusing to take proceedings under S. 144 
and on that ground holding that he was not 
competent to investigate question as to who was 

in possession of property seized by police _ 

This is failure to exercise discretion conferred 
on him by Sec. 523 and High Court would 
interfere with his order. 

Where a Magistrate who has refused to take pro¬ 
ceedings under Sec. 144 considered 'that, having 
refused to take proceedings under Sec. 144 he was 
not competent to investigate the question as to 
who was in possession of the property seized by the 
police and has therefore directed the police to 
retain it in their custody, and, if it was liable to 
decay, to sell it, and deposit the money in safe 
custody pending orders from a proper Court, the 
High Court would interfere with his order as he 
has not judicially exercised the discretion which 
Sec. 523 confers on him. The Magistrate ought in 
such a case to exercise the discretion conferred on 
him by Sec. 523 that is if the Magistrate decides 
that one or other of the parties was in possession 
at the time the police seized the property, the 
proper order to be passed would be "to restore that 
party to possession. If the Magistrate is unable to 
decide who is in possession, it would be his duty 
to issue a proclamation under sub-s. (2) of S. 523 
and proceed in accordance with the provision of 
that sub-section. [P 33 C 1, 2] 

Hareshwar Prasad Sinha, D. P. Sinha 
and R. P. Jaruhar — for Petitioners. 

K. Sahay and J. Rahman — 

for Opposite Party . 

Order. — In 1933 a certain plot of land 
was settled with the petitioners by the land¬ 
lord for one year. Although the settlement 
was for this limited period, it appears that 
the petitioner did not give up possession on 
the expiry of the period. In 1938, the land¬ 
lord purported to settle the land with the 
opposite party. The present proceedings 
date from a letter which the landlord wrote 
to the police informing them that the peti¬ 
tioners were cutting the unripe paddy 
growing on the plot. On receipt of this in¬ 
formation, the Sub-Inspector went to the 
plot in question and found both parties 
there and that the crop had been cut. In 
view of the allegations in the landlord's 
letter to the police it would appear that the 
crop had been cut by the petitioners. 




The police reported the matter to the 
Magistrate apprehending that there might 
be a breach of the peace and suggesting that 
proceedings should be taken under S. 144, 
Criminal P. C. As the crop had already 
been cut, the Magistrate disagreed with the 
police suggestion that there might be a 
breach of the peace. He ordered that the 
paddy should be returned to the person 
from whom it had been recovered. The 
police thereupon reported that they had not 
recovered the paddy from any of the par¬ 
ties, meaning that they had merely taken 
it from the land on which it had been lying 
after having been cut. They therefore asked 
for the Magistrate’s direction. The Magis¬ 
trate then observed that it was not possi¬ 
ble to pass an order about the disposal of 
the property without coming to a definite 
conclusion about its possession. He consi¬ 
dered that, having refused to take proceed¬ 
ings under S. 144, Criminal P. C., he was 
not competent to investigate the question 
as to who was in possession of the paddy. 
He therefore directed the police to retain 
it in their custody; and, if it was liable to 
decay, to sell it, and deposit the money in 
safe custody pending orders from a proper 
Court. It is against tiiat order that the 
petitioners have moved this Court. The 
Sections of the Criminal Procedure Code 
empowering a police officer to seize propertv 
are Ss. 51, 54, 165, 166 and 550. The last 
mentioned Section is in these terms : 

Any police officer may seize any property which 
may be alleged or suspected to have been stolen, or 
which may be found under circumstances which 
create suspicion of the commission of any offence. 

It is clear that neither S. 51 nor S. 54 

n ? T ,}. 165 nor S. 166 applied to the facts 
of this case. On the other hand the land¬ 
lord had written to the police, informing 
hem that the petitioners wore cutting un¬ 
ripe paddy on land which did not belong 

T kis allegation, if true, was an 
• f ?. a lon that the petitioners were com- 
I ? u lschief and therefore would have 

Sec. 55o! CrbSnal P UDder 

to ~ ' * imm ai r. o. As there appears 

the l^^ er .u authorit y for the of 

that- if y 1D - fc ^ 18 case > i* must be presumed 

unde thk k 6 eX9rcise ° f the P° wera 

The question now is as to how the money 

• fn h o r ,r PreSe °! tS ! he P add y that was seized 
is to be disposed of. The only Section of the 

Code wh'ch appears to have any application 

is S. o23. ^he material portion of the first 

sub-section of that Section is as follows • 
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The seizure by any police officer of property 
taken under S. 51.or found under circum¬ 

stances which create suspicion of the commission 
of any offence, shall be forthwith reported to a 
Magistrate, who shall make such order as ho 
tlnnk s fit res p e eting the disposal of such property 
or the delivery of such property to the person en¬ 
titled to the possession thereof, or, if such person 
cannot be ascertained, respecting the custody and 
production of such property. 

The second sub-section is in this language: 

f the person so entitled is known, the Magis¬ 
trate may order the property to be delivered to 
him on suck eonditions (if any) as the Magistrate 
thinks fit. If such person is unknown, the Magis- 

^ ] n , _ j_ * _ ... _ * . sue It case, issue a 

proclamation specifying the articles of which such 

property consists, and requiring any person who 

“ a 7 bav J“ v a u cl 1 a . im t fi eret0 to appear before him 
and establish his claim within six months from 
tne date of such proclamation. 

Had the Magistrate in this case purported 
to act under the powers conferred by this 
Section, this Court would not have inter¬ 
fered with his order. But as the Magistrate 
has taken the view that he has no power at 
all to deal with the matter, it is clear that 
he has not judicially exercised the discre- 1 
tion which the Section confers on him. The) 
case must therefore go back to the Magis¬ 
trate to enable him to exercise the discre I 
tion conferred on him by S. 523, Criminal 
C. In considering the matter the Magis¬ 
trate will bear in mind S. 110, Evidence 
Act, which provides : 

When the question is whether any person is 

owner of anything of which he is shown to he in 

possession, the burden of proving that he is not 

the owner is on the person who affirms that he is 
not the owner. 

If the Magistrate decides that one or 
other of the parties was in possession at' 
the time the police soized the property the 
proper order to be passed will be to restore 
that party to possession. If the Magistrate 
is unable to decide who is in possession, it 
will be bis duty to issue a proclamation 
un er sub-s. (2) of Sec. 523 and proceed in 
accordance with the provision of that sub¬ 
section • The order of the Magistrate com 
plained against is set aside and the case will 
be sent back to be disposed of in accordance 
with the directions given in this judgment. 
D.S./R.K. Q ase sent 
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Rowland J. 

Bhagivan Singh — Appellant. 

y # 

Ujagir Singh and others — Bespondents 
Second Appeal No. 377 of 1938, Decided 
on 13fch April 1939, from appellate decree 

PebruTy 1938^®'' C1 » ib ““’ W- 
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(a) Civil P. C. (1908), O. 41, R. 2-Defences 

not raised in written statement or memoran¬ 
dum of appeal — Appellate Court should not 
base its judgment on such defences. 

An appellant should not be allowed to raise and 
succeed on defences not raised in the written state¬ 
ment or in the memorandum of appeal. It is true 
that the Appellate Court under O. 41, R. 2 in 
deciding the appeal is not confined to the grounds 
of objection in the memorandum but it is not per¬ 
mitted to rest its decision on any other ground 
unless the party affected thereby has had a suffi¬ 
cient opportunity of contesting the case on that 
ground. When an appellant seeks to raise a point 
not taken in the Courts below or in the memoran¬ 
dum of appeal, the propriety of allowing him to 
do so and of basing the appellate decision on such 
a ground is a matter which the Appellate Court 
ought to decide : A I B 1925 Pat 57 , Eel. on . 

[P 35 C 1, 2] 

(b) Second Appeal—Error of procedure must 
be error affecting merits of case. 

It does not follow that in second appeal an error 
of procedure will always lead to reversal of the 
lower Appellate Court’s decision. It must be an 
error affecting the merits of the case but under 
S. 100, Civil P. C., High Court can interfere on the 
ground of any substantial error or defect in the 
procedure which may possibly have produced error 
or defect in the decision of the case upon the 
merits. [P 36 C I] 

(c) Tort—Defamation—Suit for damages for 
defamation — Burden to prove justification for 
defamation is on defendant. 

On the question of justification for defamation 
the burden of proof lies on the defendant. The 
burden of proof on this point is not shifted nor 
does the presumption of good conduct cease to be 
available in favour of the plaintiff in consequence 
of his having given evidence on his own behalf. 

[P 36 C 1; P 37 C 1] 

(d) Appeal — Duty of first Appellate Court 
regarding matters of fact explained. 

The Legislature has thought fit to entrust to 
the first Appellate Court the final decision of all 
matters of fact on which the disposal of the suit 
turns. Every officer in this position should realize 
that the confidence thus reposed in him implies a 
corresponding duty and trust, that he will to the 
best of his power weigh and balance the evidence, 
facts and considerations appearing on both sides. 
He should endeavour so to decide his cases that 
his judgment may carry a conviction if not of its 
correctness, at least of a fair endeavour to place a 
correct valuation on the merits of the. cases of 
both sides. He should never let it appear either to 
the public or to a superior Court that he has 
chosen to accept the evidence of one side or the 
other without due consideration of the salient facts 
established and contrary to the conclusion to 
which the outstanding facts point, arbitrarily or 
on patently inadequate grounds. [P 36 C 2] 

S. Mustafi — for Appellant. 

A. N. Lai and K. P. Varma — 

for Respondents . 

Judgment. —This appeal arises out of a 
suit to recover damages for libel. The claim 
was Bs. 300. The Munsif found that the 
alleged libel had been made and published 
by the first three defendants and gave the 


plaintiff a modified decree against them 
assessing the damage at a hundred rupees. 
On appeal the Subordinate Judge has re-, 
versed this decision and dismissed the suit. 
Of the issues framed by the Munsif the 
first was whether the defendants or any of 
them had made and published the defama¬ 
tory statements in the libel which took the 
form of a petition to the Town Superinten¬ 
dent of Messrs. Tata & Co. Issue 2 was 
whether the plaintiff’s reputation was 
lowered thereby and issue 3 was whether 
the plaintiff was entitled to damages and,, 
if so, how much. The defence of defen¬ 
dant 1 was denial of the alleged publication. 
He did not plead either justification or pri¬ 
vilege. The defences put forward in the 
written statement of defendants 2 to 4 raise 
a plea of justification that the imputations 
were true and an issue as to this might 
well have been framed by the Munsif; but 
as he dealt with it on the merits the omis¬ 
sion is not of importance. Before the Munsif 
the further contention was raised at the 
hearing that the occasion was one of abso¬ 
lute privilege. The Munsif held that publi¬ 
cation was proved against defendants 1 to 3 
but not against defendants 4 and 5 ; that 
it was not shown that the plaintiff was a> 
man of bad character; that it was not at 
all proved that he sells women or that he 
keeps Chattisgarhia girls. The Munsif fur¬ 
ther held that the allegations in the petition 
were reckless and false, were not made 
bona fide and were not made with belief in 
their truth. He held that no case of privi¬ 
lege was made out and that the plaintiff 
was entitled to damages which he assessed 
at Rs. 100 against those of the defendants 
who had published the libel; that is to say* 
defendants 1 to 3. 

Against this decree defendants 1 to 3 
preferred an appeal jointly to the District 
Judge and it is to be noticed that in the 
memorandum of appeal it is nowhere con¬ 
tended either that the libel was justified or 
that the occasion was privileged. The appeal 
was directed against the finding regard¬ 
ing publication and the finding regarding 
damages. The contentions were that defen¬ 
dants 1 to 3 had not in fact signed the 
petition and the document was a collusive 
one and a ground was taken that the res¬ 
pondent’s evidence was inadequate and the 
question of damages was not proved. The 
learned Subordinate Judge was not content 
to discuss the correctness of the findings 
appealed against. He stated the points 
for determination in the following terms. 
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(1) Whether the defendants or any one of 
them made defamatory statements against 
the plaintiff in the petition sent to the Town 

Superintendent of Messrs. Tata & Co., under 
whom both the parties were admittedly 
employed as servants. (2) If so, whether 
the defamatory statement which the de¬ 
fendants published was true. In other 
words, if it was justified. (3) If the occa¬ 
sion of the defamatory statements may be 
a valid defence of a qualified privilege. 
(4) If the defendants established that the 
occasion was so privileged, whether the 
plaintiff succeeded in showing actual or 
express malice on the part of the defen¬ 
dants which would negative any defence of 
privileged communication. He held that 
the publication alleged in the plaint had 
been fully established. He even went on to 
observe that the lower Court should have 
found the publication proved against defen¬ 
dants 4 and 5—a question not arising be¬ 
fore him at all. He held that the occasion 
was one which might give rise to a defence 
of qualified privilege. He held in that view 
the burden of proof was on the plaintiff to 
establish malice and that the plaintiff had 
failed to discharge the burden. He said that 
the plaintiff having given his own evidence 
that he was a man of good character the 
presumption of law regarding good conduct 
of an individual could not be invoked in 
his favour and concluded that the allega¬ 
tions made in the libel were true. He 
reversed the decision of the Munsif and 
dismissed the suit. 


In second appeal it is contended that the 
Subordinate Judge should not have allowed 
the appellants to raise and succeed on de¬ 
fences not raised in the written statement 
or in the memorandum of appeal. It has 
also been contended that the Subordinate 
Judge’s findings were vitiated because he 
has misplaced the burden of proof and the 
view taken by him is against the weight of 
ie evidence. I have pointed out above 
at neither justification nor privilege was 
raised as a defence in the memorandum of 
appeal. O. 41, R. 2, Civil P. 0., lays down 


Court aP ,?r™ 2 e * ce P‘ by leave of th< 

t . •* . r ^ heard in support of any grounc 

apA 8Ct f ° rth iD the mem orandum oi 


The appellants were therefore not entitled 
to urge justification or privilege at the bear- 
ing of the appeal. They might of course ask 
the Appellate Court for leave to urge such 
grounds and it would be for the Appellate 


Court to decide whether such leave should; 
be granted or refused. The Appellate Court! 
under the same rule in deciding the appeal 
is not confined to the grounds of objection 
in the memorandum but is not permitted 
to rest its decision on any other ground 
unless the party affected thereby has had 
a sufficient opportunity of contesting the 
case on that ground. When an appellant 
seeks to raise a point not taken in the 
Courts below or in the memorandum of 
appeal the propriety of allowing him to do 
so and of basing tbe appellate decision on 
such a ground is a matter which the Appel¬ 
late Court ought to decide. In 3 Pat 818 1 
it was held that a point not taken in the 
pleadings or the memorandum of appeal 
ought not to be allowed to be raised in 
appeal. It was the duty of the Subordinate 
Judge to consider the propriety of per¬ 
mitting these defences to be raised and of 
basing tbe decision on them. 

As regards qualified privilege it is pointed 
out that the publication alleged was not 
only publication to the Town Superinten¬ 
dent but publication to a number of the 
neighbours of the parties who were asked 
to give their signatures on the petition. 
This publication was held to have been 
established and the finding of the Munsif 
on this has been accepted by the Subordi¬ 
nate Judge. Therefore no question of pri- 
vilege of any kind could arise and the 
Subordinate Judge was wholly in error both 
in allowing it to be raised and in basing his 
decision on it. As regards the defence of 
justification the propriety of allowing this 
defence to be raised ought to have been 
considered with reference to the state of 
the pleadings and of the evidence and of 
the findings of the learned Munsif. The 
plea of justification had not been raised by 
defendant 1. It was raised in para. 12 of 
the written statement of defendants 2 and 
d which runs as follows : 

® P lainfci£f sold women to some men 
which fact is known to these defendants and that 

public policy needs that it should be revealed and 

defendants think that the plaintiff being detected 

}at his grudge° Ught ^ against them to fecd 

Side by side with this plea defendants 2 
to 4 also put forward a denial of publication. 
Thus as between the plaintiff and defendant 
1 the question of justification was not raised 

P? - th ® Mu ° s ' f « Co "t- As between the 
plaintiff and defendants 2 and 3 the plea 

ad been taken and negat ived and in the 

1# plt K 5T-ftfT a p a oop‘ o a g Sah ’ < 1925 > 12 AIR 

I'at 57—84 IC 293=3 Pat 818=6 PLT 237. 
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appeal defendants 2 and 3 associated them¬ 
selves with defendant 1 who had not plead¬ 
ed justification and abstained from raising 
it on their own behalf. The position then 
was that defendant 1 had never taken this 
defence and the other defendants had aban¬ 
doned it. The procedure followed by the 
Subordinate Judge in allowing it to be argu¬ 
ed and to succeed without permission being 
asked or given and without considering and 
deciding first whether leave ought to be 
given was erroneous. It does not follow 
that in second appeal an error of procedure 
will always lead to reversal of the lower 
Appellate Court’s decision. It must be an 
error affecting the merits of the case (S. 99, 
Civil P. C.), but under S. 100 this Court 
can interfere on the ground of any substan¬ 
tial error or defect in the procedure which 
may possibly have produced error or defect 
in the decision of the case upon the merits. 
In the present case I am unable to say that 
the procedure followed has not affected the 
merits of the decision. If before giving per¬ 
mission for new grounds to be raised the 
learned Subordinate Judge had had clearly 
before him the state of the pleadings and of 
the record he might (even if in the result 
he gave permission) have taken a different 
view of the facts. He would, or should, have 
appreciated that on the question of justifi¬ 
cation the burden of proof lay on the defen¬ 
dants, not one of whom had had the courage 
to say either that the libel was true or 
that he believed it to be true, though three 
of the defendants had gone into the witness 
box. The plaintiff had the presumption of 
good conduct in his favour, had been in 
steady employment for eight years and had 
himself deposed that the libel was false; 
while the principal witness whom the de¬ 
fendants put up to support the truth of the 
libel was no other than a brother-in-law of 
defendant 1, and had been out of a job for 
nearly two years. He would, or should, 
have .attached weight to the fact that on a 
local inquiry by P. W. 1, the Circle Officer, 
the allegations had been found to be false. 
He would, or should, have noticed the rele¬ 
vance to the question of motive of the fact 
that defendant 1 was prosecuted and con¬ 
victed for beating the buffalo of the plain¬ 
tiff, an incident which occurred three days 
before the libel. He would, or should, have 
attached weight to the opinion of the trial 
Court which had the advantage of hearing 
the witnesses and observing their demea¬ 
nour. He might have inferred that at the 
time of presenting their appeal defendants 


A. I. R. 

2 and 3 had thought their case of justifica¬ 
tion too hopeless to be worth presenting to 
an Appellate Court, and had therefore 
abandoned it. He might then either have re¬ 
fused permission to raise additional grounds, 
or if he granted it, would have addressed 
himself to the facts from a very different 
point of view, and possibly with a different 
result. 

I do not propose to decide the questions 
of fact arising in this case, or to go into the 
details of the depositions to see whether the 
substantial facts I have referred to can be 
outweighed by points scored in a contest of 
wits between cross examiner and witness in 
the box. The proper place for that is the 
Court of Appeal below. The Legislature has 
thought fit to entrust to the first Appellate 
Court the final decision of all matters of 
fact on which the disposal of the suit turns. 
Every officer in this position should realize 
that the confidence thus reposed in him 
implies a corresponding duty and trust, 
that he will to the best of his power weigh 
and balance the evidence, facts and consi¬ 
derations appearing on both sides. He 
should endeavour so to decide his cases 
that his judgment may carry a conviction 
if not of its correctness, at least of a fair 
endeavour to place a correct valuation on 
the merits of the cases of both sides. He 
should never let it appear* either to the 
public or to a superior Court that he has 
chosen to accept the evidence of one side 
or the other without due consideration of 
the salient facts established and contrary to 
the conclusion to which the outstanding 
facts point, arbitrarily or on patently in¬ 
adequate grounds. In short the judgment 
ought to show that the Judge has been led 
to a particular conclusion by the force of 
the facts and not that he has had a fancy 
to adopt a particular conclusion and then 
made a one-sided presentation of the facts 
to support that conclusion. The danger that 
in any particular case a decision on facts 
may be against the weight of evidence and 
hardship may result is one that the Legis¬ 
lature has deliberately chosen to take rely¬ 
ing on the good sense, experience, honesty 
and impartiality of the officers selected to 
discharge these important duties. All the 
more therefore it is incumbent on such an 
officer to see that in the discharge of his 
functions not only are none of these impor¬ 
tant qualities wanting but none shall even 
appear to be wanting. And particular care 
should be taken to avoid even the suspicion 
of bias in dealing with the rights of parties 
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or the decision of a subordinate officer of a 
different religion or community from one- 
self. 

The appeal is allowed, the judgment and 
decree of the Subordinate Judge set aside 
and the appeal remanded to him for dis¬ 
posal according to law. He will have to 
decide (a) whether the publication alleged 
is proved; (b) whether the defendants or 
any of them ought to be heard in appeal in 
support of the plea of justification; (c) if so 
whether they have proved it, the burden 
of proof being wholly on them. I should 
state that the burden of proof on this point 
is not shifted nor does the presumption of 
good conduct cease to be available in favour 
of the plaintiff in consequence of his having 
given evidence on his own behalf; (d) the 

amount of damages. Costs will abide the 
result. 

D.s./r.k. Appeal remanded. 
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Mohamad Noor and Manohar 

Lall JJ. 

Surja Mohan Thakur and others _ 

Plaintiffs — Appellants, 
v. 

Bama Prasad Pandey and others , 

Defendants and others , Plaintiffs _ 

Respondents. 

Appeal No. 75 of 1934, Decided on 3rd 
August 1939, from original decree of Sub- 
Judge, Mongyr, D/- 15th December 1933. 

? e ? U f. ration (1908), S. 49—Unregis¬ 
tered kabuliat or patta—Value. 

The terms of a tenancy cannot be determined 
oy looking at an unregistered kabuliat or patta. 

_ CP 38 C 2] 

? eC ° rd °f Rights—Onus to prove in¬ 
correctnesses on party alleging it to be so. 

wifh \ n . the SUrVey Record of Rights carries 

JL* a 8 . ta tutory presumption of correctness and 

en rol l 18 u P°f the person, who alleges that the 
y b incorrect to prove by evidence that it is so. 

po«Llion d f IOr 1 - “" d . Tenanl ~ Tenant"lit ill! 

bv mpr ° P ! ,mited term whether can acquire, 
t a# * ertlon ’ hi « her title (Queere). 

a limited e tftrm enanfc j Wh -° is lefc into occu pation for 
term bv m can * dur * n g the continuance of that 

what X m £L a r r P D ’ aCqUir ° a higher title than 
into possession. lm °“ the date o£ 

no ( t d) pro“d °I d In n fbL e n n c ant 7 Te T‘ ° f ten “ c » 

r, „? ,rz 

year to year or tenancy-at-will. 

thJtenancy ? r °If the . terms of 

evidence to the contrary WeTena^y^sten! 


ancy from year to year or a tenancy-at-will. Such 
a tenancy can be determined on the expiry of the 
year or by a mere demand for or suing for posses¬ 
sion : (1853) 9 Ex 50, Bel. on. [P 40 C 1] 

P. R. Das, J. M. Ghose and Prem Lall_ 

for Appellants. 

Dr. Sir Sultan Ahmed, B. C. De, P. B. 
Ganguli, A. B. Jha and A. N. Lai, and 
S. N. Bose, Rameshwar Prasad Jaru- 
har, Rameshwar Choudhry and B. N. 
Rai for Respondents (defendants 
first and second party respectively). 

Manohar Lall J, —This is an appeal by 
the plaintiffs arising out of a suit instituted 
by them for declaration of title to and for 
recovery of possession of the lands in suit, 
which are 25 bighas in area, together with 
mesne profits. The suit was decreed by the 
learned Subordinate Judge in part by grant¬ 
ing a decree to the plaintiffs to recover the 
rent entered in the Record of Rights from 
the defendants second party who was held 
to be occupancy raiyat in respect of the suit 
lands. The plaintiffs have preferred this 
appeal in which they ask for a decree for 
recovery of khas possession against the 
defendant second party also and in any case 
they claim a decree for mesne profits which 
in their contention had been wrongly re¬ 
fused. The defendants first party have pre¬ 
ferred a cross-objection and by it they pray 
that the decree of the learned Subordinate 
Judge be reversed so far as it has decreed 
the suit in part in favour of the plaintiffs 

so that the suit should be dismissed in its 
entirety. 

It will be convenient to state the facts 
very shortly. The case of the plaintiffs is 
that their ancestors had purchased 8 annas 
share in taluqa Masudanpur from one Mt. 
Sahodra, who was the proprietor at that 
time, by a registered deed of sale dated 
2nd February 1872, and soon after the 
sale the vendees gave 25 bighas of land in 
that taluka in mokarari for life to the same 
Mt. Sahodra by means of an unregistered 
patta bearing date 18th March 1872. Mt 
Sahodra having died on 1st January* 1926 
the plaintiffs entered into khas possession 
of these lands which till then were in the 
possession of the Musammat. Defendants 1 

Mf d q themselves to be gotias of 

Mt. Sahodra cut and removed the paddy 
crops which had been grown on the suit 
ands on behalf of the plaintiffs on 18th 
November 1926 thereby completely oust- 
ng the plaintiffs from possession of the 
same. Hence the plaintiffs instituted the 
present suit for recovery of possession of 
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these 25 bighas of land after ousting defen¬ 
dants 1 and 2 and they claimed certain 
amount of mesne profits. Defendants 1 and 

. ln thelr defence asserted that the suit 
was barred by limitation, that the kabuliat 
whmh had been propounded by the plain¬ 
tiffs in support of the case that Mt. Sahodra 
was granted a mokarari enuring for her life 
only was not genuine, and that the disputed 
land was given by the ancestors of the 
plaintiffs in perpetual mokarari istamrari 
by an unregistered patta on 18th March 
1872. Reliance was placed on the entry in 
the Record of Rights of the year 1908 
These defendants also stated in their 
defence that defendants second party was 
an occupancy raiyat in possession of the 
suit lands and has been so recognized in the 
Survey Department. The allegations of the 
plaintiffs regarding possession were seri¬ 
ously disputed. The appellants after the 
filing of the written statement just referred 
to impleaded Govind Prasad Pandey as 
defendant second party who filed a separate 
written statement supporting in the main 
the allegations of the defendants first party. 

The learned Subordinate Judge in an 
elaborate judgment has come to the con¬ 
clusion that the kabuliat (Ex. 1) relied upon 
by the plaintiffs was a genuine document 
executed by Mt. Sahodra, that the mukarari 
rights, which were conferred upon the 
Musammat by means of the patta, (not pro¬ 
duced), of which the kabuliat is a counter¬ 
part, were to last for the lifetime of Mt. 
Sahodra only and that the oral and docu¬ 
mentary evidence regarding the plaintiffs 
having obtained possession of the disputed 
lands in 1926 and their having been dis¬ 
possessed in November 1926, was utterly 
unreliable and not worthy of credence. The 
learned Subordinate Judge further held that 
the survey entry regarding the possession 
of the defendants second party as an occu¬ 
pancy raiyat of the lands in suit was cor¬ 
rect. Upon these findings, which cannot be 
seriously assailed, supported as they are by 
good oral and documentary evidence, the 
appeal of the plaintiffs must fail. We have 
heard Mr. P. R. Das in support of the ap¬ 
peal. He has been unable to satisfy us that 
the judgment of the learned Subordinate 
Judge can be successfully assailed, even as¬ 
suming that the plaintiffs have been able to 
prove that the mukarari granted to the 
Musammat conferred upon her rights enur¬ 
ing for her life only. This was seriously 
challenged by the respondents and this 
contention will be considered at some 
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length while considering the cross-appeal. 

In the result the appeal of the plaintiffs 
fails and must be dismissed. 

I now come to the cross-appeal filed by 
the respondents, namely defendants 1 and 2. 
The contention which has been seriously 
put forward on their behalf is that the 
learned Subordinate Judge was in error in 

u POu a construction of the kabuliat 
that Mt. Sahodra obtained rights enuring 
for her lifetime only by means of the mu- 
karari grant of 1872 and that he should 

.i aVe ™ held that the ri 8 hfc3 conferred upon 
the Musammat were in the nature of a 

mukarari grant for perpetuity so that on 
her death the right to remain in possession 
of the suit lands was with these appellants 
■who have been found to be in possession 
ever smce in their capacity as reversioners 
of the estate represented by her. In the 
alternative it was argued on their behalf 
that the Musammat asserted a permanent 
mukarari right on 23rd February 1908, at 
the attestation stage before the survey 
authorities and since then she was in pos¬ 
session under open assertion of an adverse 
right and that by the lapse of 12 years 
ending in 1920 or 1921 before her death the 
Musammat must be held to have acquired 
a permanent mukarari right. 

At the outset it must be observed that 
neither of the parties in the Court below 
urged, nor the learned Subordinate Judge 
took into consideration that the kabuliat 
(Ex. 1) could not be used in evidence in J 
order to determine the nature and terms of 
the tenancy created admittedly on 18th 
March 1872; because it is unregistered. 
Similarly the patta (although it has not 
been produced) being unregistered could 
not be considered by virtue of S. 49, Regis¬ 
tration Act, to determine the terms upon 
which this tenancy was created. The law 
is quite clear upon this point. The learned 
advocates for both sides appearing before us 
conceded that the terms of the tenancy 
could not be determined by looking at the 
unregistered kabuliat or the patta and that 
the present controversy must be decided 
upon such other admissible evidence as may 
be found upon the record. What then is the 
evidence which could be relied upon ? Mr. 

J. M. Ghosh who appeared for the plain¬ 
tiffs on the first day of the hearing before 
us attempted to show that the entry in the 
survey Record of Rights dated 13th August 
1908 (Ex. H) was erroneous. That entry 
records Mt. Sahodra as a tenure-holder for 
16.37 acres of land liable to pay Rs. 16-1-9 
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as rent under patta dated 18th March 1872 
to the superior landlord, namely the prede¬ 
cessors of the plaintiffs. The entry in col. 11 
which indicates the nature, conditions and 
incidents of the tenure is “mokarrari istam- 
rari.” It was argued on the basis of Ex. 27 
and Ex. 29 that this entry was incorrect. 
Ex. 27 is a petition of objection filed by 
Mt. Sahodra on 23rd February 1908, under 
S. 103-A, Bengal Tenancy Act, asking for a 
relief in the following words: 

Khewat No. 1 relates to istimrari mukarari in¬ 
terest of the first party. At the time of attestation 
through the mistake of the karpardaz of the first 
party the words “for life” have been written in 
col. 10. It is prayed that the word “perpetual” 
may be substituted for the words “for life” in 
col. 10 of khewat No. 1 relating to istimrari mu¬ 
karari interest of the first part}'. 

Exhibit 29 is an order sheet of the sur¬ 
vey officer. On 10th April 1908 that officer 
ordered a notice to the parties to appear 
before him on 18th April 1908 to dispose 
of the objection petition (Ex. 27). On 18th 
April 1908 the order runs “objector absent, 
case struck off.” It was therefore argued 
-by Mr. J. M. Ghosh that in the absence of 
any evidence adduced on behalf of Mt. 
Sahodra the survey authorities were not 
justified in making the entry as indicated 
already. He also pointed out that Exs. 26 
and 28 showed that there was no record of 
any proceedings under Secs. 105 and 106, 
Ben. Ten. Act, in respect of this entry. In 
other words the argument before us on the 
first day was that the entry in the Record 
of Rights is based upon no materials what¬ 
ever and should be held to be incorrect in 
face of the previous petition (Ex. 27) which 
was disposed of in the absence of the objec¬ 
tor. Mr. P. R. Das who appeared for the 
plaintiffs on the following day adopted a 
different line of reasoning. He argued that 
the entry in the survey Record of Rights 
(Ex. H) must be presumed to be correct as 
provided by S. 103-B, Ben. Ten. Act. But 
he argued that the entry only describes 
Mt. Sahodra as “mukarari istimraridar” 
and on referring to a number of cases deci¬ 
ded by their Lordships of the Judicial 
Committee he submitted that the words 
istimrari mukarari” did not necessarily 
mean a mukarari which is perpetual but it 
may mean mukarari to enure for life only. 
The difficulty in accepting this argument is 
that cases which were relied upon by the 
learned counsel are cases which deal with 
the construction of a document of title in 
which the words mukarari istimrari’ were 
used but do not help us in deciding the 


matter when the term is used by the sur¬ 
vey authorities. Now looking to the Guide 
and Glossary of the Survey and Settlement 
Operations in the Patna and Bhagalpur 
Divisions (in which the land in suit lies) 
of the year 1907, it is clear that the survey 
authorities used the words “istimrari mu¬ 
karari ’ as having a special meaning. At 
page 18 the words “istimrari mukarari” are 
definitely used to mean “a tenure held in 
perpetuity at a fixed rent” and in the re¬ 
marks column it is stated that when the 
words “mukarari istimrari” are found in 
the records by itself unqualified, it should 
be held to mean “a tenure held in perpe¬ 
tuity at fixed rates.” I therefore conclude 
that the survey authorities intended to 
convey by the expression used in col. 11 of 
Ex. H that Mt. Sahodra was a permanent 
mukararidar at fixed rent. It can be reason¬ 
ably assumed that there are other papers, 
which have not been produced before us, 
which would show why the survey autho¬ 
rities, notwithstanding their having rejected 
the application of objection of Mt. Sahodra 
on 18th April 1908, in default of her ap¬ 
pearance, ultimately decided that her claim 
was correct. It is well known that an entry 
in the survey Record of Rights carries with 
it a statutory presumption of correctness 
and the onus is upon the person, who al¬ 
leges that the entry is incorrect, to prove 
by evidence that it is so. In the present 
case I am satisfied that the entry has not 
been proved by any evidence to be incor¬ 
rect ; and indeed as pointed out above, Mr. 
Das appearing for the plaintiffs relies upon 
the entry as being correct but wanted to 
place a different interpretation thereupon. 

The pleadings of the parties show that 
the plaintiffs’ case was that Mt. Sahodra 
was a mukararidar for her life only. The 
defendants on the other hand in para. 11 
of the written statement asserted that the 
settlement with Mt. Sahodra was a perpe¬ 
tual mukarari. Both parties therefore ag¬ 
reed that there was a settlement but they 
do not agree as to the terms and incidents 
of that settlement. In these circumstances, 
it is for the plaintiffs, who sue in eject¬ 
ment, to establish satisfactorily the nature 
of the grant. The plaintiffs are unable to 
give any evidence apart from the kabuliyat, 
which is inadmissible in evidence, and 
therefore the suit for recovery of possession 
must fail upon the simple ground that they 
have been unable to show that the entry in 
the survey Record of Rights is incorrect, 
and that the rights of Mt. Sahodra termina- 
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ted m law on her death in 1926 and that 
the defendants first and second party 
obtained no right after her death. 

The defendants argued as an alternative 
case that in any event the assertion by 
Mt. Sahodra in 1908 by means of the peti¬ 
tion (Ex. 27) gave the plaintiffs a cause of 
action to institute a suit for recovery of 
possession and as they failed to do so the 
Musammat must be held to have acquired 
title as a permanent mukararidar by mere 
assertion of that right and by continuing in 
possession thereafter of the lands in suit 
under that right from that date for a period 
of more than 12 years. It is unnecessary to 
consider whether a tenant who is let into 
occupation for a limited term can, during 
the continuance of that term, by mere 
assertion, acquire a higher title than what 
was given to her on the date of her enter¬ 
ing into possession. But in the circumstances 
of this case I must conclude that as the 
plaintiff has been unable to prove the terms 
of the tenancy created in favour of Mt. 
Sahodra on 18th March 1872 it must be 
assumed in the absence of evidence to the 
contrary that the tenancy was tenancy from 
year to year, see (1853) 9 Ex 50 1 at p. 52, 
or a tenancy-at-will. Such a tenancy can be 
determined on the expiry of the year or by 
a mere demand for or suing for possession. 
When Mt. Sahodra asserted in 1908 that 
sh© wag not a tenant-at-will or a yearly 
tenant but was a mukararidar in perpetuity 
she asserted title hostile to the plaintiffs’ 
ancestors and cause of action accrued to 
them to resume possession of the 25 bighas 
of land either immediately or at least on 
the expiry of that year of tenancy. No such 
suit was instituted nor is there any evidence 
that the terms upon which the Musammat 
was to hold the lands in future were altered 
by any agreement; but on the other hand 
the entry in the survey Becord of Bights 
being distinctly to the knowledge of the 
plaintiffs’ ancestors recording her as a per¬ 
manent mukararidar, was allowed to remain 
unchallenged. It must follow that the suit 
of the plaintiffs which has been instituted 
in 1931 is hopelessly barred by time. 

I would therefore allow the cross-appeal 
of the respondents and dismiss the suit of 
the plaintiffs. In dealing with the question 
of costs it must be remembered that the de¬ 
fendants first party have succeeded because 
it was discovered by my l earned brother 

1. Martin v. Smith, (1853) 9 Ex 50=43 L J Ex 
42=30 L T 268=22 W K 336. 
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when the argument began that the docu¬ 
ments of title were inadmissible in evidence 
for want of registration and this point was 
never agitated in the Courts below. I would 
accordingly order that the defendant second 
party should have his costs of this Court 
and the Court below. The appeal of the 
plaintiffs will be dismissed with costs in 
this Court. The plaintiffs will bear their 
own costs throughout and the cross-appeal 
is allowed without costs. 

Mohamad Noor J, —I agree. 


d.s./b.k. 


Appeal dismissed . 
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Vabma and Manohab Lall JJ. 

Smt. Indu Prova Debi — Appellant. 

v. 

Durga Char an Mitra and another _ 

Bespondents. 

Appeal No. 120 of 1937, Decided on 28th 
• August 1939, from original decree of Sub- 
Judge, Deoghar, D/- 31st March 1937. 

(a) Administration —Person obtaining letters 
of administration with will annexed—It cannot 
be presumed that all legacies or at least legacy 
in favour of that person has not been paid. 

The mere fact that a person obtained letters of 

administration with will annexed from the Court 

is no evidence to prove that the estate must be 

assumed to have been still unadministered nor that 

the Court should presume that all the legacies or 

at least the legacy in favour of that person has not 

been paid in accordance with the tenor of the will: 

A -T B 1918 Cal 1035 and AIR 1937 Cal 1204 
Rel . on . j-p 43 0 y* 

(b) Administration —Mortgage of immovable 
property by legatee before obtaining assent of 
executor to legacy is valid. 

Where a legatee under a will mortgages an 
immovable property left to him by the testator 
before obtaining the assent of the executor to the 
legacy the property can form the subject-matter - 
of a valid mortgage and the mortgagee is entitled 
to cut off the equity of redemption. The reason for 
the rule is that although the legatees have no pro¬ 
perty in the legacies by the devise until the assent 
of the executor is obtained, they have an interest 
in them which is capable of being transferred. In 
other words though on the assent of the executor, 
the full title passes to the legatee, the assent 
creates no new title; it merely perfects the title 
acquired under the will: AIR 1923 Cal 21 , Rel . on . 

[P 43 C 2} 

(c) Administration — How residue is ascer¬ 
tained stated. 

There is no residue of personal estate until after 
payment of the debts, funeral and testamentary 
expenses, and all costs of the administration of 
the estate of the testator. Therefore until the costs 
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have been paid the net residue cannot be arrived 
at all : (1876) 4 Gh D 53 and (1920) 1 KB 468, 
Bel. on. [ P 44 c 


(d) Succession Act (1925), S. 335 (2) — 
cutor executing mortgage in his individual 
capacity as legatee and applying money to his 

own use—His assent to legacy in his own favour 
is inferred. 

Where an executor executes a mortgage in his 
individual capacity as a legatee with respect to the 
properties bequeathed to him and applies the 
money to his own use, the executor can be taken 
to have assented to the legacy in his own favour. 

[P 44 C 1] 

(e) Succession Act (1925), S. 332 —Executor 
can give assent to legacy even before obtaining 
probate of will. 

The estate of the testator vests in the executor, 
if he accepts office, from the date of the testator’s 
death and he has the powers of an executor under 
the Probate and Administration Act even though 
probate has not been obtained. Hence, the execu¬ 
tor has power to give assent to a legacy as an exe¬ 
cutor even before he obtained the probate of the 

^ 1932 ^ ^ 92 » Bel. on; 27 Cal 683, 
held, Overruled . [P 44 q 2 ] 

(^Administration — Legatee can recover his 
specific legacy by suing for amount from per¬ 
sons in possession of property of testator as 
transferees. 

If the testator left no other property than the 
property in suit it is always open to the legatee to 
recover his specific legacy, if he brings an appro¬ 
priate action and there is no other obstacles by 
way of limitation or otherwise in his way by suing 
for the amount from the persons in possession of 
the property of the testator as transferees. The 
transferees of the residuary legatee or residuary 
legatees are always liable to have the property in 
their possession reduced to a proper extent in order 

to repay the specific legatees : A I B 1923 Cal 21, 
Bel. on. j-p 44 c 2 -j 

S. N. Bose, S. S. Bakshit and S. K. 

Sarkar — for Appellant. 

P. R. Das and S. Mustafi — 

for Respondents. 

®8iH0har Lall J.—This is an appeal by 
he plaintih against a decision of the learned 
ubordinate Judge of Deoghar dismissing 
the suit of the plaintiff which was instituted 
by her as a person to whom letters of ad- ' 

-y, , • were granted, for recovery of 

possession of the properties in suit belong¬ 
ing to the estate of the testator (who left a 
e 0 acy in her favour) which passed to the 
possession of the respondent in the circum- 

stances narrated below. The case of the 

plaintiff very briefly stated is this. One 
Gopal Chandra Chatterji had three sons, 
namely (1) Kali Prasanna Chatterji, (2) 

S Tr£ r! ir nria Chat terji and (3) Sarda Pra¬ 
sad Chatterji who died leaving the plaintiff 

as his widow and one Ganesh Chandra 

?ooQ t6 Q- as ^ helr son - Some time before 
1923, oiva Prasanna Chatterji, after the 


death of his father, executed a will regard¬ 
ing his property in favour of his nephew 
Ganesh Chandra Chatterji and nominated 
him as his executor. Siva Prasanna died on 
18th September 1923. In the same year on 
8th December Kali Prasanna Chatterji exe¬ 
cuted another will in which he left a legacy 
to the plaintiff for Rs. 2000 and three other 
legacies for a total sum of Rs. 4200. By 
this will Ganesh was appointed as the exe¬ 
cutor. Kali Prasanna died on 13th November 
1924 leaving the aforesaid will as his last 
will and testament which is Ex. 1 in this 
case. In the will he after setting out the 
specific legacies stated by me just now, 
bequeathed 

all the rest residue and remainder of my estate 
. . . after payment of my funeral and testamentary 
expenses and just debts and the legacies bequeathed 
...... unto and to the use of my said nephew 

Cxanesh Chandra Chatterji for his own absolute 
use and benefit. 

In other words Ganesh Chandra Chat¬ 
terji was both the executor and residuary 
legatee under this will of his uncle. On 
10th September 1925 Ganesh Chandra 
executed a mortgage (Ex. 2) by which he 
mortgaged the properties in suit in favour 
of the Hindustan Co-operative Insurance 
Society, Ltd., (hereinafter referred to as the 
society) who is defendant 2 and the only 
contesting respondent before us. The mort¬ 
gage was to secure an advance of Rupees 
1,05,000. The purpose of the loan was to- 
administer the estate of Siva Prasanna, 
who appointed the mortgagor as his execu¬ 
tor under the will of 18th September 1923, 
already referred to. So far as the proper¬ 
ties in suit are concerned, the mortgagor 

. * ^ was absolutely 

seised and possessed of or otherwise well 

and sufficiently entitled to them and that 
he was executing the mortgage in his indi¬ 
vidual capacity. So far as other properties of 
Siva Prasanna were included in this mort¬ 
gage bond, the mortgagor expressly pur¬ 
ported to give the mortgage in his own 
capacity as executor of Siva Prasanna. It 
was further stipulated in this document 
that the mortgagor will within six months 
obtain a probate of the will of his uncle 
iiah Prasanna under which he claimed the 
properties described in Sch. 3 and will 
execute a deed in favour of the mortgagees 
confirming these presents and in case the 
mortgagor failed to do that within the 
period of six months, he will repay to the 
mortgagees a sum of Rs. 30,000 out of the 
principal sum of Rs. 1,05,000 on the said 
terms. The mortgagor did not carry out 
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this undertaking and the mortgagee insti¬ 
tuted a suit in 1927 in the Calcutta High 
Court to enforce the mortgage of 1925. The 
society duly obtained a preliminary decree 
in January 1928, the decree was made 
final in December 1928. The properties 
mortgaged were ordered to be put to sale 
and the date fixed for the sale was 19th 
June 1931. The properties were accord¬ 
ingly sold and were purchased by defen¬ 
dant 1 who subsequently transferred his 
interest to the society, defendant 2. The 
sale certificate was duly granted on 5th 
August 1931 to the auction-purchaser. The 
sale certificate was transferred to the Court 
of Dumka for delivery of possession on 23rd 
July 1932. An objection by the plaintiff to 
this delivery of possession was rejected and 
the delivery of possession was ordered on 
8th September 1932. That matter came to 
this Court and by an order of 28th March 
1933 (Ex. F) in Civil Bevn. No. 619 of 1932, 
Macpherson J. affirmed the order of the 
lower Court but set it aside in so far as the 
property consisted of the holdings of a 
raiyat or a part thereof on the ground that 
transfers of this kind of property were in¬ 
valid under S. 27 of Begn. Ill of 1872. 

In the meantime, the plaintiff on 16th 
June 1931, applied for letters of adminis¬ 
tration with the will of the late Kali 
Prasanna annexed before the District Judge 
of Dumka. A notice was issued to the 
executor named in the will who renounced 
his executorship on 18th of July 1931. The 
letters of administration were granted 
without any opposition on 21st September 
1932, and the present suit was instituted 
on 5th September 1933 asking for reliefs 
in the form that the plaintiff has a right to 
hold possession over the properties in suit 
as administratrix of the estate of Kali 
Prasanna Chhatterji. She desired posses¬ 
sion of those properties from the society 
after vacating the order of the learned 
Subordinate Judge which was affirmed by 
this Court to the extent indicated by the 
order of 28th March 1933. The events 
narrated above are strong indications of the 
correctness of the view that the appellant 
applied for letters of administration simply 
with a view to avoid or obstruct the con¬ 
templated sale fixed for 19th June 1931; 
but this consideration is wholly irrelevant. 
The plaintiff is always entitled to rely upon 
her rights and if these are established in 
accordance with law the Court is bound to 
give proper relief to her irrespective of the 
motive which induced her to obtain letters 


of administration and then to institute the 
suit. 

The real question is whether a legatee, 
to whom letters of administration with 
copy of the will annexed have been granted, 
is entitled to institute a suit for recovery of 
possession of the estate which has passed 
out of the possession of the executor as a 
result of a transaction entered into with 
the defendants by the executor in his 
character as the residuary legatee before 
he renounced the executorship without 
taking out probate. It is necessary in the 
first instance to determine whether the 
estate of Kali Prasanna Chatterji was un¬ 
administered on the date of the present 
suit. The plaintiff alleged in para. 5 of the 
plaint that the executor Ganesh Chandra 
Chatterjee did not take any steps for ob¬ 
taining probate of the will of the testator, 
nor did he make any payment to the plain¬ 
tiff and other persons according to the 
directions in the will and subsequently he 
openly renounced the executorship. The 
defendants refused to admit the correctness 
of these allegations in para. 4 of the written 
statement and they asserted that no legacies 
remained to be paid out of the estate of 
Kali Prasanna Chatterji. In the face of 
these pleadings the onus was upon the 
plaintiff to prove that the estate remained 
unadministered. No evidence at all was 
offered by the plaintiff in the present case; 
it is significant that neither of the three 
legatees are made parties to this action, nor 
has any of them, including the executor and 
the plaintiff, chosen to come forward to give 
evidence to support the allegation of the 
plaintiff that the legacies still remained 
unpaid. But it was argued by the learned 
advocate for the appellant that as soon as 
it is established that letters of administra¬ 
tion with will annexed have been granted 
by the Court of the District Judge to the 
plaintiff it must be presumed in law that 
the specific legacies, or at least the legacy 
in favour of the plaintiff, was still due on 
the date when the letters of administra¬ 
tion were granted on 16th June 1931 and 
that the same state of affairs should be 
assumed to continue on 5th September 
1933, the date when the present suit was 
filed. The current of authority however is 
against this view. It is enough to refer 
to two cases of the Calcutta High Court, 
namely 21 C W N 1129 1 and 41 C W N 

1. Adwait Ch. Mondal v. Krishnadhone Sarkar, 

(1918) 5 A I R Cal 1035 = 42 I C 933 = 21 

OWN 1129. 
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1204. 2 In the former case it was held that 

where a will has been propounded and proved, the 
Probate Court should grant probate even though 
it should appear that there were no debts due to 
or by the testator and the legatees have been in 
possession in accordance with the directions of the 
will for a long time, it being absolutely necessary 
for the legatees to establish their title by proving 
the will, 

and it was observed by the learned Judges 
that 

the probate Court cannot go into the question 
whether the legatees have acquired independent 
title by adverse possession. 

The case in 41 C W N 1204 2 expressly 

follows the case just referred to and it is 

directly laid down in this case that 
in cases of testamentary succession, where there is 
a will and it has never been probated, the question 
whether the estate has or has not been already 
fully administered is not relevant and cannot be 
gone into by the Court in dealing with an applica¬ 
tion for probate or letters of administration. 

In my opinion, therefore, the mere fact 
that the plaintiff obtained letters of ad¬ 
ministration with will annexed from the 
Jlearned .District Judge is no evidence to 
'prove that the estate must be assumed to 
have been still unadministered nor that this 
Court should presume that all the legacies 
or at least the legacy in favour of the plain¬ 
tiff has not been paid in accordance with 
the tenor of the will. The respondent, as 
already stated, obtained a title to remain in 
possession of the lands in suit by virtue of 
the sale in execution of a mortgage decree 
obtained on the footing of a mortgage bond 
which in my view must be taken to be 
executed by the executor in his personal 
capacity as a residuary legatee. Mr. P. B. 
Das, relying upon the case in 129 E It 87, 3 
argued that it must be held that the mort¬ 
gage was executed by the mortgagor in his 
capacity as an executor ; but I am not able 
to place such a construction upon the mort¬ 
gage bond as this will involve, apart from 
straining the language used in the docu¬ 
ment, the inference that the executor com¬ 
mitted a breach of trust. The recitals in the 
ond are clear that Ganesh Chandra Chat- 
erji was executing the mortgage in order 

t * un< ^ s n °fc administer the estate 
of Kali Prasanna Chatterji but to adminis- 
er the estate of Shiva Prasanna Chatterji. 
Unless I am forced to come to the conclu¬ 
sion by the clear words used in the bond 

must hold that no breach of trust was 
committed by the executor. 


2 

3 


. Durgapada Bera v. Atul Chandra Bera, (19E 

c w N m4. 595=1 L R U938) 1 Cal 75 = 

. Doe v. Sturges, 129 E R 87. 


It is now well settled that where a legatee 
under a will mortgages an immovable pro¬ 
perty left to him by the testator before 
obtaining the assent of the executor to the 
legacy, the property could form the subject- 
matter of a valid mortgage, and the mort¬ 
gagee is entitled to cut off the equity of 
redemption. The reason for the rule is that 
although the legatees have no property in 
the legacies by the devise until the assent 
of the executor is obtained, they have an 
interest in them which is capable of being 
transferred. In other words, as pointed out 
in 50 Cal 171 4 at p. 176 : 

Though on the assent of the executor, the full 
title passes to the legatee, the assent creates no 
new title; it merely perfects the title acquired 
under the will. 


The question which is relevant to con¬ 
sider in these circumstances is whether the 
executor assented to the legacy. The facts 
speak for themselves. A useful illustration 
of how to determine whether there was an 
assent by an executor, which may be by 
conduct, to a legacy is afforded by the case 
in (1930) 1 KB 713. 6 The Master of the 
Polls at page 733 observes : 

All the relevant matters must be taken into 
consideration and, as Rowlatt J. says in his judg¬ 
ment in the present case, j'ou may have an assent 
by conduct : ‘When it is said that the executor 
‘assents to a bequest,’ what is meant is not that 
he assents to the disposition of the testator, but 
that he assents to its taking effect upon the specific 
property if the bequest is specific, upon a sum 
of money if it is pecuniary, or upon the residue 
brought out by. the executor at the end of the 
administration if it is a residuary bequest. Lord 
Haldane’s exposition in (1913) A C 76« makes this 
clear. The assent of the executor, it is important 
to add, may be inferred, when there is clearly 
nothing more to be done by way of administration. 

The other Lord Justices took the same 
view. It was faintly argued that until the 
residue is ascertained the residuary legatee 
was not in a position to transfer his rights 
to the defendants. In the present case it is 
admitted and proved that ail the outgoings, 
as provided by the testator in the will, had 
been paid off before the mortgage of 1925, 
at least there is no evidence to the contrary. 
The principle applicable is expressed by Sir 
George Jessel in (1876) 4 Ch D 53 7 at p. 56 

where he says : _ 

4. Khagendra Nath Mookerjee v. Khetra Nath 

Pal, (1923) 10 A I R Cal 21=71 I C 314 = 50 

Cal 171=36 C L J 21. 

5. Commissioners of Inland Revenue v. Smith 

(1930) 1 K B 713 = 99 L J K B 361 = 142 

L T 517 • 

6 . Attenborough v. Solomon, (1913) A C 76 = 82 

L J Ch 178=107 L T 833 = 57 S J 76 = 29 

T L R 79. 

7. Trethewy v. Helyar, (1876) 4 Ch D 58 = 46 

L J Ch 125, 
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It appears to have been long-settled law that 
there is no residue of personal estate until after 
payment of the debts, funeral and testamentary 
expenses, and all costs of the administration of the 
estate of the testator. Therefore until you have 
paid the costs, you do not arrive at the net residue 
at all, and when you do arrive at it, it is distri¬ 
buted according to law. That is the principle. 

See also (1920) 1 KB 468. 8 Applying 
these tests to the present case as I have 
stated just now the facts speak for them¬ 
selves. There is no proof in the present case 
that any of the specific legacies remained to 
be paid out. S. 332, Succession Act (Act 39 
of 1925), provides that the assent of the exe¬ 
cutor is necessary to complete the legatee’s 
title to his own legacy and by S. 335 it is 
provided that when the executor is a legatee 
his assent to his own legacy is necessary to 
complete his title to it and his assent may 
be express or implied. Sub-cl. (2) provides 
that assent shall be implied if in his manner 
of administering the property he does any 
act which is referable to his character of 
legatee and is not referable to his character 
of executor. The illustration to the Section 
is of an executor who took the rent of a 
house or the interest of Government secu¬ 
rities bequeathed to him and applied it to 
his own use and this is stated to be an as¬ 
sent. In the present case the mortgage was 
by the executor in his individual capacity 
as a legatee with respect to the properties 
bequeathed to him. He applied the money 
to his own use, because as I have pointed 
out already, the loan was taken by him not 
to administer the estate of his testator Kali 
Prasanna Chatterji. It follows by applying 
the principles in the English cases referred 
to above and also as provided by the Sec¬ 
tions of the Succession Act referred to above 
that the executor assented to the legacy in 
his own favour on the date he gave the 
mortgage to the defendants. It was then 
argued by Mr. S. N. Bose appearing for the 
appellant that the executor has no power 
to give assent as an executor before he ob¬ 
tained the probate of the will and as in 
this case no probate was ever obtained the 
assent given by the executor to himself as 
a residuary legatee was no assent in the 
eye of the law. A short answer to this con¬ 
tention is afforded by the case in 59 I A 
112 9 where their Lordships have authori¬ 
tatively laid down that 

8 . The King v. Commissioners for the special 

purposes of the Income-tax Acts, (1920) 1 KB 

468=89 LJKB 194=122 LT 389=36 TLR 

123=64 S J 107. 

9. Venkata Subamma v. Ramayya, (1932) 19 AIR 

P C 92= 59 I A 112 = 55 Mad 448 (PC). 


the estate of the testator vests in the executor, if 
he accepts office, from the date of the testator’s 
death, and he has the powers of an executor under 
the Probate and Administration Act, 1881, even 
though probate has not been obtained. 

In the present case the will has been duly 
proved before the Probate Court anterior 
to the suit. Mr. Bose sought to get over 
the difficulties thus created in his way by 
arguing that Ganesh Chandra Chatterji, the 
executor, having renounced his executorship 
in July 1931 and he never having taken out 
any probate, the assent by him would be 
inoperative to pass any title to the defen¬ 
dants. He relied upon the case in 27 Cal 
683 10 where the learned Judges made this 
observation at page 688 : 

It is only the executors who have obtained pro¬ 
bate that can act as representatives of the testator; 
and we think it but reasonable that an executor 
who renounces or refuses or is unable to act should 
be regarded as if he had never been appointed. 

This view seems to have been the older 
view of the Calcutta High Court but this 
was negatived by their Lordships of the 
Judicial Committee in the case referred to 
above. The present suit is not a suit by a 
legatee to recover his specific legacy from 
the person in possession of the testator’s 
estate. The learned Subordinate Judge ob¬ 
serves that Kali Prasanna Chatterji left 
two other houses worth about Bs. 4000 in 
Jasidih Bazar. Be that as it may, if the 
testator left no other property than the 
property in suit, it is always open to the 
legatee to recover his specific legacy, if he 
brings an appropriate action and there is 
no other obstacles by way of limitation or 
otherwise in his way, by suing for the 
amount from the persons in possession of 
the property of the testator as transferees. 
The transferees of the residuary legatee or 
the residuary legatees are always liable 
to have the property in their possession 
reduced to a proper extent in order to re¬ 
pay the specific legatees : see 50 Cal 171 4 
already referred to. For the reasons given 
above I am of opinion that the appeal fails 
and should be dismissed with costs. 

Yarma J. — I agree. 

D.S./r.k. Appeal dismissed . 

10. Satya Prashad Pal v. Motilal Pal, (1900) 27 

Cal 683. 

/ 
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Rowland and Chatterji JJ. 

Mir Wajid Ali and another — 

Plaintiffs — Appellants. 

v. 

Alidad Khan and others — Defendants 

— Respondents. 

Appeals Nos. 5 and 17 of 1938, Decided 
on 3rd August 1939, from appellate decree 
of Dist. Judge, Manbhum, D/- 20th June 
1937. 

(a) Mortgage—Redemption—Shares of some 
mortgagors purchased by mortgagee in execu¬ 
tion of money decree—Other mortgagors not 
impleaded in that suit cannot claim redemption 
of these shares. 

Where a mortgagee brings a 'suit omitting a 
necessary party and obtains a decree and purchases 
the mortgaged property in execution thereof, the 
mortgage decree and the execution sale are of no 
effect as against the person who was not impleaded 
in the mortgage 6 uit,and ho is entitled to treat the 
entire mortgage as subsisting and can therefore ask 
for its redemption in its entirety. The position is 
quite different where the equity of redemption of 
some of the mortgagors has been effectively sold 
and purchased by the mortgagee himself, at a pri¬ 
vate sale or in execution of a money decree. 

[P 46 C 1] 

Where the shares of some of the mortgagors are 
effectively sold and purchased by the mortgagee in 
execution of money decrees the equity of redemp¬ 
tion with respect to those shares is extinguished 
and redemption of those shares cannot be claimed 
by the other mortgagors whose interests were un¬ 
affected by the decrees or the execution proceedings: 
32 Cal 296 (P C), Applied. [P 4G C 2] 

(b) Adverse possession—Mortgagee’s posses¬ 
sion during continuance of mortgage is not 
adverse to mortgagor. 

A mortgagee who enters into possession of the 
mortgaged property in his capacity as a mortgagee 
can never during the continuance of the mortgage 
assert any adverse possession against the mortgagor. 
The mortgagor’s right to redeem remains alive for 
sixty years and no question of adverse possession 
arises until after the expiration of that period: 32 
Cal 296 (P C) and AIR 1925 All 133 , Eel. on ; 
AIR 1922 Mad 407 , Distmg. [P 47 C 1] 

- R. S. Chatterji and Majibur Rahman (in 
No. 5) and M. Yunus and S. C. 
Mazumdar (in No. 17) — 

for Appellants . 

M. Yunus and S. C. Mazumdar (in No. 5) 
and R. S. Chatterji and Majibur Rah¬ 
man (in No. 17) — for Respondents . 

Chatterji J.—These two appeals arise 
out of a suit for redemption of four annas 
share in certain properties described in 
schs. 1 and 2 of the plaint. The entire 
sixteen annas belonged in equal shares to 


four persons, Eshan Ali, Junab Ali, Kurban 
Ali and Imdad Ali, of whom the first three 
were brothers and the fourth was their 
nephew. These four persons executed an 
usufructuary mortgage on 26th August 1875 
in respect of sch. 1 properties in favour of 
Maddey Khan, father of defendants 1 to 4. 
Again, on 30th June 1877, the same four 
persons executed another usufructuary mort¬ 
gage in respect of schedule 2 properties 
in favour of Maddey Khan. Later in 1877 
Kurban Ali’s Jth share was released and 
again in 1907 Imdad Ali’s Jth share was 
released on payment of their respective 
quotas of the mortgage debt. Similarly, 
Junab Ali’s Jth share was also released and 
it was subsequently purchased by the mort¬ 
gagee. Thus the mortgage was left only 
with respect to the four annas share of 
Eshan Ali. After Eshan Ali’s death, some 
of his sons dispossessed the mortgagee from 
some of the mortgaged plots. The mortgagee 
then brought a suit for recovery of posses¬ 
sion against those sons and obtained a 
decree with costs. The decree for costs was 
put in execution in Execution Case No. 80 
of 1881 in which the mortgagee purchased 
the entire four annas share of Eshan Ali in 
April 1881. On 10th April 1920 the plain¬ 
tiffs of whom No. 1 is a grandson and No. 2 
is a great-grandson of Eshan Ali deposited 
Jtli share of the mortgage money under the 
provisions of S. 83, T. P. Act; but the 
mortgagee appeared and denied the right of 
the plaintiffs with the result that the case 
was struck off. The plaintiffs brought the 
present suit for redemption on 9th April 
1936. As between them No. 1 claims three 
annas and No. 2 one anna. 

The suit was contested on various grounds 
but those with which we are concerned in 
these appeals are that Maddey Khan had 
purchased the entire share of Eshan Ali in 
1881 in execution of his decree for costs 
and therefore the plaintiffs have no subsist¬ 
ing interest and are not entitled to redeem 
and that Maddey Khan since his purchase 
was in possession of the purchased share as 
a full owner adversely to the heirs of Eshan 
Ali and therefore acquired a title by adverse 
possession. There was some dispute with 
regard to the share of Eshan Ali, but the 
finding of fact is that he had four annas. It 
has also been found by the Courts below 
that Mardan Ali, grandfather of plaintiff 2, 
was a surviving son of Eshan Ali but he 
was not a party to the decree in execution 
of which Maddey Khan purchased the four 
annas share in 1881 and therefore his 
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interest was not affected by the decree or 
the execution sale. It has been further 
found that his interest was one anna which 
now belongs to plaintiff 2. As regards 
the remaining three annas share which is 
claimed by plaintiff 1, the learned Munsif, 
for reasons which need not be stated, held 
that the auction-purchase of Maddey Khan 
was inoperative. In this view he decreed the 
suit and allowed redemption in respect of 
the entire four annas. On appeal the learned 
District Judge, taking a contrary view as to 
the effect of Maddey Khan’s auction-pur¬ 
chase of the three annas share claimed by 
plaintiff 1, has held that plaintiff 2 alone is 
entitled to redeem his one anna share. He 
has made a decree accordingly. Against 
that decree these two appeals have been 
preferred, Appeal No. 5 by the plaintiffs and 
Appeal No. 17 by defendants 1 to 3. 

In the plaintiffs’ appeal No. 5 the only 
substantial point urged by Mr. Chatterji is 
that plaintiff 2 not being bound by the 
proceedings as the result of which Maddey 
Khan purchased the four annas share in 
claim, his right as a co-mortgagor to redeem 
the entire four annas remained unaffected 
as the mortgage was indivisible. In support 
of this contention reliance is placed on the 
decision of this Court in 8 P L T 81 1 and 
the decision of the Privy Council in 48 Cal 
22. 2 What was held in both these cases was 
that where a mortgagee obtained a mortgage 
decree without impleading the purchaser 
of a portion of the mortgaged properties and 
in execution of such decree purchased the 
mortgaged properties, it was open to the 
purchaser who was omitted from the mort¬ 
gage suit to sue for redemption of the entire 
mortgage. The principle underlying these 
decisions is well settled. Where the mort¬ 
gagee brings a suit omitting a necessary 
party and obtained a decree and purchases 
the mortgaged property in execution there¬ 
of, the mortgage decree and the execution 
sale are of no effect as against the person 
who was not impleaded in the mortgage 
suit, and he is entitled to treat the entire 
mortgage as subsisting and can therefore ask 
for its redemption in its entirety. The posi¬ 
tion is quite different where the equity of 
redemption of some of the mortgagors has 
been effectively sold and purchased by the 

1. Promotha Nath Mitter v. Ram Kishun Singh. 

(1927) 14 A I R Pat 25=97 I C 3S6=8 P L T 

81. 

2. Yadalli Beg v. Tukaram, (1921) 8 A I R P C 

125=57 IC 535=47 I A 207=48 Cal 22 (PC). 


mortgagee himself, at a private sale or in 
execution of a money decree. 

In the present case the mortgagee in 
execution of a money decree validly pur¬ 
chased the equity of redemption with respect 
to a three annas share out of the four annas 
in question. Plaintiff 2 can on no account 
object to the decree or the execution sale so 
far as the three annas .share is concerned. 
It is not open to him to contend that he is 
entitled to treat the entire mortgage of the 
four annas as still subsisting. The effect of 
the mortgagee s purchase of the three annas 
share was to wipe out the equity of re¬ 
demption in respect of that share. The 
mortgage cannot be said to be subsisting so 
far as that share is concerned. 

In the Privy Council case in 32 Cal 296 3 
though the facts were peculiar and some¬ 
what different, their Lordship held that 
where the shares of some of the mortgagors 
were effectively sold and purchased by the 
mortgagee in execution of decrees the equity 
of redemption with respect to those shares was 
extinguished and redemption of those shares 
could not be claimed by the other mortgagors 
whose interests were unaffected by the 
decrees or the execution proceedings. In 
that case the plaintiffs sued for redemption 
of two usufructuary mortgages of 1878. The 
defence inter alia was that the mortgagees 
had purchased the mortgaged properties in 
execution of two decrees and therefore the 
plaintiffs had no subsisting right of redemp¬ 
tion. One of the decrees was a simple money 
decree and the other was obtained by one 
of three mortgagees under an earlier mort¬ 
gage of 1874 in a suit for recovery of his 
share of the earlier mortgage debt. It is not 
clear whether the latter decree was regar¬ 
ded as a mortgage decree or was enforced 
as such. It was found as a fact that some 
of the mortgagors or their representatives 
were not parties to the decrees or the exe¬ 
cution proceedings in which the mortgagees 
purchased the properties and therefore their 
interests were not affected by the execu¬ 
tion sales. The first Appellate Court allow¬ 
ed redemption of the entire mortgages 
though the plaintiffs, rather some of them, 
were found to be interested in certain 
shares only of the mortgaged properties. 
Their Lordships of the Judicial Committee 
reversed that decree holding that the plain¬ 
tiffs were not entitled to redeem the shares 
of those persons who were parties to the 
decrees or the execution proceedings and 

3. Khiarajmal v. Daim, (1905) 32 Cal 296=32 IA 
23=1 C L J 584=8 Bar 734 (P 0). 
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accordingly their Lordships allowed re¬ 
demption only in respect of those shares 
which were found not to have passed by 
the execution sales. Though the question of 
indivisibility of a mortgage was not ex¬ 
pressly raised in the case, the principle on 
which the decision was based, I think, can 
be equally applied in the present case. In 
my opinion therefore the learned District 
Judge was quite right in holding that plain¬ 
tiff 2 was entitled to redeem his one anna 
share only. 

I may observe that it is open to question 
whether the principle of indivisibility of a 
mortgage can apply in the present case be¬ 
cause the integrity of the mortgage was 
already broken when the respective shares 
of Junab, Kurban and Imdad were sepa¬ 
rately released. 

Another small point has been urged on 
behalf of the appellants which relates to 
the form of the decrees. It appears that in 
the decree which has been passed by the 
learned District Judge it has been ordered 
that plaintiff 2’s right to redeem will be 
barred in case he fails to deposit the amount 
found due within the time allowed; but 
O. 34, R. 7 provides that in default of pay¬ 
ment within the time specified, the defen¬ 
dant will be entitled to apply for a final 
decree of the kind mentioned in sub-r. (l), 
cl. (c) (2), sub-cls. (a) and (b). The decree 

must be in accordance with these provi¬ 
sions. 

Coming now to the defendants’ appeal 
No. 17, the only point urged is that the 
mortgagee acquired a title by adverse pos¬ 
session to the one anna share of plaintiff 2. 
It is urged that since his purchase in April 
1881, Maddey Khan asserted his rights as 
a full owner and he was recorded as such 
in the Record of Bights finally published on 
26th July 1921, the entry being made after 
^ontest. The simple answer is that a mort¬ 
gagee who enters into possession of the 
mortgaged property in his capacity as a 
mortgagee can never during the continu¬ 
ance of the mortgage assert any adverse 
possession against the mortgagor. The mort¬ 
gagor s right to redeem remains alive for 
sixty years and no question of adverse pos- 

session arises until after the expiration of 
that period. 


Mr. Yunus had relied upon a decision of 

oq^ 4 0 i y High Court in 24 Bom L B 

28/ and a decision of the Madras High 

4 ‘ Ghulamhusain v. Mohiuddin Balki^, 

L R 2 287 A 1 R B ° m 1 = 67 1 0 219=24 Bom 


Court in 42 M L J 144. 6 Indeed the Bom¬ 
bay case does support his contention; but it 
stands by itself and does not refer to any 
reported decision. The trend of decisions 
however goes the other way. In the Privy 
Council case, 32 Cal 296 3 cited above, the 
question of adverse possession was raised 
but their Lordships held that as between 
the mortgagor and mortgagee exclusive 
possession by the mortgagee for any length 
of time short of the statutory period of 
60 years will be no bar or defence to a 
suit for redemption if the party is other¬ 
wise entitled to redeem. I may also refer to 
the decision of the Allahabad High Court in 
47 All 73° which is to the same effect. The 
facts of the Madras case, 42 M L J 144, 5 
were quite different because in that case 
there was a previous decision of a Court 
inter partes that the relationship of mort¬ 
gagee and mortgagor never in fact existed. 
In my opinion there is no merit in the 

defendants’ appeal which must be dismissed 
with costs. 

Subject to the modification in the form 
of the decree mentioned above, I would also 
dismiss the plaintiffs’ appeal with costs. 

Rowland J. — I agree. 

D.S./r.K. Appeals dismissed. 

5. Omayurupagam Mutt v. Sivasooria Thevan, 

(1922) 9 A I R Mad 407=70 I C 33=42 ML J 
144. 

6 . Bakha Singh v. Ram Narain Singh, (1925) 12 
A I R All 133 = 80 IC 935 = 47 All 73 = 22 
A L J 905. 


A. I. R. 1940 Patna 47 

Agarwala J. 

Sari Mohan Ojha and another _ 

Appellants. 

v. 

Bansdhaj Pathak and another _ 

Respondents. 

Second Appeal No. 554 of 1937, Decided 
on 17th August 1939, from appellate decree 
of Sub-Judge, Purulia, D/- 4th August 1937. 

Civil P. C. (1908), O. 41, R. 33 - Appellate 
Court can alter decree of trial Court in favour 
of plaintiff who is respondent to appeal even if 
he had not appealed from it. 

Order 41, Rule 33 confers upon the Appellate 
Court very wide powers to pass such orders as may 
dispose of the dispute between the parties to the 
litigation. The Rule expressly empowers a Court to 
pass an appropriate decree not only in favour of 
the appellant but in favour of any of the respon¬ 
dents or parties although such respondents or par¬ 
ties may not have filed an appeal or objection. 
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There is no bar therefore to the Appellate Court 
altering the decree of the trial Court in favour of 
the plaintiff who was a respondent to the appeal 
even if he had not appealed from it and even to 
the detriment of other respondents. [P 48 0 2] 

B. S. Cbatterji — for Appellants . 

S. C. Mazumdar and N. N. Boy — 

for Respondents . 

Judgment. — This second appeal was 
preferred by defendants 2 and 3 against 
the decision of the Subordinate Judge of 
Purulia reversing a decision of the Munsif. 
Since the filing of the appeal, defendant 3 
has died. His heirs have been brought on 
the record as respondents. The appeal 
arises out of a suit brought by the plaintiff 
on a usufructuary mortgage executed by 
defendant 1. The plaintiff sought to obtain 
a money decree against the mortgagor for 
recovery of possession against defendants 2 
and 3 who he alleged had dispossessed him 
from the mortgaged property. The mort¬ 
gaged property belonged to three brothers, 
Jadu, Banamali, father of defendant 2 and 
Ananta, father of defendant 3. Jadu exe¬ 
cuted a kobala purporting to transfer his 
interest to his brother-in-law, defendant 1, 
the mortgagor. At the same time, defen¬ 
dants 2 and 3 executed a kobala purporting 
to transfer their interests to a relation. 
The defence of defendants 2 and 3 was that 
they and Jadu were joint and that on Jadu’s 
death they succeeded by survivorship to 
his interest in the property. The sale by 
Jadu in favour of defendant 1 was said to 
be a benami transaction and it was alleged 
that after Jadu’s death his wife took posses¬ 
sion of his interest and remained in pos¬ 
session of it by way of maintenance until 
1341. Defendant 1 denied that the sale to 
him was a benami sale and supported the 
case of the plaintiff mortgagee. 

The first Court held that the sale to defen¬ 
dant 1 and the sales by defendants 2 and 3 
were benami and that the three brothers 
were joint. Consequently, the first Court 
held that defendant 1 had no power to 
execute the mortgage in favour of the plain¬ 
tiff and that he alone was liable to refund 
the money borrowed. Against that decision 
there was an appeal by defendant 1 alone. 
At the trial he sought to establish that the 
three brothers were separate and that the 
sale to him by Jadu was a real and not a 
benami transaction. This case has been ac¬ 
cepted by the Court of Appeal below which 
consequently held that the mortgage was a 
good mortgage and awarded the plaintiff a 


decree for possession against defendants 2 
and 3 with mesne profits. 

In second appeal it is contended by the 
learned advocate for the appellants that the 
Court of Appeal below was wrong in regard¬ 
ing the sales as amounting to separation 
between the three brothers. The fact that 
the three brothers purported to deal with 
their interest independently of each other is 
certainly some evidence of separation. The 
matter is put beyond doubt by an admis¬ 
sion by one of the appellants at the trial 
that he and the other appellant partitioned 
their interests between themselves. This 
admission also disposes of another point 
raised on behalf of the appellants. It was 
contended that the Court below had come 
to no finding that there was actual partition 
by metes and hounds of the interests of the 
three brothers. But if the appellants parti¬ 
tioned their interests between themselves, 
they could only have done so after the 
interest of Jadu had already been definitely 
separated. The last point urged in support 
of the appeal is that the Court of Appeal 
below should not have passed a decree for 
possession in favour of the plaintiff in an 
appeal by defendant 1 alone. It is urged 
that as plaintiff did not appeal from the 
decision of the trial Court giving him a 
money decree only against defendant 1, the 
Appellate Court had no power to alter the 
decree in his favour. O. 41, B. 33 however 
confers upon the Appellate Court very wide 
powers to pass such orders as may dispose 
of the dispute between the parties to the 
litigation. The Buie expressly empowers a 
Court to pass an appropriate decree not 
only in favour of the appellant but in favour 
of any of the respondents or parties al¬ 
though such respondents or parties may not 
have filed an appeal or objection. There is 
no bar therefore to the Court below alter¬ 
ing the decree of the trial Court in favour 
of the plaintiff who was a respondent to 
the appeal. It was contended that although 
the Appellate Court may alter a decree in 
favour of a respondent who has not ap¬ 
pealed, it has no power to do so to the 
detriment of other respondents. To adopt 
that contention would be to nullify the Buie 
altogether. There is no other point in this 
second appeal and it is dismissed with costs. 

i 

d.s./r.k. Appeal dismissed . 
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Harries C. J. and Fazl Ali J. f 

Khub Lal Cliaudliuri and others — 

Appellants. 

v. 

Bechan Mandal and others — 

Bespondents. 

Second Appeal No. 315 of 1938, Decided 
on 21st September 1939, from appellate 
decree of Sub-Judge, Purnea, D/- 29th Janu¬ 
ary 1938. 

Evidence Act (1872), S. 92, Proviso (4) — 
Mortgage deed registered — Subsequent oral 
agreement varying terms of deed is inadmis¬ 
sible to prove discharge of mortgage. 

Though it is always open to a mortgagor to 
prove that on a, certain day he paid the sum due 
under the mortgage, still when in the registered 
mortgage deed there is an express term that pay¬ 
ment should be made in a certain way and un¬ 
less endorsed on the deed it should not be regarded 
as payment at all, the mortgagor will not be 
•allowed to prove discharge of the mortgage by 
-subsequent oral agreement which goes to vary the 
terms of the mortgage. [P 50 C 1] 

Hareshwar Prasad Sinha and B. K. Chau- 
dhuri — for Appellants. 

Harihar Prasad Sinha for Saiyid Hasan 

— for Respondents . 

Harries C. J —This is a plaintiffs’ appeal 
against concurrent decrees of the Courts 
below passed in favour of the defendants. 
It appears that defendant 1 and his cousin 
Zalim owed a sum of Bs. 400 to one Darsan 
Mandal. To pay off this sum each of them 
borrowed Bs. 200 from the plaintiffs, and 
on 21st October 1928, defendant 1 and 
Zalim each executed mortgage bonds in 
favour of the plaintiffs. By these bonds they 
mortgaged their respective shares in certain 
holdings. The landlord of defendant 1 and 
Zalim obtained a rent decree against both 
of them and in due course put the property 
.to sale. This was part of the property 
covered by the mortgages executed by de¬ 
fendant 1 and Zalim. On 8th May 1935, the 
property was to be put up for sale in satis¬ 
faction of the rent decree, the decretal 
amount being Bs. 93. On that day defen¬ 
dant 1 paid Bs. 45 in part satisfaction of the 
decree and obtained an adjournment of the 
^ale to 3rd June 1935. On 3rd June 1935, 
t e property was put up for sale and pur- 

“*** on ® Bamnath, a relation of the 
piainhff for Bs. 70. In August 1935 Bam¬ 
nath took delivery of possession of the pro¬ 
perty. In the year 1936 the plaintiff brought 

two mortgage suits, one against Zalim and 
the other out of which this appeal arises 
against defendant 1. Zalim did not contest 
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the suit and allowed it to be decreed ex 
parte. Defendant 1 however hotly contested 
the suit brought against him and alleged 
that the mortgage had been fully satisfied 
and discharged. 

According to defendant 1, the mortgage 
was discharged by an arrangement entered 
into between the parties. As I have stated 
earlier, the holding in question in the pre¬ 
sent case was being put up for sale by the 
landlord in execution of a rent decree. Part 
of that decree had been satisfied and ad¬ 
journment of the sale obtained. Defendant 1 
had until 3rd June 1935, to pay the balance 
of the decree amounting to some Bs. 48; 
but it is said by arrangement between the 
plaintiffs and defendant 1 the latter re¬ 
frained from paying the balance of the decree 
or from bidding at the sale and allowed the 
property which was worth, according to 
defendant 1, about Bs. 1500 to be sold to 
Bamnath as benamidar of the plaintiff for 
Bs. 70. It was agreed that this forbearance 
on the part of defendant 1 should be re¬ 
garded as a complete discharge of the mort- 
gage. Both the Courts below have accepted 
the defendant’s version of the facts and have 
held that the mortgage was discharged. In 
second appeal however it has been urged 
that no oral evidence was admissible of this 
subsequent agreement which led to the 
discharge of the mortgage. Beliance has 
been placed upon Sec. 92, Proviso (4), Evi¬ 
dence Act, and that proviso is in these 
terms : 

The existence of any distinct subsequent oral 
agreement to rescind or modify any such contract 
grant or disposition of property, may be proved* 
except in cases in which such contract, grant or 
disposition of property is by law required to be in 
writing or has been registered according to the 

law in force for the time being as to the registra- 
. tion of documents. 

The plaintiffs contend that defendant 1 
in this case has sought to prove an oral 
agreement rescinding or modifying the ori¬ 
ginal agreement or contract between the 
parties. The mortgage was a transaction 
required by law to be in writing and was 
in fact registered. That being so, it is urged 
that no oral agreement can be proved vary¬ 
ing the terms of that document. On the 
other hand, it is argued by the respondents 
that it is always open to a mortgagor to 
prove discharge or satisfaction of a mort¬ 
gage by oral evidence. It is always open to 
a mortgagor to prove that on a certain day 
he paid the sum due under the mortgage, 
buch is not evidence of a subsequent oral 
agreement varying the terms of the morfc- 
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:gage. In the present case however defen¬ 
dant 1 cannot prove the discharge of this 
mortgage without proving an oral agree¬ 
ment varying one of the express terms of 
this contract. In the mortgage itself there 
is a stipulation as to payment and discharge 
and that term is in these words : 

And whatever money or interest I will pay for 
this bond will be first set of! towards interest and 
compound interest and after this set off towards 
interest and compound interest the remainder will 
be set off towards the principal, that is to say no 
payment will be set off towards principal so long 
as the dues towards interest and compound in¬ 
terest will remain unpaid. The payment (that will 
be made), I will at once write and get it written 
on the back of this bond. I will not raise any 
objection (regarding payment) without its being 
endorsed on the back of the bond. That is to say 
I will not produce any receipt or evidence of wit¬ 
nesses regarding plea of payment. If I produce it, 
it will be deemed useless and incorrect. 

In short there is an express term in this 
mortgage that payment towards either 
principal or interest could only be made in 
a certain way, and unless endorsed on the 
mortgage it should not he regarded as a 
payment at all. In these circumstances 
is it open to the mortgagor to attempt to 
prove discharge or satisfaction in any other 
manner ? As long as this term remains 
payment can only be proved by endorse¬ 
ments on the mortgage bond. What defen¬ 
dant 1 now seeks to do is to establish that 
the mortgage has been discharged by reason 
.of a verbal agreement which is in conflict 
■ with the express terms of the mortgage. 
Until the term as to payment in the mort¬ 
gage is varied, a transaction such as is put 
forward by defendant 1 can never amount 
to a discharge. In my view the whole case 
of defendant 1 depends on a verbal agree¬ 
ment which modifies and varies the terms 
of this written and registered document. 
No such variation or modification is admis¬ 
sible in evidence unless it has been made 
by a written and registered document. In 

• my judgment the Courts below should not 
have admitted oral evidence in this case to 
prove the agreement alleged by defendant 1 
which amounted to satisfaction of the mort¬ 
gage. Once any evidence of this agreement 
is excluded, then there is nothing to estab¬ 
lish satisfaction of the mortgage. All that 

• remains is the fact that Ramnath purchased 

• the property and that defendant 1 neither 
•paid the small balance of the decree nor bid 
.for the property nor interfered in any way 
with Ramnath's purchase. There is even 
nothing to show that Ramnath was in any 

. way benamidar of the plaintiffs. Unless the 
- evidence, which I hold is inadmissible, is 
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admitted, the case made by defendant 1 

that he has discharged the mortgage wholly 
fails. 

The result therefore is that this appeal 
must be allowed and the decrees of the 
lower Courts set aside. I would pass a mort¬ 
gage decree in favour of the plaintiffs for 
the principal amount together with interest- 
at the rate of nine per cent, per annum 
simple from the date of the mortgage to the 
end of the period of grace. Three months is 
given to defendant 1 to pay the sum due- 
After the expiry of the period of grace the 
amount due will carry interest at the rate 
of six per cent, per annum simple. I would 
direct that each party pay their own costs 
here and in the Courts below. 

Fazl Ali J.—I agree. 

D.b./r.k. Appeal allowed . 
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Harries C. J. and Fazl Ali J. 

Surajmal Marwari and another _ 

Defendants — Appellants, 
v. 

Bhubaneshwar Prasad and others , 

Plaintiffs and others , Defendants _ 

Respondents. 

Second Appeal No. 177 of 1938, Decided 
on 18th September 1939, from appellate 
decree of Sub-Judge, Bhagalpur, D/- 11th 
December 1937. 

Civil P. C. (1908), S. 148—Court can extend 
time fixed by its decree when decree is not final.. 

It is a general rule that where a party is required 
to do something under a decree and time limit is 
prescribed for doing it, the Court which passed the 
decree has no jurisdiction to extend the time limit 
but it is subject to the qualification that where the 
decree or order which fixes the time is not in¬ 
tended to be final and the Court still retains con¬ 
trol over the proceeding, the Court may extend 
time under S. 148. Whether the Court still retains 
control over the proceeding or not must be deter¬ 
mined upon the nature of the proceeding and the 
order passed therein. [P 51 C 1, 2] 

Where the Court decreed plaintiffs’ suit and 
ordered to pay deficit court-fees in these words: 
“The plaintiffs must file deficit court-fee within a 
-fortnight from to-day otherwise they will not be 
entitled to have the aforesaid decree and the suit 
will be dismissed:” 

__ 4 

Held that a final order had not been passed in 
the suit and so the Court, having still retained 
control over the proceeding had jurisdiction to 
accept the deficit court-fee after the period fixed: 
.AIR 1928 Mad 154 and (1896) 1 Ch D 644 , Bel . 
on. [p 51 C 2; P 62 O i] 

S. N. Sahay and K. P. Sukul — 

for Appellants* 

Rajkishore Prasad and A. Sashishekhar 
Sinha — for Respondents . 
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Fazl Ali J. —This appeal arises out of a 
suit brought by the respondents against the 
appellants and certain other defendants in 
the Court of the Munsif of Banka for a 
declaration of their title to and recovery of 
possession of certain lands. On 21st Decem¬ 
ber 1936, the Munsif decreed the suit in 
the following terms : 

. Considering the evidence on record, I decide that 
the plaintiffs are entitled to a declaration of their 
title as sudhbharnadars over the land and they are 
entitled to recover possession as such over the 
same. The suit accordingly is decreed on contest 
against the contesting defendants with costs includ¬ 
ing pleader’s fee at five per cent. . . . The plaintiffs 
must file the deficit court-fee within a fortnight 
from to-day otherwise they will not be entitled°to 
have the aforesaid decree and the suit will be 
dismissed -- 

The deficit court-fee was deposited by 
the plaintiffs on 5th January 1937 along 
with a petition in which they asked the 
Munsif to amend the plaint by inserting 
therein the name of their father which had 
been omitted by mistake. The Munsif there¬ 
upon passed the following order : “ Amend 
and draw up decree.” On 8th January 1937 
the appellants, who were defendants first 
party in that suit, filed a petition before 
the Munsif stating that the deficit court-fee 
had been filed a day too late and the suit 
must accordingly be dismissed. The learned 
Munsif however after hearing the parties 
rejected the petition and held that as the 
court-fee had been deposited before any 
final order dismissing the suit was passed, 
the order accepting the court-fee and direct¬ 
ing the preparation of the decree must 
stand. The decision of the Munsif was ques- 
tioned by the appellants in appeal before 
the Additional Subordinate Judge of Bhagal- 
pur f but the learned Subordinate Judge 
affirmed it and dismissed the appeal. The 
appellants have accordingly preferred this 
second appeal and the only ground urged 
on their behalf is that the Munsif having 
pronounced his judgment in the suit on 21st 
December 1936 had no jurisdiction to ac¬ 
cept the court-fee after the expiry of the 
time fixed in the judgment. Learned counsel 
for the appellants cited a number of cases 
to support his contention that where a party 
is required to do something under a decree 
and a time limit is prescribed for doing it, 
the Court which passed the decree has no 
jurisdiction to extend the time limit. That 
is undoubtedly the general rule, but it is 
subject to the qualification that where the 
decree or order which fixes the time is not 
intended to be final and the Court still 
retains control over the proceeding, the 


Lourt may extend time under S. 148, Civil 
P. C. As was pointed in A I R 1928 Mad 
154, 1 by Curgenven J., the test to deter¬ 
mine whether power still exists in the 
Court to extend time is whether the pro¬ 
ceeding in which time was originally granted 
is still pending or has been disposed of 
The same view was expressed by Keke 

wich J. in (1896) 1 Ch D 644 2 in these 
words : 

I think I ought to relieve the applicant if I can 

Mr. Lemon says I cannot, because the action is 

dead. If that is the right view, the matter is be 

yond my power. It appears to me however that 

this action is not dead.but a final stroke is 

required to eSect death. That final stroke has not 

been delivered, and therefore, in my opinion, tho 

application is properly made and the order asked 
for may be granted. 

The learned Judge after making the 
above observations added : 

There is another form of order available and an 
propriate where the Court thinks that severe terms 
should be imposed, namely that on failure to do 
certain acts within a specified time, then “the 
action do stand dismissed without further order ” 
In this case no such words are in the order. 

Thus a distinction is to be drawn between 
a case wheret he proceediqg has terminate d 
and _gne in winch it has not t erminated and 
the Court still retains control over it—VTHe 
ther the Court still retains control over the 
proceeding or not must be determined upon 
the nature of tho proceeding and the order 
passed therein If that order is a final order, 
the Court is functus officio and it cannot 
enlarge time. In such cases if any relief is 
necessary, it can be granted only upon re- 
view by that Court or on appeal by a Court 
to which an appeal lies from that Court, 
lo quote Curgenven J. once more 
the power to extend time given by Sec. 148, Civil 
1 . C., cannot bo invoked (in such cases) because 
not only has the period originally fixed or granted 
expired, but there is no previous order stfll cur! 

operate!* 011 a “ order ^tending time could 

• th , e ° ther hand * tbe decree or order 

is not final, then Sec. 148, Civil P. C„ does 

apply and the Court may enlarge time in a 

proper case. Now, when we examine the 

order passed by the Munsif in the nresenf- 

case on 21st December 1936, we find that 
it did not state that in the case of failure 
on the part of the plaintiff to pay the defU 
ci court-fee within a fortnight, the suit 

Stated 0 t b h e a d fc 1S .^' S8ed , aut omatically. It merely 
tied to a decree and the suit will be dis- | 

2 ' A I R Mad A I 54 L no P i a O 702 ammaI ' 
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(missed.** That the Munsif still retained 
control over the proceeding is clear from 
the fact that he had stayed the preparation 
of the decree in the meantime. It was only 
after the court-fee had been deposited on 
5th January 1937 that he ordered the 
decree to he drawn up. In my opinion 
therefore on the peculiar facts of this case 
it must be held that a final order had yet 
to be passed in the suit on the date when 
the Munsif accepted the court-fee and that 
he had jurisdiction to accept it. As the only 
point which was raised in this appeal fails, 
I would uphold the judgment and decree of 
the Courts below and dismiss this appeal 
with costs. 

Harries C. J.—I agree. 

D.B./r.k. Appeal dismissed. 
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Rowland and Chatterji JJ. 

Kamaleshwari Prasad and another — 

Plaintiffs — Appellants. 

! V. 

Gangadhar Mal and others — 

Defendants — Respondents. 

' Appeal No. 286 of 1938, Decided on 23rd 
August 1939, from appellate decree of Sub- 
Judge, Monghyr, D/- 17th December 1937. 

Contract Act (1872), S. 61 — Successive ad¬ 
vances by creditor and successive payments by 
debtor — Each item of debt if unpaid becomes 
time-barred on expiry of three years — Balance 
outstanding in favour of creditor is not consi¬ 
dered to consist of oldest items of debts. 

Where there had been successive advances by the 
creditor and successive payments by the debtor, the 
legal position is that each item of debt if unpaid 
becomes time-barred on the expiry of three years 
from the date on which it is incurred; but the bal¬ 
ance outstanding in favour of a creditor is not 
generally considered to consist of the oldest items 
of debt. Under S. 61, each payment ought to be ap¬ 
propriated to the satisfaction of the oldest then 
outstanding debt : A I R 1933 Pat 267 and AIR 
1916 Pat 326 , Rel. on ; A I R 1934, P C 147 , 
Disting. [P 53 0 1, 2; P 54 C 1] 

Mahabir Prasad and R. S. Chatterji — 

for Appellants. 

S. M. Mullick, Rameshwar Jaruhar and 
Rajeshwari Prasad — for Respondents. 

Rowland J. — This is an appeal by the 
plaintiffs in a money suit. The claim was to 
recover the balance due as the net result of 
a series of transactions between the parties 
between the years 1341 and 1343 Fs. It is 
common ground that the plaintiffs had a 
<Hindu joint family firm and the defendants 
had another. Between these there had been 
business relation^ for a long time. On 20th 


Asin 1341 the accounts between the parties 
were closed and entered up as being fully 
satisfied; and no balance due to either party. 
Then on 21st Asin 1341 the plaintiffs made 
an advance of Rs. 2500 to the defendants. 
In witness of this advance a handnote was 
executed which bears dates according to the 
Fasli and English calendars, that is to say 
21st Asin 1341 corresponding to 25th Octo¬ 
ber 1933. The difficulty is that these two 
dates do not correspond. 21st Asin 1341 
was 25th September 1933. After this the 
parties continued to do business with each 
other. The transactions in suit which are 
the transactions at Jhajha in District Mon¬ 
ghyr consisted of further advances by the 
plaintiffs to the defendants and some pay¬ 
ments by the defendants to the plaintiffs. 
Transactions up to Baisakh 1343 are sum¬ 
marized in the plaint and the net result 
according to the plaintiffs was a liability 
of the defendants to the plaintiffs of 
Rs. 2949-8-6 on account of principal toge¬ 
ther with some interest. The correctness of 
the books of account and the genuineness 
of the transactions were not seriously chal¬ 
lenged by the principal defendant though 
the guardian ad litem for the minor defen¬ 
dants who are sons of defendant 1 filed a 
written statement putting the plaintiffs to 
strict proof. The substantial defence taken 
by all the defendants was limitation. 

Of the transactions to which the suit re¬ 
lates the only one that was beyond three 
years from 27th November 1936, the date 
of suit, is the advance of Rs. 2500 on 21st 
Asin 1341. The plaintiffs’ case was that 
this loan was not time-barred because 
though the advance was made on 25th 
September the handnote was executed on 
25th October. On this point both Courts 
have held that the advance was in fact 
made and the handnote executed on 21st 
Asin 1341 corresponding to 25th September * 
1933 and that the English date 25th Octo¬ 
ber 1933 is merely a mistake. The plaintiffs 
contend that they are entitled to count 
limitation from the date which the hand- 
note bears calculated according to the Gre¬ 
gorian calendar under S. 25, Limitation Act, • 
and that the parties should not have been 
allowed to enter into evidence to prove 
•that the date of execution was another date 
than that written according to the English 
calendar in the handnote. We have consi¬ 
dered this contention which appears to be a 
matter of first impression. It may be that if 
the document had borne a single date evi¬ 
dence would be inadmissible to prove that 
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it was in fact executed on a different date 
or it may be that limitation would have run 
from the date which the document bears 
irrespective of whether in fact it had been 
signed on that date or on another date. But 
in the present instance we are not prepared 
to go behind the concurrent findings of fact 
that the date of the document is 21st Asin 
1341, that is to say 25th September 1933. 
That being so, the finding of the lower Ap¬ 
pellate Court must stand that the claim for 
anything which may be still due on the 
handnote either for principal or interest is 
barred unless otherwise saved. 

It is next contended that this is a mutual, 
open and current account between the 
parties to which Art. 85 of the Schedule to 
the Limitation Act is applicable and in 
support of this contention reference has 
been made to the decision of the Privy 
Council in 56 All 376. 1 That however was 
not a case under Art. 85 but under Art. 64 
and it dealt with a balance struck and 
acknowledged over the signature of the 
defendant. The plaintiff has not obtained 
an adjustment of account over the signature 
of the defendant at any period which would 
give him an available start for limitation 
for the purposes of the present suit. Indeed 
the Articles applicable to the suit appear 
to be Art. 52 for goods sold and delivered 
and Article 57 for money lent. Then it 
is contended that the suit was in substance 
not a simple suit on the handnote but a 
suit on the balance of liability ; that there 
had been successive advances by the plain¬ 
tiffs and successive payments by the defen¬ 
dants. In such a case the legal position is 
that each item of debt if unpaid becomes 
time-barred on the expiry of three years 
from the date on which it is incurred ; but 
the balance outstanding in favour of a cre¬ 
ditor is not generally considered to consist 
of the oldest items of debt. To do so would 
be to appropriate the payments made from 
time to time towards the satisfaction of the 
latest debts. No doubt under S. 59, Contract 
Act, a debtor who owes several distinct 
debts to one person and makes a payment 
to him is entitled to demand that the pay¬ 
ment is to be applied to the discharge of 
any particular debt and if he does so, the 
payment if accepted must be applied accor¬ 
dingly. S. 60 deals with the case where the 
debtor has given no such intimation and 
there are no other circumstances indicating 
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to which debt the payment is to be applied. 
In that case the creditor has his discretion 
to apply it to any lawful debt actually due 
and payable to him from the debtor ; and 
he may apply it even to a debt which is 
barred by the law in force for the time 
being as to limitation. S. 61 deals with the 
legal consequence when neither party has 
chosen to exercise his rights of specific 
appropriation of the payment to any parti-, 
cular debt. The Section directs that in this' 
case the payments shall be applied in the 
discharge of the debts in order of time 
whether they are or are not barred by the 
law in force for the time being as to limi¬ 
tation of suits. These Sections were con¬ 
strued and applied in this Court in 14 P L T 
654. 2 Against the suggestion for the appel¬ 
lants that moneys paid ought to be appro¬ 
priated in the manner indicated by S. 61, 
Contract Act, Mr. Mullick’s reply was that 
the advance of Rs. 2500 constituted a sepa¬ 
rate debt and a separate transaction. The 
very same contention was advanced on 
behalf of the defendant in 14 PIT 654 2 
which I have just cited ; but the Court held 
that the plaintiff had treated the account 
as a running account (as in this case); and 
in those circumstances it was said that there 
was no question of appropriation. 

It is assumed as a matter of law that the pay¬ 
ment would go towards the earlier items in the 
account. But assuming for the moment that this 
did not constitute a running account, the method 
of accounting adopted by the plaintiffs quite clearly 
amounts to an appropriation in law and as they 
have appropriated, as is clearly seen from the 
accounts, the debt which would otherwise be 
barred by limitation has been saved from limitation 
and the plaintiffs are entitled to recover the 
balance. 

This decision is in full accord with an 
earlier decision of this Court in 1 Pat L J 
474 3 where S. 61, Contract Act, was applied, 
and it was held that no specific appropria¬ 
tion having been made by the parties, the 
Court can apply the payments to discharge 
the debts in the order in which they were 
contracted. All the payments were directed 
to be applied in the discharge of the debts 
in order of time. Mr. Mullick for the res¬ 
pondents objected that the plaintiffs them¬ 
selves had not made the appropriation now 
suggested by them. There might be some 
force in this if S. 60 stood alone ; but the 

2. Jiban Ram Ramchander v. Sagarmal Ivhemka, 

(1933) 20 A I R Pat 2G7 = 145 I C Gil = 14 

P L T G54. 

3. Bishun Perkash Narain Singh v. Muhammad 

Siddique, (1916) 3 A I R Pat 326=35 I G 375 

= 1 Pat L J 474. 
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argument ignores S. 61. Mr. Mullick pressed 
his argument further and contended that in 
paras, 5 and 6 of the plaint, the plaintiffs 
in fact had made an appropriation of the 
payments towards the contemporaneous and 
recently incurred debts; but I am unable to 
read these paragraphs in this sense. It is 
more correct to say that in these paragraphs 
the transactions between the parties are 
dealt with as constituting a running account 
in which case clearly each payment ought 
to be appropriated to the satisfaction of the 
oldest then outstanding debt. The amount 
to which the plaintiffs will be entitled on 
calculation of the accounts on this basis has 
not been found by the Courts below and it 
is necessary to remit the record to the' 
lower Appellate Court for a finding under 
O. 41, R. 25. The finding should be return¬ 
ed to this Court within two months after 
which this appeal will be put up for final 
hearing. 

Chatterji J.—I agree. 

D.s./r.K. Order accordingly. 
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Harries C. J. and Manohar Lald J. 

Pratap Udai Nath Shall Deo — 

Decree-holder — Appellant, 
v. 

Sulchdeo Prasad Bhagat and others — 

J udgment-debtors — Respondents. 

Second Appeal No. 325 of 1938, Decided 
on 2nd May 1939, from appellate order 
of Judicial Commissioner, Chota Nagpur, 
Ranchi, D/- 20th June 1938. 

(a) Practice.—Appeal—Appellate Court can¬ 
not call for private report from lower Court. 

An Appellate Court is not entitled to call for a 
private report from the lower Court for its infor¬ 
mation. An Appellate Court must decide an appeal 
from the materials before it and if it cannot do so 
it can only act in the manner provided by the 
Civil Procedure Code. [P 54 C 2; P 55 C 1] 

.(b) Execution — Executing Court wanting to 
dispose finally application—Proper phrase to be 
used stated. 

If an executing Court wants to dispose finally of 
an application, it should use clear and unambi¬ 
guous language such as “the application is dis¬ 
missed.” “Striking off an application” is a phrase 
which is capable of a number of meanings. 

- % [P 55 C 1] 

(c) Chota Nagpur Tenancy Act (6 of 1908), 
S. 215 (3) — Orders passed on applications to 
set aside sale are within S. 215 (3). 

The terms of S. 215 (3) make it clear that orders 
passed on applications to ^et aside sales are within 
the Section. An appeal therefore lies in such case : 
AIR 1919 Pat 573, Rel. on. [p 55 C 2] 

S. M. Mullick and B. C. De_ 

for Appellant. 

N. N. Sen — for Hespondents . 


Harries C. J. — This is a miscellaneous 
second appeal from an order of the learned 
Judicial Commissioner of Chota Nagpur 
dismissing an appeal from an order of the 
Rent Suit Deputy Collector. The facts of 
the case can be shortly stated as follows: 
The appellant obtained a decree for rent 
against a tenure-holder and in execution of 
that decree the property was sold and pur¬ 
chased by Gangadhar, respondent 3. The 
purchaser however did not have his name 
recorded in the landlord’s sharista. Further 
arrears of rent accumulated, and the plain¬ 
tiff brought another suit against his original 
tenure-holder and obtained a decree. In exe¬ 
cution of that decree he again put the pro¬ 
perty up for sale, and on 16th November 
1937, he purchased it himself. On 18th 
December 1937, the respondent Gangadhar 
presented a petition praying that the sale 
should be set aside on the ground that he 
had purchased it at an earlier sale and 
that the property could not be resold. The 
learned Rent Suit Deputy Collector upon 
this petition passed the following order : 
“Put up on 22nd December 1937 with 
execution record referred to.” The matter 
was adjourned and finally came for decision 
before the Rent Suit Deputy Collector on 
2nd February 1938, when he passed the 
following order : 

This holding has already been sold and the man 
to whom it has been sold is not a party in any of 
the proceedings taken since. Strike off. 

It is to be observed that in the type¬ 
written paper-book before us the words 
“strike off” have been incorrectly typed as 
“struck off.” From this order the present 
appellant preferred an appeal to the Court 
of the Judicial Commissioner who dismissed 

it. The judgment reads as follows : 

Parties heard and record perused. On the facts 
as recounted in the Deputy Collector’s report (and 
the accuracy of his report is not disputed) the 
landlord appellant has no case. At his instance the 
holding was sold at Court auction and purchased 
by the objector-respondent who got a sale certifi¬ 
cate and delivery of possession. The holding can¬ 
not be sold again in execution of another decree 
against the original tenant (obtained without 
making the auction-purchaser a party). I dismiss 
this appeal with costs and pleader’s fee Rs. 10 to 
the contesting respondent. 

In this judgment the learned Judicial 
Commissioner refers to some report made 
by the Deputy Collector. What this report 
was is not clear, and it would appear as if 
the Judicial Commissioner had called upon 
the Deputy Collector to make a report to 
supplement the orders appearing on the 
order-sheet. This seems to me to be a mo9t 
unusual proceeding, and an Appellate Court 
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is not entitled to call for a private report 
from the lower Court for its information. 
An Appellate Court must decide an appeal 
upon the materials before it and if it can¬ 
not do so it can only act in the manner 
provided by the Civil Procedure Code. I 
presume this report was shown to the 
parties; but if it was not, then the proce¬ 
dure was highly irregular. My difficulty in 
this case is to know what precisely was the 
order of the Deputy Collector which was 
upheld on appeal by the learned Judicial 
Commissioner. It must be remembered that 
Gangadhar had presented a petition praying 
that the second sale should be set aside on 
the ground that he had purchased the pro¬ 
perty in the earlier sale and that it could 
not be resold. The learned Deputy Collec¬ 
tor’s order is “strike off,” but strike off 
what ? Did he mean to strike off the peti¬ 
tion to set aside the sale or the application 
for execution ? I think it is clear that what 
he must have intended was to strike off the 
whole execution case. It has been argued 
that he could not do that on the application 
to sot aside the sale. He should have dealt 
with that application and either allowed it 
or dismissed it. Quite obviously, the learned 
Deputy Collector was of opinion that the 
sale should be set aside ; but, as I have 
stated, he merely passed an order striking 
off something. 

I should like to make it clear that the 
phrase “strike off” is really meaningless and 
has led to endless litigation in these Courts. 
In other Courts it has been held time and 
again that the phrase “strike off” does not 
mean “dismissed” and in a decision of their 
Lordships of the Privy Council an order 
striking off was construed as an order stay¬ 
ing execution rather than dismissing it. If 
an executing Court wants to dispose finally 
of an application, it should use clear and 
unambiguous language such as “the appli¬ 
cation is dismissed.” “Striking off an appli¬ 
cation” is a phrase which is capable of a 
number of meanings. In the present case 
however it appears that the Deputy Collec¬ 
tor desired to put an end to something, and 
it may be that that something was the 
whole execution case. It is also tolerably 
clear from the judgment of the learned 
Judicial Commissioner that he regarded the 
order striking off as something passed in 
connexion with a petition to set aside the 
sale. However it is clear that if any mean¬ 
ing can be given to the phrase “strike off” 
it must mean that the execution application 
•or the execution case in its entirety was- 


dismissed. The Courts have not considered 
whether or not such an order could be made. 
In my judgment the order made by the 
learned Judicial Commissioner must be set 
aside and the case remanded to him to be 
heard and determined according to law. 

Before ending this judgment, I must refer 
to a point raised by the learned advocate 
for the respondents that no second appeal 
lay to this Court. It was contended that 
this was an order which was not appealable 
to the learned Judicial Commissioner and 
consequently that no appeal lay from that 
judgment to this Court. In my judgment 
this case fails within S. 215 (3), Chota 
Nagpur Tenancy Act, which provides that 
orders passed after decree and relating to 
the execution thereof with certain excep¬ 
tions are appealable to the Court to which 
an appeal from the decree itself would lie. 
It has been strenuously argued that as the 
property here had been sold this is not a 
decree relating to execution, because the 
execution came to an end when the property 
was purchased by Gangadhar. Reliance has 
been placed on cases dealing with the con¬ 
struction given to a similar phrase in S. 47, 
Civil P. C. In my view however the terms 
of S. 215 (3), Chota Nagpur Tenancy Act, 
make it clear that orders passed on applica¬ 
tions to set aside sales are within the Sec¬ 
tion, because certain of those orders are by 
the terms of the Section excluded from its 
ambit, for example, orders passed under 
S. 212 (2) of the Act are not to be treated 
as orders relating to execution. A perusal of 
S. 212 (2) of the Act makes it clear that 
such an order is an order setting aside a 
sale. Had that order not been expressly 
excluded, it would have been within the 
ambit of the Section. In my view the lan¬ 
guage of S. 215 (3) is wide enough to permit 
an appeal in this case. In any event if the 
order is an order striking off the execution 
' application, then clearly it is an order relat¬ 
ing to execution and is therefore appealable 
under S. 215 (3), Chota Nagpur Tenancy 
Act. For the reasons which I have given, 

I would allow this appeal, set aside the 
decree of the learned Judicial Commissioner 
and remand the case to him to be heard 
and determined according to law. In the' 
circumstances of this case, I would make 
no order as to costs. 

Manohar Lall J. — I agree. In my opi¬ 
nion the language of S. 215 (3), Chota Nag¬ 
pur Tenancy Act, is wide enough to make 
an appeal competent in a case like the 
present. Thfa was the view expressed by.' 
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Mullick J. in 49 I C 389 1 although his 

remarks are in the nature of obiter. For 
the reasons which have just been given by 
my Lord the Chief Justice, there cannot be 
any doubt that the Legislature in enacting 
S. 215 intended to depart from the inter¬ 
pretation put upon similar words in S. 47, 

Civil P. C. 

D.S./r.k. Case remanded. 

1. Nilmani Nath Sahi Deo v. Pratap Udai Nath 
Sahi Deo, (1919) 6 A I R Pat 573=49 10 3S9. 
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Varma and Rowland JJ. 

•’ Sah Radha Krishna — Appellant. 

' ' ' * v. 

Mt. Bechni Debi — Respondent. 

Appeal No. 49 of 1938, Decided on 13th 
January 1939, from original order of Sub- 
Judge, Patna, D/- 24th January 1938. 

(a) Res Judicata—Execution of decree resist¬ 
ed on ground of satisfaction—Objection reject¬ 
ed by executing Court and not pressed in 
appeal before High Court — Objection cannot 
be raised in subsequent execution proceedings. 

The execution of a decree was resisted on the 
ground that the decree was already satisfied. The 
executing Court did not entertain the objection as 
it came too late and the objection was not pressed 
when the matter was before the High Court in 
appeal. The record having gone back to the execut¬ 
ing Court for continuing the execution proceedings 
a fresh objection on the same ground was taken : 

Held that the objection was not maintainable 
its maintainability being concluded by the deci¬ 
sion of the High Court affirming the decision of the 
executing Court in the first execution proceedings. 

[P 57 C 1 ] 

(b) Civil P. C. (1908), O. 21, R. 2 (3)— 
Objection as to adjustment of decree by amount 
appropriated by decree-holder enjoying usu¬ 
fruct in interval between sale and its setting 
aside taken by purchaser in execution of 
another decree falls under O. 21, R. 2 (3). 

Objection by a purchaser of a property in execu¬ 
tion of his decree that another decree-holder in the 
interval between the sale obtained by him (the 
latter decree-holder) and its setting aside was 
enjoying the usufruct of the property and the 
amount so appropriated by such decree-holder was 
more than sufficient to satisfy the entire dues 
under his decree is a plea which falls within the 
description in O. 21, Rule 2 (3) of a payment or 
adjustment, which has not been certified or record¬ 
ed and no such payment or adjustment can be 
recognized by a Court executing the decree. 

- ' *’ [P 57 C 1] 

0 > i ■ . 

Rai Guru Saran Prasad and Kameshwar 
Dayal — for Appellant. 

Baldeo Sahay and Rajkishore Prasad — 
- - » for Respondent. 

t Rowland J*—The appellant objected in 
the Court of the Subordinate ifcidge against 


the execution of a decree against his pro*: 
perty. The objection was dismissed; hence 
he presents this appeal. The facts leading 
up to this position are that the respondent.- 
Bechni Debi, a Hindu widow, and another 
lady had brought a pauper suit against the 
male members of a Hindu joint family and 
obtained a decree on 27th September 1932, 
for maintenance at Rs. 100 per month to 
each of the plaintiffs together with arrears^ 
of Rs. 2,090. The decree was made effec-, 
tive as a charge on all the properties of 
the members of the joint family, including; 
Maksud pur tauzi No. 7499. This property 
was put up for sale in execution of a money 
decree obtained by the present appellant on 
19th August 1930 for Rs. 35,000. He pur¬ 
chased the property on 19th December 
1932, for Rs. 47,000 and the sale was con-, 
firmed on 24th August 1933. In the pre- 
sent execution the respondent seeks to 
realise the money due to her under the- 
maintenance decree, by enforcing it as a. 
charge decree against this property, Mak- 
sudpur. The appellant resisted that execu¬ 
tion on several grounds, but mainly on the 
ground that the respondent, to enforce her 
right of maintenance against him, was, 
bound to bring a separate suit. In that, 
objection petition no mention was made of. 
the point which the appellant seeks to raise- 
before us, but before its disposal he applied, 
to the Subordinate Judge to permit amend¬ 
ment of the objection petition by adding, 
two more grounds, viz., (a) that the decree 
of the opposite party stands fully satisfied 
and she has got a huge amount, at least. 
Rs. 20,000 after satisfying the decree and. 
defraying the legitimate expenses from the 
income of the property purchased by him 
in her execution case No. 101 of 1933, Sub¬ 
ordinate Judge II, Patna, and as such the 
decree is unexecutable, and (b) that the 
decree is collusive and unexecutable against, 
your petitioner (the appellant) and is not 
binding upon him. 

The Subordinate Judge in dealing with. 
the objection held that no separate suit was- 
necessary. As for the additional grounds he : 
said the objection about satisfaction can¬ 
not be entertained at this stage’ meaning, 
apparently that it came too late, and he. 
declined to treat the amendment petition* 
as a part of the previous objection petition-, 
In appeal to the High Court the question-, 
argued apparently was whether the respon¬ 
dent was bound to bring a separate suit* 
and this point was answered in the nega¬ 
tive. Wort J. added: “ It is agreed, no others 
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question arises and therefore in my judg¬ 
ment the appeal fails and must be dis¬ 
missed with costs.” It is reported in 18 
P L T 834. 1 The record having gone back 
to the Subordinate Judge for continuing the 
execution proceedings, the appellant pre¬ 
sented a fresh petition of objection taking 
this ground that the decree-holder could 
not execute the decree because it must be 
considered to be fully satisfied in conse¬ 
quence of some proceedings taken by her in 

1933. The Subordinate Judge rejected the 
objection holding that it was not maintain¬ 
able, its maintainability being concluded by 
the decision of the High Court affirming 
the decision of the Subordinate Judge. 
What the Subordinate Judge had said was 
that the objection about satisfaction cannot 
be entertained, and by not pressing any 
objection to this observation, when the 
matter was before the High Court in appeal, 
the correctness of that decision must be 
taken to be affirmed by the High Court and 
no longer capable of being called in question. 

I may however explain the nature of the 
objection a little further, by stating the facts. 
In execution of her maintenance decree 
Mt. Bechni Debi put up for sale a certain 
property Asarhi, which was purchased in 
execution. The sale was confirmed and she 
got delivery of possession on 12th Novem¬ 
ber 1933. She was apparently in possession 
until the sale was set aside on 30th June 

1934. The objection of the appellant is that 
the decree-holder in the interval between 
the sale and its setting aside was enjoying 
the usufruct of the property, and the amount 
so appropriated by her was more than suffi¬ 
cient to satisfy her entire dues under the 
decree. Such a plea seems to me to fall 
within the description in O. 21, R. 2 (3), 
Civil P. C., of a payment or adjustment, 
which has not been certified or recorded in 
the manner provided in the rule, and no 
such payment or adjustment can be recog¬ 
nized by any Court executing the decree. 
Whatever the decree-holder may have re¬ 
ceived from the property in her hands was 
received by her before the end of June 
1934. The petition of the judgment-debtor 
asking the Court to take an account from 
the decree-holder was in June 1936. If an 
objection similar to the present had been 
presented by the owners of Asarhi, it is 
possible that equities might lead to a differ¬ 
ent consequence. They might be entitled to 

1. Radha Krishna v. Mt. Bechni Debi, (1937) 24 
AIR Pat 654=172 I G 234=18 PLT 834. 


have the amount ascertained and eventually 
set off, but it might still be questioned 
whether pending ascertainment they could 
cause execution to be stayed, while the 
amount to be set off was still uncertain. 

Mr. Rai Guru Saran Prasad for the appel¬ 
lant begged the sympathy of the Court on 
the ground that the lady and her agnates- 
were colluding to throw on him the entire 
burden of a maintenance decree for which 
the agnates were primarily responsible. Bub 
he expressly said he was not in this objec¬ 
tion and appeal claiming any right of mar¬ 
shalling (S. 56, T. P. Act) or of contribution 
(S. 82) against the other judgment-debtors, 
but was resisting executing simply on the 
ground above discussed. He can get no 
relief on this ground. Both on the principle 
of res judicata and also because it is correct 
in law, I would affirm the decision of the 
Subordinate Judge and dismiss the appeal 
with costs. 

Yarma J. —I agree. 

N.K./r.K. Appeal dismissed . 
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Agarwala J. 

Lachmi Narayan Singh — Petitioner. 

v. 

Nandkishore Singh —Opposite Party. 

Criminal Revn. No. 497 of 1939, Decided 
on 22nd September 1939, against order of 
District Magistrate, Patna, D/- 13th Sep¬ 
tember 1939. 

Criminal P. C. (1898), Sec. 144—Magistrate 
can pass mandatory order on persons in posses¬ 
sion of property if necessary. 

Section 144 not only empowers a Magistrate to 
direct a person to abstain from a certain act but 
also empowers a Magistrate to pass a mandatory 
order on persons in possession of property if it is 
necessary in the opinion of the Magistrate that 
such action should be taken for the purposes enu¬ 
merated in the Section: AIR 1937 Cal 406, Rel. 
on - [P 58 C 1) 

C. P. Sinha — for Petitioner. 

Mohd. Hasan Jan and Syed Ali Khan — 

for Opposite Party . 

Order. — This is an application which 
arises in.the following circumstances : The 
Sub-Divisional Magistrate of Bihar, in view 
of an imminent danger of a breach of the 
peace between the petitioner and the oppo¬ 
site party, issued notice under S. 144, Cri¬ 
minal P. C., prohibiting either party from 
going near the subject-matter of the dispute. 
On cause being shown by the parties, the 
Magistrate confirmed the order against the 
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second party and discharged it as against 
the first party. The dispute was with res¬ 
pect to the erection of a hundh which pre¬ 
vented the water of a river from flowing 
into a pyne. The bundh is said to be on the 
land of the second party. Having prohibit¬ 
ed the second party from going to the 
bundh, the order went on to say that the 
first party were permitted to remove the 
obstruction to the flow of water, that is to 
say, the bundh. Later the Magistrate direc¬ 
ted the Local Police to assist in the removal 
of the bundh. The second party moved the 
District Magistrate against the order under 
S. 144 and asked for the stay of the order 
for the removal of the bundh. The District 
Magistrate having refused to order a stay, 
this Court was moved and an ad interim 
stay was granted. 

The question now for consideration is 
whether the cutting of the bundh shall be 
stayed or not. It has been contended that 
the order of the Magistrate with regard to 
the cutting of the bundh is itself illegal and 
therefore its execution should be stayed. 
The argument was based on the contention 
that Sec. 144, Criminal P. C., empowers a 
Magistrate only to pass a prohibitory order 
and not a mandatory order. A number of 
cases have been referred to in which this 
contention has been upheld. But when the 
facts of those cases are examined, it is found 
that what the learned Judges, who dealt 
with those cases, were considering was the 
effect of the jvords in para. 2 of S. 144 “to 
abstain from a certain act” and they were 
considering whether the power conferred 
upon the Magistrate by the Section autho¬ 
rizing him to direct a person to abstain 
from a certain act includes a power to direct 
the doing of an act. It is to be observed 
however that the Section not only empowers 
a Magistrate to direct a person to abstain 
from a certain act but also empowers a 
Magistrate to direct a person “to take cer¬ 
tain order with property in his possession 
or under his management,” if the Magistrate 
considers that such direction is likely to 
prevent, or tends to prevent, amongst other 
things, a disturbance of the public tran¬ 
quillity. This part of the Section, it seems 
,to me, clearly empowers a Magistrate to 
pass a mandatory order on persons in pos¬ 
session of property if it is necessary in the 
opinion of the Magistrate that such action 
should be taken for the purposes enumera¬ 
ted in the Section. That view is supported 
by the decision of a Division Bench of the 
Calcutta High Court in AIR 1937 Cal 
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406. 1 That was a case in which the convic¬ 
tion of a person who had disobeyed the 
order of the Magistrate passed under S. 144 
directing him to cut a certain bundh was 
upheld, on the view that the direction to cut 
the bundh was a legal order under S. 144. 

It was, in my view, within the power of 
the Magistrate in the present case to direct 
the cutting of the bundh; but in point of 
fact this case is even stronger than that. It 
is not the petitioners who were directed to 
cut the bundh. In fact as the disputed land 
is not in their possession, a mandatory order 
could not be passed against them. The Sec¬ 
tion only authorizes a mandatory order to 
be passed against a person who is, “in pos¬ 
session of the property.” Now the property 
in the present case is in the possession of 
the second party and it is the second party 
that has been directed to cut the bundh. 
The second party did not complain against 
this order but it is the first party which 
consider themselves aggrieved. However 
that may be, the question is whether in the 
circumstances of the present case the exe¬ 
cution of the order should be stayed. The 
facts found were that the night before the 
Magistrate passed the conditional order, 
under S. 144, the second party, anticipat¬ 
ing the order, endeavoured to frustrate it 
by erecting the bundh on land which was 
not in their possession and to which they 
had no right whatsoever. In these circum¬ 
stances as the order of the Magistrate is 
found to be legal and the object of the peti¬ 
tioners found to be to frustrate such order, 

I do not feel justified in granting the peti¬ 
tioner’s prayer that execution of the order 
for removal should be stayed. The rule is 
discharged. 

D.s./r.K. Rule discharged. 

9 —— - ■ ■ 

1. Balaram Dey v. Pran Ram, (1937) 24 A I R 
Cal 406=170 I C 499=38 CrLJ 915=1 L R 
(1937) 2 Cal 475=65 CLJ 460=41 C W N 897. 
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Rowland and Chatterji JJ. 

Ramdeyal Babu Lai Firm — Appellant. 

v. • ’ * - 

Lakhu Sao — Respondent. 

Appeal No. 198 of 1938, Decided on 4fch 
August 1939, from original order of Dist. 
Judge, Monghyr, D/- 14th May 1938. 

(a) Civil P. C. (1908), O. 9—Applicability to 
insolvency proceedings. 

The provisions of Order 9 may perhaps be held to 
be applicable to insolvency proceedings : AIR 1930 
Lah 996 , Rel. on. [P 59 C 1] 
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(b) Provincial Insolvency Act (1920), Ss. 35, 
27—Ex parte order of adjudication should not 
be made on clearance day. 

The orders and circulars issued by the High 
■Court should be followed by the lower Courts. The 
Court should not hear the case and pass an ex 
parte order of adjudication on the last clearance 
day. [P 59 C 2] 

G. P. Sahi — for Appellant. 

R. S. Ojha for S. C. Misra — 

for Respondent. 

Chatterji J. — This is an appeal against 
an order refusing an application of creditor 1 
to set aside an ex parte order of adjudica¬ 
tion which was passed on 30th April 1938. 
The debtor having filed an application for 
adjudication, notices were duly served on 
the creditors fixing 23rd April 1938 as the 
date of hearing. On that date creditor 1 
appeared and filed a petition for time to 
file objection. His petition was allowed and 
the case wa3 adjourned to 30th April 1938 
for hearing when he was to file his objec¬ 
tion, if any. On 30th April he did file his 
objection, but at the time when the case 
was actually taken up he did not respond 
to repeated calls and the case was heard 
and disposed of ex parte. Thereafter cre¬ 
ditor 1 made an application for setting aside 
the ex parte order of adjudication. That 
application was treated by the learned Dis¬ 
trict Judge as an application for review and 
it has been dismissed. The present appeal 
is by creditor 1 against that order. A preli¬ 
minary objection is taken on behalf of the 
respondent on the ground that the order 
appealed against being an order rejecting 
an application for review is not appealable. 
The answer is that though the expression 
review” has been used by the learned Dis¬ 
trict Judge, the application really purported 
to be one under the provisions of O. 9, Civil 
P. C. Having regard to the provisions of 
S. 5, Provincial Insolvency Act, the provi¬ 
sions of O. 9, Civil P. C., may perhaps be 
held to be applicable to insolvency proceed¬ 
ings. In 121 I C 303, 1 it was held by the 
Lahore High Court that the provisions of 
O. 9, Civil P. C., are applicable to proceed¬ 
ings under the Insolvency Act. The case 
may however be looked at from another 
point of view. S. 35, Provincial Insolvency 
Act, gives the Court power to annul an ad¬ 
judication if in the opinion of the Court it 
appears that the order of adjudication should 
not have been made. We may therefore in 
this appeal consider the propriety of the 
ex parte order of a djudication that was 

1. Bbagwan Das v. Chuni Lai, (1930) 17 A I R 
Lah 996=121 I C 303. 


made on 30th April 1938. In this view the 
preliminary objection must be overruled. 

The contention on behalf of the appel¬ 
lant is that 30fch April 1938 being the last 
Saturday was a clearance day and under 
the circular of the High Court which lays 
down that no cases should be heard except 
part-heard Sessions cases and other urgent 
criminal work, the Court should not have 
heard the case ex parte on that day. The 
learned District Judge in his order remarks 
that 30th April was definitely fixed for 
hearing and the objector had no excuse for 
not appearing when the case was called on; 
but it appears from the order-sheet that 
the case was fixed for hearing in the usual 
course. Indeed the objector did file his ob¬ 
jection on that date and when that was the 
date fixed for hearing he should have w r aited, 
but there may he some justification for his 
leaving the Court-room as it was a clear¬ 
ance day on which judicial work was pre¬ 
sumed not to be done. In my opinion the 
orders and circulars issued by the High 
Court should be followed by the lower 
Courts and although I think there was some 
negligence on the part of the objector, the 
Court should not have heard the case ex 
parte, on the last clearance day. In this 
view I would allow the appeal, set aside 
the ex parte order of adjudication and direct 
that the case be disposed of according to 
law. In the circumstances there will be no 
order for costs. 

Rowland J. —I concur in the order. 

D.s./r.k. Appeal allowed. 
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Rowland and Chatterji JJ. 

Umar and others — Appellants. 

v. 

Mahahir JLal Sahu and others — 

Respondents. 

Misc. Appeal No. 91 of 1939, Decided on 
28th July 1939, from order of Sub-Judge, 
Muzafferpur, D/- 27th March 1939. 

(a) Civil P. C. (1908), O. 32, Rr. 5, 7 (2)_ 
Reference to arbitration by person not guar¬ 
dian of minor and award — Decree thereon 

against minor is not void but voidable at in¬ 
stance of minor. 

Under the provisions of O. 32, Rr. 5 and 7 the 
application for reference to arbitration can be 
made only by the guardian for the suit after ob¬ 
taining the necessary leave of the Court and, if 
the person who makes the application is not the 
guardian, there is no valid reference. But in view 
°f O. 32, R. 7 (2) the award and decree passed on 
such reference are only voidable at the instance of- 
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minor and not wholly void : A I R 1939 Pat 278 , 
Disting.; AIR 1931 Bom 500 , Not foil. 

[P 61 0 1] 

(b) Civil P. C. (1908), S. 47 and O. 32, R. 7 
— Objection to validity of decree passed in con¬ 
travention of O. 32, R. 7 cannot be taken by 
minor in execution proceedings. 

An executing Court cannot go behind the decree; 
if it appears that the Court had no jurisdiction to 
pass the decree, the decree would be altogether 
void and in that case, it would be open to the exe¬ 
cuting Court to disregard it and refuse to execute 
it. Where however the Court has complete juris¬ 
diction to hear a case but passes a decree in 
disregard of some provisions of law, the decree is 
voidable and is binding until it is set aside in an 
appropriate proceedings. [P 61 C 1] 

Hence, where a decree is passed in contravention 
of the provisions of O. 32, R. 7, the validity of the 
decree cannot be questioned in execution proceed¬ 
ings by the minor as the decree is only voidable 
and not void as against the minors : Case law 
discussed. [P 61 C 1, 2] 

(c) Minor—Decree against—Validity—Minor 
effectively represented and no prejudice caused 
—Decree against him is not invalid even though 
no formal order of appointment of guardian is 
passed. 

Where a guardian for a minor defendant appears 
in the suit and effectively represents him although 
no formal order of appointment is made, the decree 
cannot be said to be invalid against the minor 
unless prejudice is shown : 5 Bovi L R 822, Rel. 
on. [P 62 C 1] 

(d) Civil P. C. (1908), S. 47—Decree against 
minor—Whether minor is effectively represen¬ 
ted in suit and whether prejudice is caused to 
him cannot be investigated. 

Where a decree passed against a minor is sought 
to be executed, the questions whether the minor is 
effectively represented and whether he has suffered 
any prejudice cannot be investigated in execution 
proceedings. [P 62 C 1] 

B. C. De — for Appellants. 

S. K. Mitra — for Respondents. 

Chatterji J. — This appeal which arises 
out of an execution proceeding is by Umar 
Mia and Bibi Asma, two of the judgment- 
debtors who are minors. In the original suit 
which was for dissolution of partnership 
and accounts, they were defendants 2 and 3 
and in the plaint they were represented 
by their mother Mt. Sahebzadi who was 
herself a defendant as their guardian. It 
appears that Mt. Sahebzadi did not appear 
in the suit at all but at the very earliest 
stage the minors’ step-brother Muhammad 
Sadiq, who was also a defendant, appeared on 
his own behalf and also as guardian of the 
minors. However, in the preliminary decree 
that was passed against them, the minors 
were shown to be under the guardianship 
of their mother. In the course of subse¬ 
quent proceedings in the suit, there was 
an application by the parties concerned for 


reference to arbitration. In that application 
Muhammad Sadiq signed for himself and as 
guardian of the minors. He also made a 
separate application for permission to refer 
the matter to arbitration. Permission was 
accorded and the matter was referred to 
arbitration. In due course an award was 
submitted and on the basis of the award, a 
final decree was passed against the minors 
and other defendants in the suit. Against 
that decree Muhammad Sadiq for self and 
as guardian of the minors presented an ap¬ 
plication for revision to the High Court 
with the result that their liability was re¬ 
duced to some extent. Subsequently the 
decree-holder took out execution which was 
resisted by the minors on the ground that 
the final decree was not binding against 
them inasmuch as the reference to arbitra¬ 
tion was invalid because their mother who 
was their guardian did not join in the ref¬ 
erence. This objection was overruled by the 
Subordinate Judge and he ordered the exe¬ 
cution to proceed. Against this order the 
present appeal has been preferred by the 
minors. 

- The contention raised by Mr. De on 
behalf of the appellants is that under the 
provisions of O. 32, Rr. 5 and 7, Civil P. C. r 
the application for reference to arbitration 
could be made only by the guardian for the 
suit after obtaining the necessary leave of 
the Court and as Muhammad Sadiq who 
made applications for the purpose was not 
the guardian, there was no valid reference 
and therefore the award and the decree 
were wholly void. O. 32, R. 7, sub-rule 2 
however provides that any agreement or: 
compromise entered into by the guardian! 
without the leave of the Court shall be 
voidable against all parties other than a 
minor. Obviously this means that a decree 
based on such agreement or compromise is 
not void but only voidable at the instance; 
of the minor. Mr. De relies on a decision of I 1 
this Court in 18 Pat 271 1 where their Lord- 
ships had to deal with a suit brought by a 
minor to set aside a decree based on an- 
award which was made on a reference 
obtained by his guardian without the requi¬ 
site sanction under O. 32, R. 7. It was held 
that in view of the provisions of O. 32, R. 7, 
which were applicable to the case the decree 
based on the award was not binding on the 
minor. Mr. De has referred to certain obser¬ 
vations in the judgment of his Lordship 

1. Kedar Nath Sahu v. Basant Lal Sahu, (1939) 

26 A I R Pat 278=183 I C 422 = 18 Pat 271 
= 20 P L T 170. 
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the Chief Justice, to the effect that the 
decree was invalid against the minor. No¬ 
where from that decision it appears that 
•their Lordships decided or were required 
to decide whether the decree was void or 
only voidable at the instance of the minor. 
What their Lordships actually decided was 
that the express provisions of O. 32, R. 7, 
having been contravened, the decree was 
not binding on the minor. Indeed in A I R 
1931 Rom 500, 2 which was referred to in 
that decision, their Lordships of the Bombay 
High Court observed that the award and 
decree based in terms of the award were 
void. But this observation cannot be taken 
to be an authority in view of the plain 
language of sub-r. 2, of O. 32, R. 7. In this 
Bombay case also their Lordships were deal¬ 
ing with a suit to set aside a decree. 

The position is quite different where 
objection to the validity of a decree passed 
in contravention of the provisions of O. 32, 
R. 7, is taken in the execution proceeding. 
It is a well settled principle of law that an 
executing Court cannot go behind the decree. 
No doubt if it appears that the Court had 
no jurisdiction to pass the decree, the decree 
would be altogether void and in that case, 
it would be open to the executing Court to 
disregard it and refuse to execute it. This 
was the view taken by a Full Bench of this 
Court in 4 Pat L J 240, 3 where a decree 
passed against a dead man was held to be a 
nullity and therefore inexecutable against 
his legal representatives. Sir Dawson Miller 
C. J., in that case very clearly pointed out 
the distinction between a void decree and a 
voidable decree. A void decree can be treated 


as non-existent and of no binding force or 
effect; a voidable decree is valid and bind¬ 
ing until it is declared to be invalid by a 
competent tribunal. A decree is void when 
the Court which passed it had no jurisdic¬ 
tion whether territorial or pecuniary or over 
the subject-matter or in respect of the judg¬ 
ment-debtor’s person to make it. Where 
however the Court had complete jurisdic- 
lon to hear a case but passes a decree in dis- 

. . < of some provisions of law, the decree 

is voidable and is binding until it is set 
aside in an appropriate proceeding. 

° 8 connex ion reference may be made 

t o the decision of this Court in 2 Pat 335.* 

2 . Sadashivappa Gangappa, v. Saugappa Chan- 

ToqT— q'^i 931) T l8 A 1 R B om 500=134 I C 
1221—33 Bom L R 1033. 

3 * J 4 U Q D n 8 — Ram * ( 1919 ) 6 A I R Pafc 
- ^ o 4 f5 I .° 529=4 Pafc L J 240 (F B). 

4. Si J fcde ^Narain v Ramayan, (1923) 10 AIR Pafc 
242—71 10 705=2 Pat 335=4 PLT 147. 


Again in 12 Pat 117 5 it was clearly pointed 
out that there is a distinction between an 
inherent lack of jurisdiction in a Court and 
lack of jurisdiction on grounds which have 
to be determined by the Court itself. The 
first makes the decree a nullity which can 
be ignored and need not be set aside. The 
second does not make the decree a nullity 
but only voidable; such a decree can be set 
aside by adopting the proper procedure, 
but cannot be collaterally impeached. It 
was further held in that case that where 
minors were properly represented in a suit 
but there was no formal order for the ap¬ 
pointment of their guardian, it was a case 
of a mere irregularity which did not vitiate 
the decree. In the present case there is no 
justification for holding that the decree ini 
question is a nullity. It is futile to suggest 
that the minors were not before the Court 
and therefore the Court had no jurisdiction 
over them ; in fact they did appear in Court 
through a guardian who acted for them 
though there might be no formal order 
appointing him. The decision of the Privy 
Council in 32 Cal 296 6 relied on by Mr. De 
is distinguishable because in that case what 
was decided by their Lordships was that 
the Court had no jurisdiction to sell the 
property of persons who were not parties 
to the proceedings or properly represented 
on the record. There also the question was 
raised in a suit and not in an execution 
proceeding. 

There is an equally effective answer to 
Mr. De s contention. We are not quite sure 
on the face of the records before us if any 
order was at all made by the Court ap¬ 
pointing the mother as guardian for the 
suit. On the other hand, we find that at 
the earliest stage before the time for filing 
written statement came, Muhammad Sadiq 
appeared for self and as guardian of the 
minors and at subsequent stages also he 
appears to have acted as their guardian. 
The application for reference to arbitration 
was signed by him for self and as guardian 
of the minors and he also asked for leave 
of the Court as required by O. 32, R. 7, 
Civil P. C., which was allowed. Though 
there' might be no formal order of the Court 
appointing him as the guardian of the 
minors, the question may arise whether 
they were effectively represented in the 


O. Crirwar Narayan y. Kamla Prasad, (1933) 

AIR Pafc 104=142 I C 113 = 12 Pat 117 
13PLT 737. 
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suit. It has been held by their Lordships 
of the Judicial Committee in 30 Cal 1021 7 
that where a guardian for a minor defen¬ 
dant appeared in the suit and effectively 
represented him although no formal order 
of appointment was made, the decree could 
not be said to be invalid against the minor 
unless prejudice was shown. Whether in 
the present case the minors were effectively 
represented and whether they suffered any 
prejudice are questions which cannot be 
investigated in the execution proceeding. 
For these reasons I must hold that the 
objection was rightly disallowed by the 
Subordinate Judge. I would therefore dis¬ 
miss the appeal with costs. 

Rowland J. — I agree. All Mr. De’s re¬ 
search and his interesting argument failed 
to produce before us any instance in which 
in a case of this nature the judgment-debtor 
against whom a decree had been passed had 
successfully objected to its execution on the 
ground of its being a nullity. The cases 
which he cited were cases in which the 
minors against whom a decree had been 
passed had brought suits and obtained de¬ 
clarations that the decree was not binding 
on them or had obtained a judgment and 
decree setting aside the decree. In one 
instance the minors had appealed from a 
preliminary decree and this decree was set 
aside on appeal. The mere fact that in 
AIR 1931 Bom 500 2 and A I R 1934 Cal 
845 8 the word ‘void’ appears along the 
observations of the learned Judges will not 
suffice to make them authority for what 
was not decided and was not necessary to 
be decided in those cases. The decisions in 
32 Cal 296° and 4 Pat L J 240 3 were cases 
affecting the estate of a deceased party 
whose estate after his death was not repre¬ 
sented. That is quite a different position 
from the one before us. 

n.k./r.K, _ Appeal dismiss ed. _ 

7. Bibi Walian v. Banke ^ehari Prasad Singh, 

(1903) 30 Cal 1021=30 I A 182=7 C W N 774 

=8 Sar 512 (P C). 

8 . Nurul Anwar v. Golenoor Bibi, (1934) 21 A I R 

Cal 845=153 I O 289=59 CLJ 521. 

A. I. R. 1940 Patna 62 

Rowland and Chatterji JJ. 

Bachoo Prasad Singh and others — 

Appellants. 

V. 

Gobardhan Das and others — 

Respondents. 

Appeal No. 295 of 1938, Decided on 18th 
August 1939, from original order of Sub- 
Judge, Patna, D/- 11th July 1938. 


(a) Civil P. C. (1908), O. 21, R. 22—Suit 
against members of joint family, minor mem¬ 
bers being represented by M as guardian ad 
litem—In execution proceeding notice under 
O. 21, R. 22 not served on M but execution 
sought to be taken against minors by describing 
them as under guardianship of G without re¬ 
moving M from guardianship—Sale held un¬ 
sustainable against minors. 

Once the Court has found that the legal condi¬ 
tions do not exist for proceeding with an execu¬ 
tion, then there is a lack of jurisdiction in the 
carrying on of that execution ; and all the pro¬ 
ceedings taken in the execution which was not 
properly constituted in the absence of proper notice 
under O. 21, R. 22 must fall to the ground. 

[P 64 C 1] 

In a suit against members of a joint family the 
minor members were represented by a pleader M 
appointed by the Court to be their guardian-ad- 
litem ; but in the execution application no refer¬ 
ence was made to the above named pleader. Exe¬ 
cution was sought to be taken against the minors 
describing them as under the guardianship of G. 
No notice was issued to M under O. 21, R. 22 and 
to the minors through him. There was no order of 
the Court either removing him or appointing G as 
guardian-ad-litem so as to authorize the latter to 
represent the minors in the execution proceedings 
and to make any admissions on their behalf or 
any terms with the decree holders with reference 
to the proceedings in the execution and to such 
matters as adjournments on conditions: 

Held that the sale of the share of the minors 
was unsustainable: 30 Cal 1021 (PC) and 25 
Bom 337 (P C), Disting. [P 64 C 1] 

(b) Civil P. C. (1908), O. 21, R. 90—Sale of 
entire joint family property found to be with¬ 
out title in respect of shares of minor members 
—Sale not confirmed by the time of objection by 

minors that sale did not affect their interest_ 

No mutual understanding between Court and 
bidders as to what was being sold — Sale held 
should be set aside in its entirety. 

A sale of entire joint family property was found 
to be without title as against the share of minor 
members. The sale was not confirmed by the time 
when the minors objected that the sale did not 
affect their interest. There was no mutual under¬ 
standing between the Court and the bidders as to 
what was being put to sale: 

Held that the sale should be set aside in its 
entirety and not only as against share of the 
minors. [P 64 0 2] 

Mahabir Prasad and Chowdhury Mathura 
Prasad — for Appellants. 

C. P. Sinha and Kaushal Kishore Sinba 

— for Respondents „ 

Rowland J.—This is an appeal by the 
decree-holders who in execution of a money 
decree against a number of members of 
a joint family put up to sale certain pro* 
perties of the joint family. After the sale 
three of those members presented objec¬ 
tions under S. 47, Civil P. C., and also 
under O. 21, R. 90 contending that the 
execution as against them was not pro¬ 
perly constituted at its inception and the 
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Court had no jurisdiction to proceed with 
it. The Court allowed the objection and 
declared that the sale which had been held 
should not affect the interest of the minor 
judgment-debtors who were petitioners 
before it. The facts as to representation of 
these minors are that in the original suit 
they were represented by a Pleader, Babu 
Jagdish Chandra Mitra, appointed by the 
Court to be their guardian ad litem ; but in 
the execution application no reference is 
made to the above-named pleader. Execu¬ 
tion was sought to be taken against the 
minors describing them as under the guar¬ 
dianship of Gobardhan Das who is brother 
of one and uncle of others of the minors 
and is the managing member of the joint 
family, in the course of the proceedings in 
execution Gobardhan appeared. He took 
time and he obtained adjournments of the 
sale from date to date, asking for adjourn¬ 
ments on some of these occasions in the 
name of all the judgment-debtors including 
the minors and waiving all objections re¬ 
garding the necessity of issuing a fresh sale 
proclamation in consequence of the sale 
having been adjourned. The sale was even¬ 
tually held on 5th May 1938 and the pro¬ 
perty knocked down to the decree-holders 
and the objection under S. 47 and the 
application under O. 21, R. 90 was presen¬ 
ted on 4th June 1938. It is presented in the 
name of the minors through Babu Radha 
Kishun Daga their maternal uncle. An ap¬ 
plication was presented for the discharge of 
Babu Jagdish Chandra Mitra and appoint¬ 
ment of the maternal uncle as their next 
friend. It is obvious that the failure in the 
execution petition to name Babu Jagdish 
Chandra Mitra as the guardian ad litem of 
the minor and to issue notice to him under 
O. 21, R. 22 and to the minors through 
him was in contravention of the correct 
procedure. It is clear too that there is no 
order of the Court either removing him or 
appointing Gobardhan Das as guardian ad 
litem so as to authorize the latter to re¬ 
present the minors in the execution proceed¬ 
ing and to make any admissions on their 
behalf or any terms with the decree-holders 
with reference to the proceedings in the 
execution and to such matters as adjourn¬ 
ments on conditions. The question is whe¬ 
ther these defects are to be considered fatal 

to the proceedings. 

Mr. Mahabir Prasad has relied on the 
Privy Council decision in 30 Cal 1021 1 in 

1. Walian v. Banke Behari, (1903) 30 Cal 1021= 
80 I A 182=7 OWN 774=8 Bar 512 (PC). 


which a decree and sale in execution had 
been obtained against minors whose mother 
had been nominated by the opposite party 
to be guardian ad litem and had in fact 
appeared and acted as such throughout the 
proceedings, but the Court had never passed 
a formal order appointing her to be guardian 
ad litem. In a suit brought by the minors 
years afterwards to set aside the sale and 
recover possession of the property the Privy 
Council held that the sale was not a nullity, 
that the alleged irregularities had not 
caused prejudice to the plaintiffs and they 
could get no relief. The position hero, how¬ 
ever, is not quite on all fours. In 30 Cal 
I021 1 all the parties had for years acted on 
the supposition that the mother had been 
properly appointed and had acted as guar¬ 
dian lawfully and regularly. The proceed¬ 
ings were held not to be bad merely because 
that understanding proved in fact to be 
mistaken. In effect, an arrangement had 
been proposed and carried out for the re¬ 
presentation of the minor, an arrangement 
which, if the attention of the Court had 
been given to it, would have been clearly 
unobjectionable and would have been ap¬ 
proved. But in the case before us, it is not 
so; on the face of the record it was apparent 
that the proposal to appoint Gobardhan to 
represent the minors was highly objection¬ 
able for the obvious reason that there was 
already a guardian ad litem appointed for 
the suit, including the execution proceed¬ 
ings also, therefore an order appointing 
Gobardhan can hardly be supposed to have 
been made by implication when in the cir¬ 
cumstances it could not be made. No doubt 
it was possible for the Court to remove the 
pleader and thereafter to appoint Gobar¬ 
dhan, but the Court at this stage was not 
asked to remove the pleader. So the condi¬ 
tion precedent to Gobardhan being appointed 
or acting as guardian ad litem did not exist. 
Along with the difficulty arising out of 
O. 32, Civil P. C., we have also to consider 
the bearing of O. 21, R. 22 which requires 
a notice to be served on the judgment-debtor 
to show cause why execution should not be 
levied. No such notice was served on the 
guardian ad litem appointed by the Court 
who should have received notice on behalf 
of the minors. 

It is said that a notice was served on 
Gobardhan and Mr. Mahabir Prasad sug¬ 
gests that this notice though served on a 
wrong person may suffice to give the Court 
jurisdiction to proceed with the execution. 
No doubt the service of notice on a wrong 
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person does not in all cases invalidate the 
proceedings in execution. There was the 
casein 25 Bom 337 2 in which the notice had 
been served on the wrong person as the 
legal representative of a deceased mortgagor. 
An objection was taken in those proceed¬ 
ings that the person on whom notice had 
been served was not the legal representa¬ 
tive. The Court considered that objection 
and decided against it. The property was 
sold. Years afterwards when a suit was 
brought to avoid the sale on account of the 
defect in the proceedings owing to the 
wrong person having been brought on the 
record and the right person not having been 
brought on the record, their Lordships held 
that the sale could not be defeated as the 
Court had jurisdiction to hold it; it had 
jurisdiction to hold rightly or wrongly that 
the person who had been brought on the 
record was the legal representative of the 
deceased debtor. But this case is different. 
Here we are not trying after long lapse of 
time the effect of proceedings which have 
long ago reached their conclusion in the 
Court which was seised of them. But we 
are dealing with a pending case and a sale 
which has not yet been confirmed. We are 
also not dealing with a case in which the 
Court has mistakenly held that Gobardhan 
was the right person to be served with the 
notice. On the contrary as soon as its atten¬ 
tion was drawn to the matter, the Court 
had no hesitation in finding that Gobardhan 
was not the right person. Once the Court 
has found that the legal conditions do not 
exist for proceeding with an execution, then 
there is a lack of jurisdiction in the carry¬ 
ing on of that execution; and all the pro¬ 
ceedings taken in the execution which was 
not properly constituted in the absence of 
proper notice under O. 21, R. 22 must fall 
to the ground. It follows therefore that the 
sale of the share of the respondents was 
rightly held by the Subordinate Judge to 
be unsustainable. 

Mr.Mahabir Prasad’s last contention was 
that the sale which purported to be a sale 
of the entire property, a house, should either 
stand or be set aside as a whole. There is 
I think substance in the contention. This 
is not a case in which the sale has been 
confirmed, possession taken and enjoyed for 
years but in respect of part or a share of 
the property without title. In that state of 
things there are casefc in which the pur¬ 
chaser has retained possession of so much 

2. Malkarjun v. Narhari, (1901) 25 Bom 337=27 
I A 210=2 Bom L R 927=7 Sar 739 (P 0). 


of the property as could in those proceed¬ 
ings have been validly sold to him. It was 
indeed too late to set aside the entire sale. 
But here the sale not having been yet con¬ 
firmed (I speak with reference to the date 
of the objections before the Subordinate 
Judge) it is to be considered what was being 
put up for sale and for what the purchaser 
was bidding. If there was not a mutual 
understanding between the Court and the 
bidders as to what was being put up to sale, 
it is difficult to say that such a sale can be 
confirmed. For the respondents Mr. C. P. 
Sinha has no objection to this direction 
being given. In the result the appeal is dis¬ 
missed subject to a direction that the order 
of the Subordinate Judge be read as an 
order setting aside the sale in its entirety. 
The respondents are entitled to their costs 
actually incurred by them. 

Chatterji J. — I agree. 

D.s./r.k. Appeal dismissed. 
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Surya Narain Acharya — 



Plaintiff — 
Appellant. 


Bam Tarak Misra and another — 

Defendants — Respondents. 
Appeal No. 1018 of 1938, Decided on 
20th September 1939, from appellate decree 
of Sub-Judge, Purulia, D/- 7th September 
1938. 


Transfer of Property Act (1882), S. 92 _ 

S. 92^ does not refer to mortgagee whose mort¬ 
gage is redeemed by mortgagor with mortgagee** 
money. 

Section 92 does not refer to a mortgagee whose 
mortgage has been redeemed by the mortgagor 
with money which has been obtained from the 
mortgagee himself. [P 65 C 1] 

S. G. Mazumdar and P. N. Sanyal — 

for Appellant. 

R. S. Chatterji — for Bespondents. 


Judgment. — This is an appeal by the 
plaintiff from a decision of the Subordinate 
Judge of Purulia modifying a decision of 
the Munsif of Raghunathpur. On 27th Sep¬ 
tember 1918, defendant 1 and his brothers 
executed a usufructuary mortgage in favour 
of defendant 3 to secure a loan of Rs. 450. 
Subsequently, on 9th April 1930, defen¬ 
dant 1 executed a mortgage with respect to 
his interest in the property in favour of the 
plaintiff to secure a loan of Rs. 200. A few 
days later, that is to say, on 15th April 
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1930, in consideration of a salami of Bs. 
1200, the mortgagors agreed to grant de¬ 
fendant 3, the prior mortgagee, a lease of 
the mortgaged properties. Out of the salami, 
Bs. 450 was set off against the prior mort¬ 
gage and the balance was paid in cash. This 
transaction was evidenced by a registered 
lease. The plaintiff sued on his bond of 1930 
impleading the mortgagor, the prior mort¬ 
gagee, and the subsequent mortgagee. The 
first Court decreed the suit, but that deci¬ 
sion has been reversed by the Court below 
on appeal by defendant 3, the mortgagee. 
The sole question is whether defendant 3 
by redemption of his prior mortgage has 
lost his rights as a mortgagee. The matter 
appears to be concluded by S. 101, T. P. Act. 
The material portions of that Section are : 

Any mortgagee of an immovable property may 
purchase or otherwise acquire the rights in the 
property of the mortgagor without thereby causing 
the mortgage to be merged as between himself and 
any subsequent mortgagee of the same property. 

By the agreement of 15th April 1930, de¬ 
fendant 3, the prior mortgagee, has acquired 
permanent rights in the property and the 
Section clearly provides that as between 
the prior mortgagee and any subsequent 
mortgagee the prior mortgage shall not be 
considered to have been merged in the 
other interest which has been acquired. The 
learned advocate for the appellants con¬ 
tends that S. 92, T. P. Act, is the Section 
which is applicable to the facts of this case. 
According to this argument defendant 3 was 
a person who had advanced to a mortgagor 
money with which the mortgage had been 
redeemed and therefore was a person subro¬ 
gated to the rights of the mortgagee whose 
mortgage had been redeemed provided that 
the mortgagor has, by a registered instru¬ 
ment, agreed that that person shall be sub¬ 
rogated. Now, as there was no agreement 
by a registered instrument that defendant 3 
should be subrogated to the position of a 
prior mortgagee, it is contended that he 
could no longer rely upon his position as a 
mortgagee. The paragraph of S. 92 on which 
the learned advocate relies clearly does not 
refer to a mortgagee whose mortgage has 
jbeen redeemed by the mortgagor with 
money which has been obtained from the 
mortgagee himself. There is no other point- 
in this second appeal which [is therefore 
•dismissed with costs. 


D.B./R.K. 


Appeal dismissed . 
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Varma and Manohar Lall JJ. 

Singheshwar Singh and others — 

Defendants — Appellants, 
v. 

Medni Prasad Singh and others , Plain¬ 
tiffs, and others , Defendants — 

Bespondents. 

Appeal No. 27 of 1937, Decided on 19th 
September 1939, from original decree of 
Sub-Judge, Monghyr, D/- 26th February 
1936. 

(a) Bihar Money-lenders (Regulation of 
Transactions) Act (7 of 1939), Sec. 7 — Words 
“evidenced by such document” —Meaning of. 

The meaning of the words “evidenced by such 
document” is that the Court should, in every case, 
look to the document on which the loan is based 
in order to find out the loan advanced. If the loan 
is based upon a single document then the Court 
will ascertain from that document what is the 
amount of loan mentioned in it, always bearing 
in mind the definition of the word “loan” which 
covers an engagement to fulfil a previous obliga¬ 
tion; where the loan is evidenced by a series of 
letters or other documents like bahi khatas or 
based on as evidenced by a hand-note which for 
some purposes may be inadmissible in evidence, 
nevertheless a Court must refer to them for the 
purpose of S. 7 to find out what the loan was in 
order to apply the rule of damdupat adopted by 
the Legislature with the limitations provided by 
the Act. [P 67 C 2] 

(b) Mortgage —Priority—Mortgage in favour 
of B — Subsequent mortgage in favour of C of 
some properties covered by earlier mortgage 

— Subsequent mortgage in favour of B to pay 
balance due on first mortgage with additional 
security and lower rate of interest — Suit by B 
within 12 years of due date under third mort¬ 
gage but beyond that due under first mortgage 

— C held not entitled to priority and suit not 
barred by limitation. 

A mortgagor executed a mortgage in 1912 in 
favour of B. In 191G he executed another mort¬ 
gage in favour of C by hypothecating some of the 
properties comprised in the mortgage of 1912. In 
1922 he executed mortgage in favour of B. The 
whole of the amount secured by this mortgage was 
the balance then due to B under the earlier bond 
of 1912. In this document the earlier mortgage of 
1912 was specifically referred to and it was stated 
that the properties of the mortgage of 1922 were 
subject to the mortgage of 1912. In the mortgage 
of 1922 additional security was given and there 
was stipulation to pay lower rate of interest A 
suit was brought within 12 years of the due date 
of payment of the bond of 1922 but more than 12 
years of the due date of payment of the bond of 
1912 : 

Held that by the mortgage of 1922, the mort¬ 
gagee never gave up his security under the bond of 
1912 and the effect of the mortgage of 1922 was 
merely to substitute the covenant to pay the mort¬ 
gage amount on the due date stated in this bond 
in place of the covenant to pay as stated in the 
bond of 1912. The suit was therefore a suit on the 
bond of 1922 and the right of the mortgagee so far 


1910 P/9 & 10 
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as the property stood charged in the bond of 1912, 
had never been given up; the charge could still be 
enforced and was always enforceable so long as the 
full amount secured was not repaid. Hence, the 
suit on the bond of 1922 was not barred by limita¬ 
tion; the mortgage bond of 1912 was kept alive, 
and the claim of priority by C must fail : AIR 
1918 Mad 1327 , Bel. on; Case law discussed. 

[P 68 C 2; P 69 C 1; P 70 0 2] 

(c) Transfer of Property Act (1882), S. 67-A 
:—S. 67-A is not retrospective. 

The provisions of S. 67-A are not retrospective. 

(P 70 0 2] 

(d) Bihar Money-lenders (Regulation of 
Transactions) Act (7 of 1939), S. 7 — “Docu¬ 
ment*' in expression “based on document*' 
can be used in two ways — In one case evi¬ 
dencing loan and in another case simply men¬ 
tioning loan — Sec. 7 does not contemplate that 
same document may relate to two different 
amounts. 

Section 7 deals with two kinds of loan — a loan 
advanced and a loan based on a document. Under 
the second heading it takes into consideration two 
kinds of documents on which loan may be based— 
one kind may evidence the loan and the other 
which may not evidence the loan, but may be 
utilized to find out the amount mentioned in it. 
The document in the expression “based on a docu¬ 
ment’* can be used in two different ways, in one 
case evidencing a loan and in another case simply 
mentioning a loan. The Section cannot be inter¬ 
preted to contemplate that the same document 
may relate to two different amounts. [P 71 C 2] 

K. Sahai and R-. S. Chatterji — 

for Appellants. 

‘ B. N. Bai and K. K. Sinha — 

for Respondents. 

Manohar Lall J. —This is an appeal by 
defendants 1, 2, 3, 4, 5 and 6 who are the 
mortgagors and are appellants 1, 2, 4, 5, 6 
and 7 in this Court, as well as by defen¬ 
dant 27, who is a subsequent mortgagee, 
against the decision of the learned Sub¬ 
ordinate Judge of Monghyr dated 26th 
February 1936, decreeing the suit which 
was instituted by the plaintiffs-respondents 
to enforce a mortgage bond dated 31st 
August 1922 in the following circumstances: 
On 27th April 1906, the father of the prin¬ 
cipal appellants, who will be hereinafter 
referred to as the mortgagors, executed a 
mortgage bond in favour of the plaintiff and 
his sons to secure a sum of Us. 800. A sum of 
Bs. 200 was paid back later on by the mort¬ 
gagor to reduce his liability but the major 
part remained unpaid. On 11th October 
1912 the mortgagors executed another 
mortgage bond in favour of the same mort¬ 
gagees to secure a sum of Bs. 1391 stipula¬ 
ting to pay compound interest at Bs. 1-2-0 
per cent, per mensem. The amount due 
under the earlier bond had come up to Bs. 
1241 and a sum of Bs. 150 was taken in 
cash by the mortgagors. On 29th May 1916 


the mortgagors executed another mortgage— 
a usufructuary mortgage—for a sum of Bs. 
900 in favour of defendant 27, an appellant 
before us. The property covered by this 
usufructuary bond is included in the pro¬ 
perties given in the mortgage of the earlier 
bond of 1912. The mortgagee of 1916 paid 
the sum of Bs. 900 to the earlier mortgagee 
as stipulated in the mortgage of 1916. On 
5th August 1920, the mortgagors gave a 
sudhbharna to the plaintiffs for a sum of 
Bs. 1500, some property which was also 
given in security in the earlier bond of 1912. 
This bond is Ex. 3, and by it the mortgagor 
stipulated to pa} 7 the whole amount of Bs. 
1500 in one lump sum in Baisakh 1334; 
the possession of the mortgaged properties 
was for a fixed period of seven years. 

The amount of Bs. 1500 was arrived at 
by calculating the dues of the mortgagee of 
this bond under another bond of Bs. 888 
and the balance of Bs. 612 was paid in part 
payment of the liability under the bond of 
1912 which is Ex. 2 in the case. On 31st 
August 1922 the mortgagors again executed 
a mortgage bond, the bond in suit, for 
Bs. 2000 stipulating to pay interest at 13- 
annas per cent, per mensem to be com¬ 
pounded. The whole of the amount secured 
by this document was the balance then due 
under the bond of 1912. In this bond, 
which is Ex. 2 (a) in the case, it is stated 
that the amount of Bs. 2000 is the balance 
of the principal and interest after deduction 
of the payment towards the bond of lltb 
October 1912, that the bond is being exe¬ 
cuted on account of previous dues and the 
amount will be paid on 30th Baisakh, 1330 
fasli. It is also stated in the bond that the 
mortgaged properties under this document 
are not subject to any other encumbrance 
than that under the bond of 1912 and 
another usufructuary bond of 1905. The 
properties given in security consist of all the 
properties which were given under the bond 
of 1912, but there are additional proper¬ 
ties also. The present suit was instituted 
on 27th April 1935, that is to say within- 
12 years of the due date of payment of the 
bond of 1922, but beyond 12 years of the 
due date of the payment of the bond of 1912‘ 
which was renewed as aforesaid by giving- 
additional security in 1922 and with a sti¬ 
pulation to pay a lower rate of interest. It 
is unnecessary to state the different de¬ 
fences taken in the Court below as the 
matter in controversy before us has resolved 
itself into two questions of law : one concer¬ 
ning the application of the provisions of the* 
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Bihar Money-lendars Act, 1939 and the 
other concerning the priority of defen¬ 
dant 27. 

The learned Subordinate Judge held that 
the bond in suit was a valid document, 
that the plaintiffs never agreed to release 
the property given in security to defendant 
27, that the bond of 1912 was not fully 
satisfied by the payment by defendant 
27 in 1916 and therefore his claim for 
subrogation was negatived. He also held 
that the usufructuary mortgage bond of the 
year 1920 in favour of the respondents, 
which covers the properties included in the 
bond of 1912, was executed with the full 
knowledge and consent of the mortgagors. 
He also negatived the contention of the 
defendant that the stipulation to pay com¬ 
pound interest at 13 annas per cent, was 
excessive. The plea of limitation was not 
pressed and was overruled by the learned 
Subordinate Judge. In appeal it is argued 
that having regard to S. 7, Bihar Money¬ 
lenders Act, this Court should not pass 
any decree for a sum larger than Rs. 1391, 
the amount stated in the bond of October 
1912, and that from the interest due on 
this amount, a deduction should be made of 
the sum of Rs. 1512 which was admitted 
or proved to have been paid towards the 
bond of 1912 from time to time in lieu of 
interest. In other words, the contention is 
that a decree for mortgage amount should 
be passed not exceeding Rs. 1391 if there 
are no other obstacles in the way of the 
plaintiffs. I do not agree with this conten¬ 
tion. The wording of S. 7 is clear. A Court 
has to find out in each case where the loan 
is based upon a document what is the exact 
amount of the loan stated in the document. 
The word ‘loan’ has been defined in the 
Act to include a transaction on a bond bear¬ 
ing interest executed in respect of past 
liability. 

Applying these tests, I am satisfied that 
the amount of loan advanced in the present 
case for the purposes of the Bihar Money¬ 
lenders Act, is the amount stated in the 
document of 1922; ‘the loan’ is based upon 
that document. That amount, I find is 
Rs. 2000. The plaintiffs are therefore enti¬ 
tled to a decree for this amount and to a 
decree for interest for a sum not larger 
than Rs. 2000 as no payment has been 
proved to have been made after the execu¬ 
tion of this bond. But it was argued by 
counsel appearing on behalf of the appellants 
that the wording of S. 7, Bihar Money¬ 
lenders Act, justified him in urging that 


although the amount of Rs. 2000 is men¬ 
tioned in the document upon which the 
loan is based, nevertheless the document 
evidenced the loan of Rs. 1391 originally 
advanced in 1912 which swelled up to 
Rs. 2000 in 1922. The argument is based 
upon the last few words of S. 7 which run 
as follows: If the loan is based on a docu¬ 
ment, the amount of loan mentioned in, or 
evidenced by such document.” 

As the matter was of first impression, we 
had the assistance of the learned Advocate- 
General who, very kindly, came to assist 
us at our request. The learned Advocate- 
General submitted that the words “evi¬ 
denced by such document” can only apply 
to a case where the loan is evidenced by 
bahi khata and the loan is based upon it 
and that in such cases the Court must find 
out from the bahi khatas the amount evi-| 
denced thereby. On a careful consideration' 
of the argument advanced, I am of opinion 
that the meaning of this clause (though 
somewhat obscurely worded) is that the 
Court should, in every case, look to the 
document on which the loan is based in 
order to find out the loan advanced. If the 
loan is based upon a single document, then 
the Court will ascertain from that docu¬ 
ment what is the amount of loan mention¬ 
ed in it, always bearing in mind the 
definition of the word loan’ already pointed 
out, which covers an engagement to fulfil a 
pievious obligation; where the loan is evi¬ 
denced by a series of letters or other docu¬ 
ments like bahi khatas or based on as 
evidenced by the handnote which for some 
purposes may be inadmissible in evidence, 
nevertheless, a Court must refer to them 
for the purpose of S. 7 to find out what the 
loan was in order to apply the rule of dam- 
dupat adopted by our Legislature with the 
limitations provided by the Act. When I 
apply this construction to the present case, 

I am of opinion that the loan in the present 
case should be taken to be Rs. 2000. Learned 
counsel for the appellants tried to argue 
that the finding of the learned Subordinate 
Judge disallowing the plea of the payment 
of two items of Rs. 492-7-0 and Rs. 282 
was erroneous. But he could not advance 
any convincing argument which would 
justify us in differing from the findings of 
th® learned Subordinate Judge on Issue 6. 

lhat finding is based upon good and cogent 
reasons. I agree with the learned Subordi- 

story of the panchait 
and the adjustment of accounts in 1342 Fs. 
cannot be successfully established. 
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Defendant 27 who, as I have stated 
above, is the mortgagee of some of the pro¬ 
perties covered by the bond of 1912 and 
who is a mortgagee of the year 1916, con¬ 
tended that by the execution of the bond of 
1922, the prior bond of 1912 was fully paid 
off in the eye of the law, with the result that 
his client became the prior encumbrancer 
and that the mortgaged properties should 
not be allowed to be sold free from the 
encumbrances of his bond of 1916. He 
argued in the alternative that if it was held 
that the bond of 1912 was alive to sustain 
the mortgage charge prior to that of his 
charge of 1916, then the suit must be held 
to be barred by limitation as having been 
instituted beyond 12 years of the due date 
stated in the bond of 1912; and repelled the 
contention that any acknowledgment sub¬ 
sequent to 1916 by the mortgagor, would 
operate in law to keep alive the bond of 
1912 against him, the mortgagee of 1916. 
In my opinion, these contentions are fully 
answered by the decision of the Madras 
High Court reported in 38 I C 240. 1 The 
facts of that case were that in 1882 a cer¬ 
tain Bajah and his son executed a mortgage 
to one Subbamma of four villages to secure 
the advance of a sum of Bs. 25,000 and 
interest thereon (the amount was payable 
on demand). In 1888, the son, who had 
become the Bajah on his father’s death, 
mortgaged the same four villages and two 
others in addition to the same mortgagee to 
secure the sum of Bs. 39,791 which had 
then become due on the earlier mortgage of 
1882, agreeing to pay interest at a reduced 
rate and covenanted to pay the principal on 
30th December 1893. The plaintiff was the 
assignee of the mortgage of 1888. In the 
meantime, in 1887, the same mortgagor had 
given in mortgage three of the four villages 
comprised in the first mortgage of 1882 to 
the ancestor of certain defendants who in 
due course instituted a suit on their mort¬ 
gage, obtained a decree and purchased the 
three villages in Court sale, but the mort¬ 
gagee Subbamma was not a party to these 
proceedings. In these circumstances, it was 
argued that the mortgage of 1888 extin¬ 
guished the mortgage of 1882 thereby giv¬ 
ing priority to the mortgage of 1887 which 
had become earlier in date. The contention 
was repelled by Srinivasa Aiyangar J. with 
whom Ayling J. agreed in these words : 

It is now well settled that a mere change in the 
form of indebtedness, in the mode or time for pay- 

1. Velauda Reddi v. Narasimha Reddi, (1918) 5 
AIR Mad 1327=38 IC 240=32 MLJ 263. 


rnent, a variation of the rate of interest, or the 
giving of additional security, is not enough to 
rebut the presumed intention to retain the mort¬ 
gage security when it is to the interest of the 
person who is entitled either to extinguish the 
security or keep it alive, so to keep it alive : a 
quotation from S. 924 of the well-known book of 
Jones on Mortgages. 

The learned Judges also pointed out that 
the effect of the second bond of 1888 was 
merely to substitute a covenant to pay the 
mortgage amount on 30th December 1893 
for the covenant to pay on demand in the 
bond of 1882 and to lower the rate of in¬ 
terest payable thereafter, without in any way 
affecting the security for the payment of the 
mortgage amount. It was also held that an 
agreement between the mortgagor and the 
first mortgagee extending the time for pay¬ 
ment of the mortgage amount in no way 
impairs the security even as against the 
subsequent incumbrancer, for the junior 
encumbrancer is not a surety for the mort¬ 
gagor. The learned Judges repelled the 
argument that even if it be assumed that 
the mortgage of 1882 was in full force when 
the third mortgage of 1888 was executed, 
any right to enforce that mortgage at the 
time when the action was brought on 2nd 
October 1913 was barred by the law of 
limitation or that the mortgagee lost his 
priority against the appellants because they 
held that the mortgage money did not be¬ 
come due till 30th December 1893, that 
payments were made by the mortgagor 
within 12 years of the second bond of 1888 
though beyond 12 years of the due date of 
the first bond of 1882 and these kept the 
two bonds alive because 

this is not a case where there are two covenants 
to secure the payment of a debt, one under the 
mortgage of 1882, and another under the mortgage 
of 1888, but only one, viz. that under the latter 
document which superseded the former, and so 
long as the latter covenant remained unbroken, 
the mortgagee cannot demand or recover the mort¬ 
gage amount. The mortgagee is not suing on the 
mortgage of 1882 as it stood when it was executed 
as is assumed in the argument, but on that mort¬ 
gage as varied by the subsequent agreement, which 
agreement, I have already held, in no way im¬ 
paired the security as against the second mortgagee. 

In my view, the decision in this case 
exactly applies to the facts of the present 
case. By the mortgage of 1922, the mort¬ 
gagee never gave up his security under the 
bond of 1912 and the effect of the mortgage 
of 1922 was merely to substitute the cove¬ 
nant to pay the mortgage amount on the 
due date stated in this bond in place of the 
covenant to pay as stated in the bond of 
1912 ; the mortgagee never intended to give 
up his security under the bond of 1912; he 
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refers to it expressly in the later document. 
The suit is therefore a suit on the bond of 
1922 and the right of the mortgagee, so far 
as the property stood charged in the bond 
of 1912, has never been given up; that 
charge can still be enforced and is always 
enforceable so long as the full amount se¬ 
cured is not repaid, and the suit is brought 
within 12 years of the due date of the 1922 
bond. I do not see what equity there is in 
favour of defendant 27 who took the mort¬ 
gage in 1916 with his eyes open, subject to 
a mortgage of 1912. That mortgage has not 
been paid off as yet and still subsists; the 
mortgagee merely made and accepted an¬ 
other arrangement with additional security 
for the payment of his valid and existing 
debt, and this in no way was prejudicial to 
defendant 27. 


I now come to consider some cases which 
were cited on behalf of the appellants. The 
question in these cases was whether an 
acknowledgment by a mortgagor after he 
has transferred the equity of redemption in 
whole or in part is a valid acknowledgment 
against the puisne encumbrancer who was 
in existence before the acknowledgment. 
The Madras case which I have just been 
considering is also an authority for the pro¬ 
position that an acknowledgment of a mort¬ 
gage debt in the form it took in that case 
was valid not only as against the person 
acknowledging it but also as against those 
deriving title under him even prior to the 
date of the acknowledgment and subse¬ 
quent to the debt acknowledged. The learn¬ 
ed advocate for the appellants cited the 
case in AIR 1925 Mad 1108. 2 But that 
case is against his contention. In that case 
it was held that where after the sale of a 
part of the mortgaged property a fresh deed 
is executed by the mortgagor in renewal of 
the original mortgage, there is a new pro¬ 
mise to pay by the mortgagor and the 
question is not whether it operates as ac¬ 
knowledgment to save the bar of limitation 
as against the intermediate alienee because 
it is a new covenant substituted for the 
old covenant and not a mere acknowledg¬ 
ment for the old one—the period of limita¬ 
tion even as against the alienee is to be 
calculated from the date mentioned in the 
later mortgage and not from that in the 
original one—the effect of such a new cove¬ 
nant is more analogous to a part payment 
under Sec. 20, Limitation Act, and not 



2. Yagnanarayana y. Venkata Krishna 
(1925) 12 AIR Mad 1108=86 I G 434. 


Rao, 


merely to that of an acknowledgment under 
Section 19. 

It is unnecessary to consider in the pre¬ 
sent case the correctness of the view taken 
in some cases that the acknowledgment by 
a mortgagor of the liability to his mort¬ 
gagee even after he has parted entirely 
with the equity of redemption extends the 
period of limitation so as to bind an earlier 
encumbrancer though subsequent to the 
date acknowledged. The present case is not 
a case where the mortgagors transferred 
their equity of redemption in full and then 
gave a mere acknowledgment but is a case 
where the mortgagors have dealt with the 
equity of redemption only to the extent of 
giving successive mortgages of 1912, 1916 
and 1920 and renewing the earliest bond. 
Their liability always remained, as pointed 
out above in August 1922 when they renew¬ 
ed the mortgage of 1912 for the amount 
then validly due; they gave merely an 
additional security and covenanted to pay 
the amount on a different date with the 
stipulation to pay a lower rate of interest; 
this w r as in no way detrimental to the 
puisne encumbrancer. 

I now deal with some of the cases which 
are strongly relied on by the learned advo¬ 
cate for the appellants. The first case cited 
by him was the case in 1 C L J 337. 3 That 
case contains an elaborate exposition of the 
law by that distinguished Judge, Mooker- 
jee J. Harington J.,did not endorse the opi¬ 
nion of his learned colleague because he 
said at p. 340 that the question of limita¬ 
tion raised a question of some difficulty but 
he was inclined to think that the admission 
in the ekrarnamah was sufficient to bar the 
statutory limitation. Mookerjee J. held that 
an acknowledgment by the mortgagor in 
favour of a prior mortgagee does not pre¬ 
clude a puisne mortgagee whose title accrued 
before the acknowledgment was given from 
relying on the statute of limitation as a 
bar. In my opinion as I said already it is 
unnecessary to consider the correctness of 
this decision as the present case is not a 
case of a mere acknowledgment by a mort¬ 
gagor. I may point out that Srinivas Aiyan- 
gar J. at p. 242 sought to draw a distinction 
at the right hand column of 38 I C 240 1 
between the case he was dealing with and 

the case in 1 C L J 337. 3 In 32 Cal 1077 4 
the facts were that A mortgaged several 

3. Surjiram Marwariv. Barhamdeo Persad,(1905) 

1CLJ 837. 

4. Krishna Chandra Saha v. Bairab Chandr" 

Saha, (1905) 32 Cal 1077=9 C W N 868. 
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properties to the plaintiffs and then sold 
one of them, property No. 3, to B who again 
tnoitgaged the property to C who brought 
the property to sale in execution of a decree 
obtained in a suit to enforce his mortgage, 
the property was sold and purchased by D. 
The mortgagor afterwards paid part of the 
principal as well as of the interest under the 
earliei mortgage and made an acknowledg¬ 
ment of his liability under it. In a suit 
brought by the plaintiff to enforce the first 
moitgage, D contended that the acknow¬ 
ledgment by A, would not prevent the sta¬ 
tute of limitation from running against the 
first mortgagee. But the Court held that the 
acknowledgment as well as the payments 
were sufficient to keep alive the debt against 
the property No. 3. The case in 1 CL J 377 3 
was referred to in the argument by the 
learned advocate for the respondents. This 
case does not support the appellant in the 
least.' Reliance was next placed upon the 
decision of the Privy Council in 39 Cal 
527 39 I A 68, 6 but the facts of that case 

are entirely different as pointed out in 38 
I C 240 1 at page 243. Attention was next 
drawn to the case in 58 All 912° where it 
was held that an acknowledgment by a mort¬ 
gagor cannot bind a mortgagee who derived 
title prior to the acknowledgment. The 
learned Judges pointed out the distinction 
between the plain languages of Ss. 19 and 
Limitation Act. This case does not 
assist the appellant because as pointed out 
in the Madras case cited above, the present 
case is rather a case within the terms of 
S. 20 than within the terms of S. 19. The 
renewal of the bond in 1922 by giving an 
additional security lowering the rate of 
interest was a transaction which partook of 
the nature of part payment and therefore 
within the terms of S. 20. The next case 
cited was the case in AIR 1936 All 820. 7 
That case dealt with an acknowledgment of 
liability by some of the heirs of a mortgagor 
against whom a decree for sale on the basis 
of a mortgage had been passed and it was 
held that this did not operate to save limi¬ 
tation as against the other heirs of the 
mortgagors. This question does not arise 
for consideration in the present case, and 

5. Mohamad Ibrahim Hossain Khan v. Ambika 

Pershad Singh, (1912) 39 Cal 527=14 I C 496 

=39 I A 68=15 CLJ 411=16 OWN 505 (PC). 

6. Ram Sarup v. Bhagwati Prasad, (1936) 23 

A I R All 636=164 I C 725=1936 ALJ 586 

=58 AU 912. 

7. Mohomed Taqi v. Raja Ram, (1936) 23 A I R 

All 820 = 166 I C 106 = 1936 ALJ 1140 = 

I L R (1937) All 272 (F B). 


in any case we are bound by the decision of 
this Court in 12 Pat 93 8 where Rowland J. 
has reviewed the case law on the subject 

exhaustively, Agarwala J. giving a concur¬ 
ring judgment. 

On a careful consideration of all the cases 
placed before us, I am of opinion that the 
suit on the bond of 1922 was not barred by 
limitation, the mortgage bond of 1912 was 
kept alive, and that the claim of priority 
by defendant 27 must fail. It was finally 
argued that the execution of the bond of 
1922 will in any event operate as a novation 
of contract so that no suit can be instituted 
on the mortgage bond of 1912 unless, as 
was done in 44 I A 60,° the mortgage bond 
of 1922 became inoperative in law and then 
only within twelve years of the due date 
fixed in the bond of 1912. It is enough to 
say that the considerations which weighed 
with their Lordships in 44 I A 60,° do not 
arise in the case before us. In the present 
case it was to the interest of the mortgagee 
to keep alive the security under the bond of 
1912, which had never been given up; he 
took an additional security, as pointed out 
above, by the bond of 1922 ; on that datef 
the liability under the bond of 1912 wasl 
kept alive both by statute and by the inten¬ 
tion of the parties as evidenced by the new 
arrangement. This is not a case of novation 
of contract within the meaning of Sec. 62, 
Contract Act. 

The learned advocate faintly argued that 
the amount of Rs. 150 which was paid in 
cash on the bond of 1912 has not been 
proved to be advanced for legal necessity. 
Apart from the fact that the question was 
never raised either in the pleadings or in 
the evidence and that the defendants are 
the father, his sons and grandsons, the 
amount of Rs. 150 has been proved to have 
been paid off in 1916 and no part of the 
claim in the present suit consists of this 
item. It was also argued that the suit to 
enforce the mortgage bond of 1922 is not 
maintainable when the plaintiff has omitted 
to include in the suit his claims under the 
usufructuary bond of 1920 which after the 
period stated therein, namely after 1334, 
would operate as a simple mortgage bond. 

It is enough to state that the provisions of 
S. 67-A, T. P. Act, which are not retrospec¬ 
tive do not apply to this mortgage bond.! 

8. Badri Das v. Pasupati Banarji, (1933) 20 AIR 

Pat 1=140 I G 145=12 Pat 93=14 P L T 6. 

9. Har Chandi Lai v. Sheoraj Singh, (1916) 3 
A I R P 0 68=39 I C 343=44 I A 60=39 All 
178 (P C). 
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Furthermore the respondents have conceded 
that any mortgage decree which may be 
passed in this case should declare that the 
property which will be sold to repay the 
amount due, namely Rs. 4000 including 
the property covered by the bond of 1912, 
will be sold free from any liability for the 
amount due under the simple and usufruc¬ 
tuary bond of 6th August 1920. To make 
it clear the property will be sold free from 
any encumbrances other than that of the 
bond of 1912 except any earlier encum¬ 
brances that may be left outstanding. 

Defendant 27 prayed as a last resort that 
his property in the circumstances of this 
case should be sold last, namely the pro¬ 
perty covered by his mortgage bond of 1916,. 
i. e. Ex. A (2) may be sold only in the event 
of the other properties covered by the bond 
of 1912 and the bond of 1922 are not suffi¬ 
cient to discharge the liability of Rs. 4000. 
The respondents have agreed that this 
should be done but even if they had not 
conceded this we ourselves in our discretion 
would have passed a similar order in the 
circumstances of the case. The result is 
that there will be a decree in favour of the 
plaintiffs for a sum of Rs. 4000 only. The 
office will draw up the usual mortgage 
decree in the light of my observations above 
fixing the period of grace for two months 
from this date. The amount of Rs. 4000 
will carry interest at 6 per cent, from the 
date of decree of the trial Court. In the 
circumstances each party will bear his own 
•costs in this appeal which is allowed in 
part. The plaintiff is entitled to propor¬ 
tionate costs in the trial Court for the 
amount now decreed by this Court. 

Yarma J. —I agree. In view of the argu¬ 
ment advanced by Mr. Kamla Sahay, appear¬ 
ing on behalf of the defendants first party, I 
should like to add a few words on the inter¬ 
pretation of Sec. 7, Bihar Money-lenders 
(Regulation of Transactions) Act, 1939. 
The contention is that although the bond 
was for Rs. 2000 it mentioned a loan of 
Rs. 1391 only and, therefore, the principle 
°f should be applied to the sum 

of Rs. 1391 and not with regard to the 

20 9 0, He ur 8 es that the bond of 
1922 mentions the sum of Rs. 1391 and 

oherefore the interest should not exceed 
that amount. If this argument were to be 
accepted, then the Courts will have to 
choose between two different sums one 
the amount for which the bond has been 
executed and the other, the amount men¬ 
tioned in it which has swelled up to the 


amount for which the bond was executed. 
But this does not seem to be the object of 
the Legislature from the wordings of the 
Section itself. The Section runs as follows: 

Notwithstanding anything to the contrary con¬ 
tained in any other law or in anything having 
the force of law or in any agreement, no Court 
shall, in any suit brought by a money-lender 
before or after the commencement of this Act in 
respect of a loan advanced before or after the com¬ 
mencement of this Act or in any appeal or procee¬ 
dings in revision arising out of such suit, pass a 
decree for an amount of interest for the period 
preceding the institution of the suit, which 
together with any amount already realized as 
interest through the Court or otherwise is greater 
than the amount of loan advanced, or, if the loan 
is based on a document, the amount of loan men¬ 
tioned in, or evidenced by such document. 

Looking at the Section it seems that it is 
dealing with two kinds of loan, a loan ad¬ 
vanced and a loan based on a document. 
Under the second heading it takes into 
consideration two kinds of documents on 
which loan may be based, one kind may 
evidence the loan and the other which 
may not evidence the loan, but may be 
utilized to find out the amount mentioned 
in it. “Loan” has been defined in cl. (f) of 
S. 2. It says : 

‘Loan’ means an advance whether of money or 
in kind on interest made by a money-lender, and 
shall include a transaction on a bond bearing 
interest executed in respect of past liability and any 
transaction which, in substance, is a loan; . . . etc. 

It is clear, that the definition includes 
cases of loans based on a document. S. 7 is 
a bit loosely worded, and we had to take 
the assistance of the learned Advocate- 
General who gave us two instances to illus¬ 
trate the difference between two kinds of 
transactions one where the bond itself 
creates the loan, and the other that of a 
loan of bahi-khata account. From a reading 
of the Section, I am of opinion, that the 
document in the expression “based on a 
document” can be used in such two diffe¬ 
rent ways, in one case evidencing a loan 
and in another case simply mentioning a 
loan. The Section cannot be interpreted to 
contemplate, as argued by Mr. Kamla 
Sahay, that the same document may relate 
to two different amounts. The argument of 
Mr. Kamala Sahay, therefore, fails. 

D.s./r.K. Order accordingly . 
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Rowland and Chatterji JJ. 

Sazyid Sadik Reza — Appellant. 

v. 

Bibhuti Bhusan Saha — Respondent. 

Appeal No. 474 of 1938, Decided on 5th 
September 1939. 
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Principal and Agent — Accounts — Relation 
between parties being that of principal and 
agent and accounts between them being mutual, 
current and running — Account to be settled 
account need not be signed provided it is sub¬ 
mitted to party sought to be made liable on it— 
Accounts adjusted and specific sum found due 
from principal to agent—Agent has right to sue 
for recovery of such sum — Cause of action 
arises from fact of adjustment. 

The essentials of a mutual, open and current 
account are the reciprocity of dealing and the right 
to mutual demand. Where the relation between 
the parties is that of principal and agent, the ac¬ 
counts between whom are mutual, running and 
current accounts, an account to be a settled ac¬ 
count need not be signed provided that it is sub¬ 
mitted to the party sought to be made liable on it 
and he has by words or by his conduct acquiesced 
in its correctness. Until an account is stated be¬ 
tween the parties, the right of either of them is to 
bring a suit for account and to have accounts 
taken.. But once account has been stated, the 
party in whose favour there is a credit balance has 
the right to sue for the balance due to him. As 
between a principal and agent the obligation of 
either party is not confined to the rendering of 
accounts but includes also the payment of any 
balance which might bo found due on taking ac¬ 
counts and where they are taken and adjusted and a 
specific sum found due from the agent to the prin¬ 
cipal, the principal then has a right to sue forth¬ 
with for recovery of the money. There can be no 
difference in principle between such case and the 
case in which on striking account the balance is 
found payable to the agent rather than to the 
principal. A cause of action arises from the fact of 
adjustment of account : A I R 1920 Pat 161 ; 22 
Bom 513 and 23 All 502 , Disting.; A I R 1917 Cal 
156 t Bel . on. [p 73 C 2; P 74 0 1] 

B. N. Mitter and A. K. Mitter — 

for Appellant . 

S. M. Mullick, S. C. Mazumdar and 
Ramanugrah Narain Singh — 

for Respondent . 

Rowland J. — The appellant is the 
manager of a waqf estate. He was defen¬ 
dant in the suit which was for recovery of 
a sum of Rs. 1860-8-0 and compensation 
of Rs. 200 which the plaintiff claimed in 
the following circumstances : The plaintiff’s 
father Rasaraj Saha was gomasta under the 
estate for a number of years and had given 
accounts of his collections and expenditure 
which were adjusted up to the end of the 
year 1330. He continued to be gomasta until 
his death which occurred on 3rd Agrahan 
1334 B. S. corresponding to 19th Novem¬ 
ber 1927. At that time the accounts for the 
years 1331-1333 and part of 1334 had not 
been submitted or adjusted. After his death 
the plaintiff, his son Bibhuti Bhusan Saha, 
carried on in his place and was formally 
appointed in Magh 1334 B. S. The plaintiff 
submitted his father’s accounts of the years 
1331-1333 on 27th September 1928. The 


accounts were received by the defendant's 
record-keeper and am-Mukhtear Gopal 
Kristo Das, a copy being returned to the 
plaintiff with acknowledgments of receipts 
of each set of papers signed by Gopal Kristo 
Das. The balance due from the estate to 
the plaintiff’s father at the end of 1333 was 
according to the plaintiff Rs. 1860-8-0. 
Thereafter, on 5th October 1929, the plain¬ 
tiff submitted his account for 1334 receipt 
of which was again acknowledged in writ¬ 
ing by Gopal Kristo and a copy returned to 
the plaintiff which is Ex. 7. At the close of 
this account, balance was struck and it was 
found that for the year 1334 there was a 
net balance of Rs. 1786-3-3 due from the 
.plaintiff to the estate. The result of deduc¬ 
ting this balance from the previous balance 
of Rs. 1860-8-0 due from the estate to the 
plaintiff’s father was that Rs. 74-4-9 was 
the balance due to the plaintiff from the 
estate. The plaintiff retained in his hands 
the sum of Rs. 1786-3-3 which was the 
excess of receipts over expenditure during 
the year 1334 only. The estate through its 
servant Saiyid Mohsan Reza instituted a 
criminal prosecution of the plaintiff under 
S. 408, I. P. C. alleging that he had mis¬ 
appropriated this entire sum of Rupees 
1786-3-3. 

The plaintiff brought into Court the entire 
amount on 22nd January 1931, and the 
case is described as having been compro¬ 
mised which I suppose means that the pro¬ 
secution was abandoned, the case not being; 
compoundable. Then the plaintiff brings 
this suit on 25th September 1931, to recover 
the sum of Rs. 1860-8-0 as due to his 
father at the close of 1333 and due to him¬ 
self on the basis of the adjustment made on 
27th September 1928, and also compensa¬ 
tion by way of damages at Rs. 200 only for 
having withheld the amount without justi¬ 
fication. The defendant pleaded that he was 
not liable to pay anything to the plaintiff 
substantially on the following grounds : that 
there had been no adjustment of account on 
either of the dates alleged; that the suit, 
was malicious having been instituted in 
revenge for the prosecution of the plaintiff 
by the estate; that on a proper examina¬ 
tion of the account it would be found that 
a large sum is due from the plaintiff to the 
estate, and finally, that the suit was barred 
by limitation. It should have been brought- 
within three years from the death of Rasa¬ 
raj Saha which occurred on 19th November 
1927. Of the issues raised, contest centred 
on the questions whether the plaintiff had) 
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a cause of action; whether the suit was 
barred by limitation and whether there had 
been any settlement and adjustment of 
account between the parties on 27th Sep- 
tember 1928. The first Court held that there 
had been no such adjustment; that time 
must run from the death of Rasaraj and 
accordingly that the suit must fail both on 
the merits and as being barred by limita¬ 
tion. On appeal this decision was reversed. 
The District Judge found that on the plain¬ 
tiff’s copy of the account for 1333 there 
was a note to the effect that the upshot 
was excess of expenditure to the extent of 
Rs. 1860-8-0; that is to say, that on the 
basis of the account this sum was that it 
was due from the estate to the plaintiff. 
The enti y was in the writing of a moharrir 
of the estate named Bhuban Chandra Das. 
It was unsigned and the plaintiff s case was 
that it was made in the presence and under 
the orders of Gopal Kristo Das that am- 
Mukhtear of the defendant. The District 
Judge finding that Bhuban Mohan Das was 
still in the respondent’s service came to the 
conclusion that Bhuban Mohan had an 
authority to state the accounts on behalf of 

the defendant-respondent’s estate and had 

duly made the entry which he held to be 
undoubtedly a statement of accounts be¬ 
tween the parties. As regards limitation 
he held that the plaintiff was entitled to 
count time from the date of this statement 
of account and on the defendant’s failure 
to give the plaintiff credit for the amount 
due, the plaintiff was entitled to sue with¬ 
in a period determinable with reference to 
Art. 115, Limitation Act. 

•^ Q S0 cond appeal it has been pointed out 
that neither S. 19, Limitation Act, nor 
Art. 64 of the Schedule can be invoked in 
favour of the plaintiff; that S. 19 only ap¬ 
plies when the acknowledgment of liability 
nas been made in writing signed by the 
party either personally or by agent; that 
lor Art. 64 the period begins when the ac¬ 
counts are stated in writing signed by the 
defendant or his agent; and it is said that 
the absence of a signature of Bhuban 
o an Das is fatal to the plaintiff’s claim 
o save limitation by reference to the date 
on which the accounts were presented and 
accep ed. It is said that there was no real 
statement of account between the parties, 

T> n T d rp^nA^ 18 * _ reference was made to 1 
l 1 1JU, and some other cases, 22 Bom 



513,“ 23 All 502. 3 All these cases however 
are cases of transactions between a creditor 
and his debtor. There might have been 
some payments made from time to time by 
the debtor in reduction of his indebtedness ; 
but the nature of those accounts throughout 
was that the debtor was indebted and the 
cause of action was the debt and not an 
acknowledgment of it. The present case 
seems to be on quite a different footing as 
the whole basis of the relation between the 
parties was that it was a relation of princi¬ 
pal and agent the accounts between whom 
are mutual, running and current accounts. 
The essentials of a mutual, open and cur¬ 
rent ^account are, as held in 7 Bom L R 
151, 4 the reciprocity of dealing and the 
right to mutual demand ; where these are 
the relations between the parties, an ac¬ 
count to be a settled account need not, it 
was there held, be signed provided that it 
is submitted to the party sought to be made 
liable on it and he has by words or by his 
conduct acquiesced in its correctness. Until 
an account is stated between the parties, 
the right of either of them is to bring a 
suit for account and to have accounts taken. 
But once account has been stated, the party 
in whose favour there is a credit. balance 
has the right to sue for the balance due to 
him. It was so held in the Madras High 
Court also in 21 Mad 366. 5 It was said : 

The* allegation of partnership dealings and of 
settiement of accounts between the partners fol- 
° Wed by a promise on the part of one partner to 
p‘} a liquidated sum to the other amounts to a 
contract supported by good consideration and the 
law does not require it to be in writing. 

The case of an adjusted account between 
partners was considered in the Calcutta 
High Court in 15CWN 882.° The parties 
lad agreed to dissolve their partnership; 
they had formulated a basis of settlement; 
accounts were thereafter examined between 
them and a final adjustment was made on 
20th August 1906. It was held that limita¬ 
tion did not run from the date on which 
the partnership itself terminated but that 
the adjustment gave rise to a fresh cause of 
action from the date on which it was made. 

A case betwe en principal and agent was 

2. Shankar v. Mukta, (1898) 22 Bom 513 

3 - C =ilm X A a w d N'ifo m ° aya1, (1901) 23 AU 502 
4 ‘ a a 90 5 t b 7 d Bom a L h RT51 Shira2i ^ Hajee BiW > 

5 ‘ V ‘ Saminatha pillai . (1898> 

6 ’ J ««o m Lal > < 1911 ) 15CWN 

ooz=ll 1 CJ 540. 
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considered in 25 C L J 335. 7 From this 

decision it -would appear that as between a 
principal and agent the obligation of either 
party is not confined to the rendering of 
accounts but includes also the payment of 
any balance which might be found due on 
taking accounts and where accounts are 
taken and adjusted and a specific sum found 
due from the agent to the principal, the 
principal then has a right to sue forthwith 
for recovery of the money. There can be 
no difference in principle between that case 
and the case in which on striking account 
the balance is found payable to the agent 
rather than to the principal. From these 
decisions it w r ould seem to follow that a 
cause of action arose to the plaintiff from 
the fact of adjustment of account on 27th 
September 1928. I do not wish to whittle 
away the principle that ordinarily as be¬ 
tween a debtor and creditor an acknowledg¬ 
ment does not create any liability but 
merely keeps an existing liability alive and 
the creditor suing for his debt has his 
original cause of action to sue on; but the 
point is that the principle does not apply 
to this case. The points taken in appeal 
that the plaintiff had no cause of action 
and that the suit is barred by limitation 
both in my opinion fail, and for the rest, 
the matter is concluded by the findings of 
fact. I would dismiss the appeal with costs. 

Chatterji J. —I agree. 

D.S./r.k. Appeal dismissed. 

7. Kesho Prasad Singh v. Sarwan Lai, (1917) 4 
A I R Cal 156=40 I 0 359=21 OWN 591= 
25 C L J 335. 
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Harries C. J. and Fazl Ali J. 

Bhubaneshwar Narayan — Defendant — 

Appellant. 


v. 

Bai Satyadeo Narayan and others — 

Plaintiffs — Respondents. 

Appeal No. 621 of 1938, Decided on 
19th September 1939, from appellate decree 
of Dist. Judge, Darbhanga, D/- 25th June 
1938. 

Limitation Act (1908), Art. 116—Suit to re¬ 
cover money on basis of registered simple bond 
—Art. 116 applies—Suit within six years of day 
on which debtor has agreed to repay loan is 
within time. 

To a suit to recover money on the basis of a re¬ 
gistered simple bond wherein a day is specified on 
which the debtor would repay the loan, Art. 116 
applies and the suit if within six years of the day 
on which the debtor had contracted to repay the 
loan would be within time. [P 74 C 2 ; P 75 C 1] 


D. N. Yarma — for Appellant. 

T. N. Sahai — for Respondents. 

Fazl Ali J. — This is an appeal by the 
defendant in a suit brought by the plain¬ 
tiffs for the recovery of a sum of Rs. 200 
on the basis of a bond dated 18th July 
1927. The bond purported to be a sud- 
bharna bond and was executed by the de¬ 
fendants to secure a sum of Rs. 1000 by 
mortgaging certain properties. Out of this 
sum Rs. 200 was paid in cash and the bal¬ 
ance of Rs. 800 was left with the plaintiffs 
to pay off a prior mortgage dated 22nd May 
1922. The plaintiffs did not pay the sum 
of Rs. 800 to the prior mortgagee, as the 
latter claimed that a larger sum was due to 
him and the defendants did not give posses¬ 
sion of the mortgage property to the plain¬ 
tiffs. The present suit was brought by the 
plaintiffs on 15th May 1936 and the only 
ground on which the defendant-appellant 
contested it was that it was barred by limi¬ 
tation. The plea of limitation having been 
negatived by the Courts below the defen¬ 
dant has appealed to this Court. 

Now, it seems to me to be clear that the 
bond executed by the defendants in favour 
of the plaintiffs never took effect as a mort¬ 
gage bond, because as I have already stated 
the plaintiffs did not pay the sum of Rs. 800 
either to the prior mortgagee or to the de¬ 
fendant and the defendant did not give pos¬ 
session of the mortgaged properties to them. 
The bond however may still be treated as a 
simple money bond. It is not denied by the 
defendant that a sum of Rs. 200 was paid 
to him by the plaintiffs as a loan and the 
bond contains an express covenant to “repay 
the entire loan in cash in one lump sum on 
the full moon day of Bhado 1341,” (corres¬ 
ponding to 23rd September 1934). Now, if 
the bond is to be treated as a simple bond, 

I have no doubt that limitation for the pre¬ 
sent suit must be deemed to run from 23rd 
September 1934, that is to say the date on 
which the defendant promised to repay the 
loan. Art. 66 provides that when a suit is 
brought on a single bond in which a day is 
specified for payment, the period of limita¬ 
tion is three years from the date so speci¬ 
fied. As the bond on which the suit is 
brought was registered the period of limi¬ 
tation in this case will be six years and in 
my opinion the appropriate Article to be 
applied to the present case is Article 116 
which provides that for a suit for compen¬ 
sation for the breach of a contract in writ¬ 
ing registered the period of limitation is 


# 


19*0 Prabhayati Devi v. Mrs 

six years from the date on which the breach 
took place. The present suit was brought 
within three years of the date on which the 
defendant had contracted to pay the money 
and therefore it is within time. In my opi¬ 
nion the conclusion arrived at by the Courts 
below is correct and I would dismiss this 
appeal with costs. 

Harries C. J. — I agree. 

D.S./r.k. Appeal dismissed . 
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Harries C. J. and Fazl Ali J. 

Sm. Prabhavati Devi — Decree-holder 

— Appellant, 
v. 

Mrs. Lila Singh — Judgment-debtor — 

Respondent. 

o Appeal No. 310 of 1938, Decided on 19th 
September 1939, from original order of 

Sub-Judge, Bhagalpur, D/- 14th Septem¬ 
ber 1938. 

Civil P. C. (1908), S. 47 — During execution 
ot decree deciding rights of parties in intestate 
estate Court appointing Commissioner to ascer¬ 
tain sums payable to intestate estate—Order is 
interlocutory and is not appealable. 

In the course of execution of a decree deciding 
rights of parties in the intestate estate of the de° 
ceased, Court appointed Commissioner in order to 
make inquiries and ascertain what sums were due 
to the intestate estate so that parties might bo able 

to enjoy their respective properties in accordance 
with the decree: 

. Held that the order was in the nature of an 
interlocutory order and had no finality about it. 
Hence, an appeal did not lie against that order. 

[P 76 C 11 

S. M. Mullick and C. P. Sinha — 

for Appellant. 

Sir M. N. Mukharji, P. B. Ganguli and 

N. C. Ganguli — for Despondent. 

Harries C. J. — This is an appeal from 
an order of the Subordinate Judge of 
Bhagalpur dated 14th September 1938. 
1 he facts giving rise to the appeal can be 
shortly stated as follows. The appellant 
w 10 is in the position of a decree-holder 
is the daughter of the late Mr. Deep Narain 
bingh, who died on 29th November 1935. 
Ihe respondent is the widow of the said 
Deep Narain Singh. Before his death the 
deceased executed a deed of trust setting 
apart extensive property for the propaga¬ 
tion of education in Bihar subject to pay¬ 
ment of certain annuities. He reserved to 
himself a monthly payment of Rs. 4250 
during his lifetime out of which Rs. 3000 
per month was to revert to the trust after 
his death. As to the balance of Rs. 1250, 
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he reserved for himself a power of disposi¬ 
tion, and on 6th March 1931, he executed 
a will bequeathing Rs. 750 per month to 
the appellant and the remaining Rs. 500 
per month to the widow for their respective 
lives. He left no will dealing with the re¬ 
mainder of his property which therefore 
devolved on an intestacy. After Mr. Deep 
Narain Singh’s death disputes arose be¬ 
tween the appellant and the respondent. 
The appellant claimed the intestate estate 
as sole heir, alleging that the respondent 
had never been legally married to the de¬ 
ceased. Eventually the daughter brought a 
suit to establish these allegations. The 
widow brought another suit, alleging that 
there was an agreement between the par¬ 
ties to refer their disputes to arbitration 
and prayed that the dispute should be so 
referred. These two suits were compro¬ 
mised, and it was agreed between the par¬ 
ties that all disputes existing between them 
should be referred to Dr. Rajendra Prasad 
as sole arbitrator. 

The points which the arbitrator had to 
decide were : (1) What were the properties 
in respect of which Mr. Deep Narain Singh 
died intestate? (2) How were these pro¬ 
perties to be enjoyed by the respective 
parties? 

On 12th August 1937, Dr. Rajendra Pra¬ 
sad made his award in which he decided 
what properties formed part of the intestate 
estate. He further held that subject to 
payment of certain debts, these properties 
should be enjoyed half and half by the parties 
for their lives. The question as to who was 
entitled to the properties after the deaths 
of the parties was left to be decided in the 
ordinary course of law. A decree was passed 
in terms of this award, and eventually the 
appellant sought to execute the decree. 
During the course of this execution appli¬ 
cation questions arose as to what sums 
were payable to the intestate estate of Mr. 
Deep Narain Singh, and a Commissioner 
was appointed to investigate this question 
amongst others. After the Commissioner 
had been appointed, he applied to the Court 
on 19th July 1938, for directions on certain 
questions, and by the order under appeal 
the learned Subordinate Judge gave the 
Commissioner directions upon the various 
points and directed the Commissioner to 
complete his investigation in the light of 
the . directions which had been given. 
Against that order the appellant has pre¬ 
fer led the present appeal, and a preliminary 
objection ha3 been taken on behalf of the 
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respondent. It has been contended by Sir 
Manmatha Nath Mukerji who appears for 
the respondent that this appeal is prema¬ 
ture and that the proper time to challenge 
directions given to the Commissioner is 
when an appeal is brought against the final 
order of the learned Subordinate Judge. 

In my judgment, this preliminary objec¬ 
tion is well-founded. The Commissioner 
has been appointed to make inquiries and 
to ascertain what sums are due to the in¬ 
testate estate in order that the amount of 
that estate may be ascertained, so that the 
parties may be able to enjoy their respec¬ 
tive properties in accordance with the 
award made by Dr. Kajendra Prasad. What 
the ultimate finding of the Commissioner 
will be it is impossible to say. He must now 
act upon the instructions given to him and 
make his report. It appears to me that 
until that report has been made and the 
learned Judge has passed his final order, 
there can be no appeal. The order under 
appeal is in the nature of an interlocutory 
order and is in no sense a final order. It 
was argued by Mr. Sushil Madhab Mullick 
on behalf of the appellant that this is an 
order made under Sec. 47, Civil P. C., and 
therefore appealable; but, in my view, this 
is in the nature of an interlocutory order 
and has no finality about it. If this order 
was appealable, then it appears to me that 
the appellant might have during the course 
of these proceedings a series of appeals be¬ 
fore the final order was ever passed. 

Sir Manmatha Nath Mukerji concedes 
that all the points taken by the appellant 
in this appeal will be open to him in an 
appeal against the final order; and in my 
view it is only when the final order has 
been passed that the points which the ap¬ 
pellant proposes to argue in this appeal can 
be properly taken. After the final order has 
been passed, the whole of these questions 
can be agitated, and the fact that this ap¬ 
peal has been dismissed on the ground that 
it is premature will in no way affect the 
rights of the appellant. For these reasons 
I hold that there is no appeal against this 
order and I would accordingly dismiss the 
appeal with costs. 

Fazl Ali J. — I agree. 

D.s./R.K. Appeal dismissed . 
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Howland and Chatterji JJ. 

Sheokumar Singh and others — 

— Defendants — Appellants, 
v. 

Bechan Singh and others , Plaintiffs and 
another , Defendant — Respondents. 

Second Appeal No. 104 of 1938, Decided 
on 25th August 1939. 

(a) Civil P. C. (1908) O. 2, R. 2 — Cause of 
action—Meaning explained — Three sale deeds 
for different considerations executed on same 
da y — Suit to set aside two of them on ground 
of want of consideration decreed—Subsequent 
suit to set aside third sale deed on similar ground 
is not barred by O. 2, R. 2. 

“Cause of action” means every fact which, if 
traversed, it would be necessary for the plaintiff to 
prove in order to support his rights to the judg¬ 
ment of the Court. It does not comprise every piece 
of evidence which is necessary to be proved to 
entitle the plaintiff to a decree. It is, in other 
words, a bundle of essential facts which it is neces¬ 
sary for the plaintiff to prove before he can succeed 
in the suit. To determine whether a suit is barred 
the true test is whether the same set of facts, if 
proved, would entitle the plaintiffs to the reliefs 
not only claimed in the first suit but also in the 
second. It does not necessarily follow because two 
claims arise out of one transaction that the cause 
of action will be identical. There may even be two 
separate contracts embodied in one instrument and 
those contracts may create separate causes of action. 
But ordinarily where a cause of action arises out 
of the execution of a single document, it may be 
considered to be but one cause of action though 
the document deals with more than one property 
or gives rise to a claim to two kinds of relief such 
as principal and interest on a mortgage. [P 77 C 2; 

P 79 C 1 ; P 80 C 1, 2} 

Where there are three sale deeds being executed 
for different considerations on the same day, each 
sale represents a distinct and separate contract. A 
cause of action founded on one contract is different 
from the cause of action founded on another dis¬ 
tinct contract. There can be no doubt that the 
three sale deeds although executed on the same 
date, furnish different causes of action. Hence, 
where a suit to set aside two of the sale deeds on 
ground of want of consideration is decreed, a sub¬ 
sequent suit to set aside the third sale deed on 
similar ground is not barred by O. 2, R. 2 : Case 
laiv discussed. [P 78 0 1] 

(b) Civil P. C. (1908), O. 2, R. 2—Different 
alienations made by Hindu widow do not form 
one and same cause of action (Obiter). 

Different alienations made by a Hindu widow 
cannot be said to form one and the same cause of 
action. No doubt the reversioner’s right of suit in 
respect of every alienation accrues o^ the widow’s 
death, but the accrual of his right to sue is not 
the same thing as the cause of action for the suit. 
Accrual of cause of action is only one out of the 
bundle of facts which constitute the cause of action. 
The question of legal necessity for a particular ali¬ 
enation depends upon its own circumstances: AIR 
1924 All 902 , Dissent. [P 78 0 1] 

S. N. Dutta — for Appellants. 

Harinandan Singh — for Respondents. 
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Chatterji J, — This appeal, which origi¬ 
nally came up for hearing before my learned 
brother was referred to by him to a Divi¬ 
sion Bench. The relevant facts are briefly 
these! One Muneshwar Singh had about five 
bighas of land. On 13th January 1930, he 
executed three sale deeds in respect of all 
these lands, one for Bs. 600, another for Rs. 
200 and the third for Rs. 300 in favour of 
defendants 1 to 4. Muneshwar died on 19th 
January 1930. In 1933 the plaintiffs, claim¬ 
ing to be his next heirs, brought a suit to set 
aside two of the sale deeds, namely those for 
Rs. 600 and Rs. 200 and to recover posses¬ 
sion of the properties covered by them on 
the allegation that they were executed 
without consideration and under the undue 
influence of defendants 1 to 4. From that 
suit however one plot No. 623 covered by 
the sale deed of Rs. 600 was omitted. The 
suit was decreed. Thereafter in 1935 the 
plaintiffs brought the present suit to set 
aside the sale deed for Rs. 300 substantially 
on the allegation that it was executed with¬ 
out consideration and under undue influence, 
and with a prayer for confirmation or, in 
the alternative, recovery of possession over 
the properties covered by this sale deed as 
also plot No. 623 which had been omitted 
from the previous suit. Defendant 5 was 
impleaded as a subsequent transferee from 
defendants 1 to 4 under a zarpeshgi deed. 
The suit was defended on various grounds, 
one of them being that it was barred under 
the provisions of O. 2, R. 2, Civil P. C. The 
Munsif who tried the suit found that the 
sale deed in question was executed under 
undue influence and without consideration; 
but he dismissed the suit, holding that it 
was barred under under O. 2, R. 2, not only 
in regard to plot No. 623 but also with re¬ 
gard to the lands covered by the sale deed 
or Rs. 300. In the plaint it was alleged 
that the plaintiffs were in possession of the 
disputed lands but were obliged to bring 
the suit as the defendants had threatened 

TV T *. . ^ possession. The 

lunsif found that this allegation was alto¬ 
gether false and the plaintiffs were never in 
possession of the lands. On appeal the find¬ 
ings of fact of the Munsif do not appear to 
'lave been challenged and the only question 
which was raised before the Subordinate 

U ^ 6 A VaS Aether th e suit was barred 
under O. 2, R. 2. He concurred with the 
unsi oO far as plot No. 623 was concern- 
g , .nit with regard to the lands covered 
by the sale deed for Rs. 300 he came to a 
ciitierent finding and, reversing the Munsif s 


decision, passed a decree in favour of the 
plaintifls. Hence this second appeal by the 
defendants. The only question for decision 
in this appeal is whether the plaintiffs’ 
claim with regard to the lands covered by 
the sale deed for Rs. 300 is barred under 
O. 2, R. 2. That rule provides that 

every suit shall include the whole of the claim 
which the plaintiff is entitled to make in respect 
of the cause of action ; 

but if he 

omits, to sue iu respect of, or intentionally relin¬ 
quishes, any portion of his claim, he shall not 
afterwards sue in respect of the portion so omitted 
or relinquished. 

The whole controversy turns on the 
meaning of the expression “cause of action.” 
As explained in numerous decisions, “cause 
of action” means every fact which, if tra¬ 
versed, it would be necessary for the plain¬ 
tiff to prove in order to support his right to 
the judgment of the Court. It does not com¬ 
prise every piece of evidence which is ne¬ 
cessary to prove each fact, but every fact 
which is necessary to be proved to entitle 
the plaintiffs to a decree. It is, in other 
words, a bundle of essential facts which it 
is necessary for the plaintiff to prove before 
ho can succeed in the suit. 

Mr. Dutta for the appellants contends 
that in the previous suit it was necessary 
for the plaintiffs to prove the same set of 
facts as in the present and therefore the 
cause of action of the two suits must be 
held to be the same. The test is this. The 
previous suit was in respect of two sale 
deeds, namely those for Rs. 600 and Rs. 
200. Was it necessary in that suit to allege 
or prove anything with regard to the sale 
deed for Rs. 300? The most important alle¬ 
gation of fact was that the sale deeds were 
without consideration. Was it at all neces¬ 
sary to allege and prove that the conside¬ 
ration for the sale deed now in question 
was not paid? Certainly not. The plaintiff's 
might have adduced evidence, but it was 
not necessary for them to prove, that the 
consideration of the sale deed for Rs. 300 
was in fact not paid. What was necessary 
to be alleged and proved for the plaintiffs’ 
success in that suit was that the sale deeds 
for Rs. 600 and Rs. 200 were without con¬ 
sideration. Indeed the question of undue 
influence was raised there as in the present 
case; but want of consideration was the 
most essential factor in invalidating the sale 
deeds, because consideration, if found to 
exist, would completely defeat the plea of 
undue influence. Each sale represents a dis¬ 
tinct and separate contract. A cause of ac- 
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tion founded on one contract is different 
from the cause of action founded on another 
distinct contract. There can be no doubt 
that the three sale deeds although executed 
on the same date, furnished different causes 
of action. The plaint in the previous suit 
has not been brought on the record of this 
case and having regard to the findings of 
the Courts below, it cannot be suggested 
that the plaintiffs in the previous suit made 
out a case of conspiracy resulting in the 
execution of three deeds at one and the 
same time. Here we have a simple case of 
three sale deeds being executed for different 
^considerations. Facts necessary to establish 
jWant of consideration of each separate sale 
deed must necessarily be different. In my 
view therefore the cause of action in the 
present suit is quite different from the 
cause of action in the previous suit. Conse¬ 
quently O. 2, B. 2, does not apply. 

Mr. Dutta has relied chiefly on the deci¬ 
sion in 46 All 822. 1 There a Hindu rever¬ 
sioner after the death of the widow brought 
two suits to recover possession of certain 
properties improperly alienated by her. 
Thereafter he brought another suit to set 
aside certain other alienations by her. In 
this later suit two points appear to have 
been raised in the High Court; first, that 
the suit was barred under O. 2, B. 2; and 
second, that the alienations were justified 
by legal necessity. Their Lordships found 
that the alienations were for legal necessity. 
That finding was sufficient for the disposal 
of the appeal and the suit: but their Lord- 
ships further held that the suit was barred 
under O. 2, B. 2. This part of the decision 
may therefore be regarded as mere obiter 
dictum. On principle, I do not understand 
how different alienations made by a Hindu 
widow can be said to form one and the same 
cause of action. No doubt the reversioner’s 
right of suit in respect of every alienation 
accrues on the widow's death, but the ac¬ 
crual of his right to sue is not the same 
thing as the cause of action for the suit. 
Accrual of cause of action is only one out 
of the bundle of facts which constitute the 
cause of actions. The question of legal neces¬ 
sity for a particular alienation depends upon 
its own circumstances. With all respect 
therefore to the learned Judges who decided 
the case in 46 All 822, 1 I am unable to 
concur in the view expressed by them. 

The next case relied on by Mr. Dutta is 

1. Darbari Lai v. Gobind Saran, (1924) HAIR 
All 902=80 I C 31=46 All 822=22 ALJ 753. 


A I B 1931 Bom 114, 2 which was decided 
by a Single Judge. There the question was 
whether when an adopted son brought two 
successive suits to set aside alienations 
effected by his adoptive mother previous 
to the adoption, the subsequent suit was 
barred under O. 2, B. 2, and Explanation 4 
to S. 11, Civil P. C. His Lordship held that 
the right to impeach all the alienations of 
the mother accrued on the date of the adop¬ 
tion and the only facts necessary to be 
proved were first, the adoption and second, 
the alienations made by the mother, quite 
irrespective of whether they were for con¬ 
sideration or for legal necessity. The essen¬ 
tial facts being common in both the suits, 
it was held that the subsequent suit was 
barred. This case therefore is quite distin¬ 
guishable and is covered by the principle 
I have already discussed. 

The next case referred to by Mr. Dutta is 
14 PLT 663. 3 There the suit was brought 
to resume a grant terminable on the death 
of the surviving grantee. There were two 
villages comprised in the same grant. On 
the death of the surviving grantee, the 
grantor or his representative brought a suit 
to resume one of the villages and got a 
decree. Thereafter he brought a second suit 
to resume the other village. Their Lord- 
ships held that this second suit was barred 
under O. 2, B. 2. The reason was that the 
only facts necessary to be proved in both 
the suits were that there was a grant, there 
was the death of the surviving grantee and 
there was holding over. That being so, the 
cause of action was held to be the same in 
both the suits. 

Mr. Dutta also relied on certain obser¬ 
vations in 40 Bom 351 4 where the follow¬ 
ing passage was quoted from an English 
case: “And one great criterion of this iden¬ 
tity is that the same evidence will maintain 
both actions.” But in that very case, 40 
Bom 351, 4 their Lordships held that two 
successive suits to set aside two separate 
sale deeds executed by a Hindu widow were 
maintainable as the causes of action based 
on the two deeds were separate. I may 
refer here to the Full Bench decision of 

2. Anant Subrao v. Mahableshwarbhat Guru- 

nathbhat, (1931) 18 A I R Bom 114=129 I 0 
737=32 Bom L R 1473. 

3. Kamakhya Narain Singh v. Ramraj Singh, 

(1933) 20 A I R Pat 715 = 147 I 0 452 = 14 
PLT 663. 

4. Sonu Khushal v. Bahinibai, (1916) 3 AIR 

Bom 310 = 33 I C 950 = 40 Bom 351 = 18 
Bom L R 45. 
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the Allahabad High Court in 16 All 165, 6 
where it was pointed out that S. 43, Civil 
P. C. (now O. 2, B. 2) has nothing to do 
with the evidence which may be necessary 
or may be produced to support or defend 
a cause of action. Mr. Harinandan Singh 
on behalf of the respondents relied chiefly 
on the decision of the Privy Council in 12 
I A 116, 6 where their Lordships observed 
as follows : 

That Section (now O. 2, R. 2) does not say that 
every suit shall include every cause of action or 
every claim which the party has, but ‘every suit 
shall include the whole of the claim arising out of 
the causing of action’ meaning the cause of action 
for which the suit was brought. 

Applying this principle, it cannot be said 

that the claim to which the present suit 

relates arose out of the cause of action 

for which the previous suit was brought. 

Several other decisions were cited on both 

sides, but they are not of much assistance. 

The true principle deducible from all those 

cases is whether the same set of facts, if 

proved, would entitle the plaintiffs to the 

reliefs not only claimed in the first suit but 

also in the second. I should observe that 

the learned Subordinate Judge seems to 

have rather proceeded on the view that 

the cause of action in the present suit is 

different because the previous 
suit was based on defendants’ resistance offered to 
the plaintiffs on the death of Munesliwar Singh 
whereas there was no such resistance in the case of 
the lands that formed the subject matter of the 
present litigation. 


• This view is entirely erroneous because 
in an earlier part of his judgment he re¬ 
marks that neither party argued on points 
of fact; and the finding of the Munsif was 
that the plaintiffs were never in possession 
of the disputed lands. In my opinion the 
suit was rightly decreed by the learned 
Subordinate Judge. The decree, however, 
should be for recovery of possession. With 
this modification in the decree, I would dis¬ 
miss the appeal with costs. 

Rowland J. —I agree. There is no statu¬ 
tory definition of a cause of action and the 
question whether in a particular instance 
the cause of action of two successive suits 
is identical has to be considered in the light 
of judicial pronouncements, some of which 
explain the meaning of the expression 

s ^!? e . cause °f action” in general terms, 
while in oth ers it has been held that on a 

5 * ?*£****»> (1894) 16 All 165=1894 

A W N 65 (P B). 

6. Raja of Pittapur v. Sri Raja Venkata Mahi- 

g atl8 , U o r o a % A 1885) 8 Mad 520=12 I A 116=4 
bar 638 (P C). 


particular set of facts the cause of action 
was or was not identical. One line of gene¬ 
ral explanation derives through (1771) 2 
W B1 827 7 and (1884) 14 Q B D 141 8 where 

it has been said : 

One great criterion of this identity is that the 
same evidence will maintain both actions. 

On the other hand a cause of action is 
described in (1892) 22 Q B D 128° as : 

Every fact which it would be necessary for tho 
plaintiff to prove, if traversed, in order to support 
his right to the judgment of the Court. It does not 
comprise every piece of evidence which is neces* 
sary to prove each fact, but every fact which is 
necessary to be proved. 

This pronouncement by Lord Esher, M. B. 
had the assent of Fry L. J. and Lopes L. J.’ 
In 15 I A 156 10 it was stated : 

The cause of action has no relation whatever to 
the defence which may bo set up by the defendant 
nor does it depend upon the character of the relief 
prayed for by the plaintiff. It refers entirely to the 
grounds set forth in the plaint as the cause of 
action, or, in other words, to the media upon 
which the plaintiff asks tho Court to arrive at a 
conclusion in his favour. 


In 16 All 165, 6 a Full Bench decision, 
Sir John Edge C. J. followed the pronounce- 
menfc of Lord Esher in (1892) 22 QB D 
128° and dissented from the view which 
had been expressed in another High Court 
that “one test is whether the same evidence 
and the same arguments apply in the two 
cases. It is in the light of these principles 
that particular cases fall to be decided. Of 
all these pronouncements that of their 
Lordships in 15 I A 156 10 is the most 
authoritative for Indian Courts, and it does 
not refer to identity of evidence as a test 
The Court is no doubt entitled to see whe¬ 
ther the evidence required in the two cases 
is identical; for instance in 38 I A 140. 11 
Lord Hobson remarked “the evidence is 
different”; but that was alluded to, it would 
seem, merely as an aid to determining the 
identity or otherwise of “the media upon 
which the plaintiff asks the Court to come 
to a conclusion in his favour”; the latter, 
and not identity of evidence being the true* 
criterion, as pointed out in 15 I A 156 10 
followed in this Court in A I B 1921 Pat 


Wils 304=96 E R 487. ' °“ l = d 

8. Brunaden v. Humphrey, (1884) 14 O B D 141 

=63 LJQB 476=32 W R 944=5? I ? 529 

9. Read v. Brown, (1892) 22 Q B D 128 — 58 T, T 

Q B 120=60 L T 250=37 W R 131 J 

10. Chand Kaur v. Partap Singh, (1889) 16 Cal 98 

— 15 I A 156=5 Bar 243 (P C). 

U> n'.o Ia Lon Ma GaIe - 38 Cal 

-SfTlA \7n 5 T C W N 766=6 L B R 18 

— 38 I A 140=14 C L J 15 (P C). 
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143. 12 In applying these principles to parti¬ 
cular cases it may be noticed that it does 
not necessarily follow because two claims 
arise out of one transaction that the cause 
of action will be identical. In 41 I A 142 13 
a party who had failed on a technical 
ground in a suit on two promissory notes 
was allowed afterwards to sue to recover a 
part of the consideration for which the 
promissory notes had been given as it was 
said that the claims in the two actions 
though they arose out of the same transac¬ 
tion were in respect of different causes of 
action. 

In 18 I A 158 14 the first suit had been 
to recover possession on the strength of a 
sale deed. When that failed, the plaintiff 
brought a second suit to recover the consi¬ 
deration money. The Calcutta High Court 
had held that the second suit was not 
barred as being a suit on the same cause of 
action ; but their Lordships of the Privy 
Council disposed of the appeal on another 
ground and did not decide this point. In 
12 I A 116° the plaintiff had been wrong¬ 
fully dispossessed by the defendant both of 
his share in the landed estate and of his 
share of personal property to both of which 
he was entitled under a will. He was per¬ 
mitted to maintain successive suits, the one 
for recovery of the land and the second 
for the personal effects. Their Lordships 
pointed out that 

the Section does not say that every suit shall 
include every cause of action, or every claim which 
the party has, but ‘every suit shall include the 
whole of the claim arising out of the cause of ac¬ 
tion’ meaning the cause of action for which the 
suit is brought. 

They relied on an observation in 11 M 
IA551 16 

that the correct test is, whether the claim in a 
new suit is in fact founded on a cause of action 
distinct from that which was the foundation of 
the former suit. 

There may even be two separate con¬ 
tracts embodied in one instrument and 
those contracts may create separate causes 
of action as in 21 Bom 267. 16 But ordi¬ 
narily where a cause of action arises out of 

12. Hardeo Singh v. Bhawani Sahay, (1921) 8 
AIR Pat 143=60 I O 496. 

13. Saminathan v. Palaniappa, (1913) 41 I A 142 

= 26 I C 228=(1914) A C 618=83 L J P C 131 
=110 L T 913. 

14. Hanuman Kamut v.Hanuman Mandar, (1892) 

19 Cal 123=18 I A 168=6 Sar 91 (P C). 

15. Moonshee Buzloor Ruheem v. Shumsoonnissa 

Begam, (1866-67) 11 M I A 651=8 W R 3=2 
Suther 59=2 Sar 259 (P C). 

16. Yashvant Narain v. Yithal Divakar, (1897) 21 
Bom 267. 


the execution of a single document, it may 
be considered to be but one cause of action 
though the document deals with more than 
one property or gives rise to a claim to 
two kinds of relief such as principal and 
interest on a mortgage : so held in 49 I A 
9. 17 Where by a mortgage several properties 
had been hypothecated and a suit had been 
brought successfully challenging the vali¬ 
dity of the mortgage in respect of one of 
the properties, it was held in 1 Luck l 18 
that the mortgage being one and entire, 
the cause of action in both the suits was 
identical. A case of this Court is in 14 
P L T 663. 3 The claim was to resume khas 
possession of properties which' were the 
subject-matter of a mokarrari grant and 
became resumable on the death of the 
survivor of the grantees. There were two 
villages concerned. It was held that the 
plaintiff having in a former action claimed 
recovery of possession of one of these vil¬ 
lages could not in a subsequent suit claim 
to recover possession of the other. The 
decision proceeded on the ground that the 
two villages were the subject-matter of the 
same grant and that the death of the 
grantee was the cause of action which en¬ 
titled the plaintiff to resume both villages. 
The cause of action it was said consisted in 
the fact of the grant plus the fact of the 
death of the latter of the two grantees. 

I now come to the decision in 46 All 
822 1 which is most strongly relied on by 
the appellants. This was a case of succes¬ 
sive suits by the reversioner of the last 
male-holder of certain properties to recover 
possession from the alienees of portions of 
the property transferred to them by the 
widow. It was held that the later suit was 
barred under the provisions of O. 2, R. 2, 
Civil P. C. on the ground that- 

he is the reversioner and rightful heir to Hoti 
Lai and that the property in suit in the possession 
of the defendant belongs to Hoti Lai. This is the 
whole cause of action. It is immaterial for him 
whether the defendant wants to justify his right 
to continue in possession on different grounds. 
The defence or the nature of it is immaterial for 
the purpose of finding out what is the cause of 
action of the plaintiff. 

The reasoning is based on the observa¬ 
tions of their Lordships of the Judicial 
Committee in 15 I A 156 10 and if the plain¬ 
tiff rested his claim simply on the facts 

17. Muhammad Hafiz v. Muhammad Zakariya, 

(1922) 9 A I R P C 23=65 I C 79=49 I A 9= 

44 All 121 (P C). 

18. Abhaidat Singh v. Ragho Indar Partab Sahai, 

(1926) 13 A I R Oudh 77=91 I C 976=1 Luck 

1=3 OWN 40. 
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-that the property was Hoti Lai's and that 
the plaintiff was Hoti Lai’s heir, those 
observations may support the reasoning. It 
would however be otherwise if the plaintiff 
had in his plaint referred to alienations 
made by the widow and had alleged absence 
of necessity for such alienations among the 
facts on which the plaintiff based his claim 
to relief. We do not know the exact terms 
in which the cause of action was stated in 
the plaint. Be that as it may, the learned 
Judges appear to me, if I may say so with 
respect, to be on less firm ground when 
they give as a further reason for their view 
the following argument : 

It is clear that when this suit of 1917 was 
brought, the plaintiff could have, if he was so dis¬ 
posed, brought a claim with respect to the proper¬ 
ties now in dispute. There is no authority, so far 
as we are aware, to establish that any such suit 
would have teen repugnant to any rule of law. On 
the other hand, there are numerous authorities 
to show that a reversioner is entitled to bring a 
single suit against any number of persons who may 
be holding different portions of the last male 
holder’s property, though they may be holding 

under different title deeds, executed at different 
dates. 


With great respect, I cannot accept this 
as a valid piece of reasoning. It seems to 
assume that if a suit could be maintained 
(resisting an objection that it was bad for 
multifariousness) the consequence will be 
that it is to be inferred that all the reliefs 
in the suit are based on one cause of action. 
To assume this is to forget that the Section 
does not say that “every suit shall include 
every cause of action,” vide 12 I A 116, c 
and to ignore the provisions of the Code 
'which permit a plaintiff to join in one suit 
reliefs claimed against the same defendant 
in respect of different causes of action. The 
fallacy of such reasoning is exposed in 40 
Bom 351 4 where it is said : 

No doubt these two separate causes of action 
might have teen joined together in one suit, as 
raising the common question of title arising out of 
no death of Bhagirathi and affecting to some 
ex ent each of the two different defendants, under 

P rovi sions of O. 1, R. 3 of the Sche- 
^ oo Clvi1 Pr °cedure Code as in 29 Cal 87119 
and 38 Bom 444.20 Bu t that is quite another thing 

J m 0 ! d ^g that these two separate causes of ac- 

^ 01 ? k avo been joined together in one suit 

against the two different defendants. The two 

?wff S ° faCtl ? n were clearly separate ... There was, 
therefore, no legal necessity to join thorn in one suit. 

i i\ S P 0ln ^ ed ou t that a clear distinction 
should be maintained between the permis¬ 


sive nature of the provisions of O. 1, E. 3 and 
O. 2, E. 3 and the peremptory nature of 
the provisions of O. 2, E. 2 of Sch. 1 to the 
Civil P. C. With this part of tbe judgment 
of the learned Judges of the Bombay High 
Court, I would respectfully express my full 
agreement. It may, however, be noticed 
that in distinguishing the two causes of 
action they have referred to the fact that 
the evidence to establish both sets of facts 
was not the same, using the criterion that 
‘the same evidence will maintain both 
cause of action” from (1771) 2 W B L 827. 7 
This criterion is not accepted by Sir John 
Edge in the Allahabad Full Bench decision, 
is not referred to by the Privy Council in 
15 I A 156 10 and though a Court may be 
entitled to take it into consideration, it 
ought not, in my view, to be deemed the 
decisive test. The Bombay case would no 
doubt have had the same result had the 
learned Judges taken the ground that in¬ 
validity of the sale deed questioned in the 
later suit was not the same fact as the in¬ 
validity of the sale deed in the former suit 
and did not automatically follow from it. 
In the suits between the parties before us 
the invalidity of the sale deeds by Munesh- 
war was a necessary part of the cause of 
action of the plaintiff. It was not enough 
for him to allege in his plaint that the pro¬ 
perties had belonged in his lifetime to 
Muneshwar and that the plaintiffs were his 
heirs. Such a suit would have been defeated 
by the mere production and proof of the 
sale deeds, for Muneshwar was a full owner 
with absolute right to transfer. Non-pay¬ 
ment of the consideration of Es. 300 in the 
present case was a fact that the plaintiff 
pleaded and was to establish and was not 
the same fact as non-payment of the con¬ 
sideration money of the other two sale deeds 
of Es. 600 and Es. 200 respectively. On 
these grounds, I prefer to follow the Bombay 
decision rather than that in 46 All 822 1 (if 
as is not quite clear, the latter case is on all 
fours with the one before us); and the result 
will be that as stated by my learned 
brother, the appeal will be dismissed. 

d.s./r.k. Appeal dismissed. 
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(a) Limitation Act (1908), Art. 116 — Lease 
— Lessee dispossessed due to defective title of 
lessor — Suit for damages for return of naza- 
rana is governed by Art. 116 —• Court should 
decide in each case whether failure to give or 
retain possession starts time running. 

A suit for damages for return of the nazarana or 
for any consequent costs and damages is governed 
by Art. 116 even though the suit may apparently 
fall within Art. 97 of the Act \AIR 1916 P G 
182 ; AIR 1936 Pat 462; AIR 1929 Pat 388 and 
AIR 1927 Pat 248 , Rel. on. [P 84 C 2] 

In the circumstances of each case the Court is to 
decide whether the failure to give or retain posses¬ 
sion may justly be regarded as the time from 
which limitation period should run '.AIR 1922 
P G 403 and AIR 1918 P G 15l t considered. 

[P 86 C 2] 

A sajadanashin had leased to A the property of 
khankah which was already let out on permanent 
lease to B by former sajadanashin, and B in a suit 
for specific performance obtained a decree and 
during pendency of an appeal therefrom executed 
it and dispossessed A. A thereupon sued on the 
indemnity mortgage bond executed in his favour 
by the sajadanashin along with the lease, for return 
of nazarana : 

Held that the suit was governed by Art. 116 
and time began to run not from the date of B’s 
decree but from the date when A was actually 
dispossessed. [P 85 C 2; P 86 C 2; P 87 C 1] 

(b) Contract Act (1872), Sec. 65 — Sajada¬ 
nashin entering into agreement to lease pro¬ 
perty of khankah and accepting nazarana — 
Agreement is void—Khankah is bound to return 
the amount of nazarana — Privity of contract 
between sajadanashin and receiver in manage¬ 
ment of khankah after him is unnecessary. 

Where a sajadanashin entered into agreement to 
lease the property of the khankah and received 
nazarana for the same and after him a receiver 
was appointed who was sued for the return of the 
nazarana and the nazarana was found to be in the 
possession of the khankah : 

Held that the terms of Sec. 65 applied and the 
receiver was bound to return the amount received 
under the void agreement and that no privity of 
contract between him and the sajadanashin was 
necessary. [P 87 C 1] 

S. M. Mullick and D. N. Verma — 


for Appellant. 

M. Hasan Jan, Syed Hasan and J. N. 

Sahai for A. A. Khan — 

for Respondents . 

Manohar Lall J. —This is an appeal by 
the plaintiff against the decision of the 
learned Subordinate Judge of Shahabad 
dated 4th January 1937 by which he has 
dismissed the claim against the respondent, 
defendant 1, in an action arising out of a 
transaction of a mokarari lease by which 
the former sajadanashin of Khankah Sassa- 
ram granted a permanent lease to the 
plaintiff of a portion of the wakf property 
and put him in possession but of which he 
was dispossessed on 6fch February 1928 with 
the result that the plaintiff claimed damages 


and return of the nazarana under th& 
following circumstances. : It appears that 
before the former sajadanashin executed 
the mukarrari lease on 8th September 1925 
in favour of the plaintiff reserving the rent 
of Rs. 6 per annum on taking a nazarana 
of Rupees 2500 the then sajadanashin had 
already entered into a contract of permanent 
lease of the same property in favour of one 
Lachmi Ram. After the plaintiff was put 
in possession in September 1925 Lachmi 
Ram instituted a title suit in the Court of 
the Subordinate Judge of Arrah for enforc¬ 
ing specific performance of his earlier con¬ 
tract of lease in respect of the leasehold 
properties of which the plaintiff had been 
put in possession under the document of 
1925. The plaintiff and the former sajada¬ 
nashin were both defendants in* the action 
and they jointly resisted the claim of Lachmi 
Ram, but the Court, by the judgment and 
decree dated 15th June 1927, decreed the 
suit of Lachmi Ram. The appeal by the 
plaintiff before the District Judge of Arrah 
was unsuccessful, when he preferred a r 
second appeal to the High Court. During the 
'pendency of the’appeal in the High Court, 
Lachmi Ram took delivery of possession by 
executing his decree and thereby dispossess¬ 
ed the plaintiff on 6th February 1928. The 
High Court ultimately dismissed the appeal 
on 4th July 1930. Simultaneously with the 
deed of mukarrari of 8th September 1925 
in favour of the plaintiff, the former saja¬ 
danashin had entered into an indemnity 
mortgage bond bearing date 18th September 
1925 to the effect that if any flaw or defect 
was found in the mukarrari properties and 
if the plaintiff was dispossessed he would be 
competent to recover the nazarana of Rs. 
2500 together with costs and damages which 
the plaintiff may have to pay and incur 
from the properties hypothecated by the 
bond which were the exclusive properties 
of that sajadanashin. 

The former sajadanashin was ousted from 
possession by the appointment of a receiver 
from the khanka properties under the orders 
of the District Judge; that receiver is defen¬ 
dant 1 in the action. On the death of the 
sajadanashin his legal heirs, namely defen¬ 
dants 2 to 8, entered into possession of the 
properties left by the sajadanashin as his 
personal properties including the properties 
entered in the schedule of the indemnity 
bond of 18th September 1925. Accordingly 
the plaintiff instituted the present suit on 
3rd July 1933 for recovery of the sum of 
Rs. 3999-7-0 which is made up of the naza- 
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rana amount Rs. 2500, Rs. 3000-5-0 as fche 
costs of defending the suit of Lachmi Ram, 
Rs. 851-5-0 as the costs realized by Lachmi 
Ram in execution of his decree and Rupees 
2848-6-0 as costs of repairs of the house 
(the property leased). Although the claim of 
the plaintiff came up to this figure of Rs. 
9200 including interest he, in the plaint, 
gave a remission of Rs. 5200-9-0 out of the 
costs of repairing the house and costs of 
the suit of Lachmi Ram and interest and 
limited his claim to Rs. 3999-7-0 as stated 
already, apparently to bring the suit within 
the pecuniary jurisdiction of the Munsif so 
that the appeal may lie to the District 
Judge and not to the High Court. The cause 
of action stated in para. 19 of the plaint is 
dated 6th February 1928 when the plaintiff 
was dispossessed by Lachmi Ram and there¬ 
fore “failure of consideration” of the mukar- 
rari settlement occurred and also 4th July 
1930 the date of the judgment of the High 
Court. The plaintiff asked for a decree 


against defendant 1 as the receiver but if 
the whole or any portion of this claim was 
not decreed against defendant 1 he prayed 
that the whole or the balance may be 
decreed against defendants 2 to 8 and that 
the mortgaged properties entered in the 
indemnity bond of 18th September 1925 
may be directed to be sold in the manner 
provided by O. 34, Civil P. C. The only 
contesting party to the suit was defendant 1 
who contended that the subject-matter of 
the lease was the personal property of the 
former sajadanashin and that the suit has 
been unnecessarily brought and is not main¬ 
tainable against the khanka which was in 
the charge of defendant 1 as a receiver. As 
an alternative it was prayed that the former 
sajadanashin had no right under the Maho- 
medan law to execute any lease of a house 
for a period of more than one year without 
the sanction of the Kazi and therefore the 
lease was illegal, invalid and inoperative 
from the beginning. The payment of the 
nazarana by the plaintiff and the plaintiff’s 
entering into possession of the leasehold 
properties was also denied. The plea of 
limitation was also raised. 

The learned Munsif held that the pro¬ 
perties given in lease to the plaintiff belonged 
o the khanka, that the amount of nazarana 
was actually paid and appropriated in the 
funds of the khanka and therefore the 

^> ha n^AA V f S . llable to refund the amount of 
Rs. 2500 but was not liable for any loss or 

damages incurred by the plaintiff which 

were recoverable from the heirs of the for¬ 


mer sajadanashin to the extent of the per¬ 
sonal assets left by him. He also held that 
the grant of the perpetual lease of the wakf 
property was absolutely void and there was 
a complete breach of trust committed by 
the then sajadanashin. With regard to the 
question of limitation, the learned Munsif 
held that the suit was within time as having 
been instituted within six years of the date 
of dispossession. In the result he decreed 
the suit for Rs. 2500 with interest at 6 per 
cent, per annum from the date of the suit 
against defendant 1 and for the balance 
against defendants 2 to 8 against whom a 
preliminary decree in terms of O. 34 was 
passed with interest at the bond rate and 
costs. Defendants 2 to 8 did not challenge 
this decree but defendant 1, the receiver of 
the khanka, preferred an appeal before the 
learned District Judge which was disposed 
of by the learned Subordinate Judge on 4th 
January 1937. Before the learned Subordi¬ 
nate Judge the receiver gave up the con¬ 
tention that the property was not the 
property of the khanka. The learned Judge 
was satisfied from the evidence in the case 
and, in agreement with the learned trial 
Court, held that the property leased out 
was a part of the khanka wakf estate. The 
learned Subordinate Judge also agreed with 
the Munsif that the plaintiff had paid the 
sum of Rs. 2500 as nazarana or the consi¬ 
deration of the lease in question to the for¬ 
mer sajadanashin who deposited the amount 
in the funds of the khanka; the entries in 
the cash book of this estate showed that 
the amount had been put in the coffers of 
the khanka. The finding of the Munsif, 
that the grant to the plaintiff of a perpetual 
lease of the wakf property was ab initio 
void, was affirmed. The learned Subordinate 
Judge pointed out that the lessor, namely 
the former sajadanashin as well as the 
plaintiff, were fully aware of the infirmity 
of the title that was going to be conveyed 
under the lease of 1925, that there is not 
the least whisper in the document of lease 
showing that the permanent lease in ques¬ 
tion was going to be granted for any justi¬ 
fying necessity and that at the trial the 
plaintiff did not adduce any iota of legal 
proof in support of any necessity for the 
creation of the incumbrance in question. 

Upon these findings the only question 
which remained was whether the claim 
could be decreed against the receiver and 
whether the suit was within time. The 
learned Subordinate Judge having held that 
the transaction of the lease was void ab 
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Initio and that the plaintiff had full know¬ 
ledge of the infirmity of his own title at the 
time he entered into this transaction^and 
advanced the nazarana at his own risk, 
held that the receiver could not be saddled 
with the liability of refunding the nazarana 
as “there is no privity of contract between 
the then sajadanashin and the present 
receiver of the wakf estate even though the 
estate was in possession of the plaintiff’s 
money.” He therefore came to the conclu¬ 
sion that defendant 1, the receiver, could 
not be held liable. Upon the question of 
limitation the learned Subordinate Judge 
came to the conclusion that the considera¬ 
tion of the lease having failed ab initio the 
cause of action for the recovery of the 
nazarana arose from the date of the lease 
and therefore the plaintiff’s suit having 
been instituted more than six years there¬ 
after was barred by limitation. In the alter¬ 
native he held that if the plaintiff’s lease 
be assumed to be voidable only on the 
objection of a third party and possession 
was taken under it still, relying upon the 
decision in 8 Pat 432 1 the learned Judge 
held that limitation would run from 15th 
June 1927 when the claim of Lachmi Earn 
was established against the plaintiff and the 
former sajadanashin, and therefore the suit 
of the plaintiff was still beyond six years of 
this date. The result was that the learned 
Subordinate Judge dismissed the suit as 
against the receiver but otherwise affirmed 
the decree in part against defendants 2 
to 8. He never considered the question 
whether a decree for the full amount should 
be given against defendants 2 to 8. Hence 
the appeal before us. 

The findings of fact arrived at by the 
Courts below have not been challenged by 
the appellant and cannot be interfered with 
by us in second appeal. But Mr. Hasan Jan 
appearing for the receiver wanted to chal¬ 
lenge the correctness of the finding that 
the nazarana amount, Es. 2500, was cre¬ 
dited in the books of the khanka and spent 
by it; but we are unable to accede to this 
argument. In order to come to a conclusion 
in favour of the respondent, it would have 
been necessary to examine the accounts of 
the khanka not only for that date but for 
the whole year if not for some other years 
also. Accordingly, it is not open to any of 
the parties before us to challenge the find¬ 
ings of fact which have been concurrently 
arrived at by the Courts below . The only 

1. Mt. Lakhpat Kuar v. Durga Prasad, (1929) 16 
A I R Pat 388=117 I C 654=8 Pat 432. 


question which presents difficulty is whe¬ 
ther the suit for the plaintiff is within 
time. Mr. S. M. Mullick appearing for the 
appellant strongly contends that the suit is 
a suit for damages on account of the failure 
of the then sajadanashin to preserve the 
plaintiff in quiet enjoyment of the lease¬ 
hold properties and therefore there was a 
breach of duty on behalf of the lessor as 
provided by S. 108 (c), T. P. Act. He points 
out that the cause of action arose to him 
not when the lease was granted nor when 
the Court held in June 1927 in the suit of 
Lachmi Earn that the lessor had no title to 
give to the plaintiff but when the High 
Court affirmed the decision on 4th July 
1930 or in any case not earlier than 6th 
February 1928 when the plaintiff was dis¬ 
possessed. He therefore contended that 
limitation started from any of these two 
dates with the result that the suit was 
within time being a suit for damages for 
breach of a contract in writing registered 
within the meaning of Art. 116, Limitation 
Act. Mr. Hasan Jan on the other hand con¬ 
tended that the suit must be held to be a 
suit to which Art. 97, Limitation Act, ap¬ 
plied and that the starting point of limita¬ 
tion was the date when the trial Court gave 
the decision that the plaintiff had no title 
to remain upon the land by his order dated 
15th June 1927. In other words, he con¬ 
tended that if it was a suit for damages the 
plaintiff was damnified by the decision on 
15th June 1927, and therefore the suit was 
beyond six years; but so far as this suit was 
for the recovery of the nazarana amount, 
the plaintiff must come within three years 
of the date of the lease, or of the date of the 
decision of the trial Court or of the date of 
dispossession and that the suit is beyond 
three years of any of these dates. 

A large number of cases were cited before 
us; but it is unnecessary to discuss these 
cases because after the decision of their 
Lordships of the Judicial Committee in 44 
Cal 759, 2 it has been consistently held byl 
this Court that a suit for damages for re¬ 
turn of the nazarana or for any consequent 
costs and damages must be governed by 
Art. 116 even though a suit may apparently 
fall within Article 97, Limitation Act; see 
A I E 1936 Pat 462. 3 In that case the 
plaintiff had obtained a lease of a certain 

2. Tricomdas Cooverji Bhoja v. Gopinath Jill 

Thakur, (1916) 3 AIRPC 182=39 I 0 156= 

44 I A 65=44 Cal 759 (P C). 

3. Rajendra Narayan Singh v. Lalmohan, (1936) 

23 A I R Pat 462=164 I C 277. 





Debi Prasad v. Mehdi Hasan (Manoliar Lall J.) 


piece of land under a registered document, 
as in the present case, after paying a cer¬ 
tain premium to the lessor but afterwards 
it having been found that the lessor had 
no right to make such a grant the lease 
was held to be void ab initio and when 
the lessee asked for the return of the 
money paid to the lessor under Sec. 65, 
Contract Act, the suit for refund of the 
money was held to be governed not by 
Art. 65 or Art. 97 but by Art. 116, Limi¬ 
tation Act. The learned Judges relied upon 
an earlier Division Bench decision of this 
Court (referred to later). The same view 
was taken in 8 Pat 432. 1 That suit was a 
suit for refund of the purchase money by a 
vendee paid under a registered document 
on the ground that the consideration for the 
sale had failed. It was held that the suit 
was governed by Art. 116 and that the fact 
that the suit was in substance for a refund 
of the purchase-money and not in the 
nature of damages, although that claim was 
made in the alternative, was immaterial. 
Das, J. made this observation at page 435 : 

But in the view which I take it is immaterial to 
consider whether the suit is a suit for refund of 
the purchase money or a suit for damages for 
breach of the covenant under S. 55, cl. (2), T. P. Act. 

He then drew attention to the case in 44 
Cal 759, 2 referred by me above and held 
that ho regarded this decision of the Judi¬ 
cial Committee as establishing that where 
the suit is in substance a suit based on a 
registered document and where such a suit 
could be regarded as a suit for compensa¬ 
tion for breach of contract, Art. 116 must 
apply although such a suit may fall under 
some other provision of the Limitation Act. 
At p. 435 the learned Judge also made this 
observation that the question whether the 
plaintiff had or had not knowledge of the 
infirmity of the title of their vendor is 
irrelevant. The starting point of limitation 
was also considered in 8 Pat 432, 1 and the 
learned Judge referred to two oft-cited cases, 
38 Mad 887 4 and 45 Bom 955, 6 where three 
classes of cases under which such questions 
are discussed were pointed out as being (a) 
where from the inception the vendor had 
no title to convey and the vendee has not 
been put in possession of the property; (b) 
where the sale is only voidable on the objec¬ 
tion of third parties and possession is taken 

4. Subbaraya Reddiar v. • Rajagopala Reddiar, 

(1915) 2 A I R Mad 708=23 I C 570= 38 Mad 

887. 

5. Multanmal Jayaram v. Budhumal Keval- 

chand, (1921) 8 AIR Bom 252=61 I 0 70=45 

Bom 955=23 Bom L R 325. 
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under the voidable sale; and (c) where 
though the title is known to be imperfect 
the contract is in part carried out by giving 
possession of the properties. Here I wish to 
read from the judgment of Das, J. at p. 438: 

Ifc was contended before us that the sale was not 
voidable but void ab initio since it has been 
found that Mt. Lakhpat had no title whatever to 
convey. But this point was very completely dealt 
with in the judgment of the High Court, where it 
was pointed out that a transaction cannot bo re¬ 
garded as void ab initio where both the parties 
consider that the vendor has a good title to con¬ 
vey. This being so, as between the parties to this 
litigation it cannot be regarded that the sale was 
void ab initio and there is no doubt that posses¬ 
sion was taken under the voidable sale. 

These remarks apply very closely to the 
facts of the present case. As between the 
sajadanashin and the plaintiff the transac¬ 
tion cannot be regarded as void ab initio 
when both the parties considered that the 
lessor had a good title to convey and there 
is no doubt that possession -was taken under 
the lease which could be avoided (after pos¬ 
session had been delivered) only on the ob¬ 
jection of a third party. The quotation from 
remarks of the learned Judge of the Madras 

High Court is very apposite at this stage: 

In the second class of cases the cause of action 
can arise only when it is found that there is no 
good title. The party is in possession and that is 
what at the outset under a contract of sale a pur¬ 
chaser is entitled to, and so long as his possession 
is not disturbed, he is not damnified. 

In 6 Pat 606 1 ' the lessor having failed to 
put the lessee in possession of the properties 
demised, the suit by the lessee to recover 
the salami which he had paid for the lease 
was held to be governed by Art. 116, Limi¬ 
tation Act, provided the lease -was in writ¬ 
ing and registered. In my opinion, these 
three cases decided by Division Benches of 
this Court and founded upon the decision 
of the Privy Council in 44 Cal 759 3 are 
sufficient to dispose of the contention of the 
respondent that the present suit so far as 
the amount of Bs. 2500 is concerned is not 
a suit to recover damages but a suit to re¬ 
cover the actual amount of salami within 
the terms of S. 65, Contract Act, and there¬ 
fore should'be governed by Art. 97, Limi¬ 
tation Act, and not by Art. 116. The 
question which then remains to be deter¬ 
mined is what is the starting point of limi¬ 
tation. In 50 I A 69 7 the suit was instituted 
to recover the consideration paid under an 

6. Nabiu Chandra v. Munshi Mandar, (1927) 14 

A I R Pat 248 = 101 I C 707 = 6 Pat 606=8 
PLT 590. 

7. Harnath Kuer v. Inder Bahadur Singh, (1922) 

9 A I R P C 403=71 I C 629=50 I A 69=26 
O C 223 (P C). 
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agreement which was void ab initio, the 
agreement in question being the transfer of 
a right to expectancy. Their Lordships of 
the Judicial Committee in dealing with the 
argument based on S. 65, Contract Act, ob¬ 
served as follows: 

An agreement therefore discovered to be void is 
one discovered to be not enforceable by law, and, 
on the language of the Section, would include an 
agreement that was void in that sense from its in¬ 
ception as distinct from a contract that becomes 
void. The agreement here was manifestly void 
from its inception, and it was void because its sub¬ 
ject matter was incapable of being bound in the 
manner stipulated. Though this aspect of the case 
has not been satisfactorily presented or developed 
in the pleadings and the proceedings before the 
lower Courts, their Lordships think there are 
materials on the record from which it may be 
fairly inferred in the peculiar circumstances of this 
case that there was a misapprehension as to the 
private rights of Indar Singh in the villages which 
he purported to sell by the instrument of 2nd 
January 1880, and that the true nature of those 
rights was not discovered by the plaintiff or 
Rachpal Singh earlier than the time at which his 
demand for possession was resisted, and that was 
well within the period of limitation. 

In the present case, the plaintiff was ac¬ 
tually placed in possession thereby leading 
to the inference that both the parties 
thought that they had a right to enter into 
this transaction of lease which was in law 
.void ab initio. It may be remembered here 
that the defenee of the receiver was that 
this property was not the property of the 

Khanka but was the personal property of the 
former sajadanashin. The plaintiff also was 
apparently in doubt as to the true position 
because he took an indemnity bond from 
the sajadanashin binding him and his per¬ 
sonal properties in case he was disturbed 
in possession. In 46 Cal 670 8 their Lord- 
ships of the Judicial Committee again had 
to consider the question as to how the start¬ 
ing point of limitation should be decided in 
such cases. In that case the plaintiff insti¬ 
tuted a suit against the zamindar to recover 
certain sums which he had to pay as pur¬ 
chaser of a patni taluk of a defaulting pat- 
nidar at a sale for arrears of rent under the 
Patni Regulation of 1819, the sale having 
been subsequently set aside in a suit by the 
darpatnidar to which the plaintiff was a 
party. The sale was set aside by the order 
of the District Judge dated 24th August 
1905 which was affirmed by the High 
Court in appeal on 3rd August 1906. The 
plaintiff gave up possession on 28th August 
following. The Courts below treated the 

, 8. Juscurn Boid v. Pirthichand Lai, (1918) 5 
AIRPC 151=50 I C 444 = 46 I A 52 = 46 
Cal 670 (P C). 
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suit as governed by Art. 97, Limitation Act 
as being a suit for money paid on an exist¬ 
ing consideration which afterwards failed 
and held that it was barred by limitation 
as having been brought more than three 
years beyond 24th August 1905, being the 
date of the decree of the District Judge, 
setting aside the sale when it was found 
that the consideration failed. It was decided 
by their Lordships that 

whatever may be the theory under other systems 
of law, under the Indian law and procedure an 
original decree is not suspended by presentation of 
an appeal nor is its operation interrupted where 
the decree on appeal is one of dismissal. 

This incidentally would settle that the 
starting point of limitation would be the 
date of the decision of the learned Subordi¬ 
nate Judge dated 15th June 1927, if there 
was nothing else in the case. Their Lord- 
ships then made the following weighty 
observations: 

To escape from this position and its consequence 
a new starting point was suggested in the course of 
the argument here; it was contended that the 
period of limitation began to run when possession 
was lost. There may be circumstances in which a 
failure to get or retain possession may justly be re¬ 
garded as the time from which the limitation 
period should run, but that is not the case here. The 
quality of the possession acquired by the present 
purchaser excludes the idea that the starting point 
is to be sought in a disturbance of possession or in 
any event other than the challenge to the sale and 
the negation of the purchaser’s title to the entirety 
of what he bought involved in the decree of 24th 
August 1905. If further support of this view be re¬ 
quired, it may be found in the express provision of 
S. 14 of the Regulation which directs that in the 
suit for reversal itself the purchaser is to be indem¬ 
nified against all loss. 

In my opinion in the circustances of each 
case the Court is to decide whether the 
failure to give or retain possession may 
justly be regarded as the time from which 
limitation period should run. In the present 
case the lessee was in possession from the 
date of the lease. The decree of the Subor¬ 
dinate Judge of June 1927 merely decided 
that upon Lachmi Ram’s depositing the 
balance of the consideration money which 
he had not paid to the former sajadanashin 
a formal deed of lease would be executed 
and registered by the former sajadanashin 
and then possession would be delivered by 
ousting the present plaintiff. It may weil 
have been that Lachmi Ram would have 
taken some considerable time to perform 
the obligations imposed upon him by the 
decree before he would be vested with a 
title and before he would be entitled to oust 
the present plaintiff. The plaintiff can 
therefore have no cause of action for return 
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of the money until he was actually ousted 
from possession by a formal delivery of 
possession or by an actual delivery of pos¬ 
session. In my opinion the suit, whether it 
is regarded as a suit for return of the very 
amount paid as nazarana or as a suit for 
compensation, having been instituted within 
six years of the date when the plaintiff 
was dispossessed therefore is within time. 
But it was argued by Mr. Hasan Jan ap¬ 
pearing on behalf of the receiver that there 
is no privity of contract between the then 
-sajadanashin and the present receiver, de¬ 
fendant 1. This argument is of no substance. 
Upon the finding that the khanka estate 
was in possession in September 1925, of 
the sum of Rs. 2500 which the plaintiff had 
paid to the sajadanashin the terms of S. 65, 
Contract Act, apply and the person in 
charge of the khanka estate is bound to re¬ 
fund the amount which has been in posses¬ 
sion of the khanka ever since 1925. The 
plaintiff has discharged the onus which lay 
upon him when he proved that a sum of 
Rs. 1000 was entered in the cash book of 
the khanka on 20th August 1925 and the 
balance of the sum of Rs. 1500 was credit¬ 
ed on 20th September 1925 in its books. 
The question as to the subsequent applica¬ 
tion of the money or its misappropriation 
by the sajadanashin is no concern of the 
plaintiff. I would therefore allow the appeal 
of the plaintiff and restore the decision of 
the learned Munsif with costs throughout. 

Harries C. J. — I agree. 

D.B./r.k. Appeal allowed . 
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Harries C. J. and Rowland J. 

Dhari Jena — Petitioner. 

v. 

Gauranga Gharan Sahu — 

Opposite Party. 

Civil Revn. No. 56 of 1937, Decided on 
>7th December 1938, from order of Dist. 
Judge, Cuttack, D/-5th October 1936. 

❖ (a) Civil P. C. (1908), O. 21, R. 89—Deposit 
of decretal amount and compensation not ac¬ 
companied by application to set aside sale—Sale 
■ cannot be set aside. 

An application to set aside sale cannot be implied 
'■from the mere fact that decretal amount and com¬ 
pensation was deposited. Hence, in absence of an 
-application to set aside sale, the sale cannot be set 
aside even if decretal amount and compensation 
bad been deposited in the Court : A I R 1919 Bom 
730; 9 I C 33; A I R 1922 Mad 83 and AIR 1923 
'Rat 159 , Rel. on, [P 87 C 2 ; P 88 C 1] 

(b) Civil P. C. (1908), S. 115 — Hard case 
—Interference in revision. 


The fact that a case is a very hard one does not 
permit the High Court to interfere where it has no 
power so to do. [P 88 C 1] 

H. Sen — for Petitioner, 

S. N. Sen Gupta —for Opposite Party. 

Harries C. J. —This is an application for 
revision of an appellate order passed by the 
learned District Judge of Cuttack uphold¬ 
ing an order of the learned Munsif rejecting 
an application for setting aside a sale. It 
appears that the present petitioner’s pro¬ 
perty was sold in execution of a mortgage 
decree on 15th January 1936. Within thirty 
days of the date of the sale, the petitioner 
deposited in Court the entire decretal 
amount and compensation; but this deposit 
was not accompanied by any petition re¬ 
questing the Court to set aside the sale. 
The chalan showing the deposit was put up 
before the learned Munsif on 17th Febru¬ 
ary 1936 and it was noted in the order- 
sheet that no petition for setting aside the 
sale had been filed. On 20th February 
1936, the learned Munsif passed an order 
that the sale could not be set aside as no 
petition for setting it aside had been pre¬ 
sented to the Court. The sale was therefore 
confirmed. 

On 29th February 1936, the petitioner 
mado an application purporting to be under 
S. 151 and O. 21, R. 89, Civil P. C., for 
reviewing the order of the learned Munsif. 
This application was heard in due course, 
and it was then suggested that the failure 
to make an application to set aside the sale 
was due to a pleader’s clerk, but eventually 
this point was not pressed. The learned 
Munsif refused to interfere and his order 
was upheld by the learned District Judge. 
There can be no doubt that no written or 
verbal application was made to the Court 
when the decretal amount and compensa¬ 
tion was deposited, and upon the findings of 
the Court below it is impossible for this 
Court to hold that such failure was due to 
any pleader’s clerk or to any error or failure 
on the part of any officer of the Court. The 
failure to present an application for setting 
aside the sale was apparently due to the 
petitioner s ignorance of the provisions of 
law applicable to the case. It was contended 
in the Court below and has been contended 
in this Court that the depositing of the dec¬ 
retal amount together with compensation 
amounted to an application for setting aside 
the sale. In any event it is said that such 
an application must be implied from the 
very fact that the decretal amount and 
compensation was deposited. 
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This contention has been put forward on 
many occasions previously. In 43 Bom 735, 1 
a Bench of the Bombay High Court held 
that a sale could not be set aside in the 
absence of an application even though the 
full decretal amount had been deposited. 
The Court further held that it had no power 
under Sec. 115, Civil P. C., to interfere in 
such a case. In 9 I C 33, 2 a single Judge of 
the Allahabad High Court came to the same 
conclusion. The same view was expressed by 
a single Judge of the Madras High Court in 
AIR 1922 Mad 83. 3 There is no Patna case 
precisely in point; but the case in A I R 1923 
Pat 159* supports the view which I have 
expressed. There can be no question that 
there is a body of authority for the view held 
by the learned District Judge. The case is 
undoubtedly a very hard one, but that does 
not permit the Court to interfere where it 
has no power so to do. In my view no 
ground has been made out for interfering 
with the decision of the lower Appellate 
Court and accordingly I would dismiss this 
application and make no order as to costs. 

Rowland J. —I agree. 

D.s./r.K. Application dismissed. 


1. Raoji Baburao v. Bansilal Narayan, (1919) 6 

AIR Bom 130=53 I C 135 = 43 Bom 735= 
21 Bom L R 835. 


2. Mathura Prashad v. Ram Lal, (1911) 9 I C 33. 

3. Venkatasubba Rao v. Narayana Rao, (1922) 9 

AIR Mad 83=66 I C 44. 

4. Ramshivendra Narayan v. Awadh Bihary, 

(1923) 10 A IR Pat 159=68 I C 629=4 P LT 
295* 
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Harries C. J. and Dhavle J. 

Dhanu Lal — Plaintiff — Appellant. 

v. 

Kuldip Narayan Singh and others — 

Defendants — Respondents. 

Appeal No. 391 of 1938, Decided on 3rd 

November 1939, from appellate decree of 

Addl. Sub-Judge, Patna, D/- 15th January 
1938. 

(a) Contract Act (1872), S. 73_Tenant pro- 
mismg to pay Government revenue and cess 
ailing to pay it —Landlord in spite of notice of 
intended sale taking no steps to avoid sale by 
paying necessary dues — Property sold—Land- 
or< ~ cann °t claim as damages loss which he 
could have avoided by taking necessary steps. 

Every person who has a right to damage for 
breach of contract must take all reasonable steps 
to mitigate the loss arising from such breach. 

TT71. . [P 89 C 2] 

Where a tenant who has promised to pay Gov¬ 
ernment revenue and cess has failed to pay it but 
the landlord who has notice of the intended sale 
takes no steps to avoid the sale by paying necessary 


dues and the property is ultimately sold the land¬ 
lord in a suit by him for damages for breach of 
contract cannot claim as damages any loss which- 
he could have mitigated by taking necessary steps. 

,, vD [P 89 0 2] 

lb) Practice—Amendment—Second appeal_ 

Plaintiff should not be allowed to change whole 
nature of suit. 


The Court should not at the stage of second 
appeal allow the plaintiff to change the whole 
nature of the suit, particularly when even at this 
late stage the materials for deciding this new case 
are not before the Court. [p go C I] 

G. C. Mukherji — for Appellant. 

Hareshwar Brasad Sinha and Rajeswari 
Prasad — for Despondents. 

Harries C. J. — This is a plaintiffs ap¬ 
peal from concurrent decrees of the Courts 
below dismissing the plaintiff’s claim for 
Rs. 1000 and interest by way of damages 
or compensation. The plaintiff’s claim with 
legai d to certain other small items was 
decreed, but nothing arises out of that por¬ 
tion of the decree. The plaintiff was the 
proprietor of certain property, and the de¬ 
fendants were mukarraridars holding from 
him. It was alleged that the defendants 
were liable to pay Government revenue and 
cesses in respect of the property and that 
they had failed to do so. Consequently the 
property had been sold for the payment of 
these Government dues, and the plaintiff 
had been compelled to repurchase the pro¬ 
perty from one Ramkishun for a sum of 
Rs. 1000. The present suit was brought to 
recover this sum of Rs. 1000 together with 
certain costs and for certain other small 
items which were decreed. Both the Courts 
below came to the conclusion that the 
plaintiff was not entitled to recover this- 
sum of Rs. 1000 together with interest and 
costs and dismissed this portion of the- 
claim. 


The Courts below have held as a fact that 
the plaintiff knew of the defendants’ failure 
to pay the Government dues. The amounts 
due totalled Rs. 9, and both the Courts 
below have found that the sale could have 
been avoided if the plaintiff had paid this 
small sum. The plaintiff, though knowing 
that this amount was due, allowed the proj 
perty to be sold and purchased by Ram¬ 
kishun. He subsequently purchased the 
same for Rs. 1000, and in the view of the- 
lower Courts the plaintiff could not recover 
the amount which he spent in recovering 
the property because he could have miti¬ 
gated the whole of the loss by himself pay¬ 
ing Rs. 9 before the sale took place. It has- 
been contended by Mr. G. C. Mukherji on 
behalf of the plaintiff that there was no- 
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evidence upon ■which the Courts could come 
to the conclusion that the plaintiff knew of 
the defendants’ failure to pay the Govern¬ 
ment revenue or cess or knew of the im¬ 
pending sale. Both the Courts below have 
come to the conclusion that notice issued to 
the plaintiff by the Certificate Officer in¬ 
forming him that his property was going to 
be sold in a certificate sale was actually 
served on Walayat Ali (P. W. 3) some time 
before the sale took place. Walayat Ali was 
the plaintiff’s mukhtar, and in evidence he 
did not deny the receipt of this notice. All 
he said was that he could not remember 
whether he had received the notice or not. 
He then added that the plaintiff had com¬ 
plained to him that he had not been told 
that this notice had been served. Mr. 
Mukherji has contended that service on 
Walayat Ali was not effective service on the 
plaintiff because it was not established that 
Walayat Ali was a person empowered to 
accept notice on behalf of the plaintiff. 

Mr. Mukherji has relied upon Pule 3, 
Sch. 2, Bihar and Orissa Public Demands 
Bocovery Act; but in my view it is clear 
from Walayat Ali’s evidence that he was a 
person empowered to receive such a notice 
on behalf of the plaintiff. Further, there 
was evidence that a registered parcel had 
been sent by the Certificate Officer to the 
plaintiff. At first the plaintiff denied his 
signature on the receipt for the parcel; but 
it is clear that the signature is that of the 
plaintiff. This parcel must have contained 
some notice relating to this certificate sale, 
and the moment it is held that the plaintiff 
received this parcel and gave a receipt for 
it, it follows that he had notice of this 
intended sale before it took place. In my 
view there was ample material upon which 
the Courts below could come to the conclu¬ 
sion that the plaintiff had notice of the 
impending sale in time to take steps to 
avoid it. In fact, he could within thirty 
days of the sale have obtained the property 
by paying the amount due and a small per¬ 
centage as compensation. The plaintiff did 
nothing of the kind but waited and then 
paid Bamkishun Bs. 1000 and then brought 
this suit. The Courts below have held that 
the plaintiff could, by the exercise of reason¬ 
able diligence, have avoided all damage in 
this case, and that being so, they have 
refused to give the plaintiff any sum in 
respect of this portion of his claim. S. 73, 
Contract Act, lays down that if a party is 
guilty of a breach of contract, the other 
party is entitled to compensation for any 


loss or damage caused to him thereby, 
which naturally arose in the usual course 
of things from such breach, or which the 
parties knew, when they made the contract, 
to be likely to result from the breach of it. 
In the Explanation to this Section however 
it is laid down that : 

In estimating the loss or damage arising from a 
breach of contract, the means which existed of 
remedying the inconvenience caused by the non¬ 
performance of the contract must be taken into 
account. 

The contract sued upon here was a pro¬ 
mise by the tenant to pay the Government 
revenue and cess. There was a breach of 
this contract the moment the tenant failed 
to pay the Government dues on due date. 
At that moment the plaintiff ’s property was 
in jeopardy, and he was entitled to sue for 
any damages which would be incurred. 
Clearly after the breach the plaintiff could 
have avoided all damage by paying Bs. 9 
■which was the amount due to tho Govern¬ 
ment. He did nothing and allowed the pro¬ 
perty to be sold. Every person who has a 
right to damage for breach of contract must 
take all reasonable steps to mitigate the loss 
arising from such breach. In the present 
case payment of a very small sum couldj 
have avoided the damage which occurred 
in this case, and as the plaintiff did not 
take any step to mitigate his damages, he 
cannot claim the large amount which he 
now does in this case. 

Mr. Mukherji attempted to argue that 
there was no breach of contract in this case 
until the property had been sold; but, as 
I have stated, the contract sued upon here 
was a promise by the tenant to pay the 
Government dues the moment the Govern¬ 
ment dues were payable; and as there was 
failure to pay, there w’as a breach of con¬ 
tract at that moment. The plaintiff had 
ample time between the date of the breach 
and the date of the sale for mitigating all 
the damage which arose from the breach. 
Mr. Mukherji has however argued in this 
case that this is not a case of a claim for 
damages or compensation for breach of con¬ 
tract. According to him, it is a claim for an 
amount due under a contract of indemnity. 

It is to be observed that in the plaint the 
word “indemnity” is never mentioned, and, 
indeed, there is nothing to suggest that there 
was any agreement between the parties by 
which the tenants agreed to indemnify the 
plaintiff from any loss due to failure to 
pay Government dues. The case was un¬ 
doubtedly pleaded as a case of a claim for 
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damages for breach of a promise to pay Gov¬ 
ernment dues. The learned Munsif treated 
the case as such and so did the learned 
Subordinate Judge. In the grounds of appeal 
to this Court nothing is said about a con¬ 
tract of indemnity. It is assumed in the 
grounds of appeal that this was a case of a 
claim for damages for breach of a promise 
to pay Government dues and nothing more. 
It is now argued that in the contract be¬ 
tween the parties there is a promise amount¬ 
ing to an indemnity; but the contract is not 
before us, and it has not been printed. 
Nevertheless, Mr. Mukherji has urged us to 
allow him to argue this case upon the basis 
that there is a contract by the defendants 
to indemnify the plaintiff against all loss in 
the event of the property being sold. 

I am not inclined to allow the plaintiff to 
change the whole nature of his suit at this 
stage. He certainly cannot do so without 
the leave of the Court, because no point as 
to indemnity is taken in the memorandum 
of appeal. Even if we allowed Mr. Mukherji 
to argue this case as a claim arising out of 
a contract of indemnity, we have not the 
-contract before us and neither of the Courts 
below have ever had the opportunity of con¬ 
sidering it and construing it. In my view, 
the Court should not, at this stage, allow 
the plaintiff to change the whole nature of 
the suit, particularly when even at this late 
stage the materials for deciding this new 
case are not before the Court. The case 
must be treated as a claim for damages for 
breach of a promise to pay Government 
dues, and in my judgment both the Courts 
below were right in holding that the plain¬ 
tiff’s claim failed by reason of the fact that 
he could by the exercise of reasonable care 
and diligence have avoided the effect of the 
defendants’ breach. For these reasons I am 
satisfied that there is no merit in this ap¬ 
peal and accordingly I would dismiss it with 
costs. 

Dhavle J. — I agree. 

D.S./r.K. Appeal dismissed . 
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Harries C. J. and Rowland J. 

Maulavi Kamiruddin Khan — 

Defendant — Appellant, 
v. 

Badrun Nisa Bibi and another , Plain¬ 
tiffs and other s, Defendants — 

Respondents. 

Second Appeal No. 31 of 1936, Decided on 
1st December 1938, from decision of Addl. 
-Sub-Judge, Cuttack, D/- 6th August 1935. 


A. I. R. 

Limitation Act (1908), S. 10 and Art. 89- 
Persons by executing deed entrusting their pro* 
perty to another person for good management 
with powers to sell — Executants reserving 
themselves, power to sell or mortgage with 
manager’s consent—Deed held did not vest pro* 
perty in manager as trustee—Suit for rendition 
of accounts held governed by Art. 89 and not 
by S. 10. 

A trust contemplates that the trustee is the legal 
owner of the trust property. There must be a 
transfer of the property to the trustee before a trust 
is created. [P 91 C 2] 

Certain persons executed a deed entrusting their 
property to another for good management, with 
powers of sale. The executants however reserved to 
themselves the power to sell or mortgage the pro¬ 
perty with the consent of the manager : 

Held that the deed did not vest the property 
in the manager as trustee and hence suit for rendi¬ 
tion of accounts was not governed by S. 10 but by 
Art. 89. [P 91 C 2] 

M. Subba Rao — for Appellant . 

B. Mahapatra — for Respondents. 

Harries C. J. —This is a defendant’s 
second appeal against concurrent decrees of 
the Courts below decreeing the plaintiffs’ 
claim. The suit out of which the appeal 
arises was for rendition of accounts and 
payment to plaintiffs of any sum found due 
after taking such accounts. Various defences 
were raised, but it is only necessary to con¬ 
sider one of them in this appeal and that is 
the defence of limitation. Both the Courts 
below held that the suit was a suit for ren¬ 
dition of accounts as against a trustee and 
accordingly they found that the suit was 
not barred by time. On 12th December 
1920, two brothers, namely Zamir and 
Zahir, executed what is called a deed of 
trust. By the terms of that deed defen¬ 
dant 1 was entrusted with the management 
of the property of Zamir and Zahir for a 
period of ten years ending on 12th Decem¬ 
ber 1930. It appears that defendant 1 
managed these properties and in the year 
1928 Zamir died. As I have stated, the 
period of the deed ended on 12th December 
1930, and on 13th December 1933 the pre¬ 
sent suit was filed by the plaintiffs claiming 
an account from defendant 1. 

Defendant 1 contended that the suit was 
one brought against an agent for accounts 
and was, therefore, governed by Art. 89, 
Limitation Act. The plaintiffs, however, 
argued that this case was governed by Sec. 
10, Limitation Act, as the deed in question 
constituted defendant 1 a trustee of the 
property. That being so, it was argued that 
a suit for rendition of accounts could not 
be barred by time. The question which has 
to be decided in this case is whether defen- 
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dant 1 was a trustee or an agent with very- 
wide powers of management. Certain evi¬ 
dence was adduced in the Courts below to 
show what had in fact occurred during the 
period of management; but in my view this 
case must be decided upon the construction 
of the alleged deed of trust. The deed opens 
with a recital that the two brothers were 
unable to manage their property con¬ 
veniently and were suffering a great loss 
thereby. For that reason, it is said that they 
were giving defendant 1 by the document 
the powers enumerated thereafter for the 
purpose of good management of the said 
properties. Thereafter are set out the vari¬ 
ous rights given to and duties imposed upon 
defendant 1. He was to transact all the 
business of the t wobrothers, appoint servants 
and agents, bring suits, realize rent and in 
short deal with the properties as a general 
manager. He was in fact given certain 
powers to sell though in some instances 
such powers could not be exercised without 
the consent of the two brothers. However, 
it is significant to note that in para. 13 of 
the deed the executants of this deed were 
entitled to mortgage and sell the properties 
with the consent of defendant 1. 

It has been argued that taking this docu¬ 
ment as a whole it transfers the property 
to defendant 1 and such is to remain vested 
in him for a period of ten years. On the 
other hand, it is argued by the appellant 
that the document is merely a power of 
attorney in very wide terms giving defen¬ 
dant 1 absolute power of management but 
of management only for a period of ten 
years. If this suit is a suit for rendition of 
accounts by an agent, then clearly it is 
barred by time. Art. 89, Limitation Act 
applies to such suits and according to that 
article the period is three years from the 
termination of the agency. The agency un¬ 
doubtedly terminated on 12th December 
1930, and this suit was not instituted until 
13th December 1933, that is one day over 
the j>eriod of three years. However, Art. 89 
will have no application if defendant 1 was 
in fact a trustee and not an agent. If he 
was a trustee, then S. 10, Limitation Act 
applies and this period of limitation would 

not bar the suit. S. 10, Limitation Act is 
in these terms : 

Notwithstanding anything hereinbefore contain¬ 
ed, no suit against a person in whom property 
lias become vested in trust for any specific purpose, 
or against his legal representatives or assigns (not 
being assigns for valuable consideration), for the 
purpose of following in his or their hands such 
property or the proceeds thereof, or for an account 
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of such property or proceeds, shall be barred by 
any length of time. 

Can it be said that this document of 12th 
December 1920, vested the property of the 
two brothers in defendant 1 as trustee? In 
my view the document did not effect such 
a vesting. A trust contemplates that the 
trustee is the legal owner of the trust pro¬ 
perty. The word “trust” is defined in S. 3, 
Trusts Act, 1882, as follows : 

A ‘trust’ is an obligation annexed to the owner¬ 
ship of property and arising «out of a confidence 
reposed in and accepted by the owner, or declared 
and accepted by him, for the benefit of another or 
of another and the owner. 

In short, it is an obligation annexed to 
the ownership of property and before there 
can be a trust the trustee must be the 
owner. The matter is made abundantly, 
clear in S. 6, Trusts Act, 1882, which is in 
these terms : 

Subject to the provisions of Sec. 5, a trust is 
created when the author of the trust indicates 
with reasonable certainty by any words or acts an 
intention on his part to create thereby a trust, the 
purpose of the trust, the beneficiary, and the trust 
property, and (unless the trust is declared by will 
or the author of the trust is himself to be the 
trustee) transfers the trust property to the trustee. 

In short, there must be a transfer of the 
property to the trustee before a trust is 
created. It is quite clear upon an examina¬ 
tion of the various terms of the document 
of 12th December 1920, that no property 
was transferred to defendant 1. The recital 
to the document makes it clear that defen¬ 
dant 1 was given powers for the good 
management of the property which in the 
past had been badly managed by the two 
brothers. It is true that he is given powers 
to deal with the property as if he was the 
owner; but it is clear that he is given such 
powers to deal with the property not as 
owner but as agent for the owners. If the 
property was transferred by this document, 
then the owners could never have the 
power of selling or mortgaging the property; 
yet, as I have stated, that power was re¬ 
served to the two brothers with the consent 
of defendant 1. In-my view, upon a true con¬ 
struction of this document, defendant 1 was 
not made a trustee but was rather an agent 
of the two brothers with full powers of 
managing the property. That being so, the 
present suit was one for rendition of accounts 
as between principal and agent and accord¬ 
ingly Art. 89, Limitation Act applied. As 
the suit was not brought within a period of 
three years, the lower Court should have 
held that it was barred by limitation. In 
my view the suit was wrongly decreed by 
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both the lower Courts and I would, there¬ 
fore, allow this appeal, set aside the decrees 
of the lower Courts and .dismiss the plain¬ 
tiffs’ claim in its entirety. The appellant 
must have his costs in this Court and in 
the Courts below. 

Rowland J. — I agree. 

d.s./r.k. Appeal allowed . 
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Harries C. J. and Fazl Ali J. 

Kubad Mia — Appellant. 

v. 

Guhi Mia and others — Respondents. 

Letters Patent Appeal No. 5 of 1939, 
Decided on 7th September 1939, from deci¬ 
sion of Agarwala J., D/- 30th November 
1938. 

(a) Registration Act (1908), S. 49, Proviso, 
as amended by Act 21 of 1929 — Proviso to 
S. 49 has no retrospective effect. 

Proviso to S. 49 which was added by Act 21 of 
1929 has no retrospective effect. Hence the proviso 
cannot affect a document executed before the Act 
21 of 1929 came into force and which being un¬ 
registered could not be adduced in evidence accord¬ 
ing to law in existence before 1929 : AIR 1933 
All 846, Expl. ; A I R 1933 Pat 544, Applied. 

[P 94 C 1] 

(b) Registration Act (1908), S. 17 (2) (v)— 
Document held created right in immovable 
property. 

A deed of security executed by A in favour of B 
provided that on payment of Rs. 200 out of the 
purchase price of Rs. 300 the land of A was to bo 
delivered to B as security and the latter should hold 
it as security for the sum of Rs. 200 until he paid 
the balance of Rs. 100. There was a further provi¬ 
sion that whilst the land was held by B as secu¬ 
rity he could not build on it though he could bring 
it under cultivation. It was further provided that 
on the day B pays the remaining sum of Rs. 100 
A would execute a sale deed : 

Held that the deed gave B not only possession 
but security for the money which he had already 
paid. The document therefore created a right in 
immovable property. [P 94 C 2] 

# (c) Registration Act (1908), S. 49—Charge 
created by integral part of transaction—Docu¬ 
ment must be registered and cannot be tendered 
in evidence even to prove agreement to execute 
further document such as sale deed. 

Where a charge is created by a term which is 
an integral part of the transaction, then the 
document must be registered and cannot be ten¬ 
dered in evidence even to prove an agreement to 
execute a further document such as a sale deed. 
Where, however, the promises are distinct and sepa¬ 
rable, then a document, though it creates a charge, 
can be put in evidence to establish a promise to 
execute a further document such as a sale deed : 
AIR 1926 P G 94 and AIR 1929 P G 269, Rel. 
on ; AIR 1920 P C 33, Disting.; Observations in 
AIR 1934 Pat 495, held obiter. [P 95 G 2; 

P 96 C 1 ] 

(d) Pleading—Amendment — Letters Patent 
appeal — Suit for specific performance. 


A Court should not grant an amendment in a 
suit for specific performance unless such is asked 
at an early stage. Hence, a suit for specific per¬ 
formance should not be allowed to be converted 
into one for compensation or damages at the stag® 
of Letters Patent appeal: A I R 1928 P C 208 , 
Rel. on. [P 96 C 2] 

S. C. Mazumdar — for Appellant. 

G. C. Mukharji and N. N. Ray — 

for Respondents . 

Harries C. J. —This is a Letters Patent 


appeal from a decision of Agarwala J. dis¬ 
missing a second appeal. The suit out of 
which the proceedings arose was brought 
by the plaintiff claiming specific perform¬ 
ance of a certain agreement entered inta 
between him and the father of defendants 1 
and 2. The learned Munsif who heard the 
suit decreed the plaintiff’s claim; but on 
appeal the learned Additional Deputy Com¬ 
missioner, Subordinate Judge of Dhanbad, 
reversed the decision of the Court below 
and dismissed the claim. He held that the 
agreement sought to be specifically enforced 
could not be tendered in evidence and 


therefore the plaintiff could not prove hie 
claim. The plaintiff appealed to this Court; 
but Agarwala J. held that the decision of 
the lower Appellate Court was right and 
dismissed the appeal. It is against that 
decision that the present Letters Patent- 
appeal has been preferred. The agreement 
in question was entered into between the 
plaintiff and the father of defendants 1 and 
2 in the year 1926 and is in these terms : 


I, Nilkantha Ghati of Metala Pargana Nagar 
Keari, execute this deed of security (thika abadha)> 
to this effect: For giving you kabala of my home¬ 
stead land which appertains to my share in my 
maurashi mukarrari mauza which is plot No. 813, 
described in Sch. 3, the total amount is settled 
at Rs. 300 in the presence of five gentlemen and 
out of that agreed sum I receive Rs. 200 and give 
the property as security to you. As long as you do 
not pay the remaining Rs. 100 which is fixed for 
sale deed (kabala) so long you will not be able to 
erect any house on the land bub you will remain 
in possession in bringing it under cultivation, to 
that I or my heirs will not take objection. On the 
day you pay the remaining Rs. 100 for sale deed 
(kabala) I shall be bound to execute registered sale 
deed (kabala) after fixing the proportionate rent of 
the said land. To this effect after receiving Rs. 209 
I execute this deed of security after giving the said 
land as security. 


The plaintiff paid the sum of Rs. 200 
and obtained possession of the land. How¬ 
ever, he has not paid the remaining sum of 
Rs. 100, though he is ready and willing to 
do so. Defendants 1 and 2 later settled the 
land with other defendants who ejected the 
plaintiff therefrom, and accordingly th& 
latter brought this suit seeking specifically 
to enforce the contract and to compel defen-* 
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•dants 1 and 2 to execute a sale deed in his 
favour on receipt of the balance of the pur¬ 
chase money, namely Rs. 100. As I have 
-stated, the learned single Judge of this 
Court held that the agreement sought to be 
specifically enforced could not be put in evi¬ 
dence by reason of the fact that it had not 
been registered, and therefore the plaintiff 
could not prove his case. The only question 
in the appeal therefore is whether this 
document is one requiring registration, be¬ 
cause if it does not require registration then 
it could be adduced in evidence to establish 
the plaintiff’s case. S. 17 (l), Registration 
Act, sets out the documents which require 
registration, and sub-clause (c) requires all 
non-testamentary instruments which ac¬ 
knowledge the receipt or payment of any 
consideration on account of the creation, 
declaration, assignment, limitation or ex¬ 
tinction of any such right, title or interest 
in immovable property to be registered. 
Sub-sec. 2, cl. (v) of this Section however 
provides that “any document not itself 
creating, declaring, assigning, limiting or 
extinguishing any right, title or interest, of 
the value of one hundred rupees and up¬ 
wards to or in immovable property, but 
merely creating a right to obtain another 
document which will, when executed, 
create, declare, assign, limit or extinguish 
any such right, title or interest” need not 
be registered. The result of non-registration 
of a document requiring registration is pro¬ 
vided for in Sec. 49 of the Act, which says 
that no document required by S. 17 of the 
Act or by any provision of the Transfer of 
Property Act, 1882, to be registered shall 
be received as evidence of any transaction 
affecting such property. There is however 

a proviso to this Section, which is in these 
terms : 

„ Provided that an unregistered document affect¬ 
ing immovable property and required by this Act 
or the Transfer of Property Act, 1882, to bo regis¬ 
tered may be received as evidence of a contract in 
a suit for specific performance under Chap. II, 
Specific Relief Act, 1877, or as evidence of part 
performance of the contract for the purposes of 
Sec. 53-A, T. P. Act, 1882, or as evidence of any 
collateral transaction and not required to be effect- 
ed by registered instrument. 

There can be no question that if this lat¬ 
ter proviso applied to this case, the agree¬ 
ment, though unregistered, could be adduced 
in evidence. It has however been contended 
on behalf of the respondents that this pro¬ 
viso cannot affect the case by reason of the 
fact that it only came into force in the year 
1930. The proviso was added to Sec. 49, 
Registration Act, by S. 10, Transfer of Pro¬ 


perty (Amendment) Supplementary Act, 
1929 ; and S. 15 of that Act, expressly pro¬ 
vides that nothing in the Act shall be 
deemed to affect (b) the validity, invalidity, 
effect or consequences of anything already 
done or suffered before the Act came into 
force; and Sec. 1 (2) provides that the Act 
should come into force on the first day of 
April 1930. The respondents argue that one 
of the effects or consequences of non-regis¬ 
tration of the agreement in question was 
that it could not be adduced in evidence, 
and as such was undoubtedly the case until 
this amending Act was passed. If the 
amending Act applied to transactions which 
took place before the passing of the Act, 
then the consequences of non-registration 
would no longer apply. However, as the 
Act is not to affect the validity, invalidity, 
effect or consequences of anything already 
done, it is argued that any document exe¬ 
cuted before the Act, which could not be 
adduced in evidence by reason of non-regis¬ 
tration, is not affected hy the amending 
Act. On behalf of the appellant however, it 
is contended that the High Court at Allaha¬ 
bad has taken a different view. It is urged 
that this proviso relates only to procedure, 
and there is no reason why the proviso 
should not be considered to be retrospective. 
In 56 All 142 1 a Bench of the Allahabad 
High Court held that a document executed 
before the amending Act 21 of 1929, could 
he adduced in evidence after the passing of 
that Act though it had not been registered 
as required by the Registration Act at the 
time when it was executed. The learned 
Judges stated that the matter was one relat¬ 
ing to procedure, and therefore the amend¬ 
ing Act could be regarded as retrospective. 
It was not brought to the notice of the 
learned Judges however that Sec. 15 of the 
amending Act 21 of 1929 makes this provi¬ 
sion applicable only to transactions entered 
into after the passing of the Act and in the 
absence of any reference to Sec. 15 of the 
amending Act 21 of 1929, this case cannot 
be considered as an authority in support of 
the appellant’s contention. Rowland J. in 
14 P L T 628 2 held that the amendment 
of the Transfer of Property Act by the 
amending Act 21 of 1929 cannot assist a 
plaintiff whose suit was commenced before 
that Act came into force, as such proceed¬ 
ings were expressly saved hy S. 15 of the 


1. Sohan Lai v. Atal Nath, (1933) 20 A I R All 
846=14810 229=66 All 142=1933 ALJ 1584. 


2. Dhajiclihan Singh 
20 AIR Pat 544= 


v. Mahabir Singh, (1933) 
147 I 0 1057=14 P L T 628. 
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amending Act. In my view, the reasons 
given by Rowland J. in that case apply 
equally to this case. S. 15 of the amending 



remedy or proceeding or anything done in 
the course of any proceeding pending in 
any Court when the Act came into force, 
was not to be affected by the Act. The 
same Section also says that the validity, 
invalidity, effect or consequences of any¬ 
thing already done or suffered before the 
Act came into force was not to be affected 
by the Act. As I have stated, one of the 
consequences of failure to register this 
document was that it could not be adduced 
in evidence. That was a consequence which 
the Act expressly states should not be 
affected. In my view therefore the proviso 
to S. 49 did not have retrospective effect 
and therefore cannot affect this agreement 
which was executed four years before the 
amending Act 21 of 1929 came into force. 
That being so, it must be held that the 
agreement in question could only be admit¬ 
ted in evidence if it fell within S. 17 (2) (v), 
Registration Act. 

This latter provision renders registration 
unnecessary if the document does not create 
any right, title or interest of the value of 
Rs. 100 or .upwards to or in immovable 
property, but merely creates a right to 
obtain another document which would, 
when executed, create such a right. It has 
been contended by the appellant that the 
agreement in question does not create any 
right in immovable property, but merely 
creates a right to obtain a sale deed, that is 
another document which would, when exe¬ 
cuted, create a right in immovable pro¬ 
perty. It is therefore necessary to consider 
the document in order to see whether it 
does create an interest in immovable pro¬ 
perty or merely creates a right to obtain 
a sale deed. In my view this agreement 
clearly created a right in immovable pro¬ 
perty. The document is itself stated to be 
a deed of security, and it is provided that 
on payment of Rs. 200 out of the purchase 
price of Rs. 300 the land is to be delivered 
to the plaintiff as security and that the 
latter should hold it as security for the sum 
of Rs. 200 until he paid the balance of 
Rs. 100. There is a further provision that 
whilst the land is held by the plaintiff as 
security he cannot build on it though he 
can bring it under cultivation. It is true 
that there follows a provision that on the 
day the plaintiff pays the remaining sum 
of Rs. 100 the father of defendants 1 and 2 
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would execute a sale deed; but this latter 
provision is only one of many terms in the 
agreement. 

There can be no question that possession 
of the property passed to the plaintiff 
under the agreement, and he was given a 
right to hold it and to cultivate it as 
security for the sum of Rs. 200 which he 
had already paid. Such an agreement un¬ 
doubtedly gave the plaintiff a right in this 
immovable property; it gave him not only 
possession but security for the money 
which he had already paid. Agarwala J. 
was of opinion that the document created a 
right in immovable property, and with that 
view I agree. It has however been strongly 
urged by Mr. Mazumdar on behalf of the 
appellant that the promise to execute a sale 
deed on receipt of the balance of the pur¬ 
chase price is the only promise sued upon 
in this case, and that being so the docu¬ 
ment could be adduced in evidence of this 
isolated promise. Reliance was placed upon 
a case of this Court, 13 Pat 620, 3 in which 
it was held that where in an unregistered 
document there are two distinct provisions, 
one creating a charge or mortgage and 
requiring registration and the other being 
an agreement for sale not requiring regis¬ 
tration there is nothing to prevent the 
plaintiff in a suit for specific performance 
wherein the charge or mortgage is nob 
sought to be enforced from relying on that 
part of the document which purports to be 
a mere agreement to sell. This Court pur¬ 
ported to follow the case in 43 Mad 660. 4 
It is to be observed however that this Court 
in construing the document then under 
consideration held that it was a document 
which gave the plaintiff merely a right to 
call for a sale deed and that it was not an 
agreement which created any interest in 
immovable property. That being so, any ob¬ 
servations of the Court as to whether terms 
in a document can be severed were purely 
obiter. It is to be noted however that 
Wort J. who delivered the leading judg¬ 
ment observed at p. 628 that the decision 
of their Lordships of the Privy Council* in 
53 I A 214 6 was an authority for the con-* 
tention that where a document created a 
specific charge as well as a right to demand 

3. Abdul Latif v. Debi Mahton, (1934) 21 AIR 

Pat 495=155 I C 47=13 Pat 620=15 PLT 

443. 

4. Vyravan Chetti v. Subramanian Chetti, (1920) 

7AIRPO 33=56 I G 642=47 I A 188=43 
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a sale deed such a document required regis¬ 
tration under S. 49, Eegistration Act. In 
my view the case in 13 Pat 620 3 to which 
I have referred is not an authority in favour 
of the appellant’s contention in this case, 
because the point which is now before the 
Court was not before the Court in the 
earlier case. 

The appellant has strongly relied upon 
the case in 43 Mad 66(P which is a decision 
of their Lordships of the Privy Council; 
but in my view that case is clearly distin¬ 
guishable from the present one. In the 
Madras case the facts were as follows : 
The appellants were the first mortgagees 
of certain immovable property, and the 
respondents held a second mortgage of the 
same property. They agreed that both par¬ 
ties should, as regards rights, stand in the 
same position without claiming prior or 
subsequent rights and divide and appro¬ 
priate in equal halves as per terms men¬ 
tioned whatever amount might be realized 
on the date of realization. The appellants 
realized part of the estate and the respon¬ 
dents sued them in order to obtain their 
share of the proceeds to which they claimed 
to be entitled by virtue of the agreement. 
The agreement was unregistered and an 
objection was raised by the appellants that 
the agreement required registration and not 
being registered could not be used in evi¬ 
dence. Their Lordships held that on the 
construction of the agreement that if the 
whole effect of the agreement was to pro¬ 
vide merely that the realized money was 
to be divided in equal shares there was 
nothing to require it to be registered, and 
if, on the other hand, there were two dis¬ 
tinct provisions, the one relating to rights 
of property and the other with regard to 
the division of the money realized, then as 
the proceedings in the suit related merely 
to the question of the realized money, the 
agreement need not be registered for the 
purpose of being given in evidence in this 

j . might require registration 

m a suit relating to the regulation of the 
rights against the estate itself. 

It has been contended that in the pre¬ 
sent case the agreement to execute a sale 

ClG i 4 -u 9 a ( ^ 8 ^ nc k and separate agreement 
and that the agreement of 1926 can be put 

in to prove this portion though it might 

not be admissible in evidence as proving a 

right or interest in immovable property by 

reason of want of registration. It is to be 

observed that in 43 Mad 660* there were 

two distinct and separate agreements one 


relating to rights in immovable property 
and the other relating to rights in the pro¬ 
ceeds realized. The only question which 
arose in the case was whether or not the 
respondents were entitled to a half share 
of the proceeds collected by the appellants. 
It was possible to separate and sever the 
two terms and to regard them as indepen¬ 
dent of each other. In the present case, it is 
quite impossible to sever the terms. In my 
view the provision that the defendant 
would execute a sale deed on payment of 
the balance of Rs. 100 is an integral part 
of the whole agreement and it cannot be 
severed and treated as something distinct 
and apart from the other terms which un¬ 
doubtedly create an interest in immovable 
property. In my view, the present case can¬ 
not be distinguished from the later decision 
of the Privy Council in 53 I A 214. 5 In this 
latter case there was an agreement for the 
sale of immovable property which acknow¬ 
ledged the receipt of Rs. 1000 part of the 
purchase price paid by the buyer as earnest 
money. The seller refused to complete and 
the buyer sued for specific performance. 
The agreement was not registered. Their 
Lordships held that under S. 55, sub-s. 6 (b), 
T. P. Act 1882, the buyer was entitled to 
a charge upon the property in respect of 
the earnest money, and that consequently 
the agreement created an interest in it, 
with the result that it was required to be 
registered under S. 17 (1) (b), Registration 
Act 1908, and was not exempt by S. 17, 
sub-s. (2) (v). Therefore the suit could not 
be maintained having regard to S. 49, Re¬ 
gistration Act. It is true that no such charge 
upon property in respect of earnest money 
is now created by reason of an amendment 
of the law after the decision of that case ; 
but the case is still clearly an authority for 
the proposition that if an agreement creates 
a charge by implication of law, then it is an 
agreement affecting immovable property 
and cannot be regarded as an agreement 
merely creating a right to demand a sale 
deed. It appears to me that the present 
case is a stronger one than the case which 
was before their Lordships of the Privy 
Council. In the latter case the charge was 
created by implication of law, whereas in 
the present case the charge is expressly 
created by the terms .of the agreement. As 
I have already stated, Wort J., in 13 Pat 
620, 3 expressly held that 53 I A 214 6 was 
still an authority for the contention that a 
specific charge created by an agreement 
would render it liable to registration though 
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the agreement also contained a provision 
relating to the execution of a further 
document such as a sale deed. These two 
decisions of their Lordships of the Privy 
Council appear at first sight to be conflict¬ 
ing, but they are clearly distinguishable. 
Where a charge is created by a term which 
is an integral part of the transaction, then 
the document must be registered and cannot 
be tendered in evidence even to prove an 
agreement to execute a further document 
such as a sale deed. Where, however, the 
promises are distinct and separable, then a 
document, though it creates a charge, can 
be put in evidence to establish a promise 
to execute a further document such as a 
sale deed. Such is the view expressed by 
Sir George Lowndes who delivered the 
judgment of the Board, in 56 I A 363.° He 
observed : * 

In the present case the document under consi¬ 
deration, in addition to creating an interest in the 
immovable property concerned, provides as one of 
the terms, and therefore as an integral part of the 
transfer, that the vendor should, if the vendee so 
requires, execute a registered sale deed, and it is 
contended for respondent 1 that, notwithstanding 
the non-registration, he can sue upon this agree¬ 
ment putting the document in evidence as proof 
of it. Their Lordships are clearly of opinion that 
this is within the prohibition of the Section. 


In my view the present case cannot be 
distinguished from the cases in 53 I A 214 6 
and 56 I A 363° to which I have referred. 
That being so, the agreement as it was un¬ 
registered, could not be tendered in evi¬ 
dence even to establish the promise by the 
defendants to execute a sale deed on pay¬ 
ment of a future sum of Bs. 100. Agar- 
wala J., was therefore right in holding that 
this document was not admissible in evi¬ 
dence and that the plaintiff had therefore 
not established his case. Lastly, it was 
argued that even if this document is not 
admissible in evidence to establish the de¬ 
fendant’s promise, yet it is admissible in 
evidence to establish that the plaintiff has 
paid a sum of Es. 200 upon a consideration 
which has failed. We were therefore asked 
to treat this case as a suit for the return of 
Bs. 200. In my view, a suit if it lay at all, 
would be a suit not for the return of Es. 200 
but for damages for breach of contract, and 
the plaintiff would not be able to prove his 
contract without putting in the document, 
and in my view the document could not be 
adduced in evidence for want of registra¬ 
tion for the reasons which I have already 

6. James Skinner v. R. H. Skinner, (1929) 16 
A I R P 0 269=119 I C 633=56 I A 363=51 
All 771 (P C). 


given. The plaintiff was given possession 
of the property and remained in possession 
for nearly ten years, and such possession 
is expressly stated in the document to be 
by way of security for the sum of Es. 200 
which he had paid. It in no way follows that 
upon dispossession the plaintiff has lost 
Es. 200. He may have derived considerable 
profit from the property during his posses¬ 
sion, and, on the other hand, the possession 
might not have been worth reasonable in¬ 
terest on the money. His claim would have 
to be a claim for damages or compensation 
and not for the return of money upon a 
consideration which had failed. Considera¬ 
tion had not wholly failed, because he had 
been in possession for a long period of time. 

In any event, the Court could not at this 
late stage convert the suit into one for com¬ 
pensation or damages. It is true that the 
plaintiff, after asking for specific perform¬ 
ance and possession, asked for such other 
and further relief, but in no Court did he 
ask for damages in the alternative, and it 
appears to me that to ask for such in a 
Letters Patent appeal is asking for alter¬ 
native relief at too late a stage. Further, 
there is authority of their Lordships of the 
Privy Council, which makes it clear that a 
Court should not grant an amendment in a 
suit for specific performance unless such is 
asked at an early stage. In 52 Bom 597 7 a 
plaintiff claimed, pursuant to S. 19, Speci¬ 
fic Belief Act, specific performance of a 
contract, and compensation in addition or in 
substitution, and subsequently gave notice 
abandoning his claim for specific perform¬ 
ance. It was held that he could not recover 
damages for breach of contract without 
amending the plaint, since relief under 
S. 19, Specific Belief Act could be decreed 
only where the plaintiff was ready and 
willing to perform the contract and that it 
was therefore still subsisting. It was fur¬ 
ther held that the Court even at the trial, 
had power to allow the necessary amend¬ 
ment, but that power should be exercised 
most carefully and jealously, and with due 
regard to the position of both the plaintiff 
and the defendant. An amendment should 
not be allowed when the suit has been 
pending as one for specific performance for 
a long period, during which the defendant 
had been prevented by S. 27 (b), from 
dealing with the property. As I have stated 
an amendment is asked at this very last 

7. Ardeshir Mama v. Flora Sasoon, (1928) 15 
A I R P C 208=111 I G 413=55 I A 360=52 
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stage, and in my view this Court cannot 
grant it having regard to the views expres¬ 
sed by their Lordships of the Privy Coun¬ 
cil in the case to which I have referred. 
That being so, the Court cannot give the 
appellant any relief by way of compensa¬ 
tion. For the reasons which I have given, I 
am satisfied that the decision of Agarwala J. 
was right and I would therefore dismiss 
this appeal with costs. 


Fazl Ali J. — I agree. 

D.S./r.k. Appeal dismissed. 


tor while investigating into the conduct of the 
complainant in selling cane is made against the 
Cane Inspector, the Magistrate cannot take cogni¬ 
zance of the complaint except with the previous 
sanction of the local Government : A I R 1935 
Pat 52 , Rel. on. [p 101 c 1] 

(e) Bihar Sugar Factories Control Act (1937), 
Rules under — Person should not be forced to 
sign statement required to be made under rules. 

The law does not contemplate forcing a person 
to si^n a statement which he is required to make 
under the rules of the Bihar Sugar Factories Con¬ 
trol Act. [p ioi C 2] 

A. P. Upadhaya and K. P. Varma — 


A. I. R, 1940 Patna 97 

Manohar Lall J. 

Mukti Narayan Gir — Petitioner 

v. 


Emperor. 

Criminal Revn. No. 4 68 of 1939, Deci¬ 
ded on 1st November 1939, from order of 
Addl. Sess. Judge, Muzaffarpur, D/- 29th 
July 1939. 

(a) Criminal Trial — Complaint — Magistrate 
doubtful as to truth of allegations in complaint 
as supported by solemn affirmation of complai¬ 
nant—He should record order to that effect in 
order sheet. 


If a Magistrate has any doubt as to the truth of 
the allegations in the petition of complaint as 
supported by the solemn affirmation of the peti¬ 
tioner, he ought to record an order to that effect in 
the order sheet, so that the superior Courts may be 
satisfied that the Magistrate had any justification 
whatsoever in refusing to issue summons to the 
accused as required by law. [P 93 C 1,2] 

(b) Penal Code (I860), S. 211—Mere failure 
of complainant to prove his case does not make 
him liable for offence under S. 211. 

The failure of a complainant to prove his case is 
not the same thing as the institution of a malici¬ 
ously false case so as to make him liable for an 

^2 C ^ Under 8 * 211 : A I R 1924 Pat 379 ; A I R 
2925 Pat 329 and 5 C W N 727 , Rel. on. 

C p " ° 1] 

(c) Criminal Trial — Magistrate to whom 
complaint is made calling upon accused for 

Iue°al re ® ar< ^* n 8 truth of allegation — This is 


not only irregular but illegal for a Mi 

® ° w k° m a complaint is made to call i 

faiai? 0 ^ 0 / 1 ^ 001186 ^ * or a re PO r fe as to the trut 

calling ? tl10 C ^ ar ge preferred against him bi 

catinrfo* ?°? 9? m Pl a inant to substantiate his 

Pat 302 V R , 19130 Pat 655, Rel. on ; A I R . 
Vat 302, Expl. fp 100 0 

nndir sV^OO* ( j 898 >- S ‘ MT-Offei 

be co^itte^by 0 ^*"/, 506 ’ \ ^ ^ aU '^ 
Magistrate. ° Complaint cannot be taker 


W^andMOfi U n °* tlie offenc ®s under Ss 
4 and 506, I. P. 0., committed by Cane I 

1940 P/13 & 14 


for Petitioner. 

Hasan Jan — for the Crown. 

Order. —This is an application on behalf 
of one Mukti Narayan Gir, who has been 
ordered to be prosecuted under S. 211, 
I. P. C., as the result of a proceeding under 
S. 476, Criminal P. C., started by the Sub- 
divisional Officer of Bettiah by his order, 
dated 6th April, 1939. The petitioner ap¬ 
pealed to the learned Sessions Judge of 
Muzaffarpur under S. 476-B, Criminal 
P. C., but without success. Hence he moved 
this Court, and a rule was issued by Moha¬ 
mad Noor J., on 30th August 1939. It is 
necessary to state the facts, though some¬ 
what briefly. On 23rd January 1939, an 
incident admittedly occurred owing to the 
Cane Inspector having gone to the place of 
the petitioner in order to investigate into 
the allegations which w r ere made to him 
regarding the petitioner’s conduct in selling 
cane to Bagha Sugar Factory in contraven¬ 
tion of the order of the Cane Commissioner. 
The petitioner’s version as to what hap¬ 
pened on that date was the subject of a 
complaint which he lodged before the Sub- 
Divisional Officer of Bettiah on 26th Janu¬ 
ary 1939. The complaint was against six 
persons by name including one Mr. R. N. 
Lines, I. C. S., Cane Inspector of Bettiah 
Sub-Division. The other accused were per¬ 
sons connected with Harinagar Mills and a 
driver of one Bansi Lai Chaudhury. The 
allegations against them which wore set out 
in the petition of complaint are to be found 
at pp. 13 and 14 of the paper-book. The 
substance of the allegations was that Mr. 
Lines on coming up to the house of the peti¬ 
tioner asked the complainant why he was 
supplying sugarcane to the Bagha Factory, 
upon which the complainant told him that 
after receiving a letter from the Cane Com¬ 
missioner of Patna he had stopped supply¬ 
ing sugarcane to the Bagha Mills. Mr. Lines 
was not satisfied with the explanation, and 
upon this it was alleged that Mr. Lines in 
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an angry mood said that the complainant 
was surely supplying sugarcane to the 
Bagha Factory and asked the complainant to 
sign a paper which was written in English. 
The complainant refusing to sign the paper, 
it was alleged that 

he was surrounded by all the accused and accused 
1 to 6 in hot words began to threaten the com¬ 
plainant that in case he would refuse to sign the 
paper he would be arrested and sent to jail. 

It was also alleged that accused 1 and 5, 
that is to say Bansi Lai Chaudhury and 
Mr. Lines, insulted the complainant with 
abusive language by addressing him as bad- 
mash and beiman . These allegations formed 
the subject of the complaint, the offence 
alleged was under Ss. 500, 504 and 506, 
I. P. C. XJpon receipt of this complaint the 
Magistrate, as he was required by law, 
examined the petitioner on oath and in his 
examination on oath the petitioner gave the 
version to the extent that it was within his 
own knowledge and experience. He says 
that on 23rd January at about 10-30 A. M. 
the accused persons came to him in two 
motor cars and stopped at his house; where¬ 
upon Mr. Lines questioned him regarding 
the supply of sugarcane. The complainant 
denied that he was supplying sugarcane 
since the receipt of contrary orders from 
the Cane Commissioner, but Mr. Lines per¬ 
sisted in saying that the complainant was 
surely supplying sugarcane to the Bagha 
factory. Mr. Lines also asked the com¬ 
plainant to sign on a paper which he re¬ 
fused. The remaining persons, it was then 
stated in the solemn affirmation as recorded 
all surrounded the complainant. It will be 
noticed therefore that Mr. Lines was not 
alleged to have surrounded the petitioner. 
The examination goes on ; Mr. Lines then 
said that he would get the complainant 
imprisoned and Babu Bansi Lai said that 
he would get him ruined, and Mr. Lines 
said that the petitioner was a badmash and 
beiman . The learned Magistrate on that 
date passed the following order: “Examined 
the complainant on solemn affirmation. I 
shall look into the matter and then pass 
orders.” 


I fail to see any indication in this order 
that the Magistrate had any ground for dis¬ 
believing the truth of the complaint. If the 
Magistrate had any doubt as to the truth 
of the allegations in the petition of com¬ 
plaint as supported by the solemn affirma¬ 
tion of the petitioner, he ought to have 
recorded an order to that effect in the 
(order sheet, so that the superior Courts may 


be satisfied that the Magistrate had any 
justification whatsoever in refusing to issue 
summons to the accused as required by law. 
The Magistrate could also (but only after 
giving proper and adequate reasons) either 
summarily enquire into the truth of the 
complaint himself or call for an enquiry 
and report as provided by S. 202, Criminal 
P. C. The next order, which I find in the- 
order sheet, is dated 21st March 1939, that 
is to say about two months after this date. 
The order sheet is silent as to what happened 
to this complaint for this long time. But 
on looking into the record I find that the 
Magistrate had taken some pencil notes of 
the evidence of some witnesses. At p. 11 
of the record the pencil note shows that 
Mr. Lines was examined by the Magistrate 
on 28th February 1939. Mr. Lines, it is to 
be remembered, was an accused in the case. 
After that the record is again silent till 
21st March 1939, when a number of wit¬ 
nesses, apparently on behalf of the com¬ 
plainant, were examined. The Magistrate 
then records the second order on 21st. 
March, which runs as follows : 

Examined several witnesses at the spot in pres¬ 
ence of the complainant and most of the persons- 
complained against. One witness of the com¬ 
plainant is absent. He wants time to produce him. 
Let him produce that witness in Court on 28th. 
March 1939. 

Thereafter the petitioner prayed for a. 
summons to his witness, who could not be 
examined earlier than 1st April, and then 
the matter was adjourned to 6th April. On 
6th April, the Magistrate recorded an order 
which runs into seven closely typed pages.. 
A perusal of the order shows that the so 
called enquiry report was nothing short of 
a judgment in a regular trial. If the Magis¬ 
trate was prepared to take all that trouble 
in order to ascertain the truth of the com¬ 
plaint, which was supported by a number 
of witnesses examined on behalf of the com¬ 
plainant, I think it was his bounden duty 
to issue summonses to the accused and then 
to have passed an order of acquittal if he 
was not satisfied as to the truth of the pro¬ 
secution case presented at the trial. The 
Magistrate however took this unusual course 
because, as he says, one of the accused was 
a member of the highest service in the land 
who was sworn to do justice. I need not 
quote the lengthy observations made by the 
learned Sub-divisional Officer. These obser¬ 
vations were made to show why he preferred 
to believe the defence case put forward by 
Mr. Lines. The Magistrate concluded his 
order by saying that he would not be justified 
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in issuing any summonses to the accused 
and dismissed the petition of complaint under 
S. 203, Criminal P. C., as maliciously false. 

In the meantime an important event 
happened. Mr. Lines, on 7th February 1939 
that is long before Mr. Lines himself was 
examined apparently in the course of the 
enquiry into the truth of the complaint of 
the petitioner, lodged a counter-complaint 
to prosecute the petitioner for offences under 
S. 27, sub-cl. (5) (a) read with Sec. 18 (3) 
and R. 44 (c) and (2) and R. 10 (c) and (g), 
Bihar Sugar Factories Control Act, 1937. 
In that complaint the charges against the 
petitioner were that on 23rd January 1939 
he was selling sugarcane to Bagha Sugar 
Factory out of Harinagar Factory’s reserved 
area and that he refused to sign the state¬ 
ment which he made to Mr. Lines. It will 
be noticed therefore that the allegations 
which the petitioner made in his complaint 
were with some variation the very allega¬ 
tions which Mr. Lines alleged in the case 
against the petitioner. The case started by 
Mr. Lines proceeded to trial, and on 28th 
June 1939, a Second Class Magistrate, Mr. 
Ekka, acquitted the petitioner, holding that 
the charges were not proved against the 
accused. 


I now come to the order which was 
drawn up by the learned Sub-divisional 
Officer under Sec. 476, Criminal P. C. The 
learned Magistrate did not hold any further 
enquiry as to whether it was desirable in 
the interest of public justice to prosecute 
the petitioner for having lodged a mali¬ 
ciously false case. It is well settled that the 
failure of a complainant to prove his case is 
not the same thing as the institution of a 
maliciously false case so as to make him 
liable for an offence under S. 211, I. P. C. 
This was so held in 4 P L T 703. 1 In that 
case, it may be noticed, Adami J., condemned 
the procedure adopted by the Sub-Deputy 
Magistrate who was found to have practi¬ 
cally held a trial in considering whether the 
complaint of the petitioner in that case 
should be dismissed or not. (This is exactly 
what was done in the present case.) As 
pointed out by that learned Judge, the only 

^ e / ore trying Magistrate was 
whether prima facie the complainant had 
made out a true case which would justify 
the summoning of the accused and that 
what really happened was a trial of the 


i. Chhedi Upadhya v. Emperor, (1924) HAIR 
p a L T 703 72 IO,6 = 21CcLJ 316 = 4 


complainant’s case in the absence of the 
accused, though witnesses for the accused 
were called. 


It is very much to be regretted that not¬ 
withstanding the repeated observations of 
this Court, this Court is once more forced 
to draw the attention of the Subordinate 
Courts that they should abstain from adopt¬ 
ing an illegal procedure, which has been 
repeatedly condemned, when examining the 
truth of a complainant’s case at a stage 
where the only question that arises for con¬ 
sideration is whether a summons should 
issue to the accused or not. In 6 P L T 365 2 
Kulwant Sahay J. took the same view that 

the fact that the complainant fails to prove his 
case is by itself not sufficient to sanction a pro¬ 
secution under S. 211 of the Penal Code. 

A Division Bench of the Calcutta High 
Court in 5 C W N 727 3 pointed out as far 
back as 1901 that S. 211, I. P. C., 

undoubtedly contemplates a charge, which is indi¬ 
visible in its nature, and therefore what is to be 
considered is the nature of the complaint or charge 
made by the accused; in other words, whether the 
complaint is substantially true and what is false 
is a mere fringe to the complaint, or whether the 
substantial complaint is false and what is true is 
a mere fringe or in other words a mere accessory 
circumstance. 


Order No. 5 of 6th April 1939 is simply 
this : 

Orders passed and complaint dismissed under 
S. 203, as maliciously false as per report separately 
attached. Draw up a complaint under Section 211 
Indian Penal Code. 


The complaint actually drawn up by the 
learned Sub-divisional Officer is in these 
words : 

One Mahanth Mukti Narain Gir, son of Parson 
Gir, of Kumhia Khurd, P. S. Ramnagar, filed a 
complaint in my Court on 26th January 1939 
against Mr. R. N. Lines, I. C. S. and others under 
Ss. 500, 504 and 506, I. P. C. 

On enquiry, the complaint, being found to be 
maliciously false, was dismissed by me under Sec. 
203, Criminal P. C. Whereas it is expedient in the 
interest of justice that an enquiry should be made 
into the offence under Sec. 211, I. P. C., alleged to 
have been committed by the aforesaid Mahant 
Muktinath Gir. I therefore complain that he may 
be proceeded with in accordance with law. 


Against this complaint an appeal was 
preferred to the learned Sessions Judge 
which was disposed of by Mr. Salisbury on 
29th July 1939. This learned Judge did 
not consider in the least whether it was 
desirable in the interest of public justice 
that the petitioner should be proceeded 
against for the offenc e under S. 211, I.P.C. 

2. Bkuan Kahar v. Emperor, (1925) 12 A I R Pat 

q , 3 - 2 V. 83 L G . 701 = 26 Cr L J 141=6 P L T 365. 

6. Giridhan Naik v. Empress,(1901)5CW N727. 
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A decision in 5 P L J 61 4 was brought to 
his notice. There it is laid down in clear 
and unmistakable terms that it was not 
only irregular but illegal for a Magistrate 
to whom a complaint is made to call upon 
the person accused for a report as to the 
truth or falsity of the charge preferred 
jagainst him. But the learned Sessions Judge 
sought to distinguish this authority of a 
Division Bench of this Court by relying 
upon two Single Judge decisions of this 
Court — one by Foster J. and another by 
Scroope J. The decision by Foster J. is 
reported in 7 P L T 36. 6 Foster J. consider¬ 
ed the cases of the Calcutta High Court 
which were cited before him, but the case 
in 5 P L J 61 4 was not brought to his notice; 
and indeed the learned Judge says : 

The learned vakil for the petitioner has not put 
before me any authority for the proposition that 
these departures from the letters of the law are 
other than an irregularity; 

then after dealing with the cases reported 

in 14 Cal 141 6 and 21 C W N 127 7 the 
learned Judge observed : 

In the present case on a cursory glance I notice 
that most of the points on which the dismissal of 
the complaint is founded are points that might 
have equally well been made by the Magistrate in 
the absence of the accused and the accused’s 
pleader. 

The learned Judge further observed that 
the dismissal of the complaint appeared to 
him to be founded rather on the weakness 
of the prosecution case than on the strength 
of the defence. This case therefore was of 
no assistance to the Crown. 

The case decided by Scroope J. is report¬ 
ed in 12 P L T 710. 8 Here again the case 
in 5 P L J 61 4 was neither cited before nor 
considered by the learned Judge. What the 
learned Judge decided in that case was 
that, although it was highly irregular to 
hold an enquiry in the presence of the ac¬ 
cused and allow him to cross-examine the 
prosecution witnesses and adduce witnesses 
for the defence, he thought that in the cir- 

4. Harnarain Halwai v. Kariman Ahir, (1920) 7 
A I B Pat 655=57 I C 285=21 CrLJ 621= 
5PLJ 61=1 PLT 609. 

, 5. Bam Saran Singh v. Mohammad Jan Khan, 
(1926) 13 AIK Pat 34=89 I C 706=26 CrLJ 
' 1394=7 P L T 36. 

■ 6. Baidya Nath Singh v. Muspratt, (1887) 14 Cal 
141. 

7. Balai Lai v. Pashupathi Chatterji, (1917) 4 

A I B Cal 462=35 IC 828=17 CrLJ 396=21 
OWN 127=25 CLJ 606. 

8. Mahabir Baitha v. Emperor, (1931) 18 A I R 

Pat 302=1931 Cr C 723 = 133 I C 172 = 32 
* * CrLJ 1023=12 PLT 710. 


cu instances of the case before him the 
irregularity, if any, did not amount to any 
illegality at all. At p. 713 the learned Judge 
pointed out that no notice was issued to 
the accused in that case, but as the accused 
lived in the village where the local enquiry 
had to be conducted, the Magistrate did not 
think it improper to examine the accused 
who presented himself. It is to be noticed 
further that the learned Judge draws 
pointed attention to the fact that the ac¬ 
cused did not produce any witnesses on his 
behalf, but that it was the Magistrate him¬ 
self who, after examining the accused, exa¬ 
mined a number of witnesses who lived 
close to the house of the complainant. The 
accused in that case had put forward a plea 
of alibi before the enquiring officer and 
therefore the Magistrate who was conduct¬ 
ing the enquiry under Sec. 202, Criminal 
P. C., thought it right to complete his en¬ 
quiry by examining witnesses who would 
support the plea of alibi of the accused. It 
is to be observed further that the witnesses 
who were examined by the Magistrate were 
witnesses who were examined by him in 
the absence of the accused and not only in 
the absence of the accused but in the ab¬ 
sence of the complainant also after he return¬ 
ed to the sadar. I fail to see how this case at 
all militates against the authoritative deci¬ 
sion of the Division Bench of this Court in 5 
P L J 61. 4 In the present case the learned 
Sub-divisional Officer went out of his way to 
examine Mr. Lines on 28th February 1939 
before calling upon the complainant to sub¬ 
stantiate his allegations. The record is silent 
how Mr. Lines came to be examined on 
that date and why the complainant’s wit¬ 
nesses were not examined before 21st 
March 1939. 

But the irregularity of the procedure 
adopted by the learned Sub-divisional Offi¬ 
cer is not made the subject of any ap¬ 
plication before me, because the present 
application is not against an order dismiss¬ 
ing the complaint, but against an order 
directing the prosecution of the petitioner. 
Mr. Hasan Jan, who appears to oppose the 
rule, argued strenuously that the officer in 
the position of Mr. Lines could not be pro¬ 
tected if such false and frivolous charges 
are levelled against the officer and there¬ 
fore he submitted that it was highly ex¬ 
pedient in the interest of public justice that 
the proceedings instituted under Sec. 476, 
Criminal P. C., should not be quashed. Mr. 
Jan’s fears are wholly unfounded, because 
the Legislature has itself protected the 
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officer, if necessary, by the provisions of 
S. 197, Criminal P. C. That Section says : 

When any person who is a Judge within the 
meaning of S. 19, Penal Code, or when any Magis¬ 
trate or when any public servant who is not 
removable from his office save by or with the sanc¬ 
tion of a Local Government or some higher autho¬ 
rity, is accused of any offeuce alleged to have been 
committed by him while acting or purporting to 
act in the discharge of his official duty, no Court 
shall take cognizance of such offeuce except with 
the previous sanction of the local Government. 

It follows from this that the learned 
Subdivisional Officer had no jurisdiction to 
entertain the complaint so far as it was 
against Mr. Lines. That matter was con¬ 
sidered by Mohamad Noor J. elaborately 
in 15 P L T 775,° and since that decision 
the Federal Court has now authoritatively 
laid down that in cases like the present, 
cognizance could not be taken of any com¬ 
plaint against Mr. Lines. If this aspect of 
the case had been brought to the notice of 
the Subdivisional Officer, 1 think he would 
not have been at pains to direct the prose¬ 
cution of the petitioner as in his view the 
gravamen of the charge levelled by the peti¬ 
tioner was that he had maliciously impugned 
a certain conduct in the discharge of his 
duties to a member of the highest service 
in the land sworn to do justice. 1 have now 
to consider for myself whether it is expe¬ 
dient in the interest of public justice that 
the prosecution of the petitioner should be 
allowed to go on. This Court is ordinarily 
reluctant to interfere with the discretion 
exercised concurrently by the Courts below 
in a matter of this description ; but when 
I find that there has been a fundamental 
misconception in understanding the proce¬ 
dure that ought to have been followed by 
the learned Subdivisional Officer who pro¬ 
ceeded upon lines upon which he ought not 
to have proceeded in this case and when 
the provisions of Sec. 197, Criminal P. C., 
have been completely lost sight of, I con¬ 
sider myself free to examine the facts for 
myself and decide whether the petitioner 
should be put upon his trial. As I have ob¬ 
served already, the subject-matter of the 
present complaint is admitted. 

The incident, which is disclosed in the 
petition of complaint of 23rd January 1939, 
is substantially admitted by Mr. Lines in 
his counter-complaint of 7 th February 
1939. The only difference is that Mr. Lines 
denies that he used the words which are 
also the subject of the charge in the com- 

9. Ram Singh v. S. A. Rizwi, (1935) 22 A I RPafc 
52=1935 Cr C 83 = 155 I O 126 = 36 Cr L J 
650=14 Pat 299=15 PLT 776. 


plaint of the petitioner. But it is not denied 
that hot words passed between the peti¬ 
tioner and Mr. Lines; Mr. Lines in his 
anxiety to carry out his duties under the 
Bihar Sugar Factories Control Act was in¬ 
sisting that the petitioner should sign the 
statement which he had made to Mr. Lines. 
I notice from the record that Mr. Lines 
took the precaution of taking in writing the 
statements of a number of witnesses (for 
instance of Sukhma Dutta Misra and Kodai 
Gir) in support of his allegation that Mukti 
Narain Gir was refusing to sign the state¬ 
ment when requested. The statement of 
the witnesses is as follows : “I have wit¬ 
nessed the Mohanthji, Mukti Narain Gir, 
refusing to sign his statement when request¬ 
ed to by you.” Mr. Lines was under the 
impression that he could force the peti¬ 
tioner to sign the statement and therefore 
he launched a prosecution against the peti¬ 
tioner for his refusing to sign the statement 
which he had made to Mr. Lines. The 
learned Magistrate, who tried the case, 
found that refusing to sign the statement 
by the Mahanth did not come under the 
purview of any of the rules referred to by 
the prosecution in that case. When this 
matter was brought to the notice of the 
learned Sessions Judge, who heard and dis¬ 
posed of the appeal, he says that : 

It appears that the Cane Inspector had told ap¬ 
pellant that he would be liable to prosecution if 
he did not sign the statement which he is alleged 
to have made. A trying Magistrate subsequently 
found that there was no obligation upon the ap¬ 
pellant to sign his statement. Nonetheless, there 
is no reason whatever to believe that the Cane 
Inspector intended to cause appellant to do any 
act which ho was not legally bound to do. 

With respect, I do not understand the 
meaning of the last sentence. This was the 
very gravamen of the charge against the 
petitioner that the petitioner when required 
or forced to do so refused to sign the state¬ 
ment which he had made. Mr. Lines was 
annoyed at this attitude of the petitioner 
and threatened that he would be liable to 
prosecution. In fact, he was doing his ut¬ 
most to make the petitioner sign the state¬ 
ment. It has now been found that the law 
does not contemplate forcing a person to 
sign a statement which he is required to 
make under the rules of the Bihar Sugar 
Factories Control Act. In .these circum¬ 
stances the situation can easily be visualised 
that Mr. Lines was very nearly losing his 
temper upon the petitioner refusing to sign 
the statement which he had made to Mr. 
Lines. If in that situation hot words were 
used to by Mr. Lines or somebody else in 
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the crowd which had assembled there, I 
do not see that this is any justification for 
the launching of the prosecution against the 
petitioner in the present case. The incident 
of that day is admitted ; the circumstances 
which led to the heat in the situation are 
also admitted. The variation between the 
parties as to what actually happened is not 
of such a magnitude that I would be justi¬ 
fied in affirming the orders of the Courts 
below. For these reasons I am of opinion 
that it is not at all expedient in the interest 
of public justice that the petitioner, Mukti 
Narain Gir, should be prosecuted for the 
offence under S. 211, Penal Code. I there¬ 
fore quash the proceedings. 

D.S./r.K. Proceedings quashed. 
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SPECIAL BENCH 

Harries C. J., Dhavle and 
Manohar Lall JJ. 

Jagarnath Lall — Petitioner. 

v. 

Land Acquisition Deputy Collector , 
Patna — Opposite Party. 

Civil Revn. No. 685 of 1938, Decided on 
14th December 1939, from order of Land 
Acquisition Deputy Collector, Patna, D/- 
2nd August 1938. 

(a) Land Acquisition Act (1894), S. 18 (1)— 
Application within time and not barred by 
proviso 2 to S. 31—Collector cannot refuse to 
refer matter on ground that objections to 
award were not bona fide. 

The wording of S. 18 (1) leaves the Collector no 
alternative but to refer the matter if the applica¬ 
tion is made within the periods prescribed by the 
Section and is not barred by proviso 2 to S. 81 of 
the Act. It follows therefore that the Land Acqui¬ 
sition Deputy Collector has no right whatsoever to 
refuse to refer the matter on the ground that the 
objections to the award were not bona fide and 
Were frivolous. . [P 103 0 1] 

(b) Civil P. C. (1908), S. 115—Land acquisi¬ 
tion proceedings until award is made are 
administrative proceedings. 

The land acquisition proceedings up to the time 
when the award is made are administrative pro¬ 
ceedings and not judicial proceedings : 32 Cal 605 
(P C), Bel. on. [P 103 C 2] 

(c) Land Acquisition Act (1894), S. 49, 
proviso 2 —Collector must refer question to 
Court when called upon to do so. 

Proviso 2 to S. 49 like S. 18 gives the Collector 
no alternative but to refer the question to the 
Court if he is called upon to do so. [P 104 O 1] 

* * (d) Civil P. C. (1908), S. 115—Collector 
making or refusing to make reference under 
S. 18, Land Acquisition Act, is not Court sub¬ 


ordinate to High Court—High Court has no 
jurisdiction to revise Collector’s order making 
or refusing to make reference under S. 18 s 

2 Pat L J 204=A I R 1917 Pat 176=39 I C 650 , 
Overruled. 

It does not follow that High Court has revisional 
jurisdiction merely because an order is one made 
judicially. Hence, the mere fact that the Land 
Acquisition Deputy Collector might have been 
acting judicially gives High Court no right what¬ 
soever to interfere under S. 115, Civil P. C. Such 
power of interference is only given in cases of 
orders made by Courts subordinate to the High 
Court. Further, the fact that the petitioner may 
have no remedy unless revision lies is also no 
ground for holding that High Court can interfere 
in its revisional jurisdiction. This jurisdiction is 
strictly limited to cases falling within S. 115, Civil 
P. C. Even assuming that the Collector acts judi¬ 
cially in making or declining to make a reference 
under S. 18 of the Act, it is extremely doubtful 
whether he can be regarded as a Court. Even if 
he is a Court, it is clear that he is not a Court 
subordinate to the High Court. The Land Acqui¬ 
sition Collector is not subject to the appellate 
jurisdiction of the High Court, and the High Court 
has no power whatsoever over him. Hence, High 
Court has no power under S. 115, Civil P. 0., to 
revise the order of Collector making or refusing to 
make reference to Court under S. 18, Land Acqui¬ 
sition Act : AIR 1938 Cal 250; AIR 1924 Mad 
442 (F B); AIR 1932 All 568 (F B); AIR1923 
Bom 290; AIR 1930 Lah 242 and AIR 1934 
Rang 118, Rel. on; 2 Pat L J 204=A I R 1917 
Pat 176=39 I C 650 , Overruled ; 12 C W N 241; 
16 C W N 327 and AIR 1934 Cal 758 , Dissent. 

[P 105 0 2; P 106 0 1] 

T. N. Sahai — for Petitioner. 4 

Advocate-General and Government 
Pleader — for Opposite Party. 

Harries C. J. — This is a petition for 
revision of an order passed by the Land 
Acquisition Deputy Collector of Patna re¬ 
fusing to refer an objection to an award for 
determination by the Civil Court. The case 
first came before Wort J., who, owing to a 
conflict of authority, referred it to a Divi¬ 
sion Bench. A Bench, consisting of James 
and Chatterji JJ., referred the case to the 
Chief Justice with a recommendation that 
it should be heard by a larger Bench. 
Accordingly the case has been argued before 
this Special Bench. Proceedings for the 
compulsory acquisition of certain land in 
the Patna District took place before the 
Land Acquisition Deputy Collector of Patna, 
who was authorized to exercise the powers 
of the Collector, and in due course he made 
his award under S. 11, Land Acquisition 
Act (Act 1 of 1894). By his award he 
awarded to the tenant a sum of Rupees 
4917-12-0, to the proprietors a sum of 
Rupees 99-12-0 and to the tenure-holders 
Rs. 452. The present petitioner, who held, 
a four annas share in the tenure, objected 
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to the award and claimed a reference to the 
Civil Court. The Land Acquisition Deputy 
Collector was of opinion that the objections 
of the petitioner were frivolous and were 
made with a view to harass the tenant. He 
declined to refer the matter to the Civil 
•Court: hence the present application for 
revision. S. 18, Land Acquisition Act, 1894, 
provides that 

any person interested who has not accepted the 
award may, by written application to the Collec¬ 
tor, require that the matter be referred by the 
Collector for the determination of the Court, whe¬ 
ther his objection be to the measurement of the 
land, the amount of the compensation, the persons 
to whom it is payable, or the apportionment of the 
compensation among the persons interested. 

The application must state the grounds 
upon which the objection to the award is 
taken, and provided the objection is within 
time, the Collector must refer the matter 
to the Civil Court. In my view, the wording 
jof S. 18 (1) leaves the Collector no alterna¬ 
tive but to refer the matter if the applica¬ 
tion is made within the periods prescribed 
by the Section and is not barred by proviso 2 
to Sec. 31 of the Act. It follows therefore 
that the Land Acquisition Deputy Collector 
of Patna had no right whatsoever to refuse 
to refer the matter on the ground that the 
objections were not bona fide and were 
frivolous. It is to be observed that R. 107 
■of the Executive Instructions issued by the 
Board of Revenue for this Province for the 
guidance of the Collectors, makes it clear 
4;hat a reference to the Court, on receipt of 
an application under Sec. 18, is obligatory, 
■unless the application is barred by the pro¬ 
visos to S. 18 or by proviso 2 to Sec. 31. 
However, in spite of the provisions of the 
Act and this instruction the Deputy Col¬ 
lector declined to make a reference. It has 
been urged on behalf of the petitioner that 
this Court has power to revise the order of 
ijhe Deputy Collector and to order him to 
refer the matter to the Civil Court. It is 
now conceded that if the Court has such a 
power, such must be under Sec. 115, Civil 
P. C., as this Court has no longer any 
power of superintendence, which it previ¬ 
ously possessed under S. 107, Government 
of India Act, 1915. Sec. 115, Civil P. C., 

provides that, 

the High Court may call for the record of any case 
which has been decided by any Court subordinate 
to such High Court and in which no appeal lies 
•thereto. 

From the wording of the Section, it is 
•clear that the High Court possesses revi- 
«ional powers only in matters decided by a 
Oourt which is subordinate to the High 


Court. Before this Court can interfere in 
the present case, it must be established 
that the rejection of the application for re¬ 
ference to the Civil Court was made by 
the Land Acquisition Deputy Collector as a 
Court and as a Court subordinate to this 
Court. There can now be no doubt that 
land acquisition proceedings up to the time 
when the award is made are administrative 
proceedings and not judicial proceedings. 
This has been clearly laid down by their 
Lordships of the Privy Council in 32 Cal 
605. 1 In that case their Lordships held that 
the inquiry by the Land Acquisition Col¬ 
lector as to the value of land and the 
amount of compensation to be paid for its 
acquisition, resulting in the award, is an 
administrative, and not a judicial proceed¬ 
ing. If the owner of the land desired a 
judicial ascertainment of the value of the 
land, he could require the matter to be re¬ 
ferred by the Collector to the Court for 
determination. As the proceedings before 
the Collector were not judicial, the latter 
was not limited to the evidence taken before 
him, but was entitled to avail himself of 
information supplied him without the know¬ 
ledge of the owner of the land, and not dis¬ 
closed at the inquiry. At page 629, Lord 
Robertson, who delivered the judgment of 
the Board, observed : 

When the Sections relating to this matter are 
read together, it will bo found that the proceed¬ 
ings resulting in this “award” are administrative 
and not judicial; that the “award” in which the 
inquiry results is merely a decision (binding only 
on the Collector) as to what sum shall be tendered 
to the owner of the lands; and that, if a judicial 
ascertainment of value is desired by the owner, he 
can obtain it by requiring the matter to be re¬ 
ferred by the Collector to the Court. The Sections 
directly relevant (besides the 9th already set out) 
are the 11th, 12th, 13th, 14th, 15th and 18th. 
These Sections, and the question as a whole, are 
very satisfactorily discussed in the judgment under 
appeal, and their Lordships do not think it neces¬ 
sary to repeat the reasoning. 

It will be observed that Lord Robertson 
cites S. 18 of the Act as one of the Sections 
which makes it clear that the proceedings 
before the Collector, at least up to the mak¬ 
ing of the award, are administrative and not 
judicial. It follows, therefore, that the Land 
Acquisition Deputy Collector in this case 
wa9 certainly not a Court up until the time 
he made his award ; and Lord Robertson’s 
observations seem to suggest that be was 
not acting as a Court in these proceedings 
under S. 18 of the Act. It has however been 

1. Ezra v. Secretary of State, (1905) 32 Cal 605= 
9 C W N 454=32 I A 93 (P 0). 
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held by a Bench of this Court in 2 Pat L J 
204, 2 that the Land Acquisition Deputy 
Collector is acting as a Court subordinate to 
this Court in refusing to refer to the Civil 
Court a question under proviso 2 to sub¬ 
sec. (1) of Sec. 49, Land Acquisition Act. 
Proviso 2 to Sec. 49 is in these terms: 

Provided also that, if any question shall arise as 
to whether any land proposed to be taken under 
this Act does or does not form part of a house, 
manufactory or building within the meaning of 
this Section, the Collector shall refer the deter¬ 
mination of such question to the Court, and shall 
not take possession of such land until after the 
question has been determined. 

This proviso like S. 18 gives the Collec¬ 
tor no alternative but to refer the question 
to the Court if he is called upon to do so. 
In 2 Pat L J 204 2 the Deputy Collector 
refused to make the reference, and a Bench 
of this Court consisting of Chapman and 
Roe, JJ., held that this Court could inter¬ 
fere in revision and direct a reference. It 
has been urged that the Court had no juris¬ 
diction to interfere, but the Bench was of 
opinion that the reference to the Civil 
Court was the first step in a judicial pro¬ 
ceeding and that the act of making a refer¬ 
ence or refusing to make a reference was a 
judicial act which gave the Court jurisdic¬ 
tion to interfere. Reliance was placed on 
two earlier cases of the Calcutta High Court 
to which I shall refer later. This case is 
certainly an authority for the proposition 
that the Court has jurisdiction in the pre¬ 
sent case to interfere and to refer the peti¬ 
tioner's objections for a determination by 
the Court. No reasons however are given 
in the judgment as to why the Court came 
to the conclusion that the Land Acquisition 
Deputy Collector was a Court subordinate 
to this Court. All that Chapman J., held 
was that in making a reference or in refus¬ 
ing to make a reference the Land Acquisi¬ 
tion Deputy Collector was acting judicially 
and he assumed that if such was the case 
this Court could interfere in revision. The 
learned Judge did not consider whether 
the Land Acquisition Deputy Collector, 
even if he was a Court, was a Court sub¬ 
ordinate to this Court. The judgment as¬ 
sumes what this Court is now called upon 
to decide. It has been urged on behalf of 
the opposite party that this case was 
wrongly decided. The point had been before 
the Calcutta High Court on at least two 


52. Saraswati Pathack v. Land Acquisition Deputy 
Collector of Champaran, (1917) 4 AIR Pat 176 
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previous occasions. In 12 C W N 241 3 a 
Bench held that in rejecting an application 
under S. 18, cl. (1), Land Acquisition Act 
asking for a reference to the Civil Court, 
the Collector acted judicially, and his order 
was subject to revision by the High Court. 
From the judgment it is not clear whether 
the Bench held that the Court had power 
under its revisional jurisdiction or under ite 
power of superintendence. At p. 245 the 
learned Judges observed: 

The next question which arises is whether this 
Court has jurisdiction under Sec. 622 (now 116) 
Civil P. C., or Ss. 15 of 24 & 25 Victoria, O. 104 
to interfere. It is admitted that up to and includ¬ 
ing the time of making his award the Collector 
was in no sense a judicial officer and that the pro¬ 
ceedings before him were not judicial proceedings, 

9 C W N 454, 1 and however irregular his proceed¬ 
ings were, we cannot interfere with his award 
made under S. 11 of the Act. 

But when an application is made to the Collec¬ 
tor requiring him to refer the matter to the Civil' 
Court, the Collector may have to determine and, 
it seems to us, determine judicially, whether the* 
person making the application was represented or 
not when the award was made, or whether a 
notice had been served upon the applicant under 
S. 12 (2) and what period of limitation applies and- 
whether the application is under the circum¬ 
stances made within time. The Collector’s functions- 
under Part 3 of the Act are clearly distinguishable 
from those under Part 2. Part 3 of the Act relates 
to proceedings in Court. In our opinion the Col¬ 
lector in rejecting the application was a Court and- 
acting judicially, and his order is subject to revision 
by this Court. To hold otherwise would be to give 
finality to an award under S. 11 even in cases in- 
which the Collector acts irregularly and contrary 
to law and then refuses on insufficient grounds to 
make a reference under Part 3 of the Act. The 
party aggrieved may be left without remedy which 
is implied by a judicial trial before the Judge. 

In this case also the learned Judges give 
no reasons for holding that the Collector, if’ 
a Court at all, was a Court subordinate to 
the High Court. Once they came to the. 
conclusion that the Collector acting under 
S. 18 was acting judicially, it was assumed 
that he was a Court subordinate to the 
High Court. It is clear that all Courts are. 
not subordinate to the High Court. For 
example, Revenue Courts are subordinate 
to the Board of Revenue, and this Court 
has no power whatsoever to revise any 
orders passed by them, yet they act judi¬ 
cially. In my view it in no way follows that* 
this Court has revisional jurisdiction merely 
because an order is one made judicially. 
The case in 12 C W N 241 3 was followed 


3. Administrator General of Bengal v. Land Ac¬ 
quisition Collector, 24-Parganas, (1908) 12 OW 

N 241. 
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in 16 C W N 327 4 in which it was held 
that where a Land Acquisition Collector 
refused to make a reference to the Civil 
Court under S. 49, Land Acquisition Act, 
the High Court in revision could set aside 
his proceedings subsequent to the refusal 
and directed the Collector to proceed accord¬ 
ing to law. From the judgment in this case 
it is not clear whether the learned Judges 
held that the power to interfere was under 
the Code of Civil Procedure or not. They 
propounded the question which they had to 
decide in these words : 

The first question that arises upon this rule is 
whether the Land Acquisition Deputy Collector is 
subject to the extra-ordinary jurisdiction of this 
Court. 

They held, following the earlier case to 
which I have referred, that the Court had 
power to interfere. In this case, as well as 
in the earlier Calcutta case, the learned 
Judges felt themselves compelled to inter¬ 
fere because if they did not do so, the 
petitioner would be left with no remedy 
whatsoever. The same question again arose 
in 61 Cal 1041 6 in which it was held that 
the High Court had power to revise an 
order of the Land Acquisition Collector 
refusing to refer a case to the Civil Court 
under S. 18, Land Acquisition Act. In this 
case the learned Judges had no doubt that 
the Collector, in refusing to make a refer¬ 
ence under S. 18, was acting judicially, bub 
they had some doubt as to whether the 
Court had power to interfere with such an 
order under S. 115, Civil P. C. At p. 1043 
the learned Judges observed : 

There can be no question that the act of the 
Collector in refusing to make a reference under 

S. 18, Land Acquisition Act, is a judicial act. The 
petition for a reference corresponds to the plaint in 
a suit. It initiates judicial proceedings in the laud 
Acquisition Court, which, by virtue of S. 54, Land 
Acquisition Act, is a Court subordinate to the High 
Court, and the petition for reference is practically 
a part of those proceedings. Though, therefore 
technically S. 115, Civil P. C., may not be applic¬ 
able, it was hardly the intention of the Legislature 
that there should be no remedy against the wrong¬ 
ful rejection of an application for reference. It may 
be noted in this connexion that no relief under 
8. 45, Specific Relief Act, could be obtained outside 
the jurisdiction of the Chartered High Courts. In 
these circumstances and in view of the previous 

rulings of this Court.wo will not decide 

against the petitioner on the preliminary point. 

From these observations it is clear that 

4. Krishna Das v. Land Acquisition Collector of 

Pabna, (1912) 16 C W N 327=13 I C 470=16 
C L J 165. 

5. Leath Elies Joseph Solomon v. H. C. Stork, 

(1934) 21 A I R Cal 758=153 I O 938=61 Cal 
1041=60 OLJ 184=38 OWN 844. 


the Beneh decided that they must interfere 
because there was no other remedy. They 
clearly doubted whether they had power to 
interfere under the revisional jurisdiction 
and only interfered because of the earlier 
decisions, which had held that the Court 
could revise such orders. In a recent Bench 
decision of the Calcutta High Court a diff¬ 
erent view has been taken. In 42 C W N 
212° a Bench held that assuming that a 
Land Acquisition Collector when acting 
under S. 18, Lai d Acquisition Act, is a 
Court he is not a Court subordinate to the 
High Court. Consequently, the High Court 
has no power to interfere under S. 115, 
of the Civil Procedure Code with an 
order made under S. 18, Land Acquisition 
Act, by a Collector. It will be seen there¬ 
fore that the view of the Calcutta High 
Court has not been consistent, and the latest 
decision of that Court strongly supports the 
view that the High Court has no jurisdic¬ 
tion to interfere in revision with orders 
passed under S. 18, Land Acquisition Act. 
The view expressed in this latest Calcutta 
case is similar to that taken by a number 
of other High Courts. In 47 Mad 357 7 a 
Full Bench held that the High Court had 
no power under S. 115, Civil P C., or under 
S. 107, Government of India Act, to revise 
the order of a Collector, acting under the 
provisions of the Land Acquisition Act, 
refusing to make a reference to the Court 
under S. 18 in a matter upon which he had 
passed an award. The Full Bench further 
held that though the Collector in refusing 
to refer the matter was acting “judicially,” 
it was doubtful whether he wa9 acting as a 
“Court” and he was certainly not a Court 
subordinate to the High Court within S. 115, 
Civil P. C. 

The same view was taken by a Full Bench 
of the Allahabad High Court iD 54 All 1085.® 
The Full Bench held that a Collector, in 
making or refusing to make a reference 
under S. 18, Land Acquisition Act, acts in an 
administrative capacity and not judicially, 
and even if it were held that the Collector 
in this matter acted judicially, he was not 
a Court, and certainly not a Court subordi¬ 
nate to the High Court. The High Courts 

6. Gopinath Shah v. First Land Acquisition Col¬ 

lector, Calcutta, (1938) 25 A I R Cal 250=177 

I C 866=42 C W N 212. 

7. Abdul Sattar Sahib v. Special Deputy Collector, 

Vizagapatam, (1924) HAIR Mad 442=84 

I C 616=47 Mad 357=46 M L J 209 (F B). ' 

8. Bhajani Lai v. Secretary of State, (1932) 19 

A I R All 568 = 141 I C 587 = 54 All 1085= 

1932 A L J 769 (F B). 
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of Bombay, Lahore and Rangoon have also 
held that a Collector, acting under S. 18, 
Land Acquisition Act, is not a Court sub¬ 
ordinate to the High Court : see 47 Bom 
699, 9 AIR 1930 Lah 242 10 and AIR 1934 

Rang 118. 11 In my judgment the .lew ex¬ 
pressed in the Full Bench cases of the 
Madras and Allahabad High Courts is the 
correct one. Even assuming the Collector 
tacts judicially in making or declining to 
make a reference under S. 18 of the Act, 
it is extremely doubtful whether he can be 
regarded as a Court. Even if he is a Court, 
it is, in my view, clear that he is not a 
Court subordinate to the High Court. The 
Land Acquisition Collector is not subject to 
the appellate jurisdiction of the High Court, 
and the High Court has no power whatso¬ 
ever over him. S. 55 of the Act empowers 
the Provincial Government to make rules 
consistent with the Act for the guidance of 
officers in all matters connected with its 
enforcement, and may from time to time 
alter and add to the rules made. Certain 
executive instructions have been issued by 
the Board of Revenue, Bihar and Orissa 
and these instructions deal with the duty 
of Land Acquisition Collectors in dealing 
with references under Ss. 18 and 49: see 
paras. 106, 107 and 110 of the Executive 
Instructions of the Board of Revenue. It 
appears to me that the Land Acquisition 
Deputy Collector in this case, if he was a 
Court at all, was a Court subordinate not 
to the High Court but to the Board of 
Revenue. The latter certainly had powers 
of superintendence which this Court does 
not possess. 

■ In my view the mere fact that the Land 
Acquisition Deputy Collector might have 
been acting judicially gives this Court no 
right whatsoever to interfere under S. 115, 
Civil P. C. Such power of interference is 
only given in cases of orders made by Courts 
subordinate to the High Court. Further, 
the fact that the petitioner may have no 
remedy unless revision lies is also no ground 
for holding that this Court can interfere in 
its revisional jurisdiction. This jurisdiction 
is strictly limited to cases falling within 
S. 115, Civil P. C. It is unfortunate that 

a 

this Court has no power to interfere, but 

9. Balkrishna Daji v. Collector, Bombay Subur¬ 
ban, (1923) 10 A I R Bom 290=73 I C 354 = 

47 Bom 699=25 Bom L R 398. 

10. Mushtaq Ali v. Secretary of State, (1930) 17 

AIR Lah 242=127 I C 711=31 P L R 158. 

11. M. H. Mayet v. Land Acquisition Collector, 

Myinagyan, (1934) 21 A I R Rang 118 = 150 

I C 1049=12 Rang 275. 
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the absence of a remedy is a matter for 
Legislature and not for the Court. This 
Court cannot legislate in order to give the 
petitioner a remedy. In my view therefore 
the case in 2 Pat L J 204 2 was wrongly 
decided and must now be regarded as over¬ 
ruled. For the reasons which I have given, 
I am satisfied that this Court has no juris¬ 
diction to revise the order passed by the 
Land Acquisition Deputy Collector, and 
therefore this application must fail. I would 
accordingly discharge the rule. In the special 
circumstances of this case, I would make no 
order as to costs. 

Dhayle J. — I agree. 

Manohar Lall J. — I agree. 

d.s./r.K. Rule discharged. 
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Agarwala J. 

Lachman Mahto — Appellant. 

v. 

Shanker Mahton — Respondent. 

Appeal No. 555 of 1938, Decided on 31st 
July 1939, from appellate decree of Addl. 
Sub-Judge, Gaya, D/-30th March 1938. 

Limitation Act (1908), Art*. 32 and 144 — 
Person settled by landlord on gairmazrua-am 
land acquires no tenancy rights — His cultiva¬ 
tion under the settlement amounts to ouster of 
public—Art. 32 is not applicable and suit after 
twelve years from ouster would be barred. 

A landlord has no right to settle gairmazrua- 
am lands and if he purports to do, the person 
with whom he purports to settle them acquires no 
tenancy right by virtue of the settlement, and his 
act in bringing the land (formerly a reservoir used 
by the public) under cultivation amounts to ouster 
of the public, and the period of limitation for a 
suit to recover possession is twelve years from the 
ouster and not 2 years under Art. 32 : A I R 1933 
I/ah 705 and AIR 1937 Pat 388 , Rel. on. 

[P 107 G 1] 

G. P. Shahi — for Appellant. 

Qazi Nazrul Hasan — for Respondent. 

Judgment. — This is an-appeal by the 
defendant from a decision of the Additional 
Subordinate Judge of Gaya, reversing a 
decision of the Munsif of Jehanabad. The 
appeal arose out of a suit instituted by five 
persons in a representative capacity for a 
declaration that plot No. 124 measuring 
*09 of an acre was a reservoir used by the 
public for washing their cattle and that the 
defendant had no right to fill it up and culti¬ 
vate it. The plaintiff prayed for a permanent 
injunction restraining the defendant from 
continuing cultivation of the • plot. The 
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defendant pleaded that the land was formerly 
parti land which was settled with him by 
the landlord in 1920 orally, and that this 
settlement was confirmed by a parwana in 
1929. As the suit was instituted on 15th 
April 1936, the defendant pleaded limita¬ 
tion under Article 32 of the Limitation 
Act. The plot in question is entered in the 
survey papers as ghairmazrua-am (garha or 
ditch). It has been found as a fact that the 
defendant filled up the plot in 1929 and 
has been cultivating since and that it was 
from that date the public were ousted from 
the land in question. It has been held by 
the Full Bench of the Lahore High Court 
in A I B 1933 Lah 705 1 that where the act 
of the defendant amounts to an ouster of 
the plaintiff, Art. 32, Limitation Act, has 
no application although the defendant may 
in fact have perverted the land to some 
purpose to which it was not originally in¬ 
tended in addition to ousting the plaintiff 
from it. In 1937 P W N 320 2 it was held 
in this Court that a landlord has no right 
to settle gairmazrua-am lands and that if 
he purports to do, the person with whom he 
purports to settle them acquires no tenancy 
right by virtue of the settlement. It must 
accordingly be held that the defendant-ap¬ 
pellant acquired no rights in 1929 and that 
his act in bringing the land under cultiva¬ 
tion amounted to an ouster of the public 
and that accordingly the period of limita¬ 
tion for a suit to recover possession is 12 
years from the ouster. The appeal therefore 
fails and is dismissed with costs. 

__ G.n./r.k. Appeal dismissed . 

1. Mastan Singh v. Santa Singh, (1933) 20 A I R 

Lah 705 = 145 I C 553 = 14 Lah 2G7 = 34 

P L R 618 (F B). 

2. Mohammad Waliul Haq v. Ludput Upadhya, 

(1937) 24 A I R Pat 388 = 169 I C 971 = 16 
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Fazl Ali and Chatterji JJ. 
Batanshi Hirji Bhojraj and others — 

Petitioners. 

v. 

Tricumji Jiwanda and others — 

Opposite Party. 
Civil Bevn. Nos. 379, 467 and 468 of 
1938, Decided on 11th May 1939, from 

■order of Sub.Judge, Dhanbad, D/- 25th 
May 1938. 

eiyil P. C. (1908), s. 60 and O. 21, R. 53 — 
Preliminary decree for accounts in suit for dis¬ 
solution of partnership is attachable in execu- 
'ion of another decree. 


When a right to sue merges in a decree, it can 
no longer be said to be subject to the prohibition 
against alienation attaching to a mere right to 
sue. Indeed, a preliminary decree may not be cap¬ 
able of immediate execution but nevertheless it 
creates some rights which must be regarded as 
property. Hence, a preliminary decree for accounts 
in a suit for dissolution of partnership and accounts 
is attachable in execution of another decree: AIR 
1937 Cal 4, Dissent.; A I R 1929 Mad 641 , Expl.; 
14 M I A 40 (P C) and AIR 1924 Cal 1047. 
Disting. [P 108 C 1 ; P 109 C J) 

B. S. Chatterji — for Petitioners. 

Sir M. N. Mukherji and N. N. Boy — 

for Opposite Partly. 

Chatterji J. — - These three applications 
are directed against an order by which three 
connected claim cases under O. 21, B. 58, 
Civil P. C., arising out of execution case 
No. 12 of 1937 in the Court of the Subordi¬ 
nate Judge of Dhanbad were allowed. The 
decree under execution was obtained by the 
petitioners against the opposite party No. 1 
(a firm named Tricumjee Jivandas) and 
another individual. The subject of the 
attachment which gave rise to the claims 
was a preliminary decree for dissolution of 
partnership and for accounts obtained by 
the opposite party No. 1 and three others, 
namely opposite party Nos. 2 to 4, against 
certain individuals. This preliminary decree 

provided among other terms that 
after such accounting is completed a decree for 
the amount that may bo found due for the plain¬ 
tiffs’ lj annas share in the profits of the partner¬ 
ship properties and business will bo drawn up 
against defendants 1 to 3 realizable from the as¬ 
sets of Goa Petha in their hands. 

The decree further provided that the 
plaintiffs were to get full costs which were 
to be assessed after the accounting was 
over. In execution case No. 12 of 1937 in 
the Subordinate Judge's Court at Dhanbad 
when the petitioners attached the interest of 
the opposite party No. 1 in this preliminary 
decree, the opposite i)arty Nos. 2 to 4 who 
were the remaining decree-holders under 
that decree objected that the preliminary 
decree was not liable to attachment. This 
objection has been allowed. The learned 
Subordinate Judge relying upon the deci¬ 
sions in A I B 1937 Cal 4=40 C W N 
1393 1 and A I B 1929 Mad 641 2 has held 
that the preliminary decree in question 
is not a decree which is capable of being 
attached under the provisions of O. 21, 
B. 53, Civil P. C. The question whether 

1. Sailendra Krishna v. Harendra Kumar, (1937) 

24 AI R Cal 4=167 I C 430=40 OWN 1393. 

2. Dhanraju v. Moti Lai Daga, (1929) 16 A I R 

Mad 641 = 116 I C 343 = 52 Mad 563 = 57 

M L J 264 (F B). 
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the decree is attachable or not must be 
determined with reference to the terms of 
Sec. 60, Civil P. C. That Section lays down 
that with the exception of certain classes of 
properties specified therein all other pro¬ 
perty over which the judgment-debtor has 
a disposing power is attachable. O. 21, R. 53 
merely prescribed the manner in which 
the attachment of decrees is to be effected. 
The real question therefore is whether the 
preliminary decree can be said to be pro¬ 
perty over which the judgment-debtor has 
a disposing power. It has not been sug¬ 
gested that it comes under any of the 
exceptions in S. 60. It has however been 
contended by Sir M. N. Mukherji appearing 
for the opposite party that the right con¬ 
ferred by the preliminary decree is nothing 
more than a mere right to sue which under 
the provisions of Sec. 6, T. P. Act, is not 
assignable. A decree conclusively deter¬ 
mines the rights of a party with regard to 
all or any of the matters in controversy in 
the suit, and it may be preliminary or 
final, as the very definition of decree in 
Sec. 2, Civil P. C., shows. When a right to 
sue merges in a decree, it can no longer be 
said to be subject to the prohibition against 
alienation attaching to a mere right to sue. 
Indeed, a preliminary decree may not be 
capable of immediate execution but never¬ 
theless it creates some rights which must 
be regarded as property, and there can be 
no doubt that such property is attachable 
under S. 60, Civil P. C. 

In A I R 1937 Cal 4 1 it was no doubt 

held that a preliminary decree for accounts 
in a suit for dissolution of partnership and 
accounts is not attachable in execution of 
another decree. In that case which was 
heard ex parte no reference appears to have 
been made to the provisions of Sec. 60 or 
cl. 4 of O. 21, R. 53, Civil P. C. Cl. 1 of the 
last mentioned rule refers to a decree either 
for the payment of money or for sale in 
enforcement of a mortgage or charge. Cl. 4 
refers to decrees of all other kinds; so the 
preliminary decree in question which falls 
under cl. 4 can be attached in the manner 
provided therein. With all respect to the 
learned Judges who decided the case in 40 
OWN 1393, 1 I am unable to concur in 
their view. 

The case in A I R 1929 Mad 641 2 does not 
really support the view taken by the learned 
Subordinate Judge. There, the question 
whether a preliminary decree for accounts 
in a suit for dissolution of partnership and 
accounts can be attached in execution of 


another decree did not really arise, and it 
appears that it was rather assumed that 
such a decree could be attached. The main 
controversy in that case was whether such 
preliminary decree could be regarded as a 
decree for the payment of money and whe¬ 
ther the sale of such decree was valid in 
view of the provisions of R. 184 of the Civil 
Rules of Practice framed by the Madras 
High Court under the powers conferred by 
the Code of Civil Procedure. 

Sir M. N. Mukherji has referred to 14 
MIA 40. 3 There with the consent of the 
parties, the accounts of a partnership firm 
were referred under order of the Court to 
arbitrators, but before any award was made 
the rights and interests of one of the parties 
in the award were by order of the Court 
sold by auction in satisfaction of a decree 
against him made in another suit by a third 
party. It was held that the expectant claim 
under an inchoate award was nob property 
within the meaning of S. 205 of Act 8 of 
1859, and was nob saleable in execution of 
a decree. The very decision suggests that, 
if the execution sale had taken place after 
the award the position would have been 
quite different. Their Lordships held that 
“a mere right of suit is not property.” The 
reasons for that decision do not, to my 
mind, apply to a case like the present 
where there has been a decree of Court, 
though preliminary. Sir M. N. Mukherji 
has also referred to A I R 1924 Cal 1047.* 
The question for decision in that case was 
whether the right to sue for accounts waa 
assignable and it was held that it was not, 
under S. 6, cl. (e), T. P. Act. This decision 
is therefore of no assistance. I should ob¬ 
serve here that reference was made on 
both sides to O. 21, R. 42, Civil P. O., which 
runs thus: 

Where a decree directs an inquiry as to rent or 
mesne profits or any other matter, the property of 
the judgment-debtor may, before the amount due 
from him has been ascertained, be attached, as in 
the case of an ordinary decree for the payment of 
money. 

With reference to this rule the learned 
Judges in 40 C W N 1393, 1 decided that 
the words “any other matter” cannot in¬ 
clude a preliminary decree directing th& 
taking of accounts in a partnership suit. 
Their Lordships further observed : 

3. Tuffuzzool Hossein Khan v. Raghoonath Per- 

shad, (1870-72) 14 M I A 40=7 Beng D R 186 

=2 Suther 434=2 Bar 656 (P C.) 

4. Khettra Mohan Das y. Biswanath Bera, (1924)* 

HAIR Cal 1047=82 I C 411=51 Cal 972= 

280WN 894=40 0 L J 79. 
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' This rule deals expressly with the decrees for 
mesue profits and rents. In these cases the defen¬ 
dant can only be the judgment-debtor but the 
plaintiff can never be the judgment-debtor. No 
decree can possibly be passed in those cases render¬ 
ing the plaintiff liable to the defendant. That is 
the essential difference between those decrees and a 
decree in the partnership suit directing accounts 
to be taken as in the latter case the question as to 
who will be the judgment-debtor will depend on 
the result of the accounts. 

The position thus indicated may, perhaps, 
be correct. But O. 21, R. 42 is not relevant 
for our present purpose, because all that 
the rule provides is that there can be an 
attachment under a preliminary decree but 
it does not touch the question whether the 
preliminary decree itself is capable of at¬ 
tachment. In my view, the preliminary 
decree in question was attachable and the 
learned Subordinate Judge was wrong in 
allowing the claims. It was further con¬ 
tended on behalf of the petitioners that the 
claimants had no locus standi to object to 
the attachment, the judgment-debtor him¬ 
self having raised no such objection. In 
view of my decision on the other point, it 
is not necessary to deal with this question. 
In the result I would allow the applications 
and reject the claim petitions. The peti¬ 
tioners are entitled to costs of both Courts; 
bearing fee sixteen rupees in each case in 
the lower Court and one gold mohur in 
each case in this Court. 

Fazl Ali J. — I agree. 

D.s./r.k. Application allowed. 
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Harries C. J. and Agarwala J. 
Haramohan Patnaik — Accused 

Petitioner 


v. 


Emperor. 

. Cr iminal Misc. Case No. 4 of 1939, De¬ 
cided on 16th October 1939, for leave to 
appeal to Federal Court. . - 

S Government of India Act (1935), S. 205 (1) 
v Foreign and Political Department 

Wo. 34 I. B. dated 14th January 1937 made 
y overnor-General in Council in exercise of 

tionfo.!T nf *"£ d by Indian (Foreign Jurisdic- 
u p er ln Council 1902, is not order made 

ficat7o^ OVe . r ? n,en ‘ of Indi “ Act, 193S-Certi- 

internet I J ? be / [rttnted f™>m decision involving 

interpretation of inch order. 

India^Aet* 1 ^° wer under the Government of 
relating to ev 35 -’ to , make an y orders in Council 

elatmg to Foreign Jurisdiction until 1 st April 

Department No of T ° f ‘ he Porei g“ a "d Political 

a " ,h * •»*£ xito&ss 


Jurisdiction) Order in Council, 1902, was made on 
14th January 1937, it cannot possibly be said to 
have been an order made under the Government 
of India Act, 1935. Hence, certificate cannot be 
granted from the decision of High Court on the 
interpretation of such order. [P m Q 1] 

G. C. Das — for Petitioner. 

Public Prosecutor for Orissa — 

for the Crown. 

Harries C. J —This is a petition for the 
grant of a certificate under Sec. 205 (l), 
Government of India Act, 1935. The peti¬ 
tioner was arrested at the railway station 
at Garh Dhenkanal by the Government 
railway police under a warrant issued by 
the District Magistrate of Dhenkanal State, 
which is a Native State outside British 
India. After his arrest the petitioner was 
produced before a Magistrate at Cuttack, 
and after the Magistrate had satisfied him¬ 
self that the petitioner was a subject of the 
Native State he directed that the petitioner 
should be handed over to the State autho¬ 
rities. The petitioner presented a petition 
in revision to this Court, but a Bench con¬ 
sisting of Agarwala J. and myself dismissed 
that petition. We held that the petitioner 
had been lawfully arrested on railway lands 
and detained at Cuttack, and in our view 
the learned Magistrate at Cuttack had no 
alternative after ascertaining that the peti¬ 
tioner was a subject of Dhenkanal State 
but to hand him over to the Dhenkanal 
State authorities. At the conclusion of the 
hearing, counsel for the petitioner was asked 
whether he desired the Court to consider 
whether a certificate should be granted 
under S. 205 (l), Government of India Act. 
Counsel then made it clear that he did not 
wish us to consider the question as he con¬ 
tended that he had an appeal as of right to 
the Federal Court. Subsequently, an appli¬ 
cation was made to this Bench to direct the 
authorities at Cuttack not to hand the peti¬ 
tioner over to the Dhenkanal authorities 
until the appeal which had been filed in the 
Federal Court had been disposed of. A re¬ 
cent authority of the Federal Court has 
compelled the petitioner to ask this Court 
to grant him a certificate to appeal to the 
Federal Court, and the matter has now 
been argued fully before us. 

The question that this Court had to 
decide in the revision petition was a ques¬ 
tion of the construction of a notification or 
order of the Foreign and Political Depart¬ 
ment No. 34 LB. dated 14th January 1937. 
This notification purports to have been 
made in the exercise of the powers con¬ 
ferred by the Indian (Foreign Jurisdiction) 
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Order in Council, 1902, and of all other 
powers enabling the Governor-General in 
that behalf to make the order. The notifi¬ 
cation deals with the duties of Magistrates 
and police officers having jurisdiction over 
railway lands situate in Native States in 
cases where warrants have been issued by 
Magistrates of Native States. The material 
portion of the notification which this Court 
had to consider is in these terms : 

All criminal processes issued in a manner similar 
to that prescribed by the Code of Criminal Proce¬ 
dure, 1898, by a Magistrate having jurisdiction in 
any State in India shall be acted upon and exe¬ 
cuted in railway lands lying within such State by 
all Magistrates and police officers having jurisdic¬ 
tion in such railway lands under the same condi¬ 
tions and in the same manner as if such processes 
had been issued by a Magistrate having jurisdic¬ 
tion in such railway lands. 

****** 

Provided further that nothing hereinbefore con¬ 
tained shall require a Magistrate or police officer 
having jurisdiction in such railway lands to exe¬ 
cute any process so issued against any person who 
is not a subject of the State by the Court of which 
the process has been issued or be construed as 
authorizing him to execute any such process 
against any subject or servant of His Majesty. 

As I have stated, the petitioner was ar¬ 
rested on railway lands upon a warrant is¬ 
sued by the District Magistrate of the State 
of Dhenkanal. Having been arrested by the 
railway police he was taken to Cuttack in 
British India and placed before a Magis¬ 
trate. He was asked whether he was a sub¬ 
ject of Dhenkanal State, and he admitted 
that he was. The learned Magistrate then 
directed that he should be handed over to 
the Dhenkanal State authorities. The points 
in the revision petition were whether the 
conduct of the railway police and the 
Magistrate was in accordance with the 
terms of this notification and whether the 
order or notification was intra-vires the 
power of the Governor-General in Council. 
This Court having held that the Police and 
the Magistrate had acted properly, the peti¬ 
tioner appealed to the Federal Court. Pre¬ 
sumably, he intends to argue the same 
points in the Federal Court as were argued 
in this Court. I need not go into the details 
of the argument adduced before this Court 
as such are fully set out in the judgment 
delivered by this Court in the revision 
petition. 

The question which now arises is whe¬ 
ther the decision of this Court involves a 
substantial question of law as to the inter¬ 
pretation of the Government of India Act 
or any order in Council made thereunder. 
If the decision does involve such a question, 


the Court must grant a certificate. If the 
decision does not involve such a question, 
then, in my view, this Court cannot grant 
a certificate. It has been urged before us 
that the Government Notification which 
this Court was called upon to construe was 
an order made under the Government of 
India Act. The notification or order pur¬ 
ports to have been made by the Governor- 
General in Council in exercise of the powers 
conferred by the Indian (Foreign Jurisdic¬ 
tion) Order in Council, 1902, and of all 
powers enabling him in that behalf. There 
is no reference whatsoever to the Govern¬ 
ment of India Act, 1935, in the order 
under consideration. On the contrary, it is 
in terms said to be an order made under 
powers conferred by the Indian (Foreign 
Jurisdiction) Order in Council, 1902. In my 
view the order which this Court had to 
consider cannot possibly be regarded as an 
order made under the Government of India 
Act, 1935. Sub-s. (1), S. 2, Government of 
India Act, deals with the exercise of rights, 
authority and jurisdiction heretofore be¬ 
longing to His Majesty the King. The pro¬ 
viso to that Section is in these terms : 

Provided that any powers connected with the 
exercise of the functions of the Crown in its rela¬ 
tions with Indian States shall in India, if not 
exercised by His Majesty, be exercised only by, or 
by persons acting under the authority of, His 
Majesty’s Representative for the exercise of those 
functions of the Crown. 

Sub-s. (2) of S.,3, Government of India 
Act, defines His Majesty’s Bepresentative 
for the exercise of the functions of the 
Crown in its relations with Indian States, 
and that person is now the Governor- 
General. On 18th March 1937, the Indian 
(Foreign Jurisdiction) Order, 1937, was 
made by His Majesty in Council, and Sec. 

2 (i) provides: 

As from the commencement of Part III, Govern¬ 
ment of India Act, 1935, the powers conferred by 
the Principal Order on the Governor-General in 
Council shall, so far as they are connected with 
the exercise of the functions of the Crown in its 
relations with Indian States, be powers of His 
Majesty’s Representative for the exercise of those 
functions of the Crown, and he may delegate those 
powers to such extent and in such manner as he 
thinks fit. 

It is clear that under the Government of 
India Act, the relations between the Crown 
and Native States were to be matters to be 
dealt with by the Governor-General and 
not by the Governor-General in Council as 
was the case previously. It is clear from 
the Indian (Foreign Jurisdiction) Order, 
1937, that after the Act came into force all 
orders under the Foreign Jurisdiction Act 
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and the Indian (Foreign Jurisdiction) Order 
in Council, 1902, would have to be made 
by the Governor-General and not by the 
Governor-General in Council as previously. 
However, the order which this Court had to 
consider was an order made not by the 
Governor-General as the Crown Represen¬ 
tative but an order made by the Governor- 
General in Council under the Foreign 
Jurisdiction Act and Indian (Foreign Juris¬ 
diction) Order in Council, 1902. It was an 
order dated 14th January 1937, and was 
actually made before the Indian (Foreign 
Jurisdiction) Order 1937 was passed and 
before the Government of India Act came 
into force. Sec. 320, Government of India 
Act, expressly provides that the Parts of 
the Act other than Part II should come 
into force on the date fixed for the com¬ 
mencement of Part III of the Act and 
Part III of the Act came into force on 1st 
April 1937. In short, there was no power 
under the Government of India Act to 
make any orders in Council relating to 
Foreign Jurisdiction until 1st April 1937. 
As the order in question was made by the 
Governor-General on 14th January 1937, it 
cannot possibly be said to have been an 
order made under the Government of India 
Act, 1935. The case was a difficult one and 
involved a substantial point of law. That 
however does not entitle this Court to 
grant a certificate under S. 205 (l), Govern¬ 
ment of India Act. It must be a substan¬ 
tial point of law as to the interpretation of 
the Act or of any Order in Council made 
under the Act. As the Order in Council 
which this Court was called upon to con¬ 
strue was not made under the Act, the 
Court cannot grant the certificate prayed 
for in this petition. For the reasons given 
I would reject this petition, 

Agarwala J. —I agree. 

D.s./r.K. Petition rejected . 

A. I. R. 1940 Patna 111 

Dhavle J. 

Panu Samal and others — Petitioners 

v. 

Emperor. 

Criminal Revn. No. 60 of 1938, Decided 
on 9th March 1939, against order of Sess. 
Judge, Cuttack, D/- 16th July 1938. 

(a) Criminal P. C. (1898), S. 190 (1) (c) — 
Petition of protest made to Magistrate by per¬ 
son who lodges first information report is peti- 

on of complaint — Magistrate acting on such 


petition and police diary—S. 190 (1) (c) has no 
application. 

A petition of protest (as it is sometimes called) 
made to the Magistrate by a person who lodges a 
first information with the police and who is re¬ 
ported against by them is really a petition of com¬ 
plaint and must be dealt with as such. [P 112 C 1] 

Where the Magistrate only acts on information 
contained in the police diary and the petition of 
complaint filed by the other side, this latter com¬ 
ing within cl. (a) of the same sub section and the 
former within cl. (b), cl. (c) has no application 
whatsoever : A I R 1931 All 273, Disting. 

[P 112 C 1] 

(b) Criminal P. C. (1898), S. 191 — S. 191 
does not entitle accused to be tried by Court or 
Magistrate of his choice. 

Section 191 does not give the accused the right 
to be tried by a Court or Magistrate of their choice, 
but only makes it impossible for the Magistrate 
who took cognizance under sub-s. (1), cl. (c) of 
S. 190 to try the accused except with his consent. 

fP 112 C 1] 

(c) Criminal P. C. (1898), S. 191—‘Trial by 
another Court’ — Meaning of. 

Trial by another Court means trial by Court of 
Sessions or by another Magistrate. [P 112 C 1, 2] 

G. G. Das — for Petitioners. 

C. M. Acharya — for the Crown. 

Order. — This is an application in revi¬ 
sion on behalf of three petitioners who have 
been convicted under S. 379, Penal Code, 
and sentenced to pay fines of Rs. 60 each 
with two months’ rigorous imprisonment in 
default. My Lord the Chief Justice admitted 
the application because he was assured by 
counsel that the case fell within S. 190 (viz. 
cl. 'c) of sub-s. 1) of the Criminal Procedure 
Code and that the accused were never in¬ 
formed of their right under S. 191 to have 
the case tried by another Court. It appears 
on an examination of the record, which was 
not before my Lord the Chief Justice, that 
the police who investigated the matter after 
recording the first information submitted 
the final report “mistake of law as it is a 
civil dispute,’’ and that upon this the then 
Sub-divisional Magistrate read the case diary 
and also a petition by the prosecution and 
called for a charge-sheet under S. 342 against 
two of the petitioners and under S. 342 read 
with Sec. 114 against the third. The case 
however actually came up for trial before 
another Magistrate who succeeded the First 
Sub-divisional Magistrate. The learned ad¬ 
vocate for the petitioners has cited AIR 
1931 All 273, 1 in which a learned Judge of 
the Allahabad High Court held that where a 
Magistrate, after examining the police diary, 
came to the conclusion that the police had 

1. Nek Ram v. Emperor, (1931) 18 A I R All 273 
=1931 Cr 0 337=129 I 0 267=32 CrL J 370. 
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not properly investigated the case and that 
a certain person should have been prose¬ 
cuted, his proper course was to pass an 
order under S. 190 (1) (c), Criminal P. C., 

ordering his prosecution, and that in that 
case, the provisions of S. 191 would apply. 

The facts of that case are however en¬ 
tirely different from the facts of the present 
case, and it has been repeatedly held in the 
Calcutta and Patna High Courts that a peti¬ 
tion of protest (as it is sometimes called) 
made to the Magistrate by a person who 
lodges a first information with the police 
and who is reported against by them is 
really a petition of complaint and must be 
dealt with as such. If the petition had been 
treated as a petition of complaint, the then 
Sub-divisional Magistrate should have exa¬ 
mined the petitioner on oath and could 
then have directed an investigation under 
S. 202, Criminal P. C. The latter was, how¬ 
ever, rendered unnecessary by the report 
which the police had already submitted, 
and the failure of the Sub-divisional Magis¬ 
trate to examine the complainant is a mere 
irregularity which cannot affect the venue 
of the trial. Cl. (c) of sub-s. (l) of S. 190 
only deals with cases where the Magistrate 
takes cognizance of an offence “upon infor¬ 
mation received from any person other 
than a police officer or upon his own know¬ 
ledge or suspicion.” 

In the present case the Sub-divisional 
Magistrate only acted on information con¬ 
tained in the police diary and the petition 
filed by the other side, this latter coming 
within cl. (a) of the same sub-section and 
the former (as I am inclined to think) 
within clause (b). In my opinion therefore 
d. (c) has no application whatsoever to the 
facts of the case. It is also clear that even 
if it did have any application, S. 191 does 
not entitle the petitioners to anything be¬ 
yond what has actually taken place. That 
Section does not give the accused the right 
to be tried by a Court or Magistrate of 
their choice, but only makes it impossible 
for the Magistrate who took cognizance 
lunder sub-s. (1), cl. (c) of S. 190 to try the 
(accused except with his consent. In the 
present case the petitioners were tried not 
hy that Sub-divisional Magistrate who had 
taken cognizance on the materials already 
referred to, but by his successor. The 
learned advocate points out that the Section 
^peaks of trial by another Court, whereas 
in the present case the trial was still by the 
Court of the Sub-divisional Magistrate. I 
|am not impressed by the point, because the 


Section begins with “when a Magistrate 
takes cognizance of an offence and 

what it means by trial by another Court is 
made clear by the substantive provision 
that if the accused objects to being tried by 
such Magistrate, the case shall be com¬ 
mitted to the Court of Session or trans¬ 
ferred to another Magistrate. The point on 
which the application in revision was ad¬ 
mitted therefore fails. 

The learned advocate has also urged that 
this is a case of a civil dispute and not a 
case of theft at all. It appears that Bidya- 
dhar, the natural son of Krittibas, was 
adopted by Lakshmidar Mahapatra, and 
executed a usufructuary mortgage in favour 
of Krittibas and that the petitioners, of 
whom one is a servant, and the other two 
claim to be bhag tenants, of Harekrishna 
who has succeeded to the property as a 
reversioner on the death of Bidyadhar and 
his widow. Krittibas, the usufructuary 
mortgagee, is dead and was succeeded by 
Narsingh who was in possession as usu¬ 
fructuary mortgagee and grew the paddy 
crops, the subject of the theft. The learned 
advocate refers to a provision in the mort¬ 
gage deed that if the mortgagee should be 
dispossessed, he would be entitled to the 
principal with interest at the rate of Rs. 
2-2-0 per month, besides paddy at the rate 
of 3 chhelas (=12 maunds) per acre. The 
contention is that in case of dispossession 
this was the remedy open to the mortgagee. 
This remedy was undoubtedly available to 
the complainant, but that does not by any 
means involve the consequence that it was 
not open to the mortgagee to complain of 
theft. The lower Courts have disbelieved 
the defence story thit the crop was grown 
by them, and found that it was grown by 
the complainant. Harekrishna and his men 
could not therefore have had any bona fide 
belief that they were entitled to the crops. 
The conviction of the petitioners must there¬ 
fore be affirmed. As to the sentence, having 
regard to the value of the paddy stolen and 
the apparent means of the petitioners, it 
seems to me that the ends of justice will be 
served if the sentence on the petitioners is 
reduced to a fine of Rs. 30 each with one 
month’s rigorous imprisonment in default. 
The order of compensation to P. W. 1 Nar¬ 
singh will stand. 

d.s./r.k. Sentence reduced . 
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Rowland J. 

Nandkishore Singh and others 

v. 

Bigan Lohar. 

Criminal Ref. No. 32 of 1939, Decided 
on 3rd October 1939, made by Deput}^ 
Commissioner, Palamau, D/- 22nd August 
1939. 

(a) Criminal P. C. (1898), S. 145 —Proceed¬ 
ing under — One party refusing to take special 
oath — Court can consider refusal with other 
evidence and draw inference from conduct of 
party. 

Where in a proceeding under S. 145 one party 
offered to give up his claim if opposite party would 

take oath on Bhagwat Gita and the latter refused 
it : 

Held that the refusal though not to be treated 
as anything conclusive was a matter which the 
Court was entitled to take into consideration along 
with the other evidence and it was open to the 
trial Court to draw such inference from this con¬ 
duct of the party as it thought fit : 22 Bom 680, 
Bel. on. [P H 3 C 2 • P 114 C 1] 

(b) Criminal P. C. (1898), Ss. 145, 146 — 
Standard of proof in proceeding under S, 145 
stated —Proceeding can be decided on balance 
of evidence —Order under S. 146 is given only 
when choosing between conflicting evidence is 
impossible. 

In a proceeding under S. 145, it would not bo 
proper to set up any absolute standard and to say 
that evidenco not up to this standard will not be 
acted on by the Court for the purpose of an order 
under that Section. 'The proceeding under S. 145 
can be decided on the balance of evidence and if 
the Magistrate can see his way to express an 
opinion that the evidence of one side is superior to 
the evidence on the other side, then he is entitled 
to and should, if possible, form a definite opinion 
on the question of fact as to who is in possession. 
An order under S. 146 attaching the property is a 
desperate remedy for cases in which the Magistrate 
nnd 8 it quite impossible to choose between the 
♦ £ n ev *dence adduced by the two sides. If 

the Magistrate thinks that the evidence for the 
hrst party, weak though it might be, was prefer- 
ablo to the evidenco for the second party, it will be 

he Magistrate’s duty to give a decision in favour 
ot the first party. [p 114 q 

K. K. Banerji — Against Reference. 

Order. — This is a reference by the 

e P^ y Commissioner of Palamau recom- 
me ? Court to set aside an order 

tri- 145, Crimin al P. C., passed by a 

Class Magistrate at Daltangunj. The 
dispute related to 12 bighas of land in 
village Bohita claimed by the first party 

1 ^ aD .°^ ar k 0 held by him as a raiyat 
under the second party. The second party 

c aime 1 to be in his own possession as 
bakasht. The first party examined himself 
an wo witnesses and was unable to pro- 
uce any ocumentary evidence in support 
of the settlement of the land with him. He 
1940 P /15 & 16 


and his witnesses however deposed that ho 
was in cultivating possession of the land. 
The second party examined witnesses whose 
evidence the Magistrate found not only not 
convincing but positively suspicious. In tho 
result although he had observed in his 
judgment that the evidence adduced by the 
first party was by itself not sufficient to 
establish his case against the second party, 
the Magistrate passed an order in favour of 
the first party because in his opinion his 
case had derived support from the weakness 
of the evidence for the other party. In this 
connexion he took into consideration the 
fact that the first party offered to give up 
his claim if the opposite party’s witness 
would take a special oath on Bhagwat Gita; 
but the witness refused to do so. There had 
been a previous dispute between tho parties 
regarding 5 bighas of land which is the 
subject-matter of these proceedings. In that 
case Bigan had prosecuted the members of 
the second party under S. 447 alleging that 
they attempted by ploughing his field for¬ 
cibly to dispossess him of 5 bighas. The case 
resulted in acquittal. 

The grounds for the reference are that 
although the judgment of this case had not 
been given in evidence at the hearing the 
acquittal indicated that the second party 
had successfully ousted the first party at 
least from these 5 bighas. Secondly, it is 
said that the Magistrate should not have 
allowed himself to be influenced by the 
conduct of the first party in refusing to take 
a special oath and further that when the 
first Magistrate had found the evidence for 
the first party unsatisfactory, he should not 
have passed an order in his favour merely 
because of the weakness of the evidence for 
the second party but should have attached 
the land under S. 146, Criminal P. C. As 
regards the judgment of the criminal case 
under S. 447, the trial Court was under no 
obligation to take it into consideration when 
neither party chose to put it in evidence 
before him. I have however referred to the 
judgment and it does not contain any find- 
ing to the effect that the maliks were in 
possession of the land. It proves nothing 
either way and it may well be for that 
reason that neither party chose to put it in 
evidence at the hearing. As regards the 
refusal of the first party to take a special 
oath, this refusal was of course not to be 
treated as anything conclusive but it was a 
matter which the Court was entitled to take 
into consideration along with the other evi- • 
dence and it was open to the trial Court to 
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draw such inference from this conduct of 
the party as it thought fit. I would accept 
as correct the statement of the law in 22 
Bom 680. 1 

Finally as regards the criticizm that after 
finding the first party’s evidence unsatis¬ 
factory the Magistrate should not have 
acted upon it and passed an order in his 
favour, the question for determination was 
a question of fact. The Magistrate did not 
adduce any reasons for suspecting that the 
depositions of Bigan and his witnesses were 
not truthful, but what he said was that the 
evidence was not sufficient. The comment 
is not happily expressed. The Magistrate 
may have been thinking of the standard of 
proof which a Criminal Court requires be¬ 
fore relying on prosecution evidence so as 
to act on it by convicting an accused person 
of an offence ; but in a proceeding under 
S. 145, it would not be proper to set up any 
absolute standard and to say that evidence 
not up to this standard will not be acted on 
by the Court for the purpose of an order 
under that Section. The proceeding under 
S. 145 can be decided on the balance of 
evidence and if the Magistrate can see his 
way to express an opinion that the evidence 
of one side is superior to the evidence on 
the other side, then he is entitled to and 
should, if possible, form a definite opinion 
on the question of fact who is in possession. 
An order under S. 146 attaching the pro¬ 
perty is a desperate remedy for cases in 
which the Magistrate finds it quite impos¬ 
sible to choose between the conflicting evi¬ 
dence adduced by the two sides. It would 
be regrettable if it were necessary to pass 
such an order when the first Court has 
been able to make up its mind in favour of 
one party. In my opinion if the Magistrate 
thought that the evidence for the first party, 
weak though it might be, was preferable to 
the evidence for the second party, it was 
the Magistrate’s duty to give a decision in 
favour of the first party and this is what 
the Magistrate has done. The reference is 
discharged. 

d.b./r.k. Refe rence discharged. 

1. Chintaman Bhat v. Shrinivas Bhat, (1898) 22 
Bom 680. 

A. I. R. 1940 Patna 114 

; ROWLAND AND CHATTERJI JJ. 

Badrinath Upadhya — Appellant. 

y. 

Kesho Kumar — Respondent. 

, Appeal No. 235 of 1938, Decided on 31st 

August 1939. 


(a) Principal and Agent—Liability of agentV 
heirs to render accounts — Liability to account 
is personal — Heirs liable to the extent of the 
assets of deceased agent in their hands only 
where principal proves loss to have been caused 
owing to agent’s failure to account. 

Representatives of a deceased agent are not liable 
to render account in the sense in which the agent, 
had he lived, might have been called upon to do 
so. Liability to render accounts is a personal one 
attaching to the agent and cannot be enforced 
against his heirs. But if the principal can prove 
that he has suffered loss owing to breach of duty 
of the agent, his heirs are liable to the extent of 
the assets of the deceased agent in their hands. It 
is clear that the principal can only succeed in en¬ 
forcing liability against the heirs of the agent in 
respect of the agent’s failure to account to the ex¬ 
tent that the principal can prove that through 
this failure loss has been caused: AIR 1923 Pat 
259 , Bel. on. [P 115 0 2] 

(b) Principal and Agent—Principal in posses¬ 
sion of account books suing agent for accounts 
— Preliminary decree cannot be passed unless 
principal establishes prima facie liability of 
agent by producing account books in Court. 

Where all the account books have been sub¬ 
mitted by the agent to the principal, it is the 
principal’s duty, in a suit against the agent for 
accounts, to produce the accounts in Court with 
a statement of matters objected to and of the 
balance he claims to be in his favour. Before a 
preliminary decree can be passed, it is for the prin¬ 
cipal to disclose such particulars as would estab¬ 
lish a prima facie liability of the agent: AIR 1925 
Cal 1069 and AIR 1938 Pat 392 , Rel. on. 

[P 115 C 2 ; P 116 C 1] 

L. K. Jha — for Appellant. 

S. C. Mazumdar and Ramanugrah Narain 
Singh — for Respondent. 

Rowland J. — This is an appeal by the 
plaintiff in a suit for account. The defen¬ 
dants were firstly Kesho who is respondent 
before us and secondly Kesho’s father 
Chintaman. It was said that Chintaman 
was Tashildar in the estate of Srimati 
Bacha Bai from 1315 F. onwards to 1336. 
Thereafter Kesho was the Tahsildar until 
1339. The suit was brought on 10th April 
1935, for accounts for the whole period 
1315 to 1339. During the pendency of the 
suit Chintaman died and his name was 
struck off. The plaintiff continued the suit 
against Kesho in his own capacity and as 

representative of Chintaman. The defendant 

denied that he was ever the tahsildar or 
was an agent of the plaintiff. He says that 
in the last years terminating in 1339 he 
was a sub-agent acting under his father; 
that Chintaman’s employment continued 
till 1339. It was further alleged that ac¬ 
counts had been rendered. It was not the 
duty of Chintaman to receive money on 
behalf of the plaintiff because the plaintiff 
made his own collections and Chintaman 
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merely prepared receipts; that all the books 
of account which were in the possession of 
the defendant or his father had been re¬ 
turned to the office of the plaintiff’s estate 
and that there is no longer any liability to 
account. The Munsif held that Chintaman 
worked as tahsildar till 1339 and that 
Kesho was never an agent of the plaintiff 
but was for a time a sub-agent under Chinta¬ 
man. He held that Chintaman in fact had 
acted as tahsildar and had been in charge 
of collections of money. He held that all 
the papers in the custody of Chintaman had 
been submitted to the estate and there was 
no remaining liability to submit accounts. 
He said that even if the plaintiff were enti¬ 
tled to demand accounts from Chintaman, 
he could not enforce this liability against 
his son, the defendant Kesho, after his 
death. In the result, he dismissed the suit. 
The judgment of the Subordinate Judge 
does not divide the points for decision into 
any sub-heads. He states as the sole point 
for consideration “whether the defendant is 
liable for the rendition of the account to the 
plaintiff.*’ As a result, we have received 
less assistance from the judgment of the 
Subordinate Judge than might have been 
hoped. The finding of the Munsif that 
Chintaman was the tahsildar and remained 
so till 1339 is however affirmed; as also 
that Kesho was merely a sub-agent under 
Chintaman. The question whether all books 
of account had been made over to the plain¬ 
tiff’s estate is not touched in the judgment 
of the Subordinate Judge; but it must be 
assumed that on this matter the finding of 
the Munsif remains undisturbed. 

In second appeal it is contended that the 
Subordinate Judge, is in error in holding 
that for any sum misappropriated by his 
father the defendant is not liable and is 
under no pious obligation to pay up. It is 
contended that at least a preliminary decree 
should have been passed for the taking of 
accounts. Further, it is said that if Kesho 
being a sub-agent under his father com¬ 
mitted any misappropriation, the legal posi¬ 
tion would be this that he himself would be 
answerable to his father, the agent of the 
estate, and his father would be liable to the 
estate, in respect of any moneys unaccounted 
for by the sub-agent. Therefore any moneys 
misappropriated by Kesho are a debt from 
the father to the estate, and as such, on the 
father s death are recoverable from his son. 
In reply it is contended that the remedies 
of a principal against the heirs of his agent 
are not identical with his remedies against 


the agent, and for this reliance is placed on 
the decision in 5 P L T 355, 1 where it was 
held that the representatives of a deceased 
agent are not liable to render an account in 
the sense in which the agent, had he lived, 
might have been called upon to do so. The 
liability to render accounts is a personal 
one attaching to the agent and cannot be 
enforced against his heirs. But if the prin¬ 
cipal can prove that he has suffered loss 
owing to breach of duty of the agent, his 
heirs are liable to the extent of the assets 
of the deceased agent in their hands. The 
burden of proof however in such a case 
rests on the plaintiffs. It is clear that the 
plaintiff can only succeed in enforcing liabi¬ 
lity against the defendant in respect of his 
father’s failure to account to the extent that 
the plaintiff can prove that through this 
failure loss has been caused to the plaintiff’s 
estate. 

It is next contended for the respondent 
that before the Court will call on the defen¬ 
dant to account in a case in which the books 
of account have been made over by the 
agent, the plaintiff has to show a prima 
facie case of the existence of some out¬ 
standing dues from the defendant to himself. 
For this reliance is placed on 52 Cal 766. a 
Here, following previous decisions it has 
been pointed out that the mere fact that 
books of account have been submitted is not 
by itself sufficient to absolve an agent from 
liability to explain the accounts if called on. 
But it is said the plaintiffs are not entitled 
to a preliminary decree merely because the 
defendant has not explained the papers. It 
is said that on the finding that all the 
papers have been submitted, it was for the 
plaintiff next to call upon the defendant to 
explain the accounts; then, on refusal to do 
so, an account might have been ordered by 
the Court. But where all the papers have 
been submitted, it was held that it was the 
plaintiff’s duty to produce the accounts in 
Court with a statement of the matters ob¬ 
jected to and of what balance the plaintiffs 
claim to be in their favour. This decision 
was followed in this Court in AIK 1938 
Pat 392 3 which again was a case where the 
principal being in possession of all the ac¬ 
count books sued the agent for accounts. It 
was held th at before a preliminary decree 

1. Rameshwar Singh v. Narendra Nath Das. 
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could be passed, it was for the plaintiff to 
disclose such particulars as would establish 
a prima facie liability of the agent. In the 
present case as in the one last mentioned, 
practically no particulars are given either 
in the plaint or in evidence from which an 
idea can be formed as to the nature and 
extent of the liability sought to be imposed 
on the defendant. The inquiry proposed, 
that is to say the taking of accounts by a 
Commissioner, would appear to be some¬ 
thing in the nature of a fishing inquiry. 
Following these two decisions, I am of 
opinion that the Subordinate Judge was 
right in refusing to give the plaintiff a 
preliminary decree. The result will be that 
the appeal is dismissed with costs. 

Chatterji J. —I agree. 

G.N./r.K. Appeal dismissed . 
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Agarwala J. 

Hari Sao — Appellant. 

v. 

Gulab Chand and another — 

Respondents. 

Appeal No. 775 of 1938, Decided on 
29bh August 1939, from appellate decree of 
Additional Sub-Judge, Patna, D/- 9th July 
1938. 

Partnership Act (1932), Ss. 4 and 6—Agree¬ 
ment between parties providing that one ap¬ 
pointed other for dealing in certain business 
and had right to dismiss him — Profits or losses 
to be shared — Relationship between parties is 
not that of partners. 

Partners do not appoint or dismiss each other 
and hence the provision in an agreement between 
two parties to the effect that one appointed the 
other for dealing in certain business and had right 
to dismiss him for mismanagement is a clear indi¬ 
cation that the relationship between the parties is 
not that of partners even though there is a provi¬ 
sion in the agreement that the parties are to 
share the profits or losses in equal shares. 

[P 116 C 1] 

C. P. Sinha — for Appellant . 

T. N. Sahay — for 'Respondents . 

Judgment. — This is an appeal by the 
plaintiff from a decision of the Additional 
Subordinate Judge of Patna confirming a 
decision of the Munsif. The appeal arises 
out of a suit for rendition of accounts on 
the basis of an agreement between the 
plaintiff and the defendant, dated 28th 
August 1933. The defendant is the agent 
of the National Petrolium Oil Company of 
Bombay for the sale of their products with¬ 
in a certain area in this province. The 
agreement between the plaintiff and the 
defendant related to the sale of the Petro¬ 


lium Company's products in the area 
covered by the agency of the defendant. 
The Courts below have dismissed the suit 
holding that the agreement between the 
plaintiff and defendant constituted a part¬ 
nership and that a suit for accounts by one 
partner against another is not maintainable 
unless the plaintiff seeks to dissolve the 
partnership. The agreement is in these 
terms : 

Babu Gulabchand and Babu Sitabchand, sons 
of Babu Amir Chand, deceased, by caste Agarwala, 
by occupation zamindars, money-lenders and 
traders, residents of town Arrah, mahalla Maha- 
jan Toli No. 1, thana and P. O. Arrah, District 
Shahabad, hereinafter called the first party, enter 
into an agreement (as follows) : On this the 28th 
day of August 1933, the first party has taken 
agency of oil from the National Petrolium Com¬ 
pany of Bombay for an area from Patna City to 
Dinapore, and has appointed Hari Sahu Ram 

Das Ram, sons of.by occupation traders, 

residents of Bakerganj, Bankipur, Patna, herein¬ 
after called the second party, for dealing in oil. 
The terms settled between the two parties are 
detailed below : 

Memorandum of agreement between the first 
party and the second party : 

1. The first party appointed the second party to 
deal in oil of National Petrolium Company of 
Bombay, for the area from Patna City to Dinapore. 

2. The second party agreed to invest alone as 
much money as will be required in that oil busi¬ 
ness, and to keep always sufficient goods in stock. 

3. All consignments of oil, etc., will be ’through 
the Bank and Railway Company. (The second 
party) will take delivery of the goods on payment 
of money, stock them in their godown and sell 
them. 

4. The second party also agreed to sell goods on 
credit, to wholesale dealers and shop keepers, at 
their own risk. This first party has nothing to do 
with it. 

5. All (profits caused) by the sale of oil, or the 
commission and expenses received from the com¬ 
pany will be shared half and half by both the 
parties; and all the losses suffered on any account 
whatsoever will be similarly borne by both the co¬ 
sharers according to their shares. 

6. The rent of the godown, and proper expenses 
incurred in maintaining a gumashta and a peon 
for making collections, will be deducted from the 
profit, and the balance will be distributed between 
the two parties. 

7. The first party will not supply goods to any 
other shop-keepers except the second party. 

8. The second party shall have to send a return 
of daily sale and stock balance to Arrah by post 
every day. 

9. If the first party discovers any mismanage¬ 
ment of the business on the part of the second 
party, the first party will have the power in that 
case to remove the second party from that business. 

10. If the second party have to enter into any 
transaction or to do anything new, or to make 
any consultation as regards that business, they 
will have to come to Arrah and settle the same 
with the first party. 

Section 4, Partnership Act of 1932, des¬ 
cribes a “partnership” as the relation be- 
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tween partners who have agreed to share 
the profits of a business carried on by all 
or any of them acting for all. S. 6 of the 
Act contains rules for determining the exis¬ 
tence of a partnership and directs that in 
determining whether persons are partners 
or not regard is to be had to the real rela¬ 
tion between them as shown by all the 
relevant facts taken together. It cannot be 
denied that in the agreement with which 
I am concerned there are terms which are 
consistent with the existence of a partner¬ 
ship, for example, the provisions of para. 5 
for the sharing of profits and some of the 
losses in equal shares and the provisions of 
para. 6 by which the defendant agreed that 
the costs incurred by the plaintiff in main¬ 
taining a staff should be taken into con¬ 
sideration in determining the profits or 
losses incurred in the business. But the 
Explanations to S. 6 of the Act indicate 
clearly that these considerations are not 
conclusive in determining whether parties 
are paitners or not. It will be noticed that 
the agreement recites that the defendant 
“appointed” the plaintiff for dealing in oil 
and para. 9 confers upon the defendant the 
power to “dismiss” the plaintiff for mis¬ 
management of the business. Partners do 
not appoint or dismiss each other and the 
use of these two expressions in the agree¬ 
ment is, in my opinion, a clear indication 
that the relationship between the parties 
was not that of partners. The provisions of 
para. 7 also indicate that the relationship 
between the parties was not that of part¬ 
ners. By that paragraph the defendant 
undertakes not to supply goods to any 
shop-keeper other than the plaintiff. For 
these reasons I have no doubt that the rela¬ 
tionship between the parties is not that of 
partners and that the decision of the Courts 
jbelow is wrong. I would therefore set aside 
those decisions and remit the case to the 
Court of first instance to be tried in accord¬ 
ance with law. The plaintiff is entitled to 
his costs throughout. 

D.s./r.k. Case remitted. 
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Harries C. J. and Mohamad Noor J. 

Prahlad Das — Appellant. 

v. 

Dasarathi Satpathi and others — 

Respondents. 

Second Appeal No. 36 of 1938, Decided 
on 17th August 1939, from appellate order 
of Dist. Judge, Cuttack, D/- 31st December 
1935. 


Hindu Law—Debts — Decree passed against 
father alone in suit to which sons also were 
parties — Decree cannot be executed against 
sons—No question of pious obligation. 

Where the creditor impleads the sons of a Hindu 
debtor as parties to the suit along with their 
father, the sons being parties to the suits the father 
cannot be said to have represented them in the 
suit. If in such a suit, rightly or wrongly, the Court 
refuses to pass a decree against the sons and passes 
a decree against the father only, the decree cannot 
be said to have been obtained against the father 
both in his individual capacity and also as repre¬ 
senting the sons, and such a decree against the 
father not being a decree against the sons cannot 
be executed against them, not because they were 
not under a pious obligation to pay the debt of 
their father, which is neither illegal nor immoral, 
but because the procedure of enforcing their liabi¬ 
lity having been adopted the Court refused to 
enforce it : AIR 1935 Pat 275 ; A I R 1929 All 
726 and AIR 1938 P C 7, Rel. on; Appeal from 
Original Order No. 253 of 1936 (Patna) held no 
longer good law. [P 118 C 1 ; P 119 C 1] 

H. Mahapatra — for Appellant. 

G. Dhal — for Respondents. 

Mohamad Noor J. — The facts of the 
case out of which this second miscellaneous 
appeal has arisen are these. The appellant 
brought a suit to enforce a simple mortgage 
executed in his favour by defendants 1 to 
3 of the suit impleading their respective 
sons as defendants 4 to 6. The suit was 
decreed and the mortgaged properties were 
sold in execution of the decree. The sale 
proceeds were insufficient to satisfy the 
decree, and the appellant applied for a de¬ 
cree under O. 34, R. 6, Civil P. C. In this 
application he specifically asked for a decree 
against defendants 1 to 3 only, and not 
against their sons, defendants 4 to 6. A 
money decree was passed against defen¬ 
dants 1 to 3 and in execution of it the 
appellant brought to sale the shares of 
these defendants in the joint family pro¬ 
perty. The decree however still remained 
unsatisfied and he wanted to sell the shares 
of the sons (defendants 4 to 6) also in the 
joint family property. The executing Court 
refused to do so and the order has been 
upheld in appeal by the learned District 
Judge. The decree-holder has preferred this 
second miscellaneous appeal. 

In my opinion the orders of the Courts 
below are correct, though they have not 
given their reasons in detail. Mr. H. Maha¬ 
patra, who appears on behalf of the appel¬ 
lant, has very strenuously contended that 
the decree is executable against the shares 
of defendants 4 to 6 in the joint family 
property. His whole argument is based 
upon the pious obligation of a son to pay 
out of the joint family property his father’s 
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debts not tainted with illegality or im¬ 
morality. Nobody disputes this liability, 
but the question with which we are con¬ 
cerned is not the liability of defendants 4 
to 6 but whether it can be enforced against 
them under the decree as it stands. Because 
a son is liable to pay his father’s debts it 
does not follow that his share in the pro¬ 
perty can be taken away without there 
being a decree in which either he is a judg¬ 
ment-debtor or can be deemed to be a 
judgment-debtor. Whether a decree against 
a father can be executed against his sons is 
not a question of the Hindu law, but of the 
Civil Procedure Code. Ordinarily, a decree 
is enforceable only against the judgment- 
debtor named therein and on his death 
against his legal representatives to the ex¬ 
tent the law makes them liable. But in 
cases governed by the Hindu law if it is 
against a karta of a family and was obtained 
in a suit in which he was sued as such it 
is binding upon the junior members of the 
family also as they were represented in the 
suit by the karta. So, if a father is sued for 
his personal debt, not tainted with im¬ 
morality or illegality, he represents in the 
suit his sons who are joint with him and a 
decree thus obtained against him must be 
taken to be a decree against his sons also. ’ 
In a case where a creditor of a Hindu 
debtor wants to enforce the pious obliga¬ 
tion of his sons to pay his debts, the debt 
not being illegal or immoral, if he so likes 
he can implead the sons also in his suit. If 
he obtains a decree against them as well, 
no question can arise. The decree being 
against the sons in terms can be executed 
against their share of the joint family pro¬ 
perty. As the sons are parties to the suit 
the father cannot be said to have repre¬ 
sented them in the suit. But if in such a 
suit the Court rightly or wrongly refuses 
to pass a decree against the sons and passes 
a decree against the father only, the decree 
cannot be said to have been obtained 
against the father both in his individual 
capacity and also as representing the sons 
and such a decree against the father not 
being a decree against the sons cannot be 
executed against them, not because they 
were not under a pious obligation to pay 
the debt of their father which, as I have 
assumed, was neither illegal nor immoral, 
but because the procedure of enforcing their 
liability having been adopted the Court 
refused to enforce it. The Court may be 
wrong but the decree is there. The creditor 
may however sue the father only and a 


decree obtained in such a suit if the debt 
was not illegal or immoral is effective 
against the sons also as they, though not 
parties by name, were represented by their 
father and must be deemed to have been 
parties to the suit. If, however, the debt was 
for immoral or illegal purposes the father 
cannot represent the sons and the decree 
obtained in such a suit is not against the 
sons and the question of the nature of the 
debt can be gone into in the execution 
proceedings. 

In 16 P L T 393 1 I had to deal with the 
question as to the circumstances under 
which a decree obtained against a father 
can be executed against his sons to enforce 
their pious obligation of paying his debts. 

I then, following a decision of Nimatullah J. 
in 51 All 932, 2 was of the view that in order 
to enforce the pious obligation of a son to 
pay his father’s debt there must be a decree 
against him obtained in a suit in which 
either he was a party or can be deemed to 
have been a party through his father. My 
brother Agarwala J. was of the same view. 
Nimatullah J. had held that a decree 
obtained against the father when he was 
joint with his sons was binding on the sons 
as they would be deemed to have been 
represented by the father in the suit, whe¬ 
ther the sons were represented by the father 
or not depended upon the subject-matter of 
the suit and if it was a debt which not being 
tainted with immorality was binding on the 
sons the sons must be deemed to have been 
parties to the suit through the father. In the 
Patna case 1 the point was how far a decree ob¬ 
tained against a father after the disruption of 
the family was binding upon the sons and the 
majority of the Special Bench of the Court 
held that such a decree could not be exe¬ 
cuted against the sons. The ratio decidendi 
of the decision was that in such a case there 
was no decree against the son as the father 
having separated could no longer represent 
him. 

The simple question therefore before us 
is whether the decree which in its terms is 
against the fathers can be deemed to be one 
against their respective sons also. I have 
said before that when the sons themselves 
are parties to a suit the question of their 
fathers’ representing them cannot possibly 
arise. The position therefore is that if the 
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debt was not tainted with illegality or 
immorality, the appellant was entitled to 
obtain a simple money decree against 
defendants 1 to 3 and also against their 
respective sons, defendants 4 to 6, but he 
deliberately did not proceed against the sons 
though they were parties to the suit and 
wanted a decree against the fathers only. 
Such a decree passed in a suit in which the 
sons themselves were parties cannot be said 
to be a decree against the fathers and also 
against the sons represented by the fathers. 
Mr. Mahapatra, who appears on behalf of 
the appellant, produced before us a copy of 
a decision of this Court by Courtney-Ter- 
rell C. J. and Chaterji J. in (Appeal from 
Original Order No. 253 of 1936 3 ) decided on 
20th November 1937. It was held in this 
case that though a suit brought against a 
father and his sons was dismissed against 
the latter, the decree-holder could execute 
the decree against the share of the son in 
the joint family property on the ground of 
his being under a pious obligation to pay 
his father’s debt not tainted with immora¬ 
lity. Mr. Dhal, appearing on behalf of the 
respondents has however placed before us 
a decision of their Lordships of the Judicial 
Committee in A I E 1938 P C 7 4 in which 

exactly an opposite view was taken. In that 
case for the mortgage executed by the father 
a suit was instituted against his sons and 
grandsons. The grandsons were dismissed 
from the suit. Thereafter the decree was 
sought to be executed against the shares of 
the grandsons in the family property. Their 
Lordships held that the suit having been 
dismissed against the grandsons, the decree 
could not be executed against their shares 
in the family property. The remedy of the 
decree-holder was to appeal from the dis¬ 
missal of the suit against the grandsons. In 
the face of the decision of the Privy Council 
on this point we are bound to hold that the 
decision of this Court relied on by Mr. 
Mahapatra cannot now be held to be good 
law. In my opinion, the decree as it stands, 
is not executable against defendants 4 to 6 

and I would therefore dismiss this appeal 
with costs. 

Harries C. J _I agree. 


g.n./r.k. 


Appeal dismissed . 
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Dhavle and Manohar Lall J. 

A. James — Defendant — Appellant. 

v. 

Ch. Achaibar Singh and others , Defen¬ 
dants and others , Plaintiffs — 

Respondents. 

Appeal No. 40 of 1937, Decided on 8th 
September 1939, from original decree of 
Addl. Sub-Judge, Gaya, D/- 22nd December 

1936. 

(a) Transfer of Property Act (1882), S. 82— 
Suit for contribution by holder of moiety of 
mortgaged property against vendee from holder 
of other moiety —Fact that plaintiff is stranger 
to contract between vendor and vendee is 
immaterial. 

In a suit by a holder of moiety of mortgaged 
property for contribution against the vendee from 
the holder of other moiety, the fact that the plain¬ 
tiff is stranger to the contract of sale between the 
vendor and vendee inter se is immaterial : 14 I G 
179 and AIR 1930 P C 183 , Rel. on. [P 120 C 2; 

P 121 Cl] 

(b) Contribution—Suit for— Necessary party 
not before Court—Effect. 

In a suit for contribution the respective liabi¬ 
lities of the parties should be ascertained and 
determined once for all and nothing should be left 
undetermined which may lead to further litigation 
for the ascertainment of such liability between two 
or more of the parties to the suit. Hence, a suit 
for contribution fails in limine if a necessary 
party is not before the Court and in his absence 
the liabilities of the parties cannot be satisfactorily 
ascertained. [P 121 C 1, 2] 

Sir Manmatha Nath Mukherji and K. N. 
Varma — for Appellant. 

Dr. D. N. Mitter, Sarjoo Prasad, Dhyan 
Chandra, A. N. Lall and Lai Narayan 
Sinha — for Respondents. 

DhaYle J. —This is an appeal by defen¬ 
dant 13 in a suit for recovery of Rs. 5879-5-0 
which the plaintiffs said they had to deposit 
under pressure of execution proceedings and 
which they claimed ought to have been 
paid by defendants 1 to 12 and 13. In May 
1922, one Janki Lai mortgaged his entire 
jagirdari right in Mauza Lenjhua and his 
interest in six other villages to Ramkrit 
Narain. In May 1924 he entered into an 
agreement with the representatives of de¬ 
fendants 1 to 12 to sell Lenjhua to them, 
leaving it to them to pay off the mortgage 
of 1922. The case of the plaintiffs was that 
defendants 1 to 12 took the plaintiffs in as 
co-partners for a moiety in the proposed 
sale and gave them an express assurance 
and undertaking that defendants 1 to 12 
would play their part properly in obtaining 
the discharge of the mortgage and would 
see that the plaintiffs did not have to pay 
more than a moiety of the mortgage debt. 
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On 12th September 1924 Janki executed 
two kabalas for eight annas each of Mauza 
Lenjhua, one in favour of the plaintiffs and 
the other in favour of defendants 1 to 12. 
Out of the consideration money Rupees 
12,083-15-0 was left with each set of ven¬ 
dees to pay in discharge of the mortgage of 
Ramkrit Narain, Janki representing that 
these two sums of Rs. 12,083-15-0 each 
represented all that was due upon the mort¬ 
gage, the rest having already been paid off 
by him. When the plaintiffs attempted to 
pay the mortgagee it was discovered that 
the mortgagee claimed Rs. 1200 more than 
had been admitted by Janki Lai to his ven¬ 
dees to be due to the mortgagee. In March 
1929 defendants 1 to 12 transferred their 
moiety of Mauza Lenjhua to defendant 13 
for Rs. 22,000 which was to be paid by 
defendant 13 to the mortgagee as the pro¬ 
portionate share of the outstanding mortgage 
debt. Shortly after this the mortgagee sued 
to enforce his mortgage, and in March 1930 
he obtained a decree for Rs. 54,631-12-6 
inclusive of costs. 

A question had been raised during the 
trial of the mortgage suit regarding the 
order in which the mortgaged properties 
were to be brought to sale and the Court 
had decided that unless the decretal amount 
was paid within five months of the date 
of the preliminary decree, the two sets 
of vendees of Janki Lai were to be at 
liberty within one month after the expiry 
of the said period of five months to deposit 
in Court to the credit of the mortgagee 
Rs. 12,083-15-0 besides interest at 12 per 
cent, with quarterly rests from 12th Sep¬ 
tember 1924, to the date of deposit. The 
Court directed that if such deposits were 
made, the mortgaged properties were to be 
sold in the same order as that given in the 
mortgage bond—I may observe in passing 
that in this document Mauza Lenjhua 
figures as item 6. The Court further directed 
that if such deposits were not made by the 
two sets of vendees or by any set out of 
them, then the whole Mauza of Lenjhua or 
the moiety of the defaulting set of vendees 
as the case may be should be sold first and 
the remaining mortgaged properties or a 
sufficient part thereof be sold in the same 
order as given in the mortgage bond. Acting 
in accordance with this part of the mort¬ 
gage decree, the plaintiffs deposited Rupees 
24,476-12-6 on the due date, bub defen¬ 
dant 13 did nothing of the kind. The result 
was that the defendants' moiety of Mauza 
Lenjhua was brought to sale first and sold 


for Rs. 11,100. The other six mauzas covered 
by the mortgage were then put up to sale 
and fetched Rs. 18,671. 

I have already said that Mauza Lenjhua 
was No. 6 in the list of properties, but the 
plaintiffs had obtained from the High Court 
an order staying the sale of their moiety in 
the mauza, with the result that Mauza 
Bahera, which appeared later in the mort¬ 
gage bond, was sold before the plaintiffs' 
moiety. The plaintiffs' deposit and the 
execution sales thus brought in a little over 
Rs. 54,000, and the amount for which exe¬ 
cution was being levied was Rs. 5879-5-0 
in excess of the amount already realized. 
When the executing Court wanted to proceed 
against the plaintiffs’ moiety in order to 
realize this balance, they averted the sale by 
paying the amount. They then brought the 
present suit and the foundation of the suit 
appears from such paras, as Nos. 5, 6, 7 and 
18 of the plaint to have been that the plain¬ 
tiffs took their moiety on the clear guarantee- 
given by defendants 1 to 12 that they would 
not have to run any risk or losses with res¬ 
pect to their purchase and on the express- 
assurance and undertaking given by them 
that they would pay their quota of the mort¬ 
gage debt, etc. (to quote from para. 18 of 
the plaint). Defendants 1 to 12 denied giving 
any such undertaking, and the issue framed 
on the point ran : “was there any assurance 
given by defendants 1 to 3 as pleaded in 
para. 7 of the plaint?” The learned Subordi¬ 
nate Judge answered this issue against the 
plaintiffs, and it has not been contended 
before us on behalf of the plaintiff-respon¬ 
dents that the finding is open to any excep¬ 
tion. Janki was not impleaded in the suit 
and, though the defendants contended that 
the suit was bad for his non-joinder, the 
learned Subordinate Judge held that Janki 
was not a necessary party to this suit, as it 
appeared that in the execution proceedings 
he had paid more than he was liable to pay 
and therefore the ultimate liability was upon 
defendant 13. The suit was accordingly 
decreed against defendant 13. 

Sir Maumatha Nath Mukherji who ap¬ 
pears for this defendant 13, the appellant, 
contended that the sale deed taken by this 
defendant from defendants 1 to 12 did not 
make him liable at all in the circumstances 
and certainly not liable to the plaintiffs as 
they were strangers to the contract. But 
the suit is in essence a contribution suit, 
and the consideration that the plaintiffs 
were no parties to the contract between 
defendants 1 to 12 and defendant 13 is by 
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no means conclusive of the matter, for in 
the case in 14 I C 179, 1 which was noticed 
by their Lordships of the Judicial Com¬ 
mittee in 52 All 35B 2 there was a contract 
to which the defendants were no parties and 
yet it could be said that there had passed 
to them the benefit of the contract with the 
plaintiffs, the prior purchasers of a part of 
the mortgaged properties, who had under¬ 
taken to apply the consideration money 
towards the payment of the mortgage. 

The real difficulties of the case, however, 
came to light when Dr. Mitter began reply¬ 
ing for the plaintiffs-respondents and ap¬ 
pealed to the doctrine of contribution as 
bottomed and fixed on the general principles 
of justice, and not as springing from con¬ 
tract, though contract may qualify it: (1787) 
W & T Leading Cases in Eq II (9th Edn.) 
488. 3 Now this doctrine of contribution was 
developed in the Courts of equity because 
these Courts could much more effectually 
than the common law Courts adjust losses 
so that they fell in due proportion upon all 
the persons liable. It thus became a fixed 
principle that in a suit for contribution the 
respective liabilities of the parties should 
be ascertained and determined once for all 
and nothing should be left undetermined 
which may lead to further litigation for the 
ascertainment of such liability between two 
or more of the parties to the suit. In the 
present case, however, Janki Lai has not 
been impleaded by the plaintiff-respondents, 
and the defect is not merely formal. In the 
first place, it appears that by the terms of 
the sale deed which the plaintiffs took from 
Janki Lai, they had something in the nature 
of an indemnity from Janki Lai in respect 
of any sums that they may have to pay to 
the mortgagee in excess of the amount of 
Rs. 12,083-15-0 with interest which they 
had agreed to pay. Secondly, the amount 
decreed in the mortgage suit includes 
s. 2592-12-0 as costs awarded to the 
mortgagee but obviously not apportioned 
among the various sets of defendants in that 
suit and in particular Janki, our plaintiff, 
our defendants 1 to 12 and also our defen¬ 
dant Id. The total decretal amount, more¬ 
over, was Rs. 54,631-2-6, while the amount 
n fin!?, execution has been levied is 
———*7-1.6, apdJ,he difference between 

lm S n v * Muhammad Hamid, 

9ALJ 499=14 I C 179. 

2. Ganeshi Lai v.Charan Singh, (1930)17 AIR PC 

q I?®? -124 *° 911=52 All 358=57 IA 189(PC). 

3. Dering v. Earl of Winchelsea, (1787) W & T 
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these two amounts has also yet to be appor¬ 
tioned. It is obvious that in both these 
items the plaintiffs must bear a share, but 
what that share may be it is impossible to 
determine in the absence of Janki. If, as 
the lower Court has said, Janki has paid 
more than he was liable to pay, a suit for 
contribution not based on any contract 
between the plaintiffs and defendants 1 to 
12 and 13, ought to settle once for all what 
Janki is entitled to. It will be wrong to 
leave defendant 13 exposed to another suit 
by Janki Lai. Nor does it appear that tho 
suit as framed raised the question of the 
liability of defendant 13 to defendants 1 to 
12 in the form in which it ought to have 
been raised and decided. The suit was there¬ 
fore not properly constituted, and the lower 
Court was plainly in error in holding defen¬ 
dant 13 liable for the entire amount claimed 
while his exact liability cannot be deter¬ 
mined in the absence of Janki Lai. This 
was so plain that Dr. Mitter at once asked 
for leave to implead Janki Lai at this 
stage and for a remand. In my opinion this 
prayer ought not to be allowed for the 
double reason that the plaintiff deliberately 
left out Janki Lai in spite of the direct 
indemnity they had from him and that they 
founded the suit upon an alleged assurance 
from defendants 1 to 12 which they failed 
to prove and which appears to be a figment 
of their imagination. I would therefore 
allow this appeal, set aside the decree of 
the lower Court and dismiss the suit. In 
the circumstances, I would make no order 
about costs. 

Manohar Lall J. — I agree. In my 
opinion the suit being a suit for contribu¬ 
tion fails in limine on the simple 'ground 
that Janki Lai, the vendor of the plaintiffs, 
who is necessary party, is not before the 
Court and in his absence the liabilities of. 
the parties cannot bo satisfactorily ascer¬ 
tained. I do not think this Court would be 
exercising a wise discretion in allowing the 
plaintiffs to add Janki Lai as a defendant 
at this late stage. 

D.S./r.k. Appeal allowed . 
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- Contract Act (1872), Ss. 62 and 39—Novation 
—Parties agreeing to substitute old contract by 
new one by payment of certain sum and mort¬ 
gage bond for balance—Party concerned neither 
paying amount nor delivering mortgage bond 
—There is no novation and S. 39 applies. 

Section 62 does not deal with a case of part 
performance. It deals with a case of novation, that 
is, where the parties to a contract agree to substi¬ 
tute a new contract for it, or to rescind or alter it 
itnd enacts that the original contract need not be 
performed. But where the parties agree that the 
old contract should be substituted by a new con¬ 
tract namely by payment cash down of Rs. 500 
and by execution and registration of a mortgage 
bond for the balance and the amount is not paid 
and the other party does not accept by words or 
conduct the position as a mortgagee, there is no 
novation in the eye of the law. The provisions of 
S. 39 would apply to such a case and the party can 
fallback on the original contract: 15 Cal 319, Foil,; 
AIR 1938 Pat 505 , AIR 1916 P C 68, 41 I A 
142 (PC), AIR 1938 PC 198 Expl. and Dist. 

[P 124 C 1, 2; P 125 C 1] 

Sivnarayan Bose, S. M. Mullick, N. G. 
Mukherjee and S. K. Sarkar — 

for Appellants . 
B. C. Be, K. N. Moitra, K. N. Yarma 
and K. P. Sukul — for Respondents. 


Manohar Lall J. —This is an appeal by 
the plaintiffs against the decision of the 
learned Subordinate Judge of Bhagalpur by 
which he dismissed the suit of the plaintiffs 
which was instituted to recover a sum of 


Bs. 12,646 due on a rokka on the ground 
that there has been a novation of the con¬ 


tract sued upon and that the suit was, 
therefore, not maintainable. The facts may 
be briefly stated. On 30th April 1929 the 
defendants executed a registered handnote 
in favour of the plaintiffs for a sum of 
Bs. 9000 promising to pay interest at 
12 annas per cent, per mensem. Two pay¬ 
ments were made by the defendants, one 
Bs. 600 on 16th June 1931 and the other 


Bs. 368 on 9th June 1932. In or about 


•April 1935 the plaintiffs were ready to 
institute a suit to recover their dues on the 


rokka when, the case of the defendants, is 
they implored and entreated the plaintiffs 
and made them agree to an adjustment of 
account by arriving at a figure of Bs. 13,300 
in full discharge of the remaining liability 
under the rokka of April 1929. The agree¬ 
ment was that Bs. 500 should be paid in 
cash on 27th April 1935 by tendering it on 
that very date and that a mortgage instal¬ 
ment bond for Bs. 12,800 should be execu¬ 
ted and registered on that very day, the 
interest to run at 11 annas per mensem. 
The bond also provided for default clauses 
in case the instalments fixed thereby were 
not paid within time. Certain property was 


given in security for the payment of the 
debt as stated in para. 8 of the mortgage 
bond. There was a covenant of title with 
these terms added: 

Having given assurances on these points the 
said creditor consented to have this bond executed 
by us. If anything to the contrary comes to light, 
we the executants Nos. 1 and 2 shall be severally 
and jointly liable to criminal prosecution for cheat¬ 
ing and fraud and in that case the said creditor 
shall be competent to cancel the instalments and 
institute a suit for this entire amount without 
paying any regard to the instalments. 

- The plaintiff gives details in the plaint 
that defendant 1 acted fraudulently and 
made a number of misrepresentations with 
a view to induce the plaintiffs to enter into 
the agreement and take the mortgage bond 
from which quotations have been given 
above. In particular they asserted that the 
mortgagors had no title to give the property 
in security and that the defendants did not 
pay Bs. 500 in cash to the plaintiff which 
was a condition precedent for entering into 
the new agreement. In other words they 
repudiated that there was a novation of the 
original contract of rokka by the execution 
of the mortgage bond in question and insti¬ 
tuted the present suit within two months 
of the date of the execution of the mortgage 
bond. The defendants admitted the passing 
of consideration of the rokka and that the 
loan was for legal necessity. The amount 
claimed in the suit was also admitted to be 
due, if the suit could be maintainable upon 
the rokka; but the chief contention put 
forward by the defendants was that the 
suit was not maintainable inasmuch as the 
plaintiffs agreed to give up their rights 
under the rokka in substitution for the 
rights which accrued to them as mortgagees 
under the bond already referred to. They 
pleaded that the amount of Bs. 500 was 
paid in part in cash and the balance offered 
to be paid in kind as agreed to by the 
plaintiffs; but owing to the latter’s default 
in not supplying bullock carts the grains of 
the value of Bs. 400 remained undelivered. 
But they pleaded that the 

non-payment of Rs. 500 or any portion thereof 
cannot entitle the plaintiffs to ignore the mortgage 
bond and sue on the rokka. 

(See para. 19 of the written statement.) 

It was denied that there was any defect in 
title or that any misrepresentation was 
made giving right to the plaintiffs to sue 
upon the rokka. To put it in other language 
the defendants contended that the plaintiffs 
could only sue to enforce the mortgage 
bond, and as admittedly the suit was insti¬ 
tuted before the first instalment provided 
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in the bond was due, they pleaded that the 
suit was premature. In view of the defence 
taken, the plaintiffs, on 22nd June 1936, 
prayed to the Court that the plaint may be 
amended and an alternative relief may be 
granted to the plaintiffs in this form : 

If for any reason the Court holds that the plain¬ 
tiffs are not entitled to a decree on the basis of the 
rokka, dated 30th April 1929, then a money decree 
for Rs. 12,646 may be passed on the basis of the 
mortgage bond, dated 27th April 1935 treating the 
same as a simple money bond. 

The learned Subordinate Judge rejected 
the prayer of the plaintiffs by order No. 39 
because in his opinion the proposed amend¬ 
ment, if allowed, would change the scope of 
the suit altogether. The learned Subordi¬ 
nate Judge held that the defendants did not 
make any fraudulent misrepresentation in 
bringing about the execution of the mort¬ 
gage bond. He repelled the plea of the 
defendants that Rs. 500 or any part thereof 
was paid, but held that the non-payment of 
Rs. 500 was no bar to defendants succeed¬ 
ing in their contention. Lastly, he held that 

even if it is assumed that the recital in the bond 
that the properties are the exclusive properties of 
the executants is false, it would give no right to 
the plaintiffs to sue on the rokka, as the plaintiffs 
pave taken no steps up till now to cancel the mort¬ 
gage bond and so long as the bond is not declared 
to be fraudulent and inoperative by a competent 
Court, tho plaintiffs have no right to fall back on 
the rokka and bring a suit on the basis thereof. 

This reasoning of the learned Subordinate 
Judge is not understood. The plaintiffs had 
made the necessary allegations in the plaint 
that in the circumstances alleged by them 
the mortgage bond stood inoperative and 
the defendants had made counter-allega¬ 
tions to prove that the mortgage bond was 
as effective as ever. In these circumstances 
the Court was bound to adjudicate upon 
the matter in controversy and I do not see 
what the learned Subordinate Judge means 
by saying that the plaintiffs have no right 
to ask for the relief unless they brought 
another suit before another Court to declare 
he mortgage bond fraudulent and inopera- 
lve. Mr. De appearing on behalf of the 
respondents has strenuously argued that 

e plaintiffs have no right to maintain the 
suit on the basis of the rokka in the cir¬ 
cumstances in which it must be held that 
there was a novation of contract. He resisted 

le appeal of the plaintiffs wherein they 
pray that the order of the Court refusing 
amendment of the plaint should be set aside 
by relying upon the case in 45 I A 214. 1 

1 * v - Mo Hnaung, (1922) 9 

C J 8 R 32 P (P cT 10 9U = 48 1 A 214=48 


The first question which arises for consi¬ 
deration is whether in the circumstances 
there was a novation of contract. The evi¬ 
dence of the plaintiffs was clear that the 
defendants agreed to pay Rs. 500 in cash, 
and for the balance offered to execute a 
registered instalment mortgage bond. They 
are supported in this by the evidence of 
Banarsi Chaudhuri and by the recitals in 
the mortgage bond. The plaintiff at p. 15 
states : 

He also told me that I should be at liberty to 
sue on the rokka if there be any trouble regarding 
the lands and his representation be found to be 
false in any respect and if he did not pay Rs. 500 
in cash. On these conditions, I eventually agreed 
to take a mortgage bond from him. 

The plaintiff s case that he never received 
Rs. 500 in cash has been accepted by the 
learned Subordinate Judge but the plaintiff 
further stated that he never got the regis¬ 
tration receipt of the mortgage bond. The 
learned Subordinate Judge took the view 
that there is evidence in this case that the 
registration receipt was in fact offered to 
the plaintiff 1. He refers to para. 9 of the 
plaint where it is stated that the plaintiffs 
did not take registration receipt nor was 
any endorsement of satisfaction made on 
the original rokka. I do not see how the 
learned Subordinate Judge infers from this 
recital that the registration receipt was in 
fact offered to the first plaintiff. Ho nowhere 
discusses the evidence of the plaintiff where 
he says at p. 15, line 30, that the defendant 
did not give him the registration receipt of 
the mortgage bond. 

It is significant that there was no cross- 
examination of the plaintiff on this point. 
The defendant in para. 10 of the written 
statement did not make out any case that 
the receipt was offered to the plaintiff as 
inferred by the learned Subordinate Judge. 
His case is that the registration receipt was 
made over by defendant 1 to plaintiff 1 
with an endorsement to take back the 
document from the registration office. The 
evidence on this point may now be consi¬ 
dered. Witness 1 for the defendants is a 
deed-writer who says that after the regis¬ 
tration of the bond Tulsi, namely defen¬ 
dant 1, made oyer the registration receipt to 
Babulal, who is plaintiff, P. W. 1, in the 
case. The second witness for the defendants 
is Palakdhari Singh. He also says that 
Tulsi Singh signed the registration receipt 
and made it over to Babulal at the bistara 
of Ramadhin. Tulsi Singh, himself a defen¬ 
dant, was the third witness for the defen¬ 
dants. He says at p. 24 that after registration 
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he made over the registration receipt to 
Babulal at Ramadhin’s bistara. This is all 
the evidence on this point. It seems to me 
that the learned Subordinate Judge was not 
impressed with the evidence of the defen¬ 
dants’ witnesses because he gives the find¬ 
ing, already referred to, that the registration 
receipt was in fact offered to plaintiff 1 
and not that the registration receipt was 
delivered to plaintiff 1. I myself have exa¬ 
mined the evidence of the witnesses for the 
defendants and I am unable to place any 
reliance upon their evidence, on this point. 
The deed-writer has made many discrepant 
statements in the cross-examination. He is 
also a witness to prove the payment of 
Rs. 100 to Babulal which has not been 
accepted by the learned Subordinate Judge. 
He also supports the defendant in full that 
the balance of Rs. 400 was to be paid in 
the shape of grains and that all these terms 
were settled before the bond was com¬ 
menced to be written. Palakdhari Singh 
himself deposed to the payment of Rs. 100 
in cash and to the alleged arrangement to 
deliver Rs. 400 worth of wheat. The last 
witness is Tulsi himself who says that he 
paid Rs. 100 in cash and proposed to pay 
the balance of Rs. 400 in the shape of 
wheat on his sending a cart. In all these 
matters the learned Subordinate Judge has 
disbelieved the story of the defendants. In 
my opinion therefore there is no evidence 
of reliable character to show that the regis¬ 
tration receipt of the mortgage bond was 
either delivered to or offered to the plain¬ 
tiff. The result then is that neither part of 
the new contract which was to be in sub- 
stituiton of the original liability was carried 
out by the defendants. In such circum¬ 
stances the provisions of S. 39, Contract 
Act, apply. It provides : 

When a party to a contract has refused to per¬ 
form, or disabled himself from performing his pro¬ 
mise in its entirety, the promisee may put an end 
to the contract, unless he has signified, by words 
or conduct, his acquiescence in its continuance. 

I have held that defendant 1 refused to 
perform his promise in its entirety. He 
neither paid any part of Rs. 500 nor did 
he deliver the registration receipt to the 
plaintiff. If he had offered to deliver that 
receipt or had delivered it to the plaintiff, 
the plaintiff would, in all probability, have 
refused to accept it without payment of 
Rs. 500 as was distinctly agreed upon. Let 
me assume however that the registration 
receipt was offered to the plaintiff and he 
refused to accept it. The result still is that 
the plaintiff has not signified by words or 


conduct his acquiescence in the continuance 
of the 'substituted contract. The mortgage 
bond was never taken delivery of by the 
plaintiff from the registration office. It hav¬ 
ing been found by the learned Subordinate 
Judge that Rs. 500 was not paid, it follows 
that the agreement to substitute Rs. 13,300 
in place of the old dues on the rokka has 
never been carried through by the defen¬ 
dants so far as the payment of Rs. 500 is 
concerned, nor by the plaintiff in accepting 
the mortgage bond the execution whereof 
was a unilateral act of the defendant. 

It is to be noticed that this is not a case 
where the mortgage bond was for Rupees 
13,300, the amount remaining due on the 
rokka, but a mortgage bond was to be exe¬ 
cuted for the balance of Rs. 12,800 after 
payment of Rs. 500. In other words the 
mortgage bond assumed, as -the recitals 
show, that Rs. 500 was being paid in cash 
before or with the execution and registra¬ 
tion of the bond. In face of this difficulty 
the learned advocate for the respondents 
contended that the remedy of the plaintiff 
was to sue for recovery of Rs. 500, as he 
was in law bound to accept his position as 
a mortgagee under the mortgage bond, as, 
in his submission, the registration of the 
mortgage bond transferred title to the mort¬ 
gagee. I do not agree with this contention. 
The agreement between the parties was 
not that the plaintiffs should sue for reco¬ 
very of Rs. 500 and become a mortgagee 
for the balance, but the agreement was that 
Rs. 500 would be paid in cash immediately 
as a part of the agreement of passing the 
liability for Rs. 12,800 on the mortgage 
bond. As the defendant refused to perform 
his part of the contract in its entirety, the 
plaintiff was at liberty to resile from his 
part of the contract in its entirety with the 
result that the parties were relegated to 
their own position under the rokka. 

The present case is similar to the case 
reported in 15 Cal 319 2 and I do not see 
how it can be distinguished from the facts 
of the present case as was sought to be 
done by the learned Subordinate Judge. 
S. 62, Contract Act, does not deal with a 
case of part performance as the learned 
Subordinate Judge seems to think. Sec. 62 
deals with a case of novation, that is where 
the parties to a contract agree to substitute 
a new contract for it, or to rescind or alter 
it and enacts that the original contract need 
not be performed. Here the parties had 
2. Manohar Koyal v. Thakur Dasltfaskar, (1888) 
15 Cal 319. 
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agreed that the old contract should be 
substituted by a new contract, namely by 
payment cash down of Rs. 500 and by exe¬ 
cution and registration of a mortgage bond 
for the balance. Rs. 500 never having been 
paid and the plaintiff not accepting by 
words or conduct the position as a mort¬ 
gagee, there was no novation in the e>e of 
the law. 

The learned advocate for the respondents 
argued that where a mortgage bond was 
expressly executed to secure a sum stated 
in the mortgage bond but it turned out that 
the amount actually advanced was less, 
various High Courts have held that the 
mortgage bond is valid to the extent of the 
amount advanced and he sought to apply 
the principle to the facts of the present 
case. In my opinion, this contention is falla¬ 
cious. It is obvious that in these circum¬ 
stances the mortgage bond would be valid 
for the amount actually advanced because 
the mortgagor has actually accepted a por¬ 
tion of the money which was contracted to 
be advanced. He never refused to accept 
the money offered but ho retained it and 


therefore it is not surprising that the Courts 
have held that the mortgage bond is valid to 
the extent the mortgagor has kept a portion 
of the consideration advanced to him. I put 
a question to the learned advocate in argu¬ 
ment that supposing the money actually 
advanced was nil, although it was stated in 
the mortgage bond, which had been regis¬ 
tered, that Rs. 2000 had been advanced, 
can it be seriously contended that there 
had been a transfer of property in favour 
of the mortgagee? The answer obviously 
was, no, because when the Transfer of Pro¬ 
perty Act speaks of mortgage as a transfer 
of interest in the property, it is always with 
the qualification that the right of the mort¬ 
gagee is simply to enforce the security to 
get back the advance which he has actually 
made; in other words to recoup himself for 
e advance to the extent he has carried 
out his contract, if accepted by the mort- 
gagor. I have therefore no hesitation in 
holding, m the circumstances of the present 
case, that there was no novation of contract 
wrthin the meaning of S. 62, Contract Act, 
an a the plaintiff can always sue upon 

the original rokka as he has actually done 
in this case. 

The learned advocate for the respondents 
reliedupc m the case in 17 Pa t 318 3 but 

3 . ^ d ^ am ohan Thakur v. Bepin Behari, (1938) 
20 PLTIOT* 505=178 1 0 629=17 Pat 318= 


that case was a case of a sale deed where 

the consideration was paid in part and the 

terms of the contract were clear that title 

was to pass with the registration of the 

document. He also referred to the case in 

44 I A 60, but I do not see how this case 

helps him. In that case their Lordships 
held that the 

mortgagee’s intention at the time when the two 
deeds of 1887 were executed was to accept a new 
security, extending to the whole mauza, for the 
indebtedness both of Jai Chand and Phul Singh in 
lieu of the security of 13th November 1876. But 
the original intention of the mortgagee wasentirely 
frustrated by the fact that the two deeds were held 
not to be binding on Mt. Nandan, and it does not 
appear to their Lordships to bo consistent with 
equity or good conscience that the first three defen¬ 
dants, having successfully maintained that the 
transaction embodied in the two deeds of 1887 was 
not binding on Mt. Nandan, and consequently did 
not bind them as heirs of Jai Chand, should now 
claim the benefit of the transaction as a release of 
the mortgage of 13th November 1876. 

Their Lordships held therefore in the end 
that in the circumstances “the mortgage of 
1876 was in the events which happened 
wholly unaffected by the mortgages of 
1887.” I think this case rather helps the 
appellant that in the circumstances of this 
case the mortgage bond of 27th April 1935, 
in the events which happened did not have 
the slightest effect upon the rokka of April 
1929. 41 I A 142° illustrates the case of 
accord and satisfaction by substituted 
agreement. In that case the receipt, as 
construed by their Lordships, was given by 
the appellants, and accepted by the respon¬ 
dent, and acted on by both parties and 
therefore it was held that this proved con¬ 
clusively that all the parties agreed to a 
settlement of all their existing disputes by 
the arrangement formulated in the receipt; 
and this was held to be a clear example of 
what used to be well-known in Common 
law pleadings as “accord and satisfaction 
by a substituted agreement.” Their Lord- 
ships observed : ' 


No matter what were the respective rights of the 
parties inter se they are abandoned in considera¬ 
tion of the acceptance by all of a new agreement. 
I he consequence is that when such an accord and 
satisfaction take place, the prior rights of the par¬ 
ties are extinguished. They have in fact been 
exchanged for the new rights: and the new agree- 
ment becomes a new departure, and the rights of 
an the parties are fully represented by it. 


-•• —w^i*j ^1U5U, lAiJAUJ o 
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Upon the findings which I have arrived 
at in this case I hold that there has been 
no accord and satisfaction by substituted 
agreement, the defendants did not pay 
Us. 5Q0 to the plaintiff as agreed upon; and 
the mere registration of the mortgage bond 
without the plaintiff accepting it by words 
or by conduct expressly or impliedly does 
not operate to relieve the defendants from 
meeting their obligation under the rokka. 
Lastly, the learned advocate strongly relied 
upon the case in 19 P L T 749 6 in support 
of his contention that no evidence is ad¬ 
missible to prove an agreement in defea¬ 
sance of the contract, but evidence was 
admissible only to prove an agreement 
suspending the coming into force of the 
contract within the meaning of S.92, Evi¬ 
dence Act. With respect I think there is a 
misunderstanding of the decision in the 
case. In the case before their Lordships the 
promissory note sued upon was by its ex¬ 
press terms payable on demand with the 
result that the obligation under the note 
attached immediately; an agreement was 
sought to be proved as a condition precedent 
to the execution of the promissory note that 
no liability was to attach thereto until the 
executants received certain assets to which 
the promisee agreed. Their Lordships at 
p. 755 while dealing with the arguments 
advanced pointed out the distinction which 
must always be borne in mind between a 
collateral agreement which alters the legal 
effect of the instrument and an agreement 
that; the instrument should not be an effec¬ 
tive instrument until some condition is 
fulfilled, or to put it in another form : 

It is necessary to distinguish an agreement in 
defeasance of the contract from an agreement sus¬ 
pending the coming into force of the contract 
contained in the promissory note. 

The learned advocate relies upon the 
words “in defeasance of the contract” in 
the quotation just given. The present case 
is entirely different. No agreement is being 
proved to alter the legal effect of the instru¬ 
ment which is admitted to be a mortgage 
all the time. What is contended and what 
S. 92, Evidence Act, allows, is to prove a 
condition precedent preventing the attach¬ 
ment of any obligation to the agreement 
or from accepting the rights given by the 
mortgage bond of 1935. Upon a careful 
consideration of all the arguments ad¬ 
vanced, I am of opinion that the plaintiffs' 

6. Rowland Ady v. Administrator-General of 
Burma, (1938) 25 A I R P G 198=175 I C 449 
=32 SLR 810=19 P L T 749 (P C). 
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suit ought to have been decreed for recovery 
of the amount due under the rokka sued 
upon. The plaintiffs have not charged any 
interest from the date of the suit. The 
plaiutiffs will however be entitled to interest 
at the rate of 6 per cent, from the date of 
the decree of this Court. We have been 
asked to fix instalments under the provi¬ 
sions of the Bihar Money-lenders Act. I 
think this is a fit case in which the Court 
should fix instalments. Accordingly I fix 
the instalments at Us. 5000 a year in this 
way, that the defendants should pay to the 
plaintiffs Rs. 5000 together with interest 
at the rate of 6 per cent, per annum from 
this date on or before 31st August 1940, 
thereafter another sum of Rs. 5000 together 
with interest at the same rate on or before 
31st August 1941 and the balance with 
interest will be paid on or before 31st 
August 1942. 

In the circumstances it is unnecessary to 
consider whether the plaint ought to have 
been allowed to be amended. But I am of 
opinion that upon the facts which have been 
dealt with in the judgment of my learned 
brother with which I agree it must be held 
that the plaintiffs had an immediate right 
on the date of the suit to institute a suit 
for the entire amount without paying any 
regard to the instalments. I am satisfied 
that the property which was given in mort¬ 
gage was not free from defects of title and 
that the arsurances given by defendant 1 
to the plaintiffs were all erroneous, if not 
deliberately false. In that view I would 
have allowed the amendment of the plaint. 
But as I have stated, it is unnecessary to 
consider this point at length, because in 
my view even if there are no defects of 
title in the mortgaged properties nor any 
false assurances as detailed in para. 8 of 
the mortgage bond, in the circumstances of 
this case there has been no substitution in 
fact and in law of the agreement entered 
in lieu of the rights of the plaintiffs on the 
rokka. I would therefore allow this appeal 
and grant the plaintffs a decree for the 
amount as claimed with costs of the trial 
Court and of this Court. 

Yarma J. — I have had the advantage 
of readiDg the judgment of my learned bro¬ 
ther and I agree with the conclusions 
arrived at therein. But I would like to add 
a few words, especially with regard to the 
argument of Mr. Sushil Madhab Mulliok 
that the mortgage bond was never acted 
upon and contained misrepresentations 

which made it impossible for the plaintiffs 
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to accept the mortgage. Mr. B. C. De has 
argued that once the mortgage bond had 
been executed by the defendants the only 
remedy left to the plaintiffs was to sue for 
a breach of any contract. Now let us see 
whether the allegations of the plaintiffs 
contained in the plaint that there were 
misrepresentations in the mortgage bond 
are correct. The plaintiffs complained that 
the following properties were represented 
by defendant 1 to be his self-acquired pro¬ 
perties : half of 76.33 acres, i. e., 38.165 
acres of jote lands situated in Mauza 
Bikrampur Dhanra, Tauzi No. 316 in the 
zamindari of Mr. Davis, 11.84 acres of jote 
land situated in Mauza Bikrampur Dha- 
naura, Tauzi No. 273 in the zamindari of 
Lachmi Prasad Chowdhri. 

Defendant 1 further represented to plain¬ 
tiff 1 that his surviving nephews of the 
other branches of the common ancestor 
Dina Singh had been separate from him in 
mess, estate and worship and had no inter¬ 
est in the properties proposed to be mort¬ 
gaged by him and his sons and grandsons. 
In order to understand the allegations made 
in para. 10 of the plaint, it is necessary first 
to look into the genealogy. The common 
ancestor Dina Singh had five sons Kanhaiya 
Singh, Gurdeyal Singh, Tulsi Singh, Bhagu 
Singh and Bhikari Singh; Kanhaiya Singh 
had three sons, Nathuni, Banwari and 
Baghoo; Gilrdeyal Singh died issueless; 
Tulsi Singh had three sons, Bampearay, 
Bamdhari and Sahdeo; Bampearay had 
three sons, Bamlakhan alias Lakhan, Bam- 
ratan alias Batan and Bamcharan alias 
Noonoo; Bhagu had two sons, Arjun and 
Bhim; Bhikari Singh had a son Teku Singh; 
and Teku Singh had three sons, Karu Singh, 
Misri Singh and Tadhey Singh. In para. 10 
of the plaint the plaintiffs allege the fol¬ 
lowing misrepresentations : (a) that Bam- 

dhan Singh, defendant 3, had been adopted 
y he said Bhaggu Singh and was no longer 
defendant l’s son and had no interest in the 
properties of his own branch; (b) that the 
mortgaged properties were his self-acquir¬ 
ed and exclusive properties; (c) that his 
nephews were separated members and had 

?W D fh re I fc / ln ^ he morfc g a ged properties; (d) 

to thJ ^ tS would P a y Es * 5 °0 cash 

e i_i p ln , time of the execution 

of the mortgage bond. 

° f their bitten statement, 
the defendant asserted that the statements 

6 « ub -Para. 10 of the plaint were 

Sineh statement of Eamdhari 

Singh also we find that in para. 5 he stated 
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he was living separately from his father 
and that he had been adopted by his undo 
Bbaggu Singh, and he also asserted that 
defendant 1 was not the manager or tho 
karta of the family of Bamdhari Singh. As 
against this Mr. Mullick has drawn our 
attention to the terms of the mortgage bond: 
We, the executants, are members of a joint Hindu 

family governed by the Mitakshara school of law. 
The karta of the joint family is executant No. 1 
(Tulsi Singh) and executants Nos. 2 and 3 and 
executants Nos. 4, 5 and 6 are the sons and grand¬ 
sons of executant No. 1. In this joint family the 
executants Nos. 1 and 2 are the only persons who 
are majors. Save and except us, the executants, 
there is no other male person either major or minor 
in this joint family. This bond is executed by 
executant No. 1 in his own behalf and as karta of 
the joint family of us (the other) executant. 

As regards the properties mortgaged, it 
was alleged that 

the said mortgaged properties are owned and 

possessed exclusively by executant No. 1 who has 

purchased them from his own funds under a sale 

deed dated I2th May 1916, executed by Babu 

Bansidhar Marwari, under another sale deed, dated 

7th June 1920, executed by Kurman Manjhi, 

under the third sale deed, dated 20th April 1921 ’ 

executed by Jokhri Mai. The mortgaged properties 

are not burdened with any encumbrance or rehan 

and charge and belong exclusively to executant 

No. 1 and are free from all defects of title and 
mortgage. 

Further on it is said : 

If anything to the contrary comes to light, we 
the executants Nos. 1 and 2 shall be severally and 
jointly liable to criminal prosecution for cheating 
and fraud, and in that case, the said creditor shall 
be competent to cancel the instalments and insti¬ 
tute a suit for this entire amount without pavinc 
any regard to the instalments. 

Now the properties mortgaged are stated 

in para. 12 of the bond as follows : 

rTt h °, 8 / au ^ as P° khta share being 38.16$acres out 
of the 16 annas share which is 76.33 acres of land 

purchased by (me the executant No. 1) and Kartik 
bingh in equal shares, which is in the possession 
and occupation of us, the executants and which 
lie in Mauaza Bikrampur Dhanaura, Tauzi No. 316 
Ihana No. 344, pargana thana, and sub-registry 
L-olgong, District Bhagalpur, within the zamindari 
° ^ , • C. Davis and others, paying an annual 

rental of Rs. 250-12-0 besides cess in respect of the 
eU m( e * an< ^ s ( an d then the boundaries are given ) 

. . TJ } e ^ annas interest being 7.70 acres of nakdi 
jote lands situate in Mauza Bikrampur Dhanaura 
Mahal Maksuspur Khurd, Tauzi No. 273, Thana 
No 344, Pargana, Thana and Sub-Registry Office ' 
Colgong, District Bhagalpur, paying an annual 

dlri^nf 0 ^^ 8 ' t 8 ’ 1 ^ 17 ^ ^> ith cess within the zamin- 
dan of Babu Lachhmi Prasad Chaudhry and the 

suabharnadar Rai Bahadur Sukhraj Rai. 

Mr. Mullick contends that this document 
exec uted on 27th April 1935, but on 
27th September 1934, in a partition suit in 

flow ’ Whlch was Potion suit No. 60 
ot lydJ, a compromise petition was filed 

with a prayer that a decree should be passed 

in terms of the compromise. Now Karu 
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Singh and others were the plaintiffs and 
Tulsi Singh and other were the defendants 
in that suit. The compromise begins by 
saying that : 

According to the partition the plaintiffs got the 
properties mentioned in Sch. 1 of this petition by 
consent of the parties. The remaining joint family 
properties of the parties which are specified in 
sch. 2 of this petition fell to the defendants by con¬ 
sent of the parties. 

In para. 11 it is mentioned that : 

Besides the properties which have fallen to the 
plaintiff’s share according to private partition and 
which have been specified in sch. 1, the remain¬ 
ing properties whether immovable or moveable 
have all fallen to the share of the defendants and 
remained with them. 

Now, Sch. 2 properties include item 9 : 

The 23 bighas 10 kathas 10 dhurs of nakdi jote 
lands situate in mauza Bikrampur Dhanaura, par- 
gana and thana Colgong, District Bhagalpur, 
tauzi No. 273, 

and item 12 is : 

The G8 bighas of nakdi jote land situate in 
Mauza Amanat Sarkar within mauza Bikrampur 
Dhanaura, pargana, and thana Colgong, district 
Bhagalpur, tauzi No. 316. 

In this partition suit Tulsi Singh, Pearay 
Singh and Ramdhari Singh under the 
guardianship of his father and guardian ad 
litem Tulsi Singh, Lakhan Singh, Ratan 
Singh, and Noonoo Singh were described as 
minor sons of Pearay Singh under the 
guardianship of Pearay Singh, their father 
and guardian ad litem, Arjun Singh and 
Bhim Singh were described as minor sons 
of Bhagu Singh under the guardianship of 
Tulsi Singh, their uncle and guardian ad 
litem, by caste Rajputs, by occupation 
zamindars, residents of Mauza Sobhnath- 
pur, pargana and thana Colgong, District 
Bhagalpur. Mr. Mullick argdes that by this 
decree all the defendants including Ram¬ 
dhari became entitled to the properties 
mentioned in Sch. 2 of the compromise 
petition, and the two properties (items 9 
and 12) are the same that have been mort¬ 
gaged. He urges, therefore, that it is clear 
from this that Ramdhari, though repre¬ 
sented to have been adopted by Bhagu 
Singh, got an interest in the properties 
which had been partitioned and in which 
all the defendants in that suit acquired 
an interest including Ramdhari. Therefore 
when the mortgage bond represented that 
Ramdhari had no interest in the property, 
it was a case of misrepresentation. There¬ 
fore the present plaintiffs were not bound 
by the terms of the mortgage bond because 
it contained this important misrepresen¬ 
tation. 

There is one other point that has struck 
me with regard to the terms of the mort¬ 


gage bond which entitles the plaintiffs to 
urge that the terms of the mortgage bond 
were not acted upon. From the terms of 
the mortgage bond it appears that after 
accounting Rs. 13,300 was found due from 
the defendants to the plaintiffs and that 
the mortgage bond itself is for a sum of 
Rs. 12,800 payable in instalments of Rupees 
800 each year from Jeth 1343 to Jeth 1358. 
The mortgage bond itself is not for the 
sum of Rs. 500, which is the difference be¬ 
tween Rs. 13,300 and Rs. 12,800. Evi¬ 
dently therefore the sum of Rs. 500 was to 
be paid at the time of the execution of the 
bond. This is apparent from the recital 
contained in para. 3 of the bond: 

Hence we, the executants Nos. 1 and 2, implor¬ 
ed and entreated Babu Babulal Marwari, the eldest 
son of Babu Mukti Ram Marwari (who is dead 
now) and made him agree to accept Rs. 500 in 
cash which we tender to day out of Rs. 13,300 
which has justly become payable now after adjust¬ 
ment of accounts and setting off the payments 
(already) made under the aforesaid handnote and 
to get a registered mortgage instalment bond exe¬ 
cuted by us for the remaining amount of Rupees 
12,800. So that his said debt may be paid with 
facility by us, the executants. 

If this sum of Rs. 500 were not taken 
out of the actual amount due, there could 
not have been instalments of Rs. 800 to 
make up the total sum of R 9 . 12,800 and 
the lower Court has held as follows : 

as regards the sum of Rs. 500 there is no reliable 
evidence that any part of it was paid by the defen¬ 
dants. 

So it appears that one of the important 
conditions of the bond was not fulfilled by 
the defendants. The registration receipt of 
the bond remained with the defendants. It 
was an unilateral transaction and therefore 
it cannot be said that the mortgage bond 
was in any way acted upon. This state of 
affairs comes well within the principles laid 
down in 44 I A 60 4 where the owners of a 
five-sixths and one-sixth share in a mauza 
separately mortgaged their shares to the 
same mortgagee to secure Rs. 5500, and 
Rs. 4000, respectively. Subsequently, two 
new mortgages were executed by the per¬ 
sons liable as mortgagors for the amounts 
due under the respective mortgages, but 
making the whole property liable for each 
debt. The mortgagee obtained a decree 
against the owner of the one-sixth share 
upon his new mortgage, but the new mort¬ 
gage by the owner of the five-sixths share 
was held to be invalid. The decree was 
executed, but only against a one-sixth share 
of the mauza. In a suit by the mortgagee 
upon the original mortgage of the five-sixths 
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share it was held that the mortgage was 
not discharged and that the mortgagee was 
entitled to a decree. Ln the course of the 
judgment their Lordships observed : 

It is, of course, true that the mortgagee’s inten¬ 
tion at the time when the two deeds of 1S87 were 
executed was to accept a new security, extending 
to the whole mouza, for the indebtedness both of 
Jaichand and Phul Singh in lieu (inter alia) of the 
security of 13th November 1876. Pursuant to this 
intention, he appears to have handed over the 
mortgage of 13th November 1876 to Phul Singh. 
But the original intention of the mortgagee was 
entirely frustrated by the fact that the two deeds 
were held not to be binding on Mt. Nandan, and 
it does not appear to their Lordships to be con¬ 
sistent with equity or good conscience that the 
first three defendants having successfully main¬ 
tained that the transaction embodied in the two 
deeds, of 1887 was not binding on Mt. Nandan, 
and consequently did not bind them as heirs of 
Jaiehand, should now claim the benefit of the 
transaction as a release of the mortgage of 13th 
November 1876. * 

In this case after looking at the facts it 
is clear that although the mortgage bond 
was executed, it contained serious misre¬ 
presentations and one of the important 
terms upon which the mortgage bond was 
executed was not fulfilled, and the regis¬ 
tration receipt remained with the defen¬ 
dants. In these circumstances I am of 
opinion that the mortgage bond was never 
acted upon and the plaintiffs were entitled 
to sue on the rokka. I therefore agree with 
the order passed by my learned brother. 

D.B./r.k. Appeal allowed . 
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Howland and Chatterji JJ. 

Nripendra Nath Chatterji and others — 

Defendants — Appellants, 
v. 

Arun Chandra Chatterji , Plaintiff and 
another — Defendant — Respondents. 

Appeal No. 194 of 1938, Decided on 19th 

September 1939, from appellate decree of 

Sub-Judge, Bhagalpur, D/- 21st January 

1938 . 


(a) Limitation Act (1908), Art. 60—Necessity 
tor demand may be got rid of by waiver — Depo¬ 
sitee cannot simultaneously repudiate liability 
to pay sum deposited and insist that demand 

previous to suit was essential to its maintain¬ 
ability. 

In a suit to recover amount deposited with a 
banker the necessity for a demand as furnishing a 
cause of action under Art. 60 may be got rid of 
by special contract or by waiver. The depositee 
cannot simultaneously repudiate liability to pay 
the sum deposited and insist that a demand pre¬ 
vious to suit was essential to its maintainability. 
-Hence a repudiation by a bank of a customer’s 
right to be paid any particular sum would be a 
1940 P/17 & 13 * 


waiver of any demand in respect of such sum : 
(1921) 3KB 110 , Bel. on. [P 130 G 2] 

(b) Limitation Act (1908), Art. 60—Money 
deposited with banker—Death of banker does 
not alter nature of liability of his sons to pay 
sum—Case falls within S. 40, Illus. (a). Con¬ 
tract Act. 

Where money has been deposited with a banker, 
the death of the banker cannot be deemed to alter 
the nature of the liability of his sous to pay the 
amount of deposit. The case falls within Illus. (a) 
to S. 40, Contract Act, and the liability in respect 
of the money remains entirely unchanged by the 
death of the banker. " [p 131 Q i] 

(c) Limitation Act (1908), Art. 60— Cause of 
action for recovery of deposit and interest is 
single and governed by Art. 60 — No part of 
interest can become time-barred when the claim 
in respect of principal is in time. 

The ordinary rule is that the cause of action for 
the recovery of principal and interest accruing duo 
on it is a single cause of action and where the 
claim is a single claim for principal and interest, 
and is within time, no part of the interest can 
become time-barred. [p 131 q 1 ] 

Therefore, where money is deposited on the under¬ 
standing that the interest need not be paid out 
as it accrued but should be added to the principal, 
Art. 60 applies to the interest as well as to the 
principal and both would be deemed to be deposits 
payable on demand : 3 All 328, Disting. ; A I R 
1920 Mad 983 , Bel. on. [p 131 Q 1 ] 

H. S. Chatterji — for Appellants. 

Girindra Nath Mukherji — 

for Respondents. 

Rowland J. — This is an appeal by the 
contesting defendants and arises out of a 
suit to recover money deposited by the 
plaintiff with the father of the defendant. 
The deposit, it seems, was made with the 
defendants’ father as a banker by entries 
in a pass-book. It was opened in 1906 and 
entries in it both of credit and withdrawal 
were made, the last being dated 3rd Nov¬ 
ember 1907. The plaintiff was a nephew of 
Babu Kirti Chandra Chatterji with whom 
the money was deposited and it would, 
seem that the sums are of the nature of 
gifts by Kirti Chandra to the plaintiff. The 
entries have been found by both Courts to 
be genuine and the Courts have held that 
the claim is for money deposited within 
the meaning of Art. 60, Limitation Act. 
Under this Article the period prescribed is 
three years from the date of the demand. 
It is said in the plaint that demands were 
made from 1st January 1936 onwards and 
the suit was instituted on 6th July 1936. 
Babu Kirti Chandra Chatterji died in 1914; 
and the plaintiff claims the amount of the 
deposit from his sons on the ground that 
they are in possession of his assets. Inte¬ 
rest is claimed at 6 per cent, per annum 
simple, this amount having been entered 
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in the pass-book in connexion with the 
first item of deposit. 

One of the objections taken by the defen¬ 
dants was that except with regard to the 
first item of deposit, there was no agree¬ 
ment to pay interest. Both the Courts have 
held that the agreement to pay interest was 
intended to apply to all the items of deposit. 
This seems a reasonable construction and I 
find no substance in this particular objec¬ 
tion. 

The next point taken is that the suit 
should have been held to be barred by limi¬ 
tation. The nature of the claim was not a 
deposit but money lent and the Courts 
should have applied Art. 59 and not Art. 60 of 
the Schedule. In this connexion, reference is 
made to the finding of the Courts below that 
the plaintiff had not proved any demand 
for the money on 1st January 1936, or at 
any date prior to the institution of the suit. 
Nevertheless, it has been held that the suit 
is maintainable and a decree has been 
passed. It is said that one criterion to deter¬ 
mine whether a sum of money is merely 
money lent or is a deposit repayable on 
demand, is to see whether it is money for 
the recovery of which the plaintiff has a 
cause of action independently of any de¬ 
mand for repayment. For the English cases 
on the subject, we were referred to (1921) 
3KB 110 1 where the subject is examined 
in some detail. In the headnote it is stated 
to have been decided that: 

Where money is standing to the credit of a 
customer on current account with a banker, in the 
absence of a special agreement a demand by the 
customer is a necessary ingredient in the cause of 
action against the banker for money lent. 

The suit was held to be not maintainable 
on the ground that no cause of action had 
accrued to the plaintiffs because no demand 
was made for payment. In a case from 
India in 17 Lah 557 2 the distinction be¬ 
tween a deposit and a loan was examined by 
Lord Atkin who said : 

Was this then a loan or was it a deposit payable 
on demand ? It should be remembered that the 
two terms are not mutually exclusive. A deposit 
of money is not confined to a bailment of specific 
currency to be returned in specie. As in the case 
of deposit with a banker it does not necessarily 
involve the creation of a trust but may involve 
only the creation of the relation of debtor and 
creditor, a loan under conditions. The distinction 
which is perhaps the most obvious is that the 

1. Joachimson v. Swiss Bank Corporation, (1921) 
3KB 110=90 LJKB 973=125 L T 338= 
26 Com Cas 196=65 S J 434=37 TLR 534. 

2. Mohammad Akbar Khan v. Attar Singh, (1936) 

23 A I R P C 171=162 I O 454=17 Lah 557 

i . . =63 I A 279 (PO). 


deposit not for a fixed term does not seem to im¬ 
pose an immediate obligation on the depositee to seek 
out the depositer and repay him He is to keep the- 
money till asked for it. A demand by the depositor 
would therefore seem to be a normal condition of' 
the obligation of the depositee to repay. 

Therefore it is contended that the plain¬ 
tiff is entitled to no decree for, if this- 
money was in the hands of the defendants 
as a deposit referred to in Art. 60, no cause 
of action had accrued and if it is any other 
kind of debt or loan the period of limitation 
for institution of the suit was long barred. 
The objection, it seems to me, is not fatal. 
We have been shown two cases, one of this 
Court and one of the Madras High Court, 
in which such an objection has not suc¬ 
ceeded. In this Court in A I R 1933 Pat 
701 3 the Madras decision in A I R 1926* 
Mad 66 4 was followed. The relevant passage 
which in this Court was cited from the judg¬ 
ment of the Madras case is by way of obiter 
dictum and the observation is that : 

The making of the demand is entirely dependent 
upon the volition of the plaintiff and the period of* 
limitation may be indefinitely prolonged and a suit 
may be instituted without even a demand being- 
made, in which case no question of limitation 
arises. 

The language used may require some 
qualification in view of the decisions pre¬ 
viously cited, to the effect that there must 
ordinarily be a demand or something that 
can be deemed equivalent to a demand or 
take the place of a demand as part of the 
cause of action. But the present case seems 
to fall within the concluding words of Lord* 
Atkin in (1921) 3KB 110 1 above cited. 
His Lordship observed : 

Finally it is perhaps unnecessary to say thatthe- 
necessity for a demand may be got rid of by spe¬ 
cial contract or by waiver. A repudiation by a bank 
of the customer’s right to be paid any particular 
sum would no doubt be a waiver of any demand 
in respect of such sum. 

From this point of view, I am of opinion 
that the defendants cannot simultaneously 
repudiate liability to pay this sum and 
insist that a demand previous to suit was 
essential to its maintainability. As to the 
nature of the deposit or loan this has been 
found by both the Courts to be a deposit 
falling within the terms of Art. 60 which 
includes money of a customer in the hands 
of his banker so payable and I do not think, 
we can go behind that finding. It is however 
contended that although the money was 
perhaps a deposit in the hands of Kirti 

3. Baijnath v. Bihari Ram Sham Lai, (1983) 20 

AIR Pat 701=147 I' 0 1094. , olTD . 

4. Nara&imham v. Narayana Bao, (1926) 13 A I It 

Mad 66=92 I O 405. 
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Babu, after his death the same money in 
the hands of his sons had changed its char¬ 
acter, there being between them and the 
plaintiff a liability of a different nature 
from that which had existed between their 
father and the plaintiff. It has not been 
shown to us in what manner the death of 
Babu Kirti Chandra could or should be 
deemed to alter the nature of the liability 
to pay this sum of money. The case appears 
to fall within Illustration (A) to S. 40, Con¬ 
tract Act, and the liability in respect of this 
money to be entirely unchanged by Kirti 
Babu’s death. 


Then it is suggested that though it may 
be held that in respect of the principal 
money limitation is saved, Art. 60 being 
applicable, interest is governed by Art. 63 
so that the plaintiff is entitled to recover 
along with the principal only interest for 
three years last before the institution of the 
suit. For this reliance is placed on a deci¬ 
sion in 3 All 328. 5 But that was a special 
case where the depositor had realized out of 
Court the whole of his principal as well 
as interest at a certain rate; but with this 
he was not satisfied. He claimed interest at 
a higher rate and he brought a suit to re¬ 
cover the difference between the interest 
which he claimed and the interest which 
he had been paid. The present case is not 
by any means on all fours with the facts of 
that decision. This is more comparable with 
43 Mad 629, 6 in which it was held that where 
money had been deposited on the under¬ 
standing that interest was not to be paid 
out as it accrued 'but to be added to the 
principal, Art. 60 would apply to the inter¬ 
est as well as to the principal and that both 
would be deemed to be deposits payable on 
demand. The ordinary rule is that the cause 
of action for recovery of principal and of 
interest accruing due on it is a single cause 
of action and where the claim is a single 
™im * or principal and interest, I do not 
think that two periods of limitation will be 
applicable. In my view then no part of the 
claim in respect of interest is time-barred. 

In the result, I find no substance in the 
contentions raised in the appeal. There is 

° • c ^ on which I must now refer. 
I he Munsif had decreed the claim in full 
inc uaing costs; but the lower Appellate 
Court was of opinion t hat as the plaintiff 

6 * Yn k o U oQ di Kuer ~^Balkishen Das, (1881) 3 


6. Narayan Chetty v. Suppiah Chetty, (1920) 

988=68 1 0 639=43 Mad 629 = 

oo M L J 437. 


had failed to establish a demand antecedent 
to the institution of the suit, he should not 
recover from the defendants his costs of the 
suit. The result was that the Subordinate 
Judge modified the first Court's decision by 
giving a decree for the claim but without 
costs and directed that the parties should 
bear their own costs of the appeal. This 
was a matter within the discretion of the 
lower Appellate Court with which we do 
not think we ought to interfere. It was for 
the plaintiff to give the defendants proper 
notice of his demand before rushing to 
Court although for the reasons I have stated 
this did not have to prove fatal his success 
in the suit. I would therefore not interfere 
with the discretion of the lower Appellate 
Court in withholding the plaintiff’s costs 
from them. I would dismiss both the ap¬ 
peal and the cross-appeal with costs. 

Chatterji J. —I agree. 

G.N./r.k. Appeal dismissed. 
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James and Chatterji JJ. 

Bamasray Prasad Chaudhury and 

others — Appellants, 
v. 

Eamsurat Singh and others _ 

Respondents. 

Appeals Nos. 15 to 25 and 678 of 1937, 
Decided on 5th May 1939, from appellate 
decree of Dist. Judge, Darbhanga, D/- 24th 
July 1936. 

( a ) Bengal Alluvion and Diluvion Regulation 

(11 of 1825), Cl. 4 —Accreted portion held 

under proprietors other than proprietor of 

parent holding — Benefit of cl. 4 cannot be 
claimed. 


The provisions of cl. (4) of the Regulation con¬ 
template that the parent holding and the accre- 
tion shall together form one single holding and 
that the estate of the occupier in the accreted land 
shall be exactly the same as the estate which he 
enjoys in the parent holding. This is not possible 
where the accreted land is held under proprietors 
other than the proprietors of the parent holding • 
the parent holding and the accreted land cannot 
form one single holding and must be regarded as 
separate holdings. Hence, in such case the benefit 
of provision of cl. (4) cannot be claimed. 


(h) Adverse Possession — Occasional flood, 
not interfering with agricultural operations d< 
not stop running of limitation. 

Occasional floods which have never been such a, 

. w , lth , th< r ordinary agricultural opera 
tions cannot be treated as estopping the rnnhinr 
of limitation: 16 P L T 659, JlT%. [P 132 0 2' 

(c) Landlord and Tenant - Ad verse possession 

fo P °K e **'° n ° f ! ,n, ' led interest may be adverse 
fnterMt r " ng * U,t f ° r determin «“ion of that 
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- Possession of a limited interest in immovable 
property may be just as much adverse for the pur¬ 
pose of barring a suit for the determination of that 
limited interest, as adverse possession of a complete 
interest in the property operates to bar a suit for 
the whole property : 2 G L J 125 , Rel. on. 

[P 133 C 1] 

(d) Bihar Tenancy Act (8 of 1934), Sec. 25 
Persons obtaining settlement of newly appearing 
waste land for purpose of reclamation made by 
cosharer in good faith and for benefit of estate 
as a whole—After occupation for twelve years 
they cannot be ejected. 

Where persons have obtained settlement of newly 
appearing waste land for the purpose of reclamation 
made by a cosharer in good faith and for the bene¬ 
fit of the estate as a whole, such persons are raiyats 
and after occupation for twelve years they acquire 
an occupancy right by the operation of the provi¬ 
sions of the Bihar Tenancy Act, and under Sec. 25 
of the Act, they cannot be ejected except on the 
conditions prescribed by that Section. [P 1330 1,2] 

L. K. Jha and R. Chowdhury — 

for Appellants . 

B. P. Sinha and Brahmdeo Narain (in all 
appeals), G. P. Sahi (in No. 16), K. J. 
Lai (in No. 24), and S. Srivastava (in 
No. 678) —for Respondents. 

James J. — These are twelve appeals, 
eleven from the decision of the District 
Judge of Darbhanga and one from the deci¬ 
sion of the Additional District Judge. They 
all arise out of suits for ejectment of the 
cultivators in possession of portions of Plot 
No. 198, in Bakarpur. This village formally 
belonged jointly to the Maharaja of Dar¬ 
bhanga and the plaintiff whose property 
was partitioned at about the time of the 
preparation of the Record-of-Rights. Plot 
No. 198 the backwater of a river known 
as Daria Margang, was left in joint posses¬ 
sion of the two zamindars. The backwater 
gradually silted up and the defendants 
took possession of the land which formed 
adjacent to their holdings. In some in¬ 
stances ’settlement was made on behalf of 
the Maharaja of Darbhanga of newly formed 
land within this plot. In 1929 there was a 
second partition by which the eastern por¬ 
tion of the plot was allotted exclusively to 
the plaintiff. The Courts below have found 
for those plots which lie adjacent to the 
existing holdings of the defendants that the 
newly formed area has become in each 
instance an accretion to the holding by 
virtue of the provisions of cl. (4) of Regn. 
11 of 1825 and for the rest that the settle¬ 
ments were made by the Maharaja of Dar¬ 
bhanga in good faith and accepted in good 
faith by the tenants; acquiesced in by the 
plaintiff and that the defendants have ac¬ 
quired occupancy right. Mr. L. K. Jha on 


behalf of the plaintiff-appellant argues that 
in many instances the provisions of Regn. 
11 of 1825 cannot properly be applied to 
these plots, because the holdings to which 
the newly formed land accreted were in 
many instances held under the Darbhanga 
estate from the time of the earlier partition. 
This argument applies to the land with 
which we are concerned in Second Appeal 
Nos. 15, 22, part of the land of Second 
Appeal No. 24 and the land in Second 
Appeal No. 678. On the question of limita¬ 
tion on which the findings of the Courts 
below are against the plaintiff, Mr. Jha 
suggests that the defendants could not 
prescribe for a limited interest and further 
that their possession should be regarded 
as having been annually interrupted by 
the inundation of the land. Where the 
defendants have been found entitled to 
hold by virtue of settlement, Mr. Jha 
argued that the defendants cannot pro¬ 
perly claim title by the fact that they have 
been inducted on the land by a co-sharer 
of the plaintiff. 

On the question of accretion I doubt 
whether the defendants can claim the bene¬ 
fit of the provisions of cl. (4) of Regn. 11 of 
1825, because in each instance the accreted 
portion lay under proprietors other than 
the proprietor of the parent holding. The 
provisions of cl. (4) of the Regulation 
appear to contemplate that the parent hold¬ 
ing and the accretion shall together form 
one single holding and that the estate of 
the occupier in the accreted land shall be 
exactly the same as the estate which he 
enjoys in the parent holding. This is not 
possible where the accreted land is held 
under proprietors other than the proprie¬ 
tors of the parent holding; and it appears 
to be clear that the parent holding and the 
accreted land cannot form one single hold¬ 
ing and must be regarded as separate hold¬ 
ings. On the question of limitation, the 
respondents stand on stronger ground. Mr. 
Jha suggests that annual inundation have- 
interrupted the tenants’ possession, but the 
Courts have found that these occasional 
floods have never been such as to interfere 
with the ordinary agricultural operations 
so that there has been actually no interrup¬ 
tion of possession. Mere occasional flooding 
of this kind cannot be treated as estopping 
the running of limitation : 16 P L T 659. 1 | 
The raiyats entered into possession of the 
land as it formed and the findings of the 

1. Nand Lai v. Rashdhari Lai, (1932) 16 P L T 
659. 
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Courts below are that they have enjoyed 
such possession for considerably over a 
period of twelve years against the plaintiff. 
The defendants are not, therefore, liable to 
ejectment. The defendants claim no more 
than the interest of occupancy raiyats, but 
possession of a limited interest in immov¬ 
able property may be just as much adverse 
for the purpose of barring a suit for the 
determination of that limited interest, as 
adverse possession of a complete interest in 
the property operates to bar a suit for the 
(whole property : 2 C L J 125. 3 

This disposes of Appeals Nos. 15, 16, 18, 
20, 21, 22 and 23. In Appeals Nos. 17, 19, 
25 and 678, together with Appeal No. 24, 
the defendants claim title by settlement 
from the Maharaja of Darbhanga. Mr. L. K. 
Jha argues that under S. 99, Estates Parti¬ 
tion Act, a settlement by a single co-sharer 
cannot be treated as binding on another 
co-sharer to whom the land may be allotted 
on partition. In 80 I C 827 3 which has been 
cited by the learned Munsif, it was held by 
the Judicial Committee of the Privy Coun¬ 
cil that a single co-sharer has no power to 
confer a right of occupancy on a raiyat, but 
as ^e learned Munsif has pointed out, 
their Lordships remarked in that case that 
no evidence had been brought to their 

any of the raiyats 
in question had held any of the land in suit 
for twelve continuous years before suit, so 
as to be able to claim right of occupancy 
under S. 180, Ben. Ten. Act. In the present 
case the claim is not that a right of occu¬ 
pancy was conferred by the Darbhanga 
estate, but that a right of occupancy has 
accrued by operation of law under Ss. 20 
and 21, Bihar Tenancy Act. 

The Courts below have relied upon the 
decision in 19 C W N 407 4 and have found 
that the Darbhanga estate was managing 
this property in good faith and that the 
raiyats in good faith accepted settlement 
from the estate, and further that the plain¬ 
tiff acquiesced in the settlement when it 
was made. It appears to be clear that the 
settlements were made in the ordinary 
course of management and that this settle¬ 
ment of newly appearing waste land for 
t he purpose of reclamation was made by 

2. Ishan Chandra Mitter v. Raja Ramranjan 

Chakrabutty, (1905) 2 CLJ 125 . 

3. Midnapore Zamindari Co. Ltd. v. Kumar 

N o r ^T h ^ N o a J ayan Roy » < 1924 ) 11 AIR PC 144 

— 80 1 C 827=51 I A 293=51 Cal 631 (P C). 

4. Dakahyani Dassi v. Mana Raut, (1914)1 AIR 

c\vN 7 407 2 1 ° 660=19 C L J H3=19 


the co-sharer in good faith and for the 
benefit of the estate as a whole and the 
Courts have reasonably held, as was held in 
the case upon which they have relied, that 
the position of the defendants could not be 
worse than what it would have been if they 
had accepted rent in good faith from a 
trespasser in actual occupation of the land. 

hen they obtained settlement in this way, 
they became raiyats and after occupation 
for twelve years they acquired an occu¬ 
pancy right by the operation of the provi¬ 
sions of the Bihar Tenancy Act, and under 
S. 25 of the Act, they cannot be ejected 
except on the conditions prescribed by that 
Section. I would dismiss these appeals with 
costs: there will be one consolidated hearing- 
fee of Rs. 64. 

Chatterji J .—I agree. 

D.s./r.k. Appeals dismissed. 

A. I. R, 1940 Patna 133 

Harries C. J. and Fazl Ali J, 

Bulakram and another — 

Defendants — Appellants* 
v. 

Gang a Bishun Chaudhuri — 

Plaintiff — Respondent, 

Letters Patent Appeal No. 12 of 1939, 

Decided on 12th September 1939, from 

decision of Varma J., D/- 10th February 
1939. 

Specific Relief Act (1877), Ss. 39 and 42 — 

•j r declaration certain document is 

void—Court can order document to be deli¬ 
vered up and cancelled though there is no prayer 
for it. 

A plaintiff may briDg a suit for a declaration 
that a document is void without seeking its can¬ 
cellation, and if he does so, it is open to the Court 
though there is no prayer for it to order the docu¬ 
ment to be delivered up and cancelled. [P 134 C 2] 

A person brought a suit for a declaration that a 
certain mortgage, purporting to have been executed 
by him was a forged document and of no legal 
effect. He also prayed for an injunction restraining 
the defendant from ever enforcing his supposed 

Held that there was in substance a prajsr that 
the document be declared void. The consequential 
relief asked for, namely, an injunction was not a 
very appropriate and satisfactory relief, and it was 
unnecessary to grant the plaintiff an injunction. 
The suit could be treated as a suit for a declaration 
simpliciter under S. 39 and the Court could in its 
discretion order the document to be delivered up 

, A 1 R 1929 Mad 396 *nd AI R 
1932 All 485 , Rel. on. 135 Q 1 J 

S. Mehdi Imam, Baldeva Sabay and 

Prasad — for Appellants. 

B. N. Mitter and Ajit Kumar Mitter —■ 

for Respondent* 
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Harries C. J. —This is a Letters Patent 
Appeal from a judgment of Yarma J. in a 
second appeal. The plaintiff-respondent 
brought a suit in the Court of the Munsif 
for a declaration that a certain mortgage, 
y purporting to have been executed by him, 
v/as a forged document and of no legal 
effect. He also prayed for an injunction 
restraining the defendant from ever enforc¬ 
ing their supposed rights under such docu¬ 
ment. The learned Munsif came to the 
conclusion that the mortgage was a genuine 
one and dismissed the suit; but on appeal, 
the lower Appellate Court held that the 
document was a forgery and granted the 
plaintiff the declaration sought for and the 
injunction. The defendants preferred a 
second appeal to this Court, but that appeal 
was dismissed with costs by Yarma J., 
hence this Letters Patent Appeal. Ifc has 
been strenuously argued on behalf of the 
defendants-appellants by Mr. Mehdi Imam 
that the decision of the learned single Judge 
cannot be sustained. It is argued that the 
learned single Judge treated this suit as one 
under S. 42, Specific Relief Act. It is said 
that it was not a suit falling within that 
Section and consequently it should have 
been dismissed. Stress has been laid upon 
the form of reliefs sought by the plaintiff, 
and it is necessary to set them out in 
oxtenso. The reliefs were : 

(1) On determining the above fact it may be held 
by the Court that the fraudulent mortgage bond 
dated 10th July 1935 has never been executed by 
the plaintiff and the aforesaid fraudulent deed 
forged, fraudulent, illegal and without exchange 
of equivalence and which is and cannot be binding 
upon the plaintiff and on his property. 

(2) After determining the Relief No. 1, the defen¬ 
dants may be prohibited for ever by issuing an 
order or injunction to enforce the said fraudulent 
mortgage bond. 

(3) The costs of this suit with interest till the 
date of realization may be awarded to the plaintiff 
against the person and property of the defendants. 

(4) Any other reliefs, besides the above to which, 
in the opinion of the Court, the plaintiff be deemed 
entitled, may be awarded to the plaintiff. 

As pointed out by Yarma J. the transla¬ 
tion of the reliefs is not very happily worded 
but there is no difficulty in understanding 
the nature of the reliefs sought. The first 
relief is clearly for a declaration that a 
certain mortgage bond was a forged docu¬ 
ment creating no rights whatever in the 
property alleged to have been mortgaged. 
In short, it is a prayer for a declaration 
that the mortgage was null and void and not 
binding upon the plaintiff or his property. 
It has been contended by counsel for the 
appellants that such a declaration cannot 


be sought under S. 42, Specific Relief Act. 
That Section provides that 

any person entitled to any legal character, or 
to any right as to any property, may institute a 
suit against any person denying, or interested to 
deny his title to such character or right, and the 
Court may in its discretion make therein a decla¬ 
ration that he is so entitled, and the plaintiff need 
not, in such suit, ask for any further relief. . . . 

The argument for the appellants is that 
what the plaintiff was asking for in this 
suit was not a declaration that he was en¬ 
titled to a legal character to any right in 
property but rather a declaration that a 
certain instrument was null and void. On 
behalf of the plaintiff-respondent, it is said 
that what the plaintiff is really asking for 
is a declaration that he is the owner of the 
property alleged to have been mortgaged 
free of all encumbrance. In both the Courts 
below and before the learned single Judge, ’ 
the case seems to have been argued as a 
case under S. 42, Specific Relief Act. It is 
unnecessary to consider whether or not 
this declaration can properly be brought 
within S. 42, Specific Relief Act, because 
clearly it can be a claim for a declaration 
falling within S. 39, Specific Relief Act. 
This latter Section deals with suits for 
declaration that documents are void or 
voidable. S. 39 is in these terms : 

Any person against whom a written instrument 
is void or voidable, who has reasonable apprehen¬ 
sion that such instrument, if left outstanding, may 
cause him serious injury, may sue to have it 
adjudged void or voidable; and the Court may, in 
its discretion so adjudge it and order it to be deli¬ 
vered up and cancelled. 

The declaration prayed for in this suit is, 
as I have said, in effect a declaration that 
the mortgage bond is forged and fraudulent 
and void. It is therefore a declaration 
falling within the ambit of S. 39, Specific 
Relief Act. It has been argued however 
that the suit cannot be regarded as a suit 
seeking a declaration under S. 39 of the Act 
because consequential relief for an injunc¬ 
tion was sought and no consequential relief 
by way of a cancellation of the document 
is prayed for. A plaintiff may bring a suit 
for a declaration that a document is void 
without seeking its cancellation, and if he 
does so, it is open to the Court though 
there is no prayer for it to order the docu¬ 
ment to be delivered up and cancelled. The 
wording of the Section suggests that the 
Court may order cancellation, though there 
is no specific prayer for it. This has been 
expressly held in a Division Bench case, 
AIR 1929 Mad 396 1 and in a Full Bench 

1. Kattiya Pillai v. Ramaswamia Pillai, (1929) 16 
AIR Mad 396=119 I 0 35=56 M Ii J 394. 
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case of five Judges, 54 All 812. 2 At p. 820 
of this latter case, the learned Judge 
observed : 

The Illustrations to the Section make it obvious 
that the relief is available even to persons other 
than parties to an instrument, and in respect of 
both void and voidable instruments. It is equally 
clear that a plaintiff need only ask for the instru¬ 
ment to be adjudged void or voidable and need not 
in express terms ask for it to be delivered up and 
cancelled. Even though no relief for cancellation 
is asked for, a Court may grant cancellation also. 
But this does not prevent a plaintiff from also 
asking in express terms a relief for its being deli¬ 
vered up and cancelled, if he feels that having it 
merely adjudged void or voidable would not be 
adequate for his purpose. 

In the present case there is in substance 
ja prayer that this document be declared 
void. The consequential relief asked for, 
namely an injunction, is not a very appro¬ 
priate and satisfactory relief, and in my 
view it is unnecessary to grant the plaintiff 
,| an injunction. Even if the plaintiff had 
|Only applied for a mere declaration, it would 
still have been open to the Court to order 
this document to be delivered up and can¬ 
celled. The suit can be treated as a suit for 
a declaration simpliciter under S. 39 and the 
iCourfc can in its discretion order the docu¬ 
ment to be delivered up and cancelled. The 
findings of the lower Appellate Court are 
clear, that this document is a forgery and 
is therefore void. It is still in the hands of 
the defendants and the plaintiff must have 
a fear that it may be used against him. In 
those circumstances, it appears to me that 
this is a case where the plaintiff should not 
only have his declaration but the defen¬ 
dants should also be ordered to deliver up 
the document for cancellation. The docu¬ 
ment was required by law to be registered, 
and accordingly notice must be sent to 

the Registrar of the cancellation of the 
document. 


The result therefore is that this appeal 
substantially fails. It is true that the 
‘learned single Judge upheld both the decla¬ 
ration and the injunction, and I am of opi¬ 
nion that the remedy by way of injunction 
us inappropriate. However, in the exercise 
of the discretion of the Court, I am of opi¬ 
nion that an order calling upon the defen¬ 
dants t 0> deliver up this document for 
cancellation and that it should be cancelled 
upon delivery, should be substituted for the 
injunction. The form of declaration will 
•remain and the order as to cancellation sub- 


I iQ 1 n U -^Q?7n oS bu « Lal> (1932 > 19A I R All 

. 4 ® 5 — 139 1 0 32=54 All 812=1932 A L J 684 
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stituted for the injunction. With that varia¬ 
tion this appeal is dismissed. It was argued 
by Mr. Mehdi Imam that as the decree 
was being varied to some extent the appel¬ 
lants should not be made to pay the costs. 
There is no merit whatsoever in the appeal 
and as it has been held that the defendants 
are holding a forged document, I see no 
reason whatsoever for depriving the respon¬ 
dent who has substantially succeeded of 
his costs in this Court. The respondent will 
therefore have the costs of this appeal. • 

Fazl Ali J. —I agree. 

D.S./r.k. Decree varied. 
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Rowland J. 

Siyed Zafar Ahsan and others — 

Petitioners. 

v, 

Babu Jugeshwar Bux Boy and another 

— Opposite Party. 

Criminal Revn. No. 466 of 1939, Decided 
on 3rd November 1939, against order of 
Magistrate, First Class, Daltonganj, D/- 
30th March 1939. 

( a ) Criminal P. C. (1898), S. 145— One party 
claiming exclusive possession — Other party 

claiming joint possession with former _ Case 

falls within S. 145. 

A case in which one party claims exclusive pos¬ 
session while another party claims to be in joint 
possession along with them is no less a question of 
disputed actual possession than if each party 
claimed exclusive possession of the entire area and 
therefore the question falls within the purview of 
S. 145 : A I R 1932 Pat 366, Pel. on. [P 136 0 2] 

(b) Criminal P. C. (1898), S. 145—Possession 
delivered py Civil Court is not conclusive proof of 
possession under S. 145 after lapse of consider¬ 
able time from date of delivery. 

A Criminal Court ought to hold that if on a 
given date the plaintiff has been put into possession 
by the Civil Court then on that date the plaintiff 
got possession as against the defendant. But where 
a considerable period elapses between the date of 
delivery of possession and the date on which the 
possession of land is disputed, a stale delivery of 
possession cannot be conclusive as to present pos¬ 
session under S. 145 : A I R 1928 Cal 610 (F B), 
Bel, on. [P 136 C 2] 

(c) Criminal Trial — Revision — Practice—- 


As a general practice the Patna High Court will 

not entertain, in the absence of most exceptional cir¬ 
cumstances, an application in its criminal revisional 
jurisdiction after the expiry of 60 days from the 

r> at ? ?L th ?> d 7 eclSlon or order lm Pugned AIR1929 

l J at 401, Rcl. on. £p ^37 q 

B- N. Mitfcer, Ajifc Kumar Mitter and 
G. Muhammad — for Petitioners. 

Sir S. Sultan Ahmad, B. C. De, K. K. 
Banerji and S. S. Sinha_ 

for Opposite Party. 
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. -. Order. — This is an application in revi¬ 
sion by the second party in a proceeding 
under S. 145 against an order of the Magis¬ 
trate declaring possession in favour of the 
first party. The proceeding related to lands 
of the Deogaon Estate of which Babu Gopal 
Bux Boy, first party No. 2, is proprietor. 
Petitioners 2 to 7 are persons in whose 
favour the proprietor had made a grant of 
a mukarrari lease of eight annas in the 
estate at a time when neither of the parties 
were in possession. The proprietor Gopal 
Bux Boy sued to recover possession on a 
declaration that the principal defendant of 
that suit was an impostor. In order to 
finance this litigation, the mukarrari lease 
was granted to the members of the second 
party. The suit failed in the first Court, 
but on appeal was decreed by this High 
Court on 19th August 1936, the final order 
being that Gopal Bux Boy and the present 
petitioners 2 to 7 should recover joint pos¬ 
session of the entire Deogaon estate, their 
shares being one-half and one-half. The 
lower Court in execution issued on 12th 
March 1937, a writ of delivery of possession 
which is said to have been duly executed. 
The writ was in favour of both parties. 
The petitioners appointed managers one 
Mr. Bashid and then a Mr. Qayum who 
apparently did not succeed in collecting any 
rents or exercising any sort of effective pos¬ 
session in the estate. They then on 15th 
May 1938 appointed a new manager, 
Mr. Syed Zafar Ahsan who is petitioner 1 
and who, it is said, began to make collection, 
the earliest rent receipt purporting to be 
issued by him being on a date 27th May 
1938. The present proceedings started with 
a report by the Sub-Inspector of Police of 
P. S. Chatrapur, dated 7th October 1938, 
as to disputes regarding collection of rents 
and grazing fees in his elaka and a similar 
report dated 24th October 1938, from the 
Sub-Inspector of Police of P. S. Harihargun j. 
The Magistrate called for written state¬ 
ments from both parties on 9th November 
1938. There was some formal amendment 
to the proceedings on 21st November 1938, 
and they were transferred for disposal on 
27th January 1939 to Mr. P. C. Mazumdar, 
the Magistrate, who eventually disposed of 
the proceeding and passed the order now 
tinder revision. 

The Magistrate has written a long and 
careful judgment and has dealt with the 
evidence of possession on both sides. The 
points taken in revision are that as between 
.parties entitled to joint possession of pro¬ 


perty, S. 145 is not the appropriate proce¬ 
dure and the Magistrate erred in law in 
proceeding under that Section. Secondly, it 
is said that when possession was delivered 
by the Civil Court, it was the duty of the 
Magistrate to uphold that possession. Other 
grounds arise out of the Magistrate's appre¬ 
ciation of the evidence in the case which, 
it is said, has been vitiated by certain 
errors. 

As to the first point, the argument is not 
wellfounded; although certain of the earlier 
decisions may seem to favour it, it has been 
negatived by a Division Bench of this Court 
in 13 P L T 609. 1 It was there held to be 
wrong to graft limitations upon the enact¬ 
ments which the Legislature has not placed 
there, that a case in which one party 
claims exclusive possession while another 
party claims to be in joint possession along 
with them is no less a question of disputed 
actual possession than if each party claimed 
exclusive possession of the entire area. As 
to the next point, the argument does not 
seem to be sustainable in face of the deci¬ 
sion of the Full Bench of the Calcutta 
High Court in 56 Cal 290 2 which has been 
followed in a series of decisions in this Court. 
The Magistrate has correctly appreciated 
the law which is that the Criminal Court 
ought to hold that if on a given date the 
plaintiff has been put into possession by the 
Civil Court then on that date the plaintiff 
got possession as against the defendant.; 
But where a considerable period elapses 
between the date of delivery of possession 
and the date on which possession of the 
land is disputed, a stale delivery of posses¬ 
sion cannot be conclusive as to present pos¬ 
session. In this case it is found by the 
Magistrate that from 12th March 1937 on¬ 
wards, it was the first party who exercised 
all the acts of possession in respect of the 
disputed property and indeed up till 27th 
May 1938 no overt act of possession appears 
to have been attempted to be done on behalf 
of the second party. It was in the circum¬ 
stances open to the Magistrate to hold, as 
he has held, that there had been an ouster 
of the second party. I should add that in 
the decree which was passed in 1936 Bapu 
Gopal Bux Boy was not the petitioners’ 
judgment-debtor but was a co-plaintiff. 

1. Nandkeshwar Prasad v. Sita Saran, (1932) 19 
AIR Pat 366=1932 Cr C 899=140 I 0 902= 

34 Cr L J 115=12 Pat 87=13 PLT 609. -• 

2. Agni Kumar Das v. Mantazaddin, (1928) 15 
A I R Cal 610=113 I C 181=30 Cr L J 69= 

56 Cal 290=48 C L J 193=32 OWN 1173 (F BV 
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As regards the suggested errors in the 
reasoning by which the Magistrate has 
dealt with details of the evidence, it is 
objected that the Magistrate has referred 
to the fact that Gopal Bux Roy has got his 
name entered in Collectorate Register as 
16-annas proprietor and has relied on this 
fact in support of the first party’s posses¬ 
sion. As the second party claimed possession 
not in the capacity of a proprietor but of a 
mukarraridar, the entry in Register D had 
to be in the name of Gopal Bux Roy in any 
event and is consistent with the case of 
either party. The entry was not therefore 
a piece of evidence definitely supporting the 
case of the first party. Apart from this the 
criticizms advanced against the Magistrate’s 
reasoning do not seem on examination to 
be well founded. This is not an appeal on 
matters of fact, and if it were, it is by no 
means clear that the Magistrate’s finding 
ought to be disturbed. 

It is pointed out on behalf of the opposite 
party that whereas the order of the Magis¬ 
trate was passed on 30th March 1939 this 
Court was not moved until 28th August 
1939. It has been held in 8 Pat 468 3 that 
as a general practice the High Court will 
not entertain, in the absence of most excep¬ 
tional circumstances, an application in its 
criminal revisional jurisdiction after the 
expiry of 60 days from the date of the 
decision or order impugned. For these 
reasons, the application fails and is dis¬ 
missed. The Rule is discharged. 

G.N./r.K, Application dismissed. 

3. Kelu Patra v. Iswar Parida, (1929) 16 A I R 
Pat 404=1929 Cr C 201=119 I C 401=30 Cr 
L J 1053=8 Pat 468=11 P L T 18. 
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Varma and Rowland JJ. 

Suraj Prakash Puri and another — 

Plaintiffs — Appellants. 

v. 

Sant Lal Singh and others—Defendants 

—Respondents. 

Appeal No. 491 of 1938, Decided on 
22nd August 1939, from decision of Sub- 
Judge, Chapra, D/- 30th September 1937. 

M Civil P. C (1908), O. 41, R. 33 - Inter¬ 
pretation -R. 33 is not to be utilized as mode of 
eva ing court-fee—Separate and distinct decrees 
passed against two sets of defendents — Only 

one set appealing - Decree cannot be set aside 
against non-appealing set. 

Although the wording of O. 41, R. 33 gives wide 
power to the Appellate Court, still it should not 
be exercised in such a way as to interfere with the 
provision of other enactments, e. g., Courts fees Act. 


Care must be taken to see that R. 33 is not utilized 
as a mode of evading court-fee. [P 139 C 1, 2] 

Where the decrees passed against two sets of 
defendants are separate and distinct, but only one 
set of defendants appeals not from the whole decree 
but from that part alone which affects it, the 
decree against the non-appealing defendants can¬ 
not be set aside in appeal: AIR 1934 Pat 524\ 34 
All 32; AIR 1925 Pat 285, Rel. 071 ; AIR 1935 
Cal 24 and AIR 1926 Cal 1042, Exyl. 

[P 139 C 1] 

(b) Civil P. C. (1908), S. 100 — Finding of 
trial Court based on Record of Rights cannot 
be disturbed by Appellate Court by ignoring 
that document. 


There is a statutory presumption of correctness 
attaching to the Record of Rights and when the 
trial Court had relied upon it as a piece of evidence, 
the Appellate Court cannot come to a finding of its 
own after ignoring that important piece of evi¬ 
dence. In such a case the finding of the Appellate 
Court can be disturbed. [P 140 C 1} 

(c) Civil P. C. (1908), O. 41, R. 20 — Power 
of High Court in second appeal to add as res? 
pondent party to suit who was not impleaded 
as respondent in lower Appellate Court. 

Under O. 41, R. 20 High Court has power in 
second appeal to add as respondents to the appeal 
persons who were parties to the suit in the original 
Court, who were not impleaded as respondents in 
the lower Appellate Court, although the time in 
which the appeal might have been preferred 
against them has expired: AIR 1924 Pat 773, ReL 


v// fc- 


L-L JLi. J 


S. M. Mullick, and narnarayan Prasad 

— for Appellants. 

N. N. Sinha, L. K. Jha, Ganesh Sharama 
and S. C. Ghose — for Respondents. 

Yarma J. — This is an appeal on behalf 
of the plaintiffs. They had filed a suit for a 
declaration that the property in dispute 
was the property dedicated to God Shiva 
appertaining to the muth in village Mirza- 
pur Damodar of which mohant Ramavatar 
Puri, defendant 20, was the mahant and 
that the mokarrari lease executed by him 
on 25th May 1926 in favour of the defen¬ 


dants first party was invalid and illegal as 
the mohant had no right to create that 
mokarrari as it was created without legal 
necessity. The defendants first party trans¬ 
ferred the lease to the defendants second 
party. The plaintiff alleged that as mahant 
Ramavatar Gir had abdicated in his favour 
on 20th January 1934, he was entitled to 
file this suit. The reliefs sought in the 
plaint were that the mokarrari lease should 
be set aside and that he should be allowed 
to recover possession of the property valued 
at Rs. 300 and also for a money decree for 
a sum of Rs. 800 against the defendants on 
the ground that the defendants had cut 
away almost all the trees on the land. The 
defendants first party did not contest the 
suit. The suit was mainly contested by the 
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defendants second party, although written 
statements were filed on hehalf of the minor 
defendants 22 to 24 and on behalf of defen¬ 
dant 15 to 18 and on behalf of one Lachmi 
Rai. The defence was that the plaintiff had 
no right to sue because Mahant Ramavatar 
Gir was still the mahant of the muth and 
that he had not abdicated. It was also 
alleged that they had not cut away the 
trees and the defendants second party urged 
that if the trees had been cut away they 
must have been cut away by the defen¬ 
dants first party before the defendants first 
party transferred the property to them; 
that the property which was the subject- 
matter of the mokarrari lease was the per¬ 
sonal property of the mahant and therefore 
the transfer could not be questioned. 

The trial Court held that the property 
appertained to the muth and as in the 
absence of any legal necessity no permanent 
lease should be created and as no legal 
necessity was proved in this case, therefore 
it held that the transfer was not valid 
against the successors. He also held in 
favour of the plaintiff on the question of 
abdication by Mahant Ramavatar Gir. 
Therefore he decreed the suit as against the 
defendants second party for possession and 
he decreed the suit against the defendants 
first party for money because he held that 
the trees were cut away before the defen¬ 
dants first party transferred the mokarrari 
property to the defendants second party. 
Then there was an appeal to the lower 
Appellate Court on behalf of the defen¬ 
dants second party. When the memoran¬ 
dum of appeal was looked at it appeared 
that the defendants second party had not 
paid court-fee on the full valuation of the 
appeal and when their attention was drawn 
to it they put in a petition praying that 
the appeal be valued only at Rs. 300 and 
not at Rs. 1100 which was the amount of 
the decree. The memorandum of appeal 
was also allowed to be amended as prayed 
for by the defendants second party with 
the result that only the defendants second 
party remained as appellants on the record 
and the defendants first party did not 
appear anywhere on that memorandum of 
appeal as a party to the appeal. The lower 
Appellate Court came to the conclusion 
that there was no abdication by Mahant 
Ramavatar Gir and therefore the plaintiff’s 
suit was premature because at least for the 
lifetime of the mahant the alienation was 
valid and binding. So far as the nature of 
:the property was concerned, he came to the 
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conclusion that there being no presumption 
that the properties were trust properties; it 
must be assumed, in the absence of any 
evidence to the contrary, that the mahant 
was dealing with them as his personal pro¬ 
perties; and then he holds that even if it 
were not so, the transfers were valid for 
the lifetime of the mahant. After having 
come to these findings, he dismissed the 
suit altogether and it is this order that has 
chiefly been attacked by Mr. S. M. Mullick 
appearing on behalf of the plaintiff. 

Mr. Mullick’s argument is that O. 41, 
R. 33 although it is very wide should be 
read along with the provisions of other 
enactments like the Court-fees Act or the 
Limitation Act and for this purpose he has 
drawn our attention to a number of deci¬ 
sions beginning with 34 Ail 32 1 where a 
Bench consisting of three Judges held that 
the words of O. 41 R. 33 are no doubt very 
wide; but they remarked as follows : 

The words are no doubt very wide, but we think 
that care and judicial discretion must be used by 
Appellate Courts in the exercise of the powers con¬ 
ferred by the rule. In a proper case the Court, of 
course, is quite entitled and should not hesitate to 
exercise them. It is not easy, nor perhaps expe¬ 
dient, to lay down any hard and fast rule. We 
think, however, that one principle may be safely 
stated. The Courts in the exercise of the powers 
conferred by 0. 41, R. 33, should not lose sight of 
the other provisions of the Code of Civil Procedure 
itself, nor of the Court-fees Act nor of the law of 
limitation. 

Now this decision has been referred to 
in some of the decisions of our own High 
Court, for example, in 4 Pat 37 2 where 
Dawson-Miller C. J., reiterated the remark 
that although the provisions of O. 41, R. 33 
are very wide, he remarked that 

the object of that order is, speaking generally, to 
enable the Appellate Court, where its decision 
interferes with or modifies or extends the decision 
of the lower Court, to give effect to that decision 
by interfering, if necessary, even with the rights 
and liabilities of those who are not in fact appeal¬ 
ing from the decision of the trial Court, unless 
it is necessary in the interests of justice to give 
effect to the Appellate Court’s decision by interfer¬ 
ing in some way or other with the rights of those 
parties which are not the subject of appeal before 
us then it seems to me that the Appellate Court 
has no right whatever to interfere. 

Their Lordships also referred to the case 
in 34 All 32 1 and also to the decision in 
(1901) 2 Ch D 671. 3 The next Patna case 

1. Rangam Lal v. Chandu, (1912) 34 All 32=11 
I C 640=8 A L J 1111. 

2. Kesho Prasad Singh v. Narain Dayal, (1925) 
12 A I R Pat 285=82 I 0 984=4 Pat 37. 

3. Attorney-General v. Simpson, (1901) 2 Oh D 
671=70 L J Ch 828=85 L T 325=17 T L R 
768. 
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is very much like the case in 150 I C 784 1 
‘where Mohamad Noor J., has emphasized 
■the fact that 0. 41, R. 33, Civil P. C., is 
intended to enable the Appellate Court, 
where its decision interferes with or modi¬ 
fies or extends the decision of lower Court, 
to give effect to that decision by interfering, 
if necessary, even with the rights and liabi¬ 
lities of those who are not in fact appealing 
from that decision of the trial Court, but 
it ought not to be applied to cases where 
there has been a distinct and separate 
■decree against those defendants who have 
not chosen to appeal, it is on the latter 
part of the observation that I chiefly rely. 
In the present case, before I go to any 
other cases, I will just observe that there 
are two distinct decrees, one against the 
defendants second party and the other 
against the defendants first party. The 
defendants second party, when they filed 
the appeal were reminded that there was a 
decree for Rs. 800 more, deliberately avoi¬ 
ded to pay court-fee on that amount which 
was. realizable from the defendants first 
party. The defendants first party did not 
■choose to come before the lower Appellate 
Court and in these circumstances I am of 
opinion. that no order should have been 
passed in favour of the defendants first 
party on this state of the record. The Court 
could certainly bring the defendants first 
party on the record under O. 41, R. 20 and 
after the proper steps were taken by the 
defendants first party, he should have pass¬ 
ed the orders that he has passed now. On 
this point I want to make my meaning 
clear. Supposing the whole decree was pass¬ 
ed against the defendants second party in¬ 
stead of themselves and the defendants 
first party, and that the defendants second 
party did not appeal against that amount of 
money about which the decree was passed 
against the defendants first party, could the 
Court as an Appellate Court pass a decree 
m their favour with regard to the other 
item that was left out deliberately by the 
defendants second party? I am of opinion 
jthat it could not and here the force of the 
observation in the cases which I have cited 

thnTnTf 1 P r r uu fc because th0 y emphasize 
the fact that although the wording of O. 41, 

g’ \ u7 6S 7\ ld6 Powers to the Court, still 
/ j 1 ° uld . Dot be exercised in such a way as 
to interfere with the provision of other 
(enactments. In this case I may point out 
the enactmentagainst the provision of which 

4 ‘ at A I * R °Pa t ^ 524 = 150 ° 
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the lower Court's judgment has offended 
seems to be the Court-fees Act. 

The following cases were also cited; 13 
Pat 200; 5 50 Mad 614° and 98 I C 383. 7 
On this point the opinion of most of the 
High Courts is that the view which I have 
expressed is the real interpretation of O. 41, 
P. 33. But as against this Mr. Nirsu Narain 
Sinha has drawn our attention to two 
cases, chiefly 61 Cal 919. 8 It appears that 
there it was an appeal against the whole 
decree and the provisions of O. 41, K. 4 
were referred to in that connexion. The 
case that seems to support the view of 
Mr. Sinha most strongly is 45 C L J 119= 
AIK 1926 Cal 1042.° Looking at the 
placitum itself, it does appear that it sup¬ 
ports the contention raised by Mr. Sinha 
that an Appellate Court could pass an order 
affecting the parties to the suit even if they 
were not parties to the appeal. But from 
the judgments it is clear that Page J. has 

struck a note of warning in the following 
terms : 

Care of course must be taken in each case to see 
that R. 33 is not utilized as a mode of evading 
the provisions of other statutory rules or orders. 

So far as this point is concerned, it seems 
that there is a good deal of force in the 
contention of Mr. Mullick. As to what 
orders we are going to pass, I will indicate 
later after I have dealt with the second 
point. The second point is that the lower 
Appellate Court may be perfectly justified 
in dismissing the suit as premature because 
the mahant was still alive; but Mr. Mullick 
questions the correctness of the finding of 
the lower Appellate Court that the pro¬ 
perty was the personal property of the 
mahant. For this he has drawn our atten¬ 
tion to the findings of the trial Court where 
the trial Court after referring to the various 
pieces of evidence has also referred to two 
entries in survey papers. The trial Court 
said as follows : 

The disputed mukarrari land bears G. S. Khata 
No. 1252, Plot No. 16 measuring 3.41 acres cor- 
responding to R. S. Plot No. 243. The R. *S. 
Khatian ILx. 6 (a) shows that the property is a 

5. Mt. Chanda Bibi v. Mohanram Sahu f 19341 

21 A I R Pat 134=153 I C 412=13 Pat 200= 

15 P L T 42. 

6 ‘ ^fi 0fc tiar v. Subramania Chettiar, 

r R T Mad 620=103 10 394=50 Mad 
614=52 M L J 612. 

7. Mukund Dharman v. Shantaram Rajo, (1927) 

14 AIR Bom 128=981C 333=28 Bom LR627. 

8. Kamalkanta Debnath v. Tamijaddin, (1935) 22 

o C * 2 i =154 1 0 101=61 Cal 919. 

9. Bhutnath Deb v. Sashimukhi Brahmin, (1926) 

30 0 W N 885 42=961 0474=45 0 L J 119 = 
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‘birit’ land. A 'birit’ land has been defined as a 
grant or endowment to a person for his mainten¬ 
ance or for religious or charitable objects; 

and after referring to another exhibit, he 
has come to the conclusion that the proper¬ 
ties are math properties and not the per¬ 
sonal properties of any particular mahant. 
Mr. Mullick urges that the judgment of the 
lower Appellate Court being a judgment of 
reversal, it should have discussed or at least 
mentioned the evidence upon which the trial 
Court relied. The lower Appellate Court’s 
judgment is silent with regard to the eviden¬ 
tiary value of these two documents upon 
which the trial Court has relied. As against 
this, Mr. Nirsu Narain Sinha urges that as 
the finding of the lower Appellate Court is a 
finding of fact and as these two documents 
contradict each other, it might be that they 
were not referred to in the course of the 
arguments and therefore the lower Appel¬ 
late Court has not referred to them in its 
judgment. There is a statutory presumption 
of correctness attaching to the record of 
rights and when the trial Court had relied 
upon it as a piece of evidence, the lower 
Appellate Court should not have come to a 
finding of its own after ignoring this im¬ 
portant piece of evidence altogether. I am 
therefore of opinion that the finding arrived 
at by the lower Appellate Court has not 
been arrived at in a satisfactory manner 
and in view of the fact that the old mahant 
was alive at the time the suit was filed, I 
am of opinion that this question as to whe¬ 
ther the property belonged to the math or 
was the personal property of the mahant 
did not really arise and should be left open 
at this stage. 

But the matter does not end here. Mr. 
N. N. Sinha, although he appears for the 
defendants second party (the minor defen¬ 
dants of the first party have however appear¬ 
ed before this Court), has suggested that the 
defendants first party should be brought on 
the record and if necessary proper court-fee 
may be demanded from them ; and for this 
purpose he has referred to the case in 5 
PLT 509 10 where it was laid down that the 
,High Court has power in second appeal to 
add as respondents to the appeal persons 
who were parties to the suit in the original 
Court, who were not impleaded as respon¬ 
dents in the lower Appellate Court, although 
the time in which the appeal might have 
been preferred as against them has expired. 
It was also laid down that no question of 

10. Padarath Mahton v. Hitan Singh, (1924) 11 
AIR Pat 773=82 I 0 600=5 PLT 509. 


limitation arose under O. 41, R. 20. In the 
present case I feel that the order passed by 
the lower Appellate Court dismissing the 
suit even against the defendants first party 
on the state of the record as it was at the 
time before him was not right. He could,- il 
he wanted, have brought the defendants 
first party on the record under O. 41, R. 20; 

I would therefore set aside the order of 
dismissal of the suit against defendants first 
party and send back the record of this case 
to the lower Appellate Court who may add 
them as parties under O. 41, R. 20 and the 
defendants first party will be entitled to 
file a cross-objection provided they pay the 
proper court-fee within time and then the 
matter may be disposed of in accordance 
with law so far as the defendants first party 
are concerned. If no cross-objection is pre¬ 
sented within time, it will be the duty of 
the lower Appellate Court to affirm that 
part of the decree of the Munsif by which 
the defendants first party are directed to 
pay Rs. 800 to the plaintiff. The appeal, 
however, as against the defendants sepond 
party will stand dismissed because we have 
held that the suit is premature inasmuch a» 
the mahant was alive at the time the suit 
was instituted. The defendants second party 
are entitled to their costs of this second 
appeal. The defendants first party are 
entitled to the costs actually incurred by 
them in this Court. 

Rowland J. —I agree. 

G.N./r.k, Order accordingly . 
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Harries C. J. and Fazl Ali J. 

Muhammad Hassan and others — 

Defendants — Appellants* 
v. 

Baidya Nath Sahay — Plaintiff — 

Respondent. 

Second Appeal No.388 of 1938, Decided on 
4th September 1939, from appellate decree 
of Addl. Sub-Judge, Gaya, D/- 24th March 
1938. 

(a) Landlord and Tenant — Lease providing, 
forfeiture of lease for non-payment of rent — 
Right to claim forfeiture arising but landlord 4 
acknowledging that lease is subsisting — Land¬ 
lord has waived his right to claim forfeiture in- 
respect of this particular breach — Right to* 
claim forfeiture is not waived for ever. 

It is true that if after the landlord is aware of a* 
cause of forfeiture he, by somo act, recognizes the- 
lease, he waives his right to claim forfeiture for 
that particular breach. For example, if there is 
right of forfeiture in the lease for non- payment of 
rent and after the right to claim forfeiture has 
arisen, the landlord demands the rent and thu» 
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acknowledges that the lease is subsisting, it can be 
said that the landlord has waived the forfeiture. 

an • 


- - - — — - — — vvaavt 

That, however, does not mean that he for ever 
waived his right to claim forfeiture. Waiver would 
only operate in respect of a particular breach. 

^ [P 141 C 2] 

(b) Bihar Tenancy Act (8 of 1934), S. 179 — 
Holder of permanent tenure in permanently 
settled area granting permanent mukarrari 
lease — Parties to such lease can agree that 
•landlord should have right of re-entry on non¬ 
payment of rent. 

Where the landlord is the holder of a permanent 
•tenure in a permanently settled area and the lease 
granted is a permanent mukarrari lease, the par- 
•ties to this particular transaction are at liberty to 
make their own terms whether such terms are 
consistent or not with the general provisions of the 
Bihar Tenancy Act. They are fully entitled to 
agree that the landlord should have a right to re¬ 
enter on non-payment of rent, and therefore, the 
clause is perfectly valid and can be enforced by a 
suit at law : A I R 1934 Pat 153 (F B), Eel . on. 

B. N. Mifcfcer and M. Rahman_ 

for Appellants . 

S. M. Mullick and Sarjoo Prasad_ 

for Respondent . 
Harries C. J. — This is a defendants’ 
second appeal from concurrent decrees of 
the Courts below in favour of the plaintiff. 
On 2nd August 1900, one Mt. Makho Kuar 
executed a se-mukarrari lease in favour 
of Shaikh Ahmad Hussain of a four anna 
darmukarrari share in a certain village. 
The annual rent payable was Rs. 162, and 
this was to be paid in three instalments, 
namely Rs. 50 in the month of Pus, Rs. 62 
in the month of Chait and Rs. 50 in the 
month of Jeth. It was further provided in 
this lease that if the tenant failed to pay 
hree consecutive instalments, the lease was 
to be deemed to have been determined and 
he landlord was to have a right to re-enter 
and take khas possession. The present defen- 
aants-appellants are the heirs of the original 
lessee, Ahmad Hussain, whereas the plain. 

M a P urchaser of the interest of Mt. 
makho Kuar. He actually purchased by a 
sale deed dated 14th March 1934, and from 

the that 8ale deed * ifc is cl °*r that 

the tenants were in arrears at the time of 
tiff Str A fter the transfer ^ the plain. 

"a- o h D * s^rv^tl 0 w 

UDe there were more 

On tSr^ n80CUti . Ve insfca ^ents in arreaf. 

?efendant :f a ( . DOtice wa3 served the 

terms of the fto at ' ne that accordln S to the 
rLbf fn th \ greemen t» the landlord had a 

avasta? th t r-r 

S 6i T h h t . d r is? » wX Jr 

1936. The plaintiff brought the present suit 


alleging that the defendants had broken the 
terms of the lease and that he had a right 
to enter and take possession of the property. 
He further claimed a sum of money as 
compensation for the loss sustained by the 
defendants’ failure to pay rent. Both Courts 
below came to the conclusion that the 
plaintiff was entitled to possession and 
compensation and decreed his suit. 

In second appeal two points have been 
taken by Mr. Mitter on behalf of the defen- 
dants-appellants. First, it has been argued 
that the plaintiff in this case had waived 
his right to claim forfeiture of the lease. It 
is said that as there were previous arrears 
which apparently have never been paid, the 
plaintiff has waived for ever his right to 
re-enter. In short, the argument amounts 
to this, that if a landlord is a little indul¬ 
gent to his tenant, he loses for ever the 
right to enforce a forfeiture clause in the 
lease. It is true that if after the landlord is 
aware of a cause of forfeiture he by some 
act recognizes the lease, he waives his right 
to claim forfeiture for that particular 
breach. For example, if there is a right of 
forfeiture in the lease for non-payment of, 
rent and after the right to claim forfeiture 
has arisen, the landlord demands the rent 
and thus acknowledges that the lease is 
subsisting, it can be said that the landlord, 
has waived the forfeiture. That, however, 
does not mean that he for ever waived hi 9 
right to claim a forfeiture. Waiver would 
only operate in respect of a particular 
breach.. In the present case, it may be that 
the plaintiff or his predecessor waived the 
right to claim forfeiture for the earlier 
arrears; but there is nothing whatsoever to 
show that the plaintiff had ever acknow¬ 
ledged the lease to be subsisting after the 
arrears now complained of occurred. As I 
have pointed out, the notice served shows 
that the plaintiff no longer regards the lease 
as subsisting and has claimed forfeiture of 
it. There is nothing whatsoever to suggest 
that the parties ever agreed that future 
rights under this lease should be waived 
In my view both the Courts below were 
nght in holding that the plaintiff had not 
waived his right to forfeit the lease for the 
arrears complained of in this suit The 
second and more substantial point taken in 
this appeal is that the landlord has no 
right under the Bengal Tenancy Act to 
claim a forfeiture for non-payment of rent. 

It was argued in the Court below that this 
lease was not a lease falling within the Bihar 
Tenancy Act; but in my view this is a lease 
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governed by that Act. Its very terms show 
that it was in the nature of an agricultural 
lease which would fall within the Act. On 
behalf of the appellants it has been argued 
that there can be no ejectment for non- 
payment of rent under the Bihar Tenancy 
Act by reason of Ss. 10, 65 and 178 (1) (c). 
Had there been no other provisions in the 
Act, the appellants’ contention would he 
well founded; but unfortunately for them 
there is an express provision dealing with 
this case, namely S. 179 of the Act. That 
Section is in these terms: 

Nothing in this Act shall be deemed to prevent 
a proprietor or a holder of a permanent tenure in 
a permanently settled area from granting a per¬ 
manent mukarrari lease on any terms agreed on 
between him and his tenant. 

The plaintiff’s predecessor was the holder 
of a permanent tenure in a permanently 
settled area, and this is not contested, and 
the lease granted is a permanent mukarrari 
* lease, and, therefore, the transaction of 

" leasing this property falls within Sec. 179. 

That Section makes it clear that with 
regard to this particular form of lease 
granted by a particular form of tenure- 
holder the provisions of the Act will not 
prevent the parties agreeing to what terms 
they think proper. In short, the Section 
permits the parties in this particular form 
of transaction to contract out of the provi¬ 
sions of the Act. Mr. Mitter’s argument has 
been that as the other earlier Section to 
which I have referred, prohibit ejectment 
for non-payment of rent, Sec. 179 must be 
read so as not to conflict with the earlier 
Sections. S. 179 is by its terms an excep¬ 
tion to the law as laid down in the earlier 
Sections, and that being so, any lease made 
in accordance with its provisions is void. 
This point was expressly considered by a 
Full Bench of this Court in 13 Pat 231. 1 
This Bench is bound by the Full Bench 
decision, and that ends the matter. In my 
judgment the parties to this particular 
transaction were at liberty to make their 
own terms whether such terms were con¬ 
sistent or not with the general provisions of 
the Bihar Tenancy Act. They were fully 
entitled to agree that the landlord should 
have a right to re-enter on non-payment of 
rent, 1 and, therefore, the clause is perfectly 
valid and can be enforced by a suit at law. 

’ In my judgment the lower Appellate 

Court was right in holding that this was a 
contract which was valid under the Bihar 

1 Moinuddin Mirza v. Surendra Kumar Roy, 
(1934) 21 AIR Pat 153=147 I 0 655 = 13 Pat 
! 281 = 15 P L T 156 (F B). 


Tenancy Act and which could be enforced. 
There were three consecutive instalments 
of rent in arrear, and that being so, the. 
plaintiff was entitled to re-enter and take 
possession of the land. The decrees granted' 
by the Courts below were, in my view, 
right, and accordingly this appeal fails and 
is dismissed with costs. 

Fazl Ali J. — I agree. 

D.S./R.K. Appeal dismissed . 
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Rowland and Chatterji JJ. 

Mazharul Haq and others — Appellants^ 

v. 

Raghuber Singh and others — 

Respondents. 

Appeal No. 71 of 1939, Decided on 16th« 
August 1939, from appellate order of Dist. 
Judge, Saran, D/- 30th November 1938. 

Civil P. C. (1908), O. 21, R. 22 — Death of 
judgment-debtor after issue of sale proclama¬ 
tion — Execution cannot be continued without 
bringing legal representatives on record — Fact 
that legal representatives entered appearance in¬ 
execution proceedings does not obviate neces¬ 
sity of notice under O. 21, R. 22 before execu¬ 
tion can continue. 

Where in execution of a money decree after the 
issue of the sale proclamation the judgment-debtor 
dies, the decree-holder is not at liberty to proceed 
with the execution against a dead man. The exe¬ 
cution proceedings cannot be continued against 
the estate of a dead person without bringing on the 
record his legal representatives; while substituting 
the legal representatives the Court should issue 
notice against them and their objections, whatever 
they may have to urge, should be heard before the 
execution proceedings can be further continued 
against them: AIR 1936 Mad 205, Rel. on. 

[P 143 0 2; P 144 C 1] 

And the fact that the legal representatives enter 
appearance and file objections will not obviate the 
necessity of the notice because their appearance is 
in their personal capacity as owners of property 
sought to be taken in execution of a decree not 
passed against them and they could not be held 
to be judgment-debtors until the decree-holder had 
obtained a substitution of their names in his exe¬ 
cution petition : A I R 1914 P G 129 and AIR 
1932 Pat 199, Rel. on', AIR 1929 Pat 79, Disting . 

[P 144 C 2] 

S. K. Mitra and M. Rahman — 

for Appellants. 

S. M. Mullick, Jaleshwar Prasad and 
Thakur A. D. Sinha— for Respondents . 

•Chatterji J. —The respondents obtained 1 
a money decree against one Zafarullah. In< 
execution of that decree in execution case 
No. 54 of 1935, Zafarullah was arrested. 
When brought to Court he intimated that 
he would file an application for adjudica¬ 
tion as an insolvent and in accordance with 
the provisions of S. 55 (4), Civil P. 0., one 



1940 




AZHARUL HAQ y. RAGHUBER SlNGH 


( Chatterji 



Patna 14.?' 


Razaq Mian stood surety for him. In the 
surety bond Razaq hypothecated certain 
properties belonging to him. Zafarullah did 
file an application for insolvency, but it was 
dismissed by the District Judge. On appeal 
to the High Court, the order was confirmed. 
Soon after the disposal of that insolvency 
case by the District Judge, the decree-holder 
filed on 5th March 1937 an application for 
execution of the decree against Razaq, the 
surety. On 5th April 1937, notice under 
O. 21, R, 22 was issued on Razaq fixing 
26th April 1937 for his appearance. On 26th 
April 1937, Razaq appeared and filed an 
objection mainly on the ground that the 
application for execution was not maintain¬ 
able against him as the provisions of law 
had not been complied with. On the same 
day the Court issued a notice against Razaq 
calling upon him to produce the judgment- 
debtor and also to show cause why the exe¬ 
cution should not proceed against him. On 
22nd May 1937, the date fixed in the notice, 
Razaq neither produced the judgment-debtor 
nor shewed cause ; but he filed an applica¬ 
tion for time and it appears that time was 
allowed and the case was adjourned to 12th 
June 1927. 


On 12th June the Court issued an order 
of attachment of the properties mentioned 
in the security bond. In the meantime, the 
execution proceedings were stayed pending 
the disposal of the High Court appeal aris¬ 
ing out of the insolvency proceeding. As the 
execution proceeding was stayed, Razaq did 
not want to proceed with his objection which 
was dismissed for non-prosecution on 21sb 
September 1937. After the High Court ap¬ 
peal was disposed of, the decree-holder made 
an application to continue the execution 
proceeding which was allowed. On 4th May 
1938, after the sale proclamation had been 
issued Razaq died. Thereafter, on 17th May 
1938 his legal representatives appeared and 
filed an objection stating that the execution 
could not proceed against them. This objec- 
tion was allowed by the Subordinate Judge 
on 24th June 1938. He held that there were 
certain irregularities in the execution pro¬ 
ceeding and in face of them he would not 
continue the execution. Against that order 
^r. e decree-holder filed an appeal to the 
District Judge who allowed it. He took the 
view that the liability of Razaq under the 
surety bond having been admittedly in¬ 
curred, the decree-holder was entitled to 
proceed in execution against his properties. 
He further held that it was not necessary 
in the execution proceeding to substitute 


the heirs of Razaq or to issue any notice 
against them. Against this decision this 
miscellaneous second appeal has been pre¬ 
ferred by the heirs of Razaq. 

Three points are urged in this appeal; 
first, that the execution which was started 
on 5th March 1937 against Razaq was not 
maintainable; because the requisite notices 
were not served on him ; second, that the 
decree-holder should have, after the death of 
Razaq, substituted his legal representatives 
under S. 50, Civil P. C., and issued notices 
against them under O. 21, R. 22; third, 
that the decree-holder could not proceed at 
the same time both against the surety and 
the judgment-debtor. In connexion with 
this last point, I ought to have mentioned 
that when the Subordinate Judge allowed 
the objection of these appellants, the decree- 
holder prayed for arrest of the judgment- 
debtor which was granted. 

I will deal with the second point first. 
Indeed the execution proceeding had already 
reached the stage of the sale proclamation 
having been issued when Razaq died ; but it 
by no means follows that the decree-holder 
was at liberty to proceed with the execution 
against a dead man. The learned District 
Judge seems to be of opinion that in the 
circumstances the execution proceeding can 
be continued without substituting the heirs 
of Razaq. I am unable to support this view 
of the law. Suppose, in an execution pro¬ 
ceeding, the judgment-debtor dies after at¬ 
tachment and issue of sale proclamation and 
the property is sold without substituting his 
heirs, who in that case will exercise the 
statutory right conferred by O. 21, R. 89, 
Civil P. C., and make the necessary appli¬ 
cation? A dead man is on the record and, 
his legal representatives may have no know¬ 
ledge of the proceedings. On principle, I do 
not think the Court can sell the property of 
a dead man. I am therefore of opinion that 
the decree-holder before he could proceed 
with the execution should have substituted 
the heirs of Razaq. In this connexion re¬ 
ference may be made to-the Full Bench 
decision of the Madras High Court in 59 
Mad 461 1 where though the facts were dis¬ 
similar, the principle was laid down that 
execution proceeding could not be continued 
against the estate of a dead man without 
bringing on the record his legal representa¬ 
tives. What happened there was that after 
sale proclamation the judgment-debtor 
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died and the sale was held without substi¬ 
tuting his legal representatives. Subse¬ 
quently they made an application to set 
aside the sale. It was held by their Lord- 
ships that the sale was void and was liable 
to be set aside at the instance of the legal 
representatives. The proper order therefore 
to be passed in the present case is that the 
decree-holder should, in order that he may 
continue the execution proceeding, substi¬ 
tute in the place of deceased Razaq his legal 
jrepresentatives. While substituting them 
,the Court should issue notice under O. 21, 
iR. 22 against them, and their objections, 
whatever they may have to urge, should be 
heard before the execution proceeding can 
be further continued against them. 

On behalf of the respondents, Mr. Jalesh- 
war Prasad contends that inasmuch as the 
legal representatives already entered ap¬ 
pearance in the execution proceeding, there 
was no necessity of issuing a notice under 
O. 21, R. 22. He has relied on a decision 
of this Court in 7 Pat 790, 2 where a notice 
under O. 21, R. 22 was in fact issued but 
not served and the legal, representatives 
entered appearance and filed objections. It 
was held that no fresh notice under O. 21, 
R. 22 was necessary. That case is quite 
distinguishable from the facts of the present 
case. It has been held by the Privy Council 
in 42 Cal 72 3 and also by this Court in 11 
Pat 241 4 that the issue of a notice under 
O. 21, R. 22 unless the Court dispenses 
with it, is necessary to give jurisdiction to 
the Court to execute the decree. 

In this view it is not necessary to deal 
with the other objections because when the 
legal representatives, the appellants, have 
been substituted and been served with 
notices they will be at liberty to urge their 
objections and they will be dealt with ac¬ 
cording to law. I would therefore allow the 
appeal, set aside the order of the District 
Judge and direct that the Subordinate 
Judge do proceed with the execution in 
accordance with law giving opportunity to 
• the decree-holder to substitute in the place 
of the deceased Razaq his legal representa¬ 
tives, the present appellants. In the circum- 
- stances the parties should bear their own 
. costs throughout. I may mention that the 

2. Fakhrul Islam v. Bhubaneshwari Kuer, (1929) 

16 A I R Pat 79=117 I C 648=7 Pat 790. 

3. Raghunath Das v. Sundar Das, (1914) 1 A I R 
P C 129=24 I G 304=42 Cal 72=41 I A 251 
(P C). 

4. Smith v. Kailash Chandra, (1932) 19 A I R 

Pat 199=138 I C 99=11 Pat 241=13 PLT 
323. .< 


attachment that has already been effected 
of the properties of Razaq should continue 
so long as the present execution proceeding 
is to last. 

Rowland J. — I agree. The case illus¬ 
trates the difficulties that arise out of at¬ 
tempts to take short cuts in matters of 
procedure. The correct procedure for the 
initiation of proceedings against the surety 
was first to call on him to produce the 
judgment-debtor; next on his failure to do 
so to call on him to shew cause against 
forfeiture and execution; next on failure to 
shew cause to the satisfaction of the Court 
to obtain an order of the Court directing 
execution to proceed against the person and 
properties of the surety. The correct pro¬ 
cedure after the death of Razaq was to sub¬ 
stitute his heirs in the execution proceeding 
and obtain the leave of the Court to con¬ 
tinue the execution against them ; thereafter 
to serve them with notices under O. 21, 
R. 22 and on their appearance the Court 
after hearing and determining any objec¬ 
tions that they might make, would permit 
or disallow the continuance of the execu¬ 
tion. When the heirs of Razaq appeared in 
this case they seem to have appeared in 
their personal capacity as owners of pro¬ 
perty sought to be taken in execution of a 
decree not passed against them. They were 
not yet persons who had taken Razaq’s 
place as judgment-debtors, a position which 
would not be theirs until the decree-holder 
had obtained substitution of their names 
in his execution petition. The Subordinate 
Judge’s order seems to have been under¬ 
stood by the parties as meaning that the 
execution could not proceed against the 
heirs of Razaq though the point he had to 
decide was that the sale could not be held 
so long as no representative of Razaq was 
on the record. In that view he was cer¬ 
tainly right and the District Judge was in 
error. Some colour is lent to the view of 
law taken by the District Judge by a deci¬ 
sion in 47 Mad 63 6 where it seems to have 
been held that a sale of the effects of a 
deceased judgment-debtor was merely irre¬ 
gular and not illegal. But this decision was 
overruled by the Full Bench of the same 
Court in 59 Mad 461, 1 a decision based on 
the Privy Council authority in 42 Cal 72 3 
which was interpreted in a similar sense in 
this Court in 11 Pat 241. 4 The view taken 
by the Full Bench of the Madras High 

5. Doraiswami v. Chidambaram Pillai, (1924) 11 
AIR Mad 130=75 I C 46=47 Mad 63 = 45 
ML J 413. 
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Court wag that such a sale was void and 
not merely voidable. Such a sale cannot 
proceed. 

When the execution case is properly con¬ 
stituted by bringing heirs of Razaq on the 
record, the time will come for them as his 
representatives to raise objections, if any, 
as to the result of the departure from the 
regular order of procedure in the matter 
of the initiation of execution proceedings 
against Razaq, and for the Court to con¬ 
sider those objections. 

G.N./r.k. Appeal allowed. 

A. I. R, 1940 Patna 145 

Rowland J. 

Janlii Bai and others — Appellants. 

v. 

Maharaja Bahadur Bam Ban Bijaya 
Prasad Singh — Respondent. 

Appeal No. 124 of 1939, Decided on 8th 
November 1939, from appellate order of 
Addl. Sub-Judge, Arrah, D/- 27th March 
1939. 


(a) Bihar Tenancy Act (8 of 1934), Sch. 3, 
Art. 6—Suit by sixteen annas proprietor for 
sixteen annas rents of two tenures recorded 
under different khewats held by different per¬ 
sons—Suit decreed separately in respect of each 
khewat for less than Rs. 500 — Execution in 
respect of either decree is governed by Art. 6. 

A suit was instituted by sixteen annas proprietor 
for sixteen annas rents of two tenures recorded 
under different khewats held by different persons. 
The suit was decreed separately in respect of each 
of the khewats and separate decree for less than 
Rs. 500 was passed in respect of each khewat: 

Held that as the decree-holder held two separate 
decrees each of them for amounts less than Rupees 
500, execution in respect of either of them was 
governed by Art. 6, Sch. 3 : 34 Cal 298, AIR 
1918 Cal 929 and AIR 1929 P C 171, Expl. 

(b) Civil P. C. (1908), O. 1, R. 9—Multifari- 

ous suit allowed to proceed and resulting in 

decree — Defect is considered to have been 
waived. 


Under O. 1, R. 9 suits are not to be dismissed 
for misjoinder or non-joinder of parties and in case 
of misjoinder of causes of action the Court can in 


proper cases call on the plaintiff to amend his 
plaint by limiting the relief claimed to what he is 
entitled to in respect of one cause of action so as 
to avoid embarrassment. When this procedure is 
followed the plaintiff can of course bring a separate 
suit in respect of the other cause or causes of 
action. But when this course is not taken nothing 
turns on the fact that it might have been taken. 
Once a multifarious suit has been allowed to pro- 
ceed and has resulted in a decree the defect is con¬ 
sidered to have been waived and is irrelevant. 

A Tcnanc y Act (8 of 1934), Sch. 3, 

Art. 6— Decree under this Act.” 

It is not necessary that a suit should at its 
1940 P/19 & 20 


institution be framed in accordance with the pro¬ 
visions of the Bihar Tenancy Act in order to result 
in a decree under that Act : A I R 1926 Cal 645, 
Bisting . [p 147 0 1] 

D. N. Yarma — for Appellants . 

Mahabir Prasad and A. B. N. Sinha_ 

for Bespondent. 

Judgment. — This is an appeal by the 
judgment-debtors against whom execution 
was taken. In the Munsif’s Court they 
objected that the execution was barred by 
Art. 6 of Sch. 3, Bihar Tenancy Act, and 
this objection succeeded, the application to 
execute having been presented more than 
three years after the passing of the decree. 
On appeal the Subordinate Judge thought 
that limitation was governed not by Art. 6 
of the said Schedule but by .Art. 182 of 
the Schedule to the Limitation Act. He, 
on this view, considered that the question 
whether the execution was time barred 
would depend on whether there had been 
an intermediate application to execute the 
decree at a date which would save limita¬ 
tion under Article 182. 

Against that order this appeal is pre¬ 
sented, and it is contended that the limi¬ 
tation for this application to execute the 
decree is that prescribed by Art. 6, Sch. 3 
to the Bihar Tenancy Act which cannot be 
extended beyond the period of three years 
in consequence of the presentation of an 
intermediate application to execute the 
decree. It is necessary to state the particulars 
of the suit and of the decree passed. The 
plaintiff, who is the sixteen annas proprietor 
of the estate, instituted a suit claiming the 
sixteen annas rents of two tenures for four 
years. These tenures are those recorded in 
khewat Nos. 2 and 4 of the record of rights, 
khewat No. 2 bearing an annual rent of about 
Rs. 47 and khewat No. 4 the annual rent 
of Rs. 69. The persons interested in khewat 
No. 2 were not identical with those inter¬ 
ested in khewat No. 4, for the holders of 
khewat No. 2 were defendants 1 to 12 of 
the suit and the holders of khewat No. 4 
were defendants 1 to 9 only. There was 
also a claim in respect of some jagir and 
balagan lands. The suit was defended and 
an objection taken on the ground of multi¬ 
fariousness. By compromise between the 
parties it was settled that the suit be dis¬ 
missed as regards the jagir and other mis¬ 
cellaneous items claimed but be decreed 
separately in respect of each of the two 
khewats with the result that the decree- 
holder was given a decree for Rs. 204-4-6 
against the defendants 1 to 12 in. respect 
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of khewat No. 2 and another decree for 
Rs. 309-11-9 against defendants 1 to 9 in 
respect of khewat No. 4. TheMunsif thought 
that the judgment creditor should be deemed 
to hold two separate decrees, each of them 
for amounts less than Rs. 500, so that 
Art. 6 was applicable. The Subordinate 
Judge thought that the decrees were money 
decrees and not rent decrees and also that 
they are to be treated as a single decree. In 
my opinion, the Subordinate Judge was in 
error in both these points. He has drawn a 
wrong inference from 11 C W N 497=34 
Cal 298, 1 the true effect of which decision 
can best be gathered by reading it in con¬ 
nexion with subsequent decisions of the 
same High Court and of the Privy Council 
in 36 I C 398=26 CLJ 118 2 and 56 I A 
238=10 PLT 829, 3 respectively. The case 
in 34 Cal 298 1 decided this, that if a single 
decree is obtained against more tenancies 
than one, and if those tenancies are put up 
to sale in execution of such a decree, the 
sale will not carry the special consequences 
which the Tenancy Act attaches to the sale 
of a tenancy in execution of a decree for its 
own arrears. The consequences of the sale 
will be as against incumbrancers nothing 
more than the consequences of a sale in 
execution of a money decree. The Subordi¬ 
nate Judge appears to have read into this 
decision more than the Judges decided. 

In the next case, 36 IC 398, 2 a single suit 
had been instituted by the plaintiffs for 
rent claimed from the defendants in respect 
of three distinct tenancies held under three 
separate contracts. It is clear that in such 
a suit if a decree was obtained for the entire 
sum due, such decree could not be executed 
as a decree for rent against any of the 
tenures. This is in accordance with what 
was settled by the case I have previously 
cited. So, at the instance of the plaintiffs a 
decree was drawn up which specified the 
amount realizable by the sale of each of the 
three tenancies respectively. It was held 
that the position resulting was precisely 
the same as if the plaintiffs had brought 
three distinct suits for rent against the de¬ 
fendants, one in respect of each tenancy, 
and it was said to make no difference that 

1. Hridoy Nath Das v. Krishna Prasad, (1907) 34 

Cal 298=11 OWN 497=6 OLJ 163. 

2. Dhirendra Nath v. Nischintapore Co., (1918) 

6 A I R Cal 929=86 I 0 398=26 CLJ 118= 

22 0 W N 192. 

3. Prafulla Nath v. Satya Bhusan, (1929) 16 

A I R P 0 171=119 I C 618=66 I A 238=10 

P L T 829 (P O). 


instead of being drawn up on three different? 
sheets of paper the three separate decrees 
had been drawn up on one sheet of paper. 
Each decree, it was said, carried the con¬ 
sequence that it could be executed as a rent? 
decree against the tenancy in default, and 
it was further held that for the purpose of 
limitation also it was to be considered that 
there were three separate decrees. In the 
Privy Council case in 56 I A 238, 3 their 
Lordships had to consider the effect of & 
sale of a number of separate tenures in 
execution of a single decree with particular 
reference to the right of the auction-pur¬ 
chaser to annul incumbrances consisting of 
sub-tenures. Their Lordships held that it 
could not be said that each of the tenures 
had been sold for its own arrears, that the 
sub-tenure-holders were entitled each to 
save from sale the tenure under which he 
held by paying up the arrears of that tenure, 
and it would defeat the objects of the Act 
if several tenures could be lumped together 
in one order for sale. Thus, in deciding tha 
case before them the decision of their 
Lordships was in agreement with that in 
34 Cal 298 1 and other decisions of tha 
Calcutta High Court. But their Lordships 
went on to comment on a view that had 
been expressed in this country that when a 
plaintiff has joined in one suit claims in¬ 
respect of more than one tenure such a suit 
cannot result in a decree or decrees to sell 
the tenures separately so as to give the 
purchaser power to annul the incumbran¬ 
ces on each separate tenure. Their Lord- 
ships did not accept this view and pointed 
out that there was nothing in the Code of 
Civil Procedure or the Tenancy Act to pre¬ 
vent the decrees and orders from being sa 
moulded as to enable their provisions to 
apply distributively to the separate hold¬ 
ings in respect of which the suit is brought. 
“It would be a misfortune,” said their 
Lordships, 

to find a system of procedure so rigid as to lead to 
an illogical and inconvenient result and their 
Lordships are not prepared to hold that this diffi¬ 
culty exists. But obviously if the original suit ia 
brought in respect of separate tenures the plaintiff 
must see that the subsequent process takes such a. 
form that the tenures are in fact sold separately. 

Reading these three decisions together* 
it is clear that the result of what was done- 
in the original suit was to bring into exis¬ 
tence two separate decrees, one against 
defendants 1 to 12 for the rent due to the 
plaintiff in respect of khewat No. 2 and 
another against defendants 1 to 9 for the 
rent due in respect of khewat No. 4. Each 
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of fchege decrees was executable as a rent 
decree in accordance with the provisions of 
the Tenancy Act; each of them is for a sum 
of less than Rs. 500 ; and I have no doubt 
that execution of either of them is governed 
by Art. 6 of Sch. Ill to the Tenancy Act. 
It has been argued for the respondent that 
the nature of the decree depends on the 
frame of the suit and that this having been 
a suit for the rent of more than one tenure 
was a suit in which only a money decree 
could be passed. Indeed, it has been said 
that the suit was multifarious and was 
liable to be dismissed on this ground. As to 
that I must observe that under O. 1 R. 9, 
Civil P. C., suits are not to be dismissed for 
misjoinder or nonjoinder of parties and that 
in case of misjoinder of causes of action the 
Court can in proper cases call on the plain¬ 
tiff to amend his plaint by limiting the 
relief claimed to what he is entitled to in 
respect of one cause of action so as to avoid 
embarrassment. When this procedure is 
followed the plaintiff can of course bring a 
separate suit in respect of the other cause 
or causes of action. But when this course 
was not taken nothing turns on the fact 
that it might have been taken. Once a 
multifarious suit has been allowed to pro¬ 
ceed and has resulted in a decree, the defect 

is considered to have been waived and is 
irrelevant. 

Mr. Mahabir Prasad also invited me to 

hold that unless a suit was at its institution 

framed in accordance with the provisions of 

the Bengal Tenancy Act, it could not result 

in a decree under that Act. He relied on 

91 I 0 478 4 but the decision was on facts 

very different from those before me and 

does not seem to be applicable here. If it 

were applicable, I would point out that it 

was pronounced before the decision of the 

Judicial Committee of the Privy Council 

m 56 I A 238, 8 and in so far as it might 

lead to results at variance with the decision 

of their Lordships it could not be regarded 

as good law. The decision of the Munsif 

was correct and that of the Subordinate 

udge erroneous. The appeal is allowed and 

the decision of the Munsif restored. The 
appellants will hav* 


D.s./r.k. 


Appeal allowed . 


4. ^ Iahe “ d ' aN athv. Ashutosh Pradhan, (192 
13 AIK Cal 545=91 I 0 478 



^ A. I. R. 1940 Patna 147 

Harries C. J. and Faze Ali J. 

Sarjuprasad and another — 

J udgment-debtors — Appellants. 

v. 

Deoki Singh and others — 

Decree-holders — Respondents. 

Second Appeal No. 85 of 1939, Decided 
on 13th September 1939, from appellate 
decree of Dist. Judge, Gaya, D/- 21-12-1938. 

* Limitation Act (1908), Art. 182, Expin. 1 
— Partition decree allotting certain properties 
in severalty to each of parties but reserving 

certain portion as joint—Such decree is joint_ 

Application for execution by one party enures 
for benefit of all. 

Where a partition decree has allotted certain 
properties in severalty to each of the parties but has 
reserved a portion as joint between the parties, 
such decree must be regarded as joint decree within 
the meaning of Expln. 1 of Art. 182. This being so, 
an application for execution by one of the inter¬ 
ested parties brought within three years of the 
decree enures for the benefit of all the parties and 
a subsequent application for execution by another 
party within three years of the previous applica¬ 
tion is not barred though it is more than three 
years from the date of the decree '.AIR 1931 Cal 
581 Disting ; AIR 1932 Cal 869, Foil. ; AIR 1933 
Mad 789, Rel. on. [P 148 C 2 ; P 149 C 1] 

Rajkishore Prasad — for Appellants. 

-K* V. Varma — for Despondents. 

Harries C. J. — This is a second appeal 
from an order of the learned District Judge 
of Gaya in an execution matter. The decree- 
holders, who are respondents in this appeal, 
brought proceedings claiming partition of 
an estate. A preliminary decree was passed 
which was eventually made final. Four 
takhtas were prepared and allotted to the 
respective parties and one plot of land was 
left joint between the parties. The date of 
the final decree in this partition suit is 26th 
October 1923. On 22nd December 1936, 
the decree-holder-respondents filed an exe¬ 
cution application praying for delivery of 
possession of the takhta allotted to them. 

It is to be observed that this application 
was made more than three years after the 
date of the partition decree; but it is com¬ 
mon ground that during the interval two of 
the interested parties had made applications 
in execution and had obtained possession of 
their respective takhtas. If these two ap¬ 
plications enure for the benefit of all the 
parties, then it has to be conceded that the 

application of the decree-holder-respondents 

was within time. 

In the execution case filed on 22nd De- 
cember 1936, the decree-holders impleaded 

aLl the parties to the partition suit, but only 
the present appellants raised an objection. 
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On 27th September 1937, the appellant 
Sarju Prasad filed an objection praying that 
the execution case be dismissed on the 
ground that it was barred by limitation. It 
is to be observed that in this objection the 
appellant Sarju Prasad impleaded only the 
present decree-holder-respondents. He did 
not implead the other parties to the parti¬ 
tion proceedings. This objection was treated 
as separate miscellaneous case and num¬ 
bered Miscellaneous Case No. 99 of 1937, 
and in due course, this miscellaneous case 
was heard and determined by the learned 
Subordinate Judge. He held that the previ¬ 
ous application in execution did not enure 
for the benefit of the decree-holder-respon¬ 
dents, and accordingly he came to the con¬ 
clusion that their application for execution 
was barred by limitation in that it was 
presented beyond the period of three years 
from the date of the partition decree. On 
appeal the learned District Judge was of 
opinion that the execution application was 
not barred by time and reversed the deci¬ 
sion of the Court below. It is against the 
order of the learned District Judge that the 
present second appeal has been filed. 

In the first place, it has been argued that 
the application for execution made by the 
decree-holder was barred by time. Counsel 
for the appellants has urged that the two 
previous applications made by other par¬ 
ties could not be regarded as applications 
made by holders of a joint decree and thus 
would not enure for the benefit of the 
decree-holder-respondents. Counsel has re¬ 
lied upon the case in 35 C W N 448. 1 In 
that case it was held that an application by 
one of several parties to a partition decree 
to be put in possession of land allotted to 
him in severalty is not an application by 
one of a number of joint decree-holders, and 
thus such an application would not prevent 
time running against other parties to the 
partition decree. It must be remembered 
that in 35 C W N 448 1 no property had 
been left joint by the partition decree. The 
facts of the present case cannot be distin¬ 
guished from the facts in 36 C W N 772. 2 
In this latter case the partition decree 
allotted certain properties in severalty to 
each of the parties but reserved a certain 
property as ijmali between the plaintiff and 
the defendants; the plaintiff applied for 

1. Ram Nath Rai v. Harendra Kumar Rai,(1931) 

18 AIR Cal 581=131 I 0 860=58 Cal 1102= 

35 C W N 448=53 C Jj J 225. 

2. Man Mohan Gope v. MadhusudanGope, (1932) 

19 AIR Cal 869=139 I C 786=56 C L J 10 = 
r 36CWN 772. 
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execution and received part satisfaction. 
Subsequently some of the defendants applied 
for execution beyond three years of the date 
of the decree but within three years of the. 
plaintiff’s application for execution. A Bench 
held that the decree was passed jointly in 
favour of the plaintiff and the defendants 
within the meaning of Expln. 1 of Art. 182, 
Limitation Act, and the defendants’ appli¬ 
cation having been made within three years 
of the plaintiff’s application for execution, 
it was not barred by time. No distinction 
whatsoever can be drawn between the pre¬ 
sent case and the case in 36 0 W N 772, 2 
and in my judgment this latter Calcutta 
case should be followed. Expln. 1 to Article 
182, Limitation Act, is in these terms: 

Where the decree or order has been passed sever¬ 
ally in favour of more persons than one, distin¬ 
guishing portions of the subject-matter as payable 
or deliverable to each, the application mentioned 
in cl. 5 of this Article shall take effect in favour 
only of such of the said persons or their representa¬ 
tives as it may be made by. But where the decree 
or order has been passed jointly in favour of more 
persons than one, such application, if made by any 
one or more of them, or by his or their representa¬ 
tives, shall take effect in favour of them all. 

The question to be decided here is whe¬ 
ther the decree passed in this partition suit 
was a joint decree or not. It certainly gave 
the plaintiffs and defendants joint posses¬ 
sion of part of the property, though it also 
gave them separate possession of other pro¬ 
perties. The decree cannot be regarded as 
both a joint decree and a several decree. It 
cannot be regarded as though there is one 
decree for joint possession in favour of the 
plaintiffs and the defendants and another 
decree for separate possession of their res¬ 
pective allotments. In 36 C W N 772 2 at 
page 773, Bankin, C. J. observed : 

It seems to me that the decree before us is cer¬ 
tainly one passed jointly in favour of the plaintiff 
and the present respondents so far as the kali- 
khola and the road are concerned, and unless the 
decree is for the present purpose to be regarded as 
though there was one decree for joint possession in 
favour of the respondents and the plaintiff and 
another and different decree for separate possession 
of their allotments by the respondents, I think 
this appeal must fail. 

He held that the decree in that case 
which was very similar to the decree in the 
present case, was a joint decree and could 
not be regarded both as a joint decree and 
a decree held by each of the parties in 
severalty. The view expressed by the Cal¬ 
cutta High Court has been approved of in 
the case of 145 I C 968. 8 In my judgment 

3. Muhammad Sahoob Levai v. Mayamad 
Ammal, (1933) 20 A I R Mad 789=145 I C 
968=65 MLJ 582. 
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jfche present decree must be regarded as a 
joint decree, and that being so, the previous 
applications for execution must be regarded 
jas applications which would take effect in 
favour of all the parties. It is common 
ground that the present application was 
;made within three years of the previous 
execution application, and that being so, 
the application was not barred by Art. 182, 
Limitation Act. 

In the second place, it has been argued 
that the appeal before the learned District 


who might be interested. The appellant 
himself limited the scope of the proceedings 
and he cannot object to the manner in 
which the appeal was preferred in the 
Court of the learned District Judge. In my 
view, there is no merit whatsoever in this 
objection. For the reasons which I have 
given, I hold that this appeal fails and 
would accordingly dismiss it with costs. 

Fazl Ali J. —I entirely agree. 

D.s./r.k. Appeal dismissed. 


Judge was bound to fail for want of parties. 

The learned District Judge held that there A. I. R, 1940 Patna 149 


was no defect, but it has been strenuously 
urged before us that the learned District 
Judge could not decide the question of limi¬ 
tation in the absence of all the parties to 
the partition decree. The decree-holders 
impleaded all the parties to the partition 
decree in their execution application but 
as I have stated only one of them, namely 
the appellant, raised an objection. He filed 
an objection impleading the decree-holder- 
respondents only, and this objection was 
treated as a separate miscellaneous case. 
What the Subordinate Judge decided was a 
proceeding between the appellant and the 
decree-holders and having decided it in 
favour of the appellant the decree-holders 
were fully entitled, in my view, to appeal 
to the District Judge and implead only the 
appellant as respondent to the appeal. The 
appellant by his objection had invited the 
Court to decide the matter between him 
and the decree-holders, and that being so, 
he cannot now raise an objection that the 
decree-holders should have impleaded other 
parties who were not made parties by the 
appellant himself in Miscellaneous Case No. 
99 of 1937. The matter was one purely 
between the parties to this appeal, and that 
being so, the respondents were not bound 

to implead the other parties to the partition 
decree. 

It; kas been contended that a decision of 
the Court on the question of limitation 
binds all the other parties to the execution 
decree. Clearly, in this case, the appellant 

y invited a decision between him and 
he decree-holder, and it is unnecessary for 
us to consider at this stage what the possi- 
e effect of any finding on limitation might 
be. It is sufficient to say that the order 
under appeal was an order made between 
the parties to this appeal, and that being so, 
it cannot be said that the appeal before the 

L. ne< * ^ ls ^ ric ^ Jndge could not be sustain¬ 
ed by reason of failure to join other persons 


Rowland and Chatterji JJ. 
Nathuni Prasad and others — 

Appellants. 

v. 

Firm Radha Kishun Putt Rai — 

Respondent. 

Misc. Appeal No. 55 of 1939, Decided on 
29th August 1939, from order of Addl. Dist. 
Judge, Saran, D/- 3rd December 1938. 

(a) Hindu Law—Debts—Father—Son’s pious 
obligation to pay father’s debts ceases by dis- 
charge of insolvent father* 


The sou’s pious obligation arises on account of 
the existence of father’s debt. If the debt itself is 
extinguished, e. g. by order of discharge of the 
father, the very foundation of the pious obligation 
ls g° ne - [P 150 C 2] 

(b) Civil P. C. (1908), O. 21, R. 50—Appli¬ 
cability. 


Order 21, R. 50 applies even to a joint Hindu 
family firm consisting of father and son : A I R 
1930 Pat 205, Rel. on. [P 151 c 1 ] 

(c) Limitation Act (1908), S. 15 — Stay of 
execution during insolvency of one judgment- 
debtor does not bar execution against others. 


. Where a decree to be executed is against several 
judgmeut-debtors and the execution proceedings 
are stayed during the insolvency proceedings against 
one of them, the decree-holder is entitled to execute 
his decree against the others and cannot claim the 
benefit of S. 15, Limitation Act. [P 151 0 1, 2] 


B. N. Mitter and Jaleshwar Prasad — 


Girindra Nath Mukherji 


for Appellants . 


for Respondent. 

Chatterji J. —This appeal arises out of 
an execution proceeding. The decree under 
execution which is a money decree was 
obtained by the respondent on 12th De¬ 
cember 1925, in the Munsif’s Court at 
Benares against a firm named Ajodhyaram 
Nandji. This firm, according to the decree- 
holder, was a joint Hindu family firm con¬ 
sisting of Nandji and his sons and nephew : 
the nephew has since died leaving a widow* 
In the suit Nandji was the only person who 
was served with the summons. The decree- 
holder got the decree transferred to the 


A. I. R. 
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Munsif’s Court at Siwan and presented in 
that Court an application for execution on 
6th February 1926, which was registered 
as execution case No. 36 of 1926. This exe¬ 
cution was directed against the firm. On 
24th April 1926, Nandji filed an application 
for insolvency; on the same day he made 
an application in the execution case praying 
for stay of further proceedings till the dis¬ 
posal of the insolvency case. The prayer 
was allowed by order dated 3rd May 1926. 
It appears however that no injunction was 
passed in the insolvency case staying the 
execution. Nandji \*as adjudicated an insol¬ 
vent on 25th Maynl926. The execution 
case was ultimately struck off on 31st Janu¬ 
ary 1927, as neither party took any steps. 
The insolvency case was finally disposed of 
on 3rd February 1936, when Nandji was 
granted discharge. 

In the course of the insolvency proceed¬ 
ings the decree-holder proved his debt and 
made attempts to realize it by sale of the 
joint family properties of Nandji and his 
sons and nephew. He succeeded in selling 
the interest of Nandji alone in those pro¬ 
perties as the sons and nephew of the latter 
took the objection that their interest could 
not be sold by the receiver. This objection 
was accepted by the Court by its final order, 
dated 3rd February 1936. The decree-holder 
thereafter filed the present application for 
execution on 23rd December 1937, for reco¬ 
very of the decretal amount less what was 
realized by sale of Nandji’s share in the 
insolvency proceedings. In the application 
in the column of judgment-debtors are 
mentioned, besides Nandji, his four sons 
and three widows of the family, one of 
whom is the brother’s widow of Nandji. 
The four sons of Nandji and his brother’s 
widow came up with objections under S. 47, 
Civil P. C., alleging that they were not 
judgment-debtors under the decree sought 
to be executed, that the execution was 
barred by limitation and that they were not 
liable for the debt of Nandji. The learned 
Munsif substantially accepted these objec¬ 
tions and dismissed the execution case. On 
appeal the learned District Judge has re¬ 
versed his decision and ordered execution 
to proceed. He has found that the objectors 
are not judgment-debtors, but they are 
liable for the payment of the decree against 
Nandji to the extent of their shares in the 
joint family property. He has also over¬ 
ruled the plea of limitation. This appeal 
has been preferred by the four sons and the 
brother’s widow (of Nandji). 


On behalf of the appellants, three points 
have been urged by Mr. Mitter. (1) That 
Nandji’s debt was extinguished by reason 
of the provisions of S. 44 (2), Provincial 
Insolvency Act; (2) that having regard to 
the provisions of O. 21, E. 50, Civil P. C., 
execution cannot be granted against the 
objectors because they never appeared in 
the suit as partners, nor were they indivi¬ 
dually served as such with summons in the 
suit; and (3) that the execution is barred 
by limitation both under S. 48, Civil P. 0., 
and under Art. 182 of Sch. 1, Limitation 
Act. In my opinion all these contentions 
must prevail. As regards the first conten¬ 
tion, there can be no doubt that if the 
decree was against Nandji alone, the effect 
of the order of discharge was to extinguish 
the debt. S. 44 (2), Provincial Insolvency 
Act, is decisive on the point. It lays down 
that “save as otherwise provided by sub- 
s. (1) an order of discharge shall release the 
insolvent from debts provable under the 
Act.” For the present purpose the provi¬ 
sions of sub-s. (1) are not relevant and need 
not be referred to. Mr. Mukherji on behalf 
of the respondent suggests that though by 
virtue of the provisions of S. 44 (2), Provin¬ 
cial Insolvency Act, the debt payable by 
Nandji might be extinguished, the sons’ pious 
obligation nevertheless remained. This is a 
proposition which it is difficult to under¬ 
stand. The sons’ pious obligation arises on 
account of the existence of the father’s 
debt. If the debt itself is extinguished, the 
very foundation of the pious obligation is 
gone. 

Mr. Mukherji’s main contention however 
is that the decree was not against Nandji 
alone but against the joint family firm, in 
other words, against the other co-parceners 
as well. But neither of the Courts below 
has found as a fact that the firm Ajodhya- 
ram Nandji is the joint family business of 
Nandji and his co-parceners. The sons 
specifically denied that it was their joint 
family business. The learned District Judge 
seems to have accepted the position that 
the judgment-debtor under the decree was 
Nandji and Nandji alone. If however it is 
assumed that Nandji’s sons and nephew also 
were judgment-debtors under the decree, 
the institution and continuance of the in¬ 
solvency proceedings did in no way prevent 
the decree-holder from proceeding to exe¬ 
cute the decree as against them. Conse¬ 
quently, the present execution is hopelessly 
out of time. It is contended by Mr. 
Mukherji that in the insolvency proceedings 
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the decree-holder was throughout attempt¬ 
ing to realize his decree by sale of the 
entire joint family properties and therefore 
so long as those proceedings were in pro¬ 
gress, it was not open to him to take out 
execution. But in the insolvency proceed¬ 
ings the only remedy which the decree- 
holder could, and did pursue was to realize 
the debt so far as it was payable by the 
insolvent. The liability of the other judg¬ 
ment-debtors in respect of the decree was 
not in any way affected by the insolvency 
proceedings. 

As regards the second contention, I do 
not see how the decree-holder can escape 
from the clear provisions of O. 21, R. 50, 
Civil P. C. That rule provides that where a 
decree has been passed against a firm, exe¬ 
cution may be granted (a) against any pro¬ 
perty of the partnership; (b) against any 
person who has appeared in his own name 
under R. 6, or R. 7 of O. 30 or who was 
admitted on the pleadings that he is, or 
who has been adjudged to be, a partner; 
(cj against any person who has been indivi¬ 
dually served as a partner with a summons 
and has failed to appear. 

It is clear that execution cannot be 


granted against the objectors, unless it is 
shown that the requirements of els. (b) 
and (c) have been satisfied. There is nothing 
•on the record to show that this has been 
•done. Consequently execution cannot pro¬ 
ceed against the objectors. It is contended 
by Mr. Mukherji that O. 21, R. 50 does not 
apply to a joint Hindu family firm. But 
here again he is assuming that the firm 
Ajodhyaram Nandji is a joint family firm 
which has not been found as a fact. How¬ 
ever assuming that it is a joint family firm, 
there is no reason why the provisions of 

* t b. sllould not be applied. In 

I R 1930 Pat 205 1 a similar question 
came up for decision before a Division Bench 
of this Court. There a joint Hindu family 
®° n9 isting of father and son was sued 
an he father alone being served with 
summons, a decree was obtained against 

lu Execufc ion was taken out against 

the father and son. The son raised the ob¬ 
jection that execution could not be granted 

a f am . 8 . fc hlm ln view of O. 21, R. 50. This 
objection was upheld by this Court. 

Xhe objection as to limitation ia sought 

to be met on the ground that by reason of 

the order dated 3rd May 1926, staying exe- 
-cufcion, tbe decree-holde r woul d, under S. 15, 

?? 93 oi id 1 7 n ! n T < Vp Fo^ 8 Sah Sabeh Ram, 
11930) 17 AIR Pat 205=127 I 0 673 


Limitation Act, be entitled to exclude the 
period from that date till 3rd February 
1936, when the insolvency case was finally 
disposed of. But the effect of the order 
staying execution was to prevent the decree- 
holder from executing the decree as against 
Nandji, the insolvent. The decree-holder 
was still at liberty to execute the decree 
against the present objectors. As against 
them the order dated 3rd May 1926, did 
not interpose any bar so as to stop the run¬ 
ning of time. The present execution there¬ 
fore is barred both under Art. 182 of Sch. 1, 
Limitation Act, and under S. 48, Civil P.C. 
In the view I take it is unnecessary to 
decide the question that was raised before 
us as to whether S. 48, Civil P. C. is con¬ 
trolled by S. 15, Limitation Act. The result 
is that the appeal should be allowed and 
the execution case be dismissed. The appel¬ 
lants will be entitled to costs throughout : 
hearing fee Rs. 16 in each Court. 

Rowland J. —I agree. 

G.n./r.k. Appeal allowed . 
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Harries C. J. and Fazl Ali J. 

Ganesh Mahto — Appellant. 

v. 

Bhawan Mahto and another _ 

Respondents. 

Appeal No. 936 of 1937, Decided on 14th 

September 1939, from decision of Sub- 

Judge, First Court, Chapra, D/- 26th July 
1937. 

Limitation Act (1908), Art. 99 — ‘Date of 
payment must be determined with reference 
to circumstances of each case — Date of pay¬ 
ment held date on which payment order was 
made over to decree-holder's pleader. 

It is not safe to lay down any rigid formula for 
the purpose of determining the date of payment as 
the question of payment being a question of fact 
must be determined with reference to the circum¬ 
stances of each case. [P 153 q 

In execution of a joint decree for rent against A 
andS, the decree-holder obtained from the execu¬ 
tion Court an order for the attachment of certain 
sum lying to the credit of A in another Court. 
The execution Court directed the attached money 
to be transferred to the credit of the decree-holder 
Subsequently, payment order was made over to 
the decree-holder’s pleader by the Court in which 
the sum was lying to the credit of A. A brought a 
suit against B for contribution : 

Of H ^\ d QQ at th6 ,? at0 -, of payment for the purpose 

"T the , da, i 0 when payment order was 
made to the decree-holder’s pleader : A I R 1928 

Cal 361 and AIR 1936 Mad 782, lifting 

n , _ [P 153 0 11 

Uareshwar Prasad Sinha_ 

„ for Appellant. 

Harnarayan Prasad and B. B. Sahay — 

for Respondents. 
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Fazl Ali J. — This is an appeal by the 
plaintiff in a suit for contribution -which 
was decreed by the trial Court but has 
been dismissed on appeal by the lower Ap. 
pellate Court on the ground of limitation. 
The only question to be decided in this 
Court is whether the decision of the lower 
Appellate Court as to limitation is correct. 
It appears that one Jitan Mahto had a joint 
decree for rent against the plaintiff and 
defendants, and in execution of that decree 
he obtained from the third Munsif of 
Chapra, to whom he had applied for the 
execution of the decree, an order for the 
attachment of a sum of Rs. 163-2-6, which 
had been paid into the Court of the Fourth 
Munsif by one Parmeshwar Mahto, a judg¬ 
ment-debtor of the plaintiff, to the credit 
of the latter. On 30th July the original 
order of attachment was modified by the 
Third Munsif as follows : 

Decree-holder is allowed to withdraw Rs. 40-8-3 
only out of Rs. 163-2-6 and in respect of the 
balance amount, the attachment is withdrawn. 
Inform the Court concerned accordingly. Put up 
on the date fixed for further orders. 

Subsequently on 20th August, the same 
learned Munsif passed the following order: 

Let the attached money be transferred to the 
credit of decree-holder and send the payment 
order to the Court concerned and put up on 2nd 
September 1932 for orders. 

On 3rd September 1932, the payment 
order was made over by the Fourth Munsif 
to the decree-holder's pleader. Article 99, 
Limitation Act, which is undoubtedly the 
proper Article applicable to the present suit 
provides that the period of limitation in a 
suit for contribution by a party who has 
paid the whole or more than his share of 
the amount due under a joint decree, is 
three years from the date of the payment 
in excess of the plaintiff’s own share. Thus 
the real question to be decided in this ap¬ 
peal is what was “the date of the payment’* 
in the present case. The plaintiff’s conten¬ 
tion is that the date of the payment was 
3rd September 1932, when the payment 
order was handed over by the Fourth Mun¬ 
sif who held the plaintiff’s money, to the 
decree-holder’s pleader. On the other hand 
it is contended on behalf of the defendants 
that the date of the payment was 20th 
August 1932, because on that date the 
Third Munsif directed that the attached 
money be transferred to the credit of the 
decree-holder and the payment order sent 
to the Court concerned. The learned Sub¬ 
ordinate Judge whose judgment is under 
appeal has held that limitation began to 


run from 20th August, and as the present- 
suit was brought more than three years 
after this date, it was barred by time. 

In my opinion the view expressed by 
the learned Subordinate Judge is not cor¬ 
rect. It is to be remembered that the at¬ 
tached money was in deposit in the Court 
of the Fourth Munsif and that before it 
was paid to Jitan Mahto (the decree-holder 
under the rent decree), a payment order 
had to be sent to him by the Third Munsif 
who had issued the order of attachment. 
All that happened on 20th August, was 
that the Third Munsif directed his office to 
note the transfer of the attached money to 
the decree-holder’s account and send the 
payment order to the Court of the Fourth 
Munsif. There is nothing in the judgments 
of either of the two Courts below to show 
when the payment order was actually pre¬ 
pared and when it was actually sent to the 
Fourth Munsif, but both the Courts below 
are agreed that it was not until 3rd Sep¬ 
tember, that the payment order was actual¬ 
ly issued to the decree-holder’s pleader. It 
further appears that the Third Munsif did 
not record satisfaction of Jitan Mahto’s 
decree until 16th September, and presum¬ 
ably he did so only after he received inti¬ 
mation that money had been withdrawn by 
Jitan Mahto. In my judgment the payment 
to the decree-holder cannot on these facts 
be deemed to have been made prior to 3rd 
September 1932. 

The learned advocate for the respondents 
has, in support of his contention that the 
payment in the present case must be deemed 
to have been made on 20th August, referred 
.us to 56 Cal 192 1 and AIR 1936 Mad 
782. 2 The facts of both these cases how¬ 
ever are easily distinguishable from those 
of the present case. In 56 Cal 192 1 the 
landlords of a certain taluk had obtained a 
decree for rent against the plaintiff and 
defendants who were co-sharers in that 
taluk and when the property was adver¬ 
tised for sale, the plaintiff deposited the 
entire decretal amount in Court, which 
was accepted by the Court and the land¬ 
lord’s decree was recorded as satisfied. The 
deposit was made by the plaintiff in Court • 
on 4th February 1920, and the money was 
actually withdrawn by the decree-holders 
on 14th February 1920. On these facts it 

1. Gahar Ali v. Abdul Owahab, (1928) 15 AIR 

Oal 361=114 I C 134=56 Cal 192=49 OLJ 

5=32 OWN 1030. 

2. Meghavarnam Naidu v. Mahamad Mohideen- 

Sahib, (1936) 23 A I R Mad 782. 
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was held in a suit for contribution brought 
by the plaintiff against the defendants that 
the period of limitation for the suit began 
to run fiom the date on which the money 
was appropriated by the Court in payment 
of the decree-holder’s dues and not from 
the date when the decree-holder withdrew 
the money. In the second case the suit for 
contribution was based on a payment made 
by the plaintiffs, who owned lands in a 
holding of which defendants 2 to 4 were 
also pattadars, in order to save the holding 
from sale for arrears of rent due to defen¬ 
dant No. 1 ; and it was held that the period 
of limitation for the suit began to run from 
the date on which the plaintiff had depo¬ 
sited the amount in question for saving the 
property. 

It is to be noted that both these cases 
were cases of voluntary payment, and as 
such, are clearly distinguishable from the 
present case, where the alleged payment 
was made under compulsion. It is con¬ 
tended that the test as to the date of pay¬ 
ment is as laid down in 56 Cal 192 1 , to find 
out on what date the plaintiff lost dominion 
over the money which he paid. But in my 
opinion that is not a test which can be ap¬ 
plied to every case, and it is certainly not 
the correct test so far as the present case 
is concerned, because here the plaintiff may 
■well be said to have lost control over the 
money on the date the money was attached 
by the Third Munsif at the instance of the 
decree-holder. It will be perhaps more 
accurate to say that the true test is to find 
out when the money ceased to become the 
money of the plaintiff, but it is not safe to 
lay down any rigid formulla for the pur¬ 
pose of determining the date of payment, 
as the question of payment being a question 
of fact must be determined with reference 
to the circumstances of each case. In my 
opinion it is impossible to hold on the facts 
01 tfae Present case that time could begin to 
run against the plaintiff prior to 3rd Sep- 
ember and as the present suit was brought 

years of that date, I am unable 
to bom that it was barred by limitation. I 

would therefore allow this appeal with 
costs, set aside the judgment aDd decree 

of the lower Appellate Court and decree the 
plaintiff s claim with interest at six percent, 
from 3rd September 1932 until realization. 

Harries C. J. __ I agree . 
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d.s./r.k. 


Appeal allowed . 
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Fazl Ali and Dhavle JJ. 

Lai Tirathnath Sahi Leo and others _ 

Plaintiffs — Appellants. 

v. 

Lai Mritunjoya Nath Sahi Deo and 
others — Defendants —Respondents. 

Appeai No. 891 of 1934, Decided on 
^°t . July 1939, from appellate decree of 
Judicial Commissioner, Chota Nagpur D/- 
28th April 1934. 

i Q 7 c? ta c NagP o U , r ^ ncumI}ered Estates Act (7 of 
1876), Sec. 21-B — Suit by holder — Same 

manager representing plaintiff and defendant 

— buit not sham contest but properly defended 

— Decree is not nullity. 

E\en if in a suit by a holder the same manager 
represents both the plaintiff and the defendant 
tne decree passed in such suit cannot be a nullity 
if the proceedings in the suit did not represent a 
mere sham contest and the suit was properly defen¬ 
ded : 25 Bom 606, Disting. [P 154 C 2; P 155 C 1] 

Govt. Pleader and K. K. Banerjee_ 

XT XT c for Appellants. 

in. rs. ben — for Respondents. 

Fazl Ali J. — This appeal arises out of 
a suit m which the plaintiffs claimed parti¬ 
tion of two annas share in a tenure known 
as the Badla estate. The suit was decreed 
by the trial Court but dismissed on appeal 
by the Judicial Commissioner of Chota 

Nagpur. Hence this second appeal by the 
plaintiffs. 

It appears that on 10th June 1873 one 
al Gagan Nath Sahi Deo, who owned a 
ten annas share in the estate, executed two 
mukarrari deeds, one in respect of four 
annas share in favour of the plaintiffs’ 
lather and another in respect of three 
annas share in favour of certain other per¬ 
sons. Between the years 1917 and 1919 
two suits were brought by the two sets of 
mukarraridars against defendants 1 and 2 
(who alone disputed their title) for a decla¬ 
im 1011 of their respective titles under the 
wo mukarrari pattas and for possession, 
and both the suits were ultimately decreed. 
The plaintiffs’ suit, which was Title suit No. 

35 °f 1919 > was decreed in respect of only two 
annas share in the estate, and it is not dis¬ 
puted that if the decree in that suit is held 
to be good and valid, the present suit must 
succeed. As to the legal effect of the decree 
however the two Courts below have ex- 
pressed conflicting views. The trial Court 
has held that the decree was a perfectly 
valid one and both the parties were bound 
by !t. The lower Appellate Court has on the 
other hand expressed the view that the 
decree is a nullity and the plaintiffs have 
ere oie no subsisting title in the property 
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sought to be partitioned. One of the main 
questions to be determined in this appeal 
is which of the two views is correct. 

It appears that the plaintiffs’ estate 
which is known as the Mesmano estate 
was placed under a manager under the pro¬ 
visions of the Encumbered Estates Act 
in the year 1906. In 1919 the estate of 
defendants 1 and 2 also, who are khor- 
poshdars claiming ten annas interest in 
the Badla estate in spite of the decree 
passed against them in the suit brought on 
behalf of the plaintiffs in 1919, (there is 
no dispute with regard to the remaining 
six annas which is admittedly owned by 
defendants 4 to 10) was brought under the 
protection of the Encumbered Estates Act. 
Thus, when Title Suit No. 35 was insti¬ 
tuted on behalf of the plaintiffs in 1919 
the estate of the plaintiffs as well as defen¬ 
dants 1 and 2 was in the hands of the 
common manager named Mr. Durham 
Waite. Now, S. 21-B, Chota Nagpur En¬ 
cumbered Estates Act (7 of 1876) provides 

firstly that 

©very suit or appeal by the holder shall be insti¬ 
tuted in his name by the manager; 

and secondly that 

no person other than the manager shall be ordered 
to sue or to be sued as next friend or guardian, or 
be named as guardian of the holder for a pending 
suit. 

In view of these provisions Mr. Durham 
Waite had to represent both the plaintiffs 
and the contesting defendants as their next 
friend. The High Court in disposing of the 
appeal in Title Suit No. 35 noticed this 
anomaly and observed as follows : 

If the plaint is accepted to be properly verified 
the written statement must be held to be not 
verified in accordance with law. The written 
statement is a later document wherein the facts 
stated in the plaint have been contradicted. There¬ 
fore it becomes impossible to act upon the plaint 
also. The law requires that the pleadings must be 
verified by a person who either knows personally, 
or has reliable information as to the truth of the 
facts stated therein. In this view the pleadings 
become illegal in this case. But as the legal repre¬ 
sentatives of the parties do not press this matter 
and want a decision on the appeal and as the 
questions involved in the appeal are almost the 
same as those that arose in F. A. No. 65 of 
1919 which we have just disposed of where the 
-defendant was not under the Court of Wards, we 
do not want to throw out the pleadings. We how- 
over doubt if the defendants when released from 
the Court of Wards will not challenge the conduct 
of the case. This matter should be brought to the 
notice of the manager and the authorities con¬ 
cerned. 

Referring to these observations, the 
learned Judicial Commissioner says in his 
judgment : 


It seems to me clear therefore that in view of 
these observations of the Hon’ble High Court and 
of the objections taken by the defendants in this 
present suit, the decree of 1919 in the plain¬ 
tiffs* favour cannot be held to be binding on the 
defendants. Further discussion of the other issues 
raised in this suit is therefore unnecessary. 

Now the learned Judges of the High 
Court thought that if any decree passed in 
the suit would be a nullity, they would not 
have upheld the judgment of the trial 
Court. Indeed they definitely remarked 
that in the circumstances of the case they 
did not feel disposed to throw out the 
pleadings which they said had not been 
verified in accordance with law. They have 
undoubtedly said that the defendants might 
perhaps challenge the conduct of the case 
after the estate was restored, but they did 
not state that they would be able to chal¬ 
lenge it successfully or that the decree 
passed in the suit could be avoided without 
bringing a suit to set it aside. The learned 
advocate for the respondent relies strongly 
on an observation made in 25 Bom 606 1 
that: 

It was an elementary rule of procedure that the 
same individual even in different capacities cannot 
be both a plaintiff and defendant to one and the 
same action. 

But in my opinion those observations do 
not strictly speakiDg apply to the present 
case in which the parties were entirely 
different. The fact that the same manager 
represented both the plaintiff and the defen¬ 
dant undoubtedly made the proceedings 
highly anomalous, but if we bear in mind 
the special circumstances of the case, it is 
difficult to hold that the decree is a nullity. 
The question which we have to ask, is whe¬ 
ther there was a genuine and bona fide 
contest in the suit. I have already referred 
to the provisions of the Encumbered Estates 
Act which made it necessary that the par¬ 
ties should be represented by the manager 
of the encumbered estate. Thus the ano¬ 
maly which is pointed out on behalf of 
the appellant was to some extent due to the 
provisions of the Act as it stood at the time 
of the suit. The manager of the encumbered 
estates had to bring the suit within the 
period of limitation, otherwise the plain¬ 
tiff's right would have been barred. At the 
same time he seems to have done every¬ 
thing to ensure that the defendant's case 
was properly presented to the Court. 

Neither in the Court below nor before us 
it was suggested on behalf of the appellant 
that the manager did not properly defend 

1. Rustomji v. Parshotamdas, (1901) 25 Bom 606 
=3 Bom h R 227. 
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the suit or that he failed to put forward 
any pleas which would have defeated the 
plaintiff s action. That the defendants were 
not in any way prejudiced in the litigation 
is borne out by the fact that a suit of a 
similar nature which has been brought by 
the mukarraridars of the three annas in¬ 
terest to enforce their mukarrari lease was 
decreed both by the trial Court as well as 
by the High Court in spite of the fact that 
that litigation was contested by the defen¬ 
dants themselves on the same grounds as 
Suit No. 35 of 1919. Thus, the utmost that 
can be said in favour of the appellant is 
that the procedure adopted in the suit was 
somewhat irregular, but that by itself would 
not make the decree passed in the suit a 
nullity, especially as the Court had com¬ 
plete jurisdiction to try the suit. After all 
what we have to look to is the substance 
and not the form of the action, and once it 
is clear that notwithstanding the fact that 
the parties were represented by the same 
manager, the proceedings in the suit did 
not represent a mere sham contest and 
that the suit was properly defended, the 
decree must be held to be a good decree. It 
is not denied that the decree was fully 
given effect to and that the plaintiffs are 
still in possession under that decree. Thus 
the plaintiffs having established their title 
as well as possession are entitled to a decree 
in the suit and in this view I would allow 
this appeal, set aside the judgment and 
decree of the lower Appellate Court and 
restore the decree of the trial Court. The 

appellants will be entitled to their costs in 
all the Courts. 


Dhayle J. —I aglee. The respondents 
challenge the decree in the suit of 1919 on 

Tv/? 6 £ roun( ^ fchat the same individual 
Mr. Durham Waite acted both for the plain¬ 
ly +. 8 u an< ^ for the defendants in that suit ; 

f fu S ° un ^ er express provisions 
ot the Chota Nagpur Encumbered Estates 
Act as it stood at the time. The Act has 
since been amended to get over the patent 
anoma y of the same individual in different 

capacities appearing to act for the plaintiff 

e . cfendant in one and the same 

^ fc be rule against permitting an 
individual to do so is a rule of procedure. 

It is not a rule of jurisdiction. Were it 
otherwise a case like 25 Bom 606 1 could 
not have stood for a moment. That was a 
case where at the appellate stage it had 
come to pass that the same individual 
figured amongst the appellants and was also 
the sole respondent. The Court referred to 


what is called “the elementary rule of pro¬ 
cedure, too often disregarded in this coun¬ 
try” and observed that though the Courts 
of Equity had strictly followed the rule 
that a man cannot be both plaintiff and 
defendant, they did not allow it to stand in 
the way of doing justice between the par¬ 
ties ,* for provided all interested were before 
the Court either as plaintiffs or as defen¬ 
dants, they adjusted and determined their 
rights. That in the circumstances of 1919 
the rule could not possibly be regarded as 
more than a mere rule of procedure is indi¬ 
cated not merely by the terms of S. 21-B, 
Chota Nagpur Encumbered Estates Act,' 
without the proviso that has been subse¬ 
quently added to it in 1924, but also by the 
fact that the learned advocate for the res¬ 
pondents has not been able to urge that the 
application of the Act to an encumbered 
estate saves the limitation applicable to 
ordinary cases. The suit had therefore to 
be brought within the ordinary period of 
limitation, and it had to be brought in con- 
fortuity with S. 21-B. It would have been 
impossible for any Court to have thrown 
out such a suit on the ground of jurisdic¬ 
tion or as not competently framed. There 
is also no question that if the decree in the 
suit of 1919 stands, the partition suit 
brought by the respondents must succeed, 
for we now have a definite finding of fact 
by the lower Appellate Court on remand 
that the plaintiff-respondents were at the 
date of the suit in possession of the two 
annas share which they had claimed as the 
subject of the partition, while the decree in 
the suit of 1919 establishes their title to 
that share vis-a-vis the appellant, the res¬ 
pondent’s possession having, as a matter of 
fact, commenced under but some years 
after the passing of that decree. 

d.s./r.k. Appeal allowed. 
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Harries C. J. and Faze Ali J. 
Sheonarain Prasad Singh and others _ 

Defendants — Appellants, 
v. 

Ganga Prasad Sahu — Plaintiff_ 

A 1 XT „ Respondent. 

Appeal No 778 of 1938, Decided on 1st 
September 1939 from appellate decree of 
Dist. Judge, Gaya, D/- 11th January 1938. 

Limitation Act (1908), Art. 116-Decree-hol- 

fl" ? 5S,gn,ng h “ .decree and out of considera¬ 
tion leaving'certain sum with assignee to be paid 
to asssignor s creditor after realization of decree 
—Assignee refusing to pay—Suit by creditor of 
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assignor to recover amount payable to him is 
suit for compensation for breach of contract 
and is governed by Art. 116 —Interest on amount 
paya ble can be granted. 

Where a decree-holder has assigned his decree and 
out of the consideration has left certain amount 
with the assignee to be paid to the creditor of the 
assignor after the decree is realized and on assignee’s 
failure to pay, the creditor of the assignor brings a 
suit to recover the amount payable to him, the suit 
is one for compensation for breach of contract and 
not a suit to recover money lent or money due as 
result of transaction similar to a loan. The suit is 
therefore governed by Art. 116: A I R 1930 Pat 
46, Pel. on, [P 157 0 1] 

In such a suit in ascertaining the amount of 
compensation reasonable rate of interest should be 
granted on the amount payable under the agree¬ 
ment : A I R 1933 Pat 196, Disting. [P 157 G 2] 

Nawal Kishore Prasad II and R. P. 

Jaruhar — for Appellants . 

B. C. De and K. N. Lai — 

for Respondent. 
Harries C. J. — This is a defendants’ 
appeal from concurrent decrees of the 
Courts below decreeing the plaintiffs’ claim 
for Rs. 1,700 and interest thereon at the rate 
of twelve per cent, per annum from 27th 
July 1933. On 12th July 1920, one Prasad 
Sahu, predecessor-in-interest of plaintiffs 2 
and 3, obtained a preliminary mortgage 
decree for Us. 7379 against Asfandiar 
Khan, and on 13th June 1921, this decree 
was made absolute. On 1st August 1924, 
Prasad Sahu assigned this mortgage decree 
to defendants 1 to 3 and two other persons 
for Rs. 5,000. A sum of Rs. 3300 was paid 
to Prasad Sahu and the remainder, namely 
Rs. 1700, was left with defendants 1 to 3 
to be paid to plaintiff 1 who was a creditor 
of Prasad Sahu. It was a term of the agree¬ 
ment that this sum was not to be paid to 
plaintiff 1 until defendants 1 to 3 had rea¬ 
lized the decree. Defendants 1 to 2 executed 
the decree assigned to them in execution 
case No. 289 of 1932 and on 11th July 
1933, the judgment-debtor deposited the 
decretal amount in Court. On 18th July 
1938, this amount was attached by some 
third party, but on 21st July 1933, the 
attachment order was withdrawn and the 
execution case was dismissed on full satis¬ 
faction to the decree-holder. On 24th July 
1933, defendants 1 to 3 withdrew the 
money which had been so deposited. For 
some reason or other defendants 1 to 3 
refused to pay the sum of Rs. 1,700 to 
plaintiff 1 as they had agreed in the con¬ 
tract of 1st August 1924, and on 22nd July 
1936, the plaintiffs brought this suit to 
recover the sum of Rs. 1,700 together with 
interest. Both the Courts below decreed 


the plaintiffs’ claim; but it has been con¬ 
tended by Mr. Nawal Kishore Prasad on 
behalf of the appellants that the decrees of 

the Courts below cannot be sustained. 

# 

The first point taken by the appellants is 
that this suit was barred by limitation. As 
I have stated earlier, the sum of Rs. 1700 
was not payable by defendants 1 to 3 to 
plaintiff 1 until the defendants had realized 
the decree. The decretal amount was depo¬ 
sited by the judgment-debtor in Court on 
11th July 1933, but this was attached by a 
third party. However, on 21st July 1933, 
the attachment order was withdrawn and 
the execution case dismissed because the 
decree had been fully satisfied. It has been 
contended that the decree was realized at 
latest by 21st July 1933, and that time ran 
from that date. The suit was actually 
brought on 22nd July 1936, over three years 
from the date when the decree was rea¬ 
lized. If this was a suit to recover a sum of 
money due, it would have been barred in 
three years, and it might well be said that 
the present suit was out of time. The trial 
Court appears to have thought that the pre¬ 
sent suit was one for specific performance 
and that Art. 113, Limitation Act applied. 
It was, however, held that time began to 
run not from the date when the execution 
case was dismissed on the ground of full 
satisfaction but from the date when the 
money was actually withdrawn, namely 
24th July 1933. Accordingly the learned 
Munsif held that the suit was within time. 
The lower Appellate Court was of opinion 
that this was a suit to which Art. 116, 
Limitation Act applied and as that article 
gave the plaintiffs sh? years to bring' the 
suit, the suit was well within time. It has 
been strongly urged that this is a suit for 
specific performance, but, in my view, it is 
clearly not so. Specific performance can 
only be asked for in suits falling within 
S. 12, Specific Relief Act, and clearly this 
is not such a suit. 

It was further argued that this was a suit 
for indemnity; but in my view it is nob 
such a suit. The contract entered into by 
defendants 1 to 3 was not to indemnify 
plaintiffs 1, 2 and 3 against any loss but it 
was a contract to pay plaintiff 1 a sum of 
money on the happening of a specific event, 
namely the realization of the decree. It 
appears to me that this is a case where 
compensation is sought for breach of con¬ 
tract. Defendants 1 to 3 promised to pay 
plaintiff 1 Rs. 1700 when the decree was 
realized, and this promise they have broken. 
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It is not a suit to recover money lent or 
money due as a result of some transaction 
similar to a loan. It is clearly a case where 
the plaintiffs are suing for compensation 
for the defendants’ breach of contract. That 
being so, Ait. 116, Limitation Act applies, 
and that Article gives the plaintiffs six 
years to bring the suit. The suit, therefore, 
was well within time, and the defence of 
limitation was of no avail to the defendants. 
In my view this case cannot be distinguished 
jfrom the case in 8 Pat 860. 1 In this latter 
case money had been left with a vendee to 
pay a debt due from the vendor to a third 
party. The vendee failed to pay, and a 
Bench of this Court held that his failure 
gave the vendor a right to sue for compen¬ 
sation for breach of contract, and that 
Art. 116, Limitation Act applied to such a 
suit. It is impossible to distinguish that 
Bench case from the case now before the 
Court, and that being so, it must be held 
that the present suit is within time. 


It was further argued that if this suit 
was a suit for compensation, then the 
plaintiffs’ claim was bound to fail by reason 
of the fact that plaintiffs 2 and 3 had 
failed to establish that they had suffered 
any loss. It was contended that before 
plaintiffs 2 and 3 could succeed, they would 
have to show that they had been compelled 
to pay plaintiff 1 the sum of Bs. 1700 which 
the defendants had contracted to do. In the 
first place, this argument entirely overlooks 
the fact that plaintiff 1, the person who 
was to receive the money, is a party to the 
suit. Both the Courts held that he was a 
privy to this contract, and that being so, he 
has obviously suffered loss, because he has 
not received the sum which the defendants 
contracted to have paid over to him. Fur- 
her, it appears to me that plaintiffs 2 and 
o have suffered serious loss even if they 
have not been called upon as yet to pay 

W i h? V4 due . to P lainfciff 1* Their liability to 
p aintiff 1 i s still undischarged, and that 
eing so, they can sue for compensation for 

breach of contract. This point also has 

been clearly decided in 8 Pat 860 1 to which 
ave already referred. In my view, how¬ 
soever this case is regarded, the plaintiffs 
a\e a cause of action for compensation. 

have argued that 
the Courts below were wrong in granting 

interest upon this sum of Bs. 1700, and 


l. 


® ingh v. Raghunath 
860 30 17 A 1 R Pat 46 =122 I C 244 


Prasad, 
= 8 Pat 


reliance has been placed upon a Bench 
decision of this Court: 12 Pat 216, 2 in 
which it was held that in the absence of an 
agreement, express or implied, interest on 
money wrongfully detained is not recover¬ 
able either under the Interest Act or under 
the proviso to the only Section in that Act. 
If this was a claim for money wrongfully 
detained, there can be no doubt that inte¬ 
rest could not be recovered; but if the suit 
is to be regarded as a suit for compensation, 
then the plaintiffs are entitled to such an 
amount as would compensate them for the 
loss which they have suffered by reason of 
the defendants’ breach of contract. The 
defendants, the moment they realized this 
money, were bound by their contract to pay 
it to plaintiff 1, and this they failed to do. 
The Court must, therefore, consider what 
damage the plaintiffs have suffered. It 
appears to me that plaintiff 1 has clearly 
suffered damage in excess of Bs. 1700 and 
if this is regarded as a claim by plaintiffs 2 
and 3 they also suffered loss in excess of 
Bs. 1700. They have been deprived of the 
use of this money because of the defndants* 
breach of contract and the latter are bound 
to compensate the plaintiffs for their loss. 

It appears to me that the correct measure 
of damages is the loss sustained by the 
plaintiffs, and such loss can very properly 
be estimated as Bs. 1700 plus a reasonable 
rate of interest thereon. That would be a 
air and reasonable manner of ascertaining 
the amount of compensation due by reason 
of the breach of contract. Both the Courts 
below have considered 12 per cent, per 
annum simple to be reasonable interest 
upon this money. It may be that the lower 

^° Ur .^™ ere Wrong in g ranfcin g a decree for 
-Ks. 1700 together with interest in terms; 

but the decree can be justified when it is 

f?J ar ^ e( ^ as a decree which gives the plain- 
tiffs the actual loss which they have 
suffered. In my view interest at 12 per 
cent, together with the amount of Bs. 1700 
fairly and reasonably represents the loss 
suffered by the plaintiffs. That being so 
they were entitled to recover such a sum 
by way of damages for breach of contract. 
The argument that they were not entitled 
to interest as such is really academic. If 

^ r6 n ntl ? e u f° fche ful1 a “°™t granted 

°r rt below by way of damages 
then the decrees of the Courts below must 

be sustain ed. Th e resu lt therefore is that 

v- Kndhya Debi, (1933) 20 
P L^^ 49 196=146 1 ° 56=12 Pat 216 = 14 
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this appeal fails and is dismissed with 
costs. 

Fazl Ali J. — I agree. 

D.S./r.k. Appeal dismissed . 
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Harries G. J. and Mohamad Noor J. 

Harekrishna Das — Petitioner. 

v. 

Sunamani Dei and others — 

Opposite Party. 
Civil Revn. No. 86 of 1937, Decided on 
15th August 1939, from order of Sub-Judge, 
Cuttack, D/- 29th May 1937. 

(a) Hindu Law — Reversioner — Suit by — 
Declaratory— Reversioners are not entitled to 
possession until death of widow and have no 
right to an injunction—Fact that interim in¬ 
junction was prayed for and granted does not 
alter nature of suit nor does a second prayer of 
general nature in the plaint. 

A suit by reversioner against widow during her 
lifetime for a declaration that the widow had 
only a limited interest of a Hindu widow in the 
inheritance and consequently certain alienations 
made by her without legal necessity were not 
binding upon the reversionary body is a declara¬ 
tory suit only. The reversioners have no right to 
possession until the death of the Hindu widow 
and they have no right to anything while the 
widow is alive beyond a declaration. They have 
no right to ask for an injunction and it should 
never be granted by the Court. The fact that 
through ill advice they applied during the suit for 
ad interim injunction and obtained it does not 
change the real nature of the suit and consequent¬ 
ly the suit cannot be regarded as a suit for a 
declaration coupled with some consequential relief. 
Nor does a second prayer in the plaint “that the 
suit may be decreed with costs and the plaintiffs 
may be allowed to any other relief to which they 
are entitled” alter the nature of the declaratory 
suit as the above clause is the usual omnibus relief 
clause which appears in practically every plaint in 
India and a plaint cannot be construed as being a 
plaint for a declaration and consequential relief 
merely because this omnibus relief clause appears : 
39 Cal 704. Expin.; AIR 1926 Pat 249 % Not 
approved. [P 158 C 2 ; P 159 0 1, 2j 

(b) Court-fee* — Declaratory suit — Several 
alienations challenged by reversioner—Separate 
court-fee in respect of each alienation should 
be paid. 

Where a reversioner challenges several aliena¬ 
tions by a Hindu widow and asks for declaration 
that the same do not bind the reversioners, the 
reversioner in fact asks for a number of declarations 
and must pay a court fee of Rs. 15 in respect of 
each of the alienations : 18 Mad 459 , Foil . 

[P 159 0 2] 

B. N. Das — for Petitioner . 

B. K. Das and G. G. Das — 

for Opposite Party, 

Harries C. J. — This is a civil revision 
brought by the plaintiffs directed against 
an order passed by the learned Subordinate 
Judge of Cuttack in a court-fee matter. 


The plaintiffs brought the suit out of which 
this application arises alleging that they 
were the reversioners of a certain last male 
owner and they claimed a declaration that 
the widow of the last male owner had only 
a limited interest of a Hindu widow in the 
inheritance and that alienations made by 
her without legal necessity would not enure 
beyond her lifetime and would not be 
binding upon the reversionary body. Dur¬ 
ing the course of the proceedings the plain¬ 
tiffs asked for an interim injunction to 
restrain the widow from making further 
alienations and the learned Subordinate 
Judge acceded to their application and 
granted an ad interim injunction. The ade¬ 
quacy of the court-fee paid, namely Rs. 15, 
was raised and eventually the learned Judge 
ordered that the plaintiffs should pay a 
court-fee calculated on an ad valorem basis. 
Against that order the plaintiffs have ap¬ 
plied in revision to this Court. It has been 
strenuously contended on behalf of the plain* 
tiffs that this is not a case where there was 
a claim for a declaration and consequential 
relief and consequently court-fee on an ad 
valorem basis cannot be charged. On peru¬ 
sal of the plaint it is clear that the plain¬ 
tiffs merely asked for a declaration that 
defendant 1 had only a life estate in her 
inheritance and that certain alienations 
would not be binding upon the reversionary 
body. That prayer as it stands is one purely 
for a declaration. There does not follow a 
second prayer in these terms: 

That the suit may be decreed with costs and 
the plaintiffs may be allowed to any other relief to 
which they are entitled. 


This is the usual omnibus relief clause 
which appears in practically every plaint 
in this country and we cannot construe a 
plaint as being a plaint for a declaration 
and consequential relief merely because 
this omnibus relief clause appears. The 
learned Judge however came to the conclu¬ 
sion that as the plaintiffs had applied and 
had obtained an ad interim injunction the 
suit was clearly a suit for a declaration and 
consequential relief. It has been argued on 
behalf of the opposite party that the learn¬ 
ed Judge’s view is supported by authority 
of this Court and of the Calcutta High 
Court. In 5 Pat 211, 1 Jwala Prasad J. sit- 


ng singly held on somewhat similar facts 
lat the suit was a suit for a declaration 
ad consequential relief and accordingly he 

an ad ualnrflm p/Mirfi.fflfl WSS 


Gangadhar Mlsra v. Devendrabala Dad, (1 
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payable. Jwala Prasad J. in the main based 
his decision upon the case in 39 Cal 704, 2 
but in my view the Calcutta case does not 
support the view taken by Jwala Prasad J. 
In the Calcutta case the learned Chief 
Justice in delivering judgment makes it 
clear that in his view the suit was not a 
suit for a declaration. It is true that two 
prayers for declarations had been made in 
the plaint but in the view of the learned 
Chief Justice neither of the matters included 
in those two prayers could be made pro¬ 
perly the subject-matter of a declaration. 
In his view though the suit was framed as 
a declaratory suit it was a suit for some¬ 
thing more, and the learned Chief Justice 
points out that subsequent events showed 
that it was a suit for something more. The 
plaintiff in that suit obtained an interim 
injunction and the learned Chief Justice 
uses that fact to support his view that the 
suit was not one properly for a declaration 
but was one for consequential relief also. 
The Calcutta case does not decide that 
because a plaintiff has obtained an ad inte¬ 
rim injunction his suit must inevitably be 
a suit for a declaration with consequential 
relief. Further it would appear that in the 
Patna case decided by Jwala Prasad J. 
there was at the time the appeal came to 
the High Court a subsisting injunction 
though how the injunction could have sub¬ 
sisted up to that time is not clear. 

In the present case, the prayer was the 
usual prayer in a case of this kind, namely 
that it be declared that the widow’s interest 
was the limited interest of a Hindu widow 
and consequently that certain alienations 
which she had made without legal necessity 
would not be binding upon the reversionary 
body. Looking purely at the relief claimed 
in the plaint this is a declaratory suit and 
a declaratory suit only. Can the whole 
nature of the suit be changed by reason 
of the fact that the plaintiffs were so ill 
vised as to apply for an interim injunc- 
lon which they ought never to have been 
granted ? The plaintiffs as reversioners have 
no right to possession until the death of the 
idmdu widow and in this suit they have no 
right to anything while the widow is alive 
beyond a declaration. They had no right to 
ask for an injunction and it should never 
have been granted to them. In my view 
the fact that they applied during the suit 
for this ad interim injunction does not 
ghangej he real nature of the suit. It still 

2< D =15 a i 0SUlfowM 888i 191J,) 39 “ 704 


remains a suit for a declaration that certain, 
alienations made by a Hindu widow were not) 
binding upon the reversionary body. Upon 
the suit as framed no decree other than a 
purely declaratory decree could have beenj 
passed and even after the granting of this) 
interim injunction no relief could have been] 
given to the plaintiffs by the decree other 
than the declaration asked for. In my view 
this suit is a purely declaratory suit and 
even in the events that have happened it 
cannot now be regarded as a suit for a 
declaration coupled with some consequen¬ 
tial relief. The suit is a pure declaratory 
suit and court-fees must be assessed from 
that point of view. 

The question now arises what court-fee 
is payable. All that was paid was Rs. 15 
and in my view this is not sufficient. Sixteen 
alienations were alleged by the plaintiffs to 
be without legal necessity and therefore not 
binding beyond the widow’s lifetime. Each 
alienation without legal necessity gives the 
reversioners a cause of action and time 
would begin to run in a suit for a declara¬ 
tion from the time of each particular aliena¬ 
tion. The plaintiffs in this case were in 
fact asking for a number of declarations 
and in my view they must pay a court- 
fee of Rupees 15 in respect of each of the 
alienations. The suit is in fact a suit for a 
large number of declarations. This view has 
been accepted and acted upon by the Madras 
High Court in 18 Mad 459. 3 In that case a 
Bench held that when reversioners sue to 
have declared invalid as against them alie¬ 
nations made by a Hindu widow a court-fee 
of Rs. 10 (now Rs. 15) must be paid in 
respect of each of the alienations in ques¬ 
tion. ^ I respectfully agree with that view 
and in my judgment the plaintiffs in this 
case must pay Rs. 15 in respect of each 
alienation which they propose to challenge. 

As I have stated earlier the plaintiffs ori¬ 
ginally intended to challenge some sixteen 
alienations but it would appear that com¬ 
promises have been effected with respect 
to two or three of them. In my view the 
plaintiffs can only be compelled to pay 
court-fees at this stage upon the aliena¬ 
tions which they now propose to challenge. 
Credit of course must be given to them for 
the Rs. 15 they have already paid. It is 
quite clear that the plaintiffs had no right 
whatsoever to an interim injunction in this 
case. They have no right to possession and 
they have no right to restrain the widow 

3 * Pillai V * Ponnathal » (1895) 18 
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in this suit. It is a suit purely for a declara- 
ration and consequently an interim injunc¬ 
tion should not have been granted. As the 
matter is before us in revision the Court 
has power to discharge the interim injunc¬ 
tion and I would therefore discharge it. In 
the result therefore I would allow this ap¬ 
plication in part and vary the order of the 
Court below and direct that Court to cal¬ 
culate the court-fee upon the lines indicated 
in my judgment. The ad interim injunction 
will also be discharged. Each party will 
bear their own costs. 

Mohamad Noor J. — I agree. 

G.N./r.k. Application allowed . 

A. I. R. 1940 Patna 160 

Wort J. 

Ramdahin Pande and others — 

Defendants — Appellants, 
v. 

Parmeshwar Singh and others — 

Plaintiffs — Respondents. 

Appeal No. 284 of 1938, Decided on 10th 
Eebruary 1939, from appellate decree of 
Sub-Judge, Bhagalpur, D/- 21st December 
1937. 

Civil P. C. (1908), S. 91—Representative suit 
by limited class of villagers for right of passage 
regarding rasta is maintainable without consent 
of Advocate-General and without proof of 
special damage. 

Under the general rule the consent of the Advo¬ 
cate-General is required in a suit with regard to a 
public right, but an action brought by a particular 
section is an exception to the general rule. Hence, 
a representative suit brought by a limited class of 
villagers for right of passage regarding a rasta is 
maintainable without consent of Advocate-General 
and without proof of special damage : (1868) 4 
Ex 43 , Bel. on. [P 160 C 2] 

S. N. Bose and S. Musfcafi — 

for Appellants. 

G. P. Singh — for Respondents. 

Judgment. —This appeal arises out of an 
action in which the plaintiffs were a limited 
class of villagers and claimed certain ease¬ 
ments. The . rights claimed were in con¬ 
nexion with plots Nos. 12, 13 and 14; as 
regards plots Nos. 12 and 13 there was a 
right of irrigation claimed, and as regards 
plot No. 14 the claim was for a right of 
passage, plot No. 14 being admittedly a 
rasta, and it is admitted by the defendant- 
appellant that he has got no right thereon. 
I have stated that the plaintiffs are a limit¬ 
ed class and they sued on a right of action 
under O. 1, R. 8. 

I propose to deal with the plaintiffs* case 
so far as the rasta is concerned as it is con¬ 


tended by Mr. Bose appearing on behalf of 
the appellant that claiming, as he does not, 
right over the rasta, the only case that can 
be made by him is that so far as that plot 
is concerned the action was not maintain¬ 
able in the absence of the consent of the 
Advocate-General under S. 91. I have had 
occasion to deal with this matter on two 
previous occasions at least, and my deci¬ 
sions are reported in 17 and 18, Patna 
Law Times.* I propose, however, to deal 
with the matter by referring to an autho¬ 
rity to which I referred on those two occa¬ 
sions but which was not cited at the Bar 
either on those occasions or this. It is the 
decision in (1868) 4 Ex 43. 1 There the 
same question came up and Ghannell B, 
one of the learned Barons of Exchequer 
who delivered one of the judgments of the 
Court, pointed out that the principle-, that 
an action cannot be maintained without 
proof of special damage, is a principle 
which does not apply in the case where the 
parties complaining belong to a particular 
class or section of the public. Under the 
general rule the consent of the Advocate- 
General is required in a suit with regard to 
a public right, but an action brought by a 
particular section is an exception to the 
general rule. It is perfectly clear in this 
case 'that as regards the rasta the action 
was by a particular class of persons and 
therefore maintainable without proof of 
special damage. 

So far as plots Nos. 12 and 13 are con¬ 
cerned, I find myself in some difficulty. 
The plaintiffs failed to establish their rights 
of irrigation, and, had it been open to me, 

I do not think I should have any hesita¬ 
tion in dismissing their suit entirely with 
respect to plot Nos. 12 and 13. But the 
learned Judge in the Court below has given 
them a declaration and presumably an 
injunction as regards their right of water¬ 
ing cattle in both the plots. I have looked 
at the evidence for the purpose of under¬ 
standing the case and the arguments put 
forward by both parties, and it seems to 
me perfectly clear that the right which the 
learned Judge has granted to the plaintiffs 
should be limited to plot No. 13, the nadi, 
and with that modification I am of opinion 
that the appeal should be dismissed; that is 
to say the plaintiffs have got the right of 
watering cattle from the nadi pl ot No. 13 

* [Reported in 17 P L T 842=A I R 1937 Pat 54 
and 18 P L T 459=A I R 1937 Pat 481.] 

1. Harrop v. Hirst, (1868) 4 Ex 43=38 It J Ex 1 
=19 It T 426=17 W R 164. 
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and they have the right of way as a village 
pathway over plot No. 14. To make the 
matter clear there will be a declaration 
that the plaintiffs have a right of watering 
their cattle from the water in plot No. 13; 
subject to such right and without prejudice 
to such right the defendants may use such 
plot as proprietors; and that as regards plot 
No. 14 the plaintiffs, together with other 
villagers on behalf of whom they sue, are 
entitled to such plot as a village path. There 
will be liberty to apply in the Court below 
should there be any difficulty in working 
out this judgment. The appeal with this 
modification is dismissed, each party bear¬ 
ing their own costs in this Court. 

D.S./r.k. Decree modi fled . 

A. I. R. 1940 Patna 161 

Harries C. J.. and Fazd Ali J. 

Mangtu Lal Bagaria — Plaintiff _ 

Appellant. 

v. 

Secretary of State — Defendant _ 

T Respondent. 

.Letters Patent Appeal No. 15 of 1939, 

Decided on 7th September 1939, from 
1939 ° n ° f Varma ’ J > D/ - 23rd January 

(a) Practice—New plea—Appeal. 

The plaintiff cannot be allowed to abandon the 
case put forward by him before the lower Courts 
and set up a new case in appeal to High Court. 

O , „ . , [P 162 0 1 ] 

(b) Bengal Cess Act (9 of 1880), Sec. 45 — 
Word recovered”—Meaning explained. 

The word “ recovered ” in Sec. 45 means “ sued 

°?. , re ?°vered by means of an action.” The 
cess which is payable under the Act may be re- 
covered either under the Public Demands Recovery 
Act or by a suit. [P 162 C 2] 

(c) Bengal Cess Act (9 of 1880), Sec. 45 — 
Revenue Court deciding that cess was recover- 

in ‘"“n"" 1 ! 16 f ° r its rec °very was with- 

tn limited,on-Decision whether right or wrong 

cannot be set aside by Civil Court 8 

cal^S'^ 0 “ whether cess was recoverable in a 
the 8 ‘ i 5 o£ tbe Act is °ue to be decided by 

and FtZTr C ° Ur ‘ whioh ^ued the certificate^ 
that the L Urt haa decided r ‘ 8 htl y or wrongly’ 
for tho reccv WaS r0oovera ble and the claim made 
suit cannot ^ ry not barred b y limitation, a 
wide that ^ 0n ‘ 0r ‘ a med in a Civil Court to set 

entertain a ^ .^ cause a Civil Court can 

Court is witbont > 1 - ly - 1 j. tbe order of th 0 Revenue 

•decision pronoun Jd b^the c“ ^ “ 0t h® 0 *" 60 the 
t- uuucea by the Court is not correct. 

o xr ..... , [P 162 C 2 ; P 163 C 1] 

S. K. Mitra _ f or Appellant. 

Government Pleader _ f or Respondent. 

Letters P t * 8 an a PP eal under the 

Letters Patent from a decision of Varma J. 

\rSxTsf- appears that piaintiff 
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is the receiver of an estate which owns cer¬ 
tain coal-mines in Dhanbad. In 1929-30 
a certificate was issued under the Public 
Demands Recovery Act to recover certain 
arrears of cess payable by the estate and a 
sum of Rs. 52 was realized in May 1930. 
In 1934-35 a fresh proceeding was started 
to realize the balance, and the plaintiff was 
obliged to deposit a sum of Rs. 438-2-3. 
Thereafter, he brought the present suit to 
recover this amount on the allegation that 
the assessment of cess was wholly illegal 
and the proceedings by which the sum of 

Rs. 438-2-3 was realized from him was 
without jurisdiction. 

The suit was resisted by the Secretary of 
State on various grounds and the trial Court 
as weU as the first Court of appeal held that 
the suit could not succeed. The plaintiff 
thereupon preferred a second appeal which 
was heard by Varma J. In this appeal the 

% were, first, that the 

proceedings of 1934-35 were without juris¬ 
diction inasmuch as two certificates could 
not be issued in respect of the same de¬ 
mand ; and, secondly, that the certificate 
Court could not under Sec. 45, Cess Act, 
recover the said amount more than three 
years after it became due. Both these 
points have been decided against the plain¬ 
tiffby V arma J., and hence this appeal 
under the Letters Patent. As to the point 
that two certificates were issued in regard 

to the same demand, Varma J. observed as 
follows: 

Now with regard to the first part of the argu¬ 
ment I must say at once that in spite of the 
strenuous efforts of Mr. Mitra he has not been 
able to refer to any materials on the record which 
could satisfy me that two certificates were actu¬ 
ally issued, and although I agree with the proposi¬ 
tion of law that two certificates could not be issued 
or the same period, on the question of fact this 
part of his contention must fail. 

Notwithstanding these observations it 
was contended on behalf of the appellant 
that in fact two certificates were issued 
and learned counsel for the appellant 
pressed us to allow him an opportunity to 
produce certain papers as additional evi 
dence to establish his contention. Now the 
judgments of the first two Courts clearly 
show that the contention raised on behalf 
of the appellant is an entirely new one. 
From the judgment of the learned Munsif 
it appears that one of the issues framed in 
the suit was whether the certificate pro- 

hreitdi g K ° f 19 ? 35 Were ille S al > without 
jurisdiction and barred by limitation. In 

discussing this issue, the learned Munsif 
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has set out the case put forward before him 
on behalf of the plaintiff in these words: 

His next contention is that there was certificate 
of non-payment issued against him which was put 
into execution in certidcate execution case No. 
107-R. C. 1929-30, that that case was struck off in 
1930 and then more than three years after, in 1934 
a fresh execution for recovery of the unpaid amount 
was instituted by the certificate officer of Dhanbad 
against him under case No. 171-R. C. of 1934-35; 
that this latter case was clearly time-barred. . . . . 

From this it is quite clear that what the 
appellant contended before the Munsif was 
not that a second certificate had been issued 
in 1934-35 but that the execution proceed¬ 
ings of that year were time-barred inasmuch 
as they were instituted more than three 
years after the first execution proceeding. 
The learned District Judge also states in his 
judgment that the proceedings of 1934-35 
were attacked before him on the ground 
that they were time-barred and the plea of 
limitation was 

based on an assertion of fact viz., that the previous 
certificate case of 1929-30 was struck off in May 
1930, so that more than three years elapsed be¬ 
tween the disposal of that certificate case and the 
filing of the next. 

Thus, it seems to me that neither before 
the Munsif nor before the District Judge it 
was seriously contended by the plaintiff 
that there were two successive certificates 
for the same dues. On the other hand, it 
appears that one of the main points urged 
on behalf of the plaintiff was that the pro¬ 
ceedings of 1934-35 were execution proceed¬ 
ings and they were barred by limitation 
inasmuch as they were started more than 
three years after the termination of the 
first execution proceedings. In my view, 
the plaintiff cannot be allowed to abandon 
the case put forward by him before the 
Munsif and the District Judge and set up a 
new case in this Court. I am also of the 
opinion that the plaintiff cannot be allowed 
to produce any additional evidence at this 
stage. The power of this Court to admit 
additional evidence is limited by the provi¬ 
sions of O. 41, R. 27, Civil P. C. This rule 
provides, amongst other things, first, that 
additional evidence shall be allowed only 
when the Appellate Court requires any such 
evidence to be produced to enable it to pro¬ 
nounce judgment, or for any other substan¬ 
tial cause; and secondly, that additional 
evidence shall not be allowed to be adduced 
unless the party who wishes to adduce it 
satisfies the Appellate Court that such evi- 
dence r notwithstanding exercise of due 
diligence was not within his knowledge or 
could not be produced by him at the time 
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when the decree or order under appeal was- 
passed or made. The present case does nofc 
satisfy any of these conditions. On the 
other hand, it appears to me that the plain¬ 
tiff could have very well produced the docu¬ 
ments which he is trying to produce now 
in the Courts which bad to deal with the' 
facts of the case. It is not the case of the- 
plaintiff that these documents, notwith¬ 
standing exercise of due diligence, were not 
within his knowledge or could not be pro¬ 
duced by him when the matter was before 
the trial Court or the lower Appellate Court. 
The first point raised by the appellant must 
fail. The next point urged on behalf of the 
appellant is that the proceeding of 1934-35' 
was without jurisdiction inasmuch as under 
S. 45, Cess Act, the arrears of cess cannot 
be recovered more than three years after 
they became due. S. 45, Cess Act, runs as 
follows : 

If any instalment of local cess or part thereof 
payable to the Collector shall not be paid within 
fifteen days from the date on which the same 
becomes due, the amount of such instalment or 
part thereof may be recovered at any time within- 
three years after it became due, with interest. 
&c . 

I entirely agree with the view expressed 
by Yarma J. that the word “recovered” 
which is in the Section, means “sued for” 
or “recovered by means of an action.” In 
my opinion, this is the only readable mean¬ 
ing which can be attributed to the expres¬ 
sion. The cess which is payable under the 
Act may be recovered either under the. 
Public Demands Recovery Act or by a suit. 

If the meaning attributed by the plaintiff 
to the expression is the meaning which the 
expression was intended to convey, it fol¬ 
lows that in many cases cess will become 
irrecoverable, because the proceedings insti¬ 
tuted to recover it may be delayed for rea¬ 
sons beyond the control of the plaintiff. In 
my opinion, it would be wholly unreason¬ 
able to construe the expression in the 
manner in which the plaintiff asks us to 
construe it. There is also a further answer' 
to the plaintiff’s contention. The question .. 
whether cess was recoverable in this case 
under S. 45 of the Act was one to be deci¬ 
ded by the Revenue Court which issued the i 
certificate, and if that Court has • decided 
rightly or wrongly that the cess was re-’ 
coverable and the claim made for the 
recovery was not barred by limitation, a 
suit cannot be entertained in a Civil Court 
to set aside that decision. A Civil Court 
can entertain a suit only if the order of the 
Revenue Court is without jurisdiction andi 
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not because the decision pronounced by the 
Court is not correct. In my opinion no 
'question of jurisdiction arises in this case 
and the plaintiff’s suit was rightly dis¬ 
missed. I would therefore uphold the deci¬ 
sion under appeal and dismiss the plaintiff’s 
appeal with costs. 

Harries C. J. —I agree. 

D.S./r.k. Appeal dismissed. 
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Varma and Meredith, JJ. 

Emperor 

v. 

Kommoju Brahman — Accused —Appellant. 

Death Ref. No. 13 (Orissa) and Criminal 
Appeal No. 34 of 1939, Decided on 24th 
November 1939, reference made by Agency 
Sess Judge, Koraput, D/- 29th September 

li/dS/* 

(«) Criminal P. C. (1898), S*. 364 and 533— 

Confession not recorded in language of accused, 

though possible, but in English — Defect is cur- 
able under S. 533. 

Where a Magistrate has not recorded the confes- 

sion m the language of the accused though he 

could have done so, but has recorded it in English 

the defect is curable under S. 533 : A I R 1923 All 
90, Bel. on. [p 170 q y 

(b) Criminal P. C. (1898), S. 164 (3) — Con¬ 
fession recorded without asking any question 
directed to reveal whether confession is volun¬ 
tary is inadmissible. 

The provisions of S. 164 (3) are mandatory. 
JLnough it is not necessary that the questions must 
oe in any special form, yet there must be some 
question or questions designed to reveal whether 
cue statement is being made voluntarily. To ask a 
question which can only test the accused’s me- 

?°i r L 18 /o? 0t compliance with the provisions of 
, W- Where there was no question asked to 
eveal whether the statement is voluntary the 

«irfy? lSt A rate h f 8 no i urisd iction to record a confes¬ 
sion, a confession recorded without asking any 
question to reveal voluntary nature of the confes- 
oko 18 i t “®* refore inadmissible : A I R 1936 P G 

: j> A i Z R 1925 Lah 432 an d AIR 1917 Pat 
*/5,Rel. on. [P 166 C 1 ; P 168 C 1, 2] 

— 1 ‘^.Trial-Extra-judicial confession 
. "^’Judicial confession made to doctor is 

No 3 , n t Under S * 21 . Evidence Act. 

to a rinnf an exfcra "judicial confession by accused 

fession dnlv^ 0110 ? j arry fche sam ® weight as a con- 

8ible un^/Q re ^ rd ' d Under S * l64 > b ut it is admis- 
sible under 8. 21, Evidence Act. [P 170 C 1] 

533 < 18 f 98 >’ S f % 164 (3) «nd 

cured and „ I ?' 533 defect of form can be 

required by S subs 1 tan J ce — Questions 

_Defer* not a «ked by Magistrate 

Bvndn» ‘ Cuped un der S. 533. 

can be removS V1 K 0 t na ° f S ' 533 a defect of form 
™Td *** “ to Couc^that 

Si*." twaa £-* 

dffl. J., w nee's. 533 


not do so. But where the Magistrate does not or 
cannot supply the defect in the written form with 
oral evidence, S. 533 cannot help. Hence, if no 
questions required by S. 164 (3) were actually 
asked, S. 533 will not help; but if the Magistrate’s 
evidence shows that the questions were asked, then 
that is merely a defect of form and 8. 533 will cure 

'a't A J Lah 237; AI R 1925 Lah <>05 and 

AIR 1925 Pat 191, Rcl. on. [p 169 0 1 21 

^Criminal Tria! Extra-judicial co„fe M ’ioJ 

—Extra-judicial confession made to Magistrate 
cannot be proved unless provisions of S. 164. 

l ‘ bave been complied with. 

Ihough an extra-judicial confession to any ordi¬ 
nary person (other than a police officer) can bo 
proved, such a confession cannot be proved at all 
q “ ad6 p fc ? * Magistrate, unless the provisions of 
S * ( ?5 1 lminal P• G., have been complied with • 
and it will not help for a Magistrate to say that he 

q ld n 4 0t V !VE 0 iLi 0 Under the Provisions of 
S * if V, AIR 1936 P C 253 * Rel - on • [P 169 C 2] 
Public Prosecutor for Orissa_ 

q xj -p .. . R e f er ence. 

o. IN. ±>anarji — against Defence. 

q Y 75 “ a . J -.-; T his is a reference under 
b. 374 Criminal P. C„ by the Agency Ses¬ 
sions Judge of Koraput, in the case of one 
Kommoju Brahman, aged 35, Viswa Brah- 
min by caste, a goldsmith by occupation, 
of village Sovai, Taluk Pottanghi, within 
the jurisdiction of Nandapur police station 

“ q7fo ra ? U ^ ^, ho has been convicted under 

u' • , and senfcen ced to death for 

Having killed a woman named Kali Moni 

aged 20 who belonged to the Payako caste,’ 

at about 3 A. M. on 24th April 1939. There 

is also an appeal by the accused against his 
conviction and sentence. 

Kali , m? ni was a kepfc womaD of the 
accused. The accused and the deceased used 

kLn V fp 1D w V oi raDdah ° f Morch omalia Lo- 
khon (P. W. 9), an uncle of the deceased 

woman. The verandah was enclosed by a 
matting, and the accused and the deceased 
woman used to sleep therein. There they 
ived together for three years and a child 
was born to them about six months before 
the date of the occurrence. P. W. 9 and his 
wife Hiramam (P. W. 10) lived inside the 
house and the door of their room commu¬ 
nicated directly with the verandah in which 
the accused and the deceased slept. P. W s 
9 and 10, the accused and the deceased as 
woU as their chiU went to sleep on the 
night of 23rd April 1939. Early in the 
morning at about 3 A. m„ P. Ws 9 anf 1 in 
were both awakened from sleep by hearing 
of the voice of the deceased — “Father ! T 
am dying.” P. W . 9 l ifc a lamp, opened the 

fo^ndTh 5 aS he atfcem P ted to come out he 
found the accused standing with a blond 

stained knife in his hand and the body of 
the deceased at his feet with a number of 
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stab wounds from which blood was gushing 
out. The accused threatened P. W. 9 to 
stab him also, whereupon P. W. 10 pulled 
him back into the room and the door of the 
room was shut. P. W. 9 raised an outcry 
from inside the room calling out loudly by 
names P. Ws. 11, 12, 13 and 14. Kichi 
Syamo and Pujari Raghunath (P. Ws. 11 
and 12), whose houses are at a distance of 
2 and 10 steps, respectively, from the house 
of P. W. 9, were the first to respond to the 
cries of P. W. 9. They came out of their 
houses and saw the accused proceeding 
towards the direction of Nandapur police 
station. Then they came to the house of 
P. W. 9 and on announcing their arrival, 
P.W. 9 opened the door and came out with 
a light. These two witnesses saw the body 
of Kalimoni with a number of stab wounds 
from which blood was still flowing. To them 
P. W. 9 narrated what he had seen and 
heard. About this time P. Ws. 13 and 14, 
Hanthalo Syamo and Burudi Domburu also 
came up and they too saw the body with 
blood still running from the wound, and 
heard the account given by P. W. 9. Kala- 
pari Budhu (P. W. 8) the village Naik was 
then called, and together with the Naik all 
of them went to the Nandapur police sta¬ 
tion where they reached at about 7 A. M. 
or a little later next morning. When they 
reached the police station they found that 
the accused had preceded them and had 
given himself up to the police, having made 
a statement surrendering the knife. 

What happened at the Nandapur police 
station before the witnesses and the Naik 
arrived there, may now be noted. Lokhono 
Dolai (P. W. 3), a constable, was in charge 
of the police station. The accused appeared 
before him at about 7 A. M. on 24th April 
1939, and made a statement. The constable 
entered the statement in the station diary 
(Ex. C) and prepared a seizure list (Ex D) 
for the knife which was handed over to 
him by the accused in a blood stained con¬ 
dition, and for the khadi (country made 
cloth) which the accused was wearing and 
was deeply stained with blood. The con¬ 
stable sent a report to the Sub-Inspector 
who was then in camp with the Assistant 
Sub-Inspector. The Assistant Sub-Inspec¬ 
tor arrived at the thana at 2 p. M. which is 
at a distance of six miles from the village 
where the occurrence took place. He found 
the accused at the police station, and hav¬ 
ing perused the entry in the station diary, 
he registered a case under Sec. 302, Penal 
Code, and recorded the First Information 


Report. The Assistant Sub-Inspector re¬ 
covered the blood stained cloth from the 
accused and then proceeded to the scene of 
occurrence where he arrived at 5 P. M. and 
held an inquest on the dead body that 
evening. The Inquest Report is Ex. F. He 
sent the dead body to the medical officer 
for post mortem examination and started 
the investigation. The Sub-Inspector of 
Police, Janardhan Patnaik (P. W. 7), 
reached village Sovai at 9 P. M. on 24th 
April. He prepared a rough plan of the 
scene of the occurrence, which is Ex. G, and 
forwarded the accused from village Sovai 
to Pottangi on 25th April to obtain a re¬ 
mand order from the Magistrate there. He 
also submitted a requisition to the Taluk 
Magistrate at Jaypur to record the confes¬ 
sion of the accused. The accused was pro¬ 
duced before the Magistrate on 1st May 
1939 to have his confession recorded, but 
the confession was actually recorded on 2nd 
May (Ex. A). After police investigation and 
inquiry by the committing Magistrate the 
accused was committed to the Court of 
Session where he stood his trial with the 
result already mentioned. 

The nature of the injuries on the body 
of the deceased may be gathered from the 
evidence of P. W. 2, the Sub Assistant Sur¬ 
geon who held the post mortem examina¬ 
tion. He says that he discovered seven stab 
wounds on the chest, two stab wounds on 
the neck, and seven wounds on the left 
hand, forearm and arm, all, except one, 
caused by a sharp, cutting instrument such 
as the knife (Ex. I). In his opinion four of 
the seven stab wounds on the chest were 
quite fatal, death was due to shock and 
haemorrhage caused by the injuries and the 
victim could not have survived the injuries 
for more than an hour. The learned Judge 
has relied upon the confession of the accused 
and on the evidence of P. W. 9, the uncle 
of the deceased, P. W. 10, the wife of 
P. W. 9, and also on the evidence of 
P. Ws. 11 to 14 who bad seen the accused 
going towards the Nandapur police station 
with a knife in hand. The accused pleaded 
not guilty to the charge and at the trial 
retracted his confession before the Taluk 
Magistrate. Although he admitted his state¬ 
ment made before the constable at Nanda¬ 
pur police station, he said that he had 
made the statement in a confused state of 
mind. His defence is also to be gathered 
from the statements made by him under 
Sec. 342, Criminal P. C. f in the Court of 
Session. Those statements are as follows : 
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g. You have heard all the evidence against you. 
What have you to say ? 

rwt 1 w^ it T th , e f, tatomont 1 made in the lower 

Court. Will I kill my own wife ? Before three 
months of the day of occurrence I had been work- 
mg in outside villages. My father-in-law and 
mother-in-law tutored my wife to go and live as 

Sbl wlth Madhu Bisoi. She and I had no enmity. 
She used to go and live with Madhu Bisoi as his 
wife. On my return from the other villages she 

“n-° - alk - *? me ‘ 11 is not 1 that killed her. 
Madhu Bisoi might have done so. On the Sunday 

night I and my wife and child all slept on the 

verandah of my father-in-law’s house. I do not 

know if he called her or not. I do not know when 

he arrived at that place. May be she refused to go 

with him and so he stabbed her. When she cried 

out I woke up and saw Madhu Bisoi stabbing her. 

While I tried to obstruct him he injured my left 

hand 1 snatched the knife from his hand and ran 

a „. r , hl “. whe “ he ran away. Because I saw blood 

to tb« M°r 7 Wif6 1 Was distr aught and went 

to the police station and reported what had han- 

18 that Madhu Bisoi had killed nfy 
J’®,' T he c ° n8ta “e asked if my wife was living or 

I havetoX 1 1 did DOt kQOW ’ That i8 aU 

Q. Is the knife your property ? 

know I he k -f ife (EX -* I) is my P r °P erfc y- I do not 
know how it came into Madhu’s hand. 

V. Are the shirt and cloth (Exs. II and III) 
your property ? ' 

T eS> The blood stains upon them are from 
the cut on my wrist. 

xnfd'p Y^ h , a , 1 h ® v _ e I™ to . ^7 about the confession 
made to the Taluk Magistrate ? 

ufj l fc ° ld tb ® facfc9 that I have told here to the 
S rate ‘ 1 d ° not know how he has come to 
write down that I confessed to killing my wife. 

I did not confess to him that I had killed her. 

V. Have you any defence ? 

In* f 1 ^ VG D ° ? efence * All the villagers are speak¬ 
ing together against me. ^ 

. N. Banerji, appearing on behalf 

i the accused, has urged that the state- 
ment made by the accused to the constable 
f the Nandapur police station (Ex. C) is 
nadmissible in evidence. I accept the con¬ 
tention. The statement amounted to a con- 
tession, and it having been made to a police 
officer, under S. 25, Evidence Act, it could 
not be used against the accused. Mr. Banerji 
en contends that the confession (Ex. A) 
made before the Taluk Magistrate is also not 

not h 8 16 1Q eYidence for he sa V 8 - ^ ^s 
not been recorded in tbe language of the 

made 6 ) a fif attempt seems to have been 
made by the Magistrate to find out whether 

not IT. ° a , WaS made voluntarily. I do 
“ i 8e ®. an y force in the first part of this 

contention because 8. 364, Criminal P C 

racked 116 ° f the of 

“given by" L Ut tQ him and every 

the language In which he U , reC ° rded in full > ™ 

Is not practicable,^nthe^aneuace'of 16 /!,' °o’ ,f that 

Bngii.b : a.i .JKxr&s ” 
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read to him, or, if he does not understand the 
languagein which it is written, shall be interpreted 
to him in a language which he understands and ho 
shall be at liberty to explain or add to his answers. 

In this case the Magistrate who took 

down the confession of the accused, has 

been examined and to a Court question be 
answered : 

It is impossible that I misunderstood what he 
confessed I have used his own words. He spoke in 
Telugu which I speak. F 

A similar objection was raised in A I R 

1923 All 90 = 45 All 166. 1 In that case tbe 

statements of tbe accused were recorded in 

the narrative form in English, and it was 

argued that those statements were inad- 

missible in law. Their Lordships of the 

Allahabad High Court overruled the objec- 

tion and observed that any formal defects 

which might have been made in the record- 

. . - was cured by the pro- 

visions of S. 533, Criminal P. C. The second 

part of the contention raised by Mr. Banerji 

is however a serious one. Under S. 164 (3) 
of the Code : 

A Magistrate shall, before recording any such 
confession explain to the person making it that 
e is not bound to make a confession and that if 
he does so it may be used as evidence against him, 
and no Magistrate shall record any such confession 
unless, upon questioning the person making it he 
as reason to believe that it was made voluntarily. 

In the case before us it appears that the 
Magistrate before recording the confession 
questioned the accused in a manner to warn 
him that he was not bound to make any 
confession and that if he did so it could be 
used as evidence against him, but it does not 
appear from the record of the confession that 
the Magistrate questioned the accused to find 
out whether the statements were going to 
be made by the accused voluntarily as con- 
templated by S. 164. Neither the record of 
the confession nor the statements of the 
Magistrate made in Court disclose such a 
state of affairs. No doubt there is a memo¬ 
randum recorded by the Magistrate to ac¬ 
company the record of the confession. The 
memorandum says as follows : 

PoUce^hfl hi tW ° ' varui . ngs in the absence of the 
police, he has made quite voluntarily the state- 

ment enclosed. 1 fully believe that bis confes 
infUience ^ Voluntaril y free from any 

tb ^Magistrate h °‘° n "» 

against Mm T Statement ^ could be u^d 
agamstm m .... I am convi nced that the state- 

1> Pf r °r. (1923)" 10 A X R All90= 

915. 5 AU 166=24 CrLJ 6=20 ALJ 
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inent was purely voluntary and that no extraneous 
influences were brought to bear upon him to induce 
accused to make his statement. 

The facts disclosed in the memorandum 
no doubt amount to a compliance with the 
provisions of S. 164; but the question is 
whether the Magistrate was entitled to take 
down the confessional statements before he 
had actually questioned the accused in the 
manner contemplated in the Section. On 
the explicit terms of S. 164, Criminal P. C., 
the confession Ex. A is inadmissible in evi¬ 
dence. In 6 Lah 183 2 it was held that the 
provisions of S. 164 (3), Criminal P. C., as 
amended, render it incumbent upon the 
Magistrate who is called upon to record a 
confession, to explain to the person who is 
to make it (a) that he is not bound to make 
a confession at all; and (b) that if he does 
so, it may be used as evidence against him ; 
and, further (c) the Magistrate should re¬ 
cord the confessions, only if upon examina- 
sion of the person making it he has reason 
to believe that it will be made voluntarily. 
Thus, where in the Magistrate’s memoranda 
at the foot of the confessions these explana¬ 
tions were not complete, their Lordships 
held that the presumption under S. 80, 
Evidence Act, that the confession was ‘duly 
taken’ did not arise, and the question whe¬ 
ther the above mentioned defect was curable 
under S. 533 of the Code depended upon 
whether the required explanation, though 
not recorded, had as a matter of fact been 
made. In the case before us, as I have 
already said, neither in the memorandum 
nor in the depositions of the Magistrate is 
there anything to show that questions were 
put by the Magistrate to the accused to find 
out if the statements were going to be made 
voluntarily. 

In 17 P L T 594 3 their Lordships of the 
Judicial Committee laid down that where a 
power is given to do a certain thing in a 
certain way the thing must be done in that 
way or not at all; other methods of per¬ 
formance being necessarily forbidden. In 
that case reliance was placed by the prose¬ 
cution upon the evidence of a First Class 
Magistrate entitled to proceed under S. 164. 
His evidence was that on the application of 
the police and on the orders of the District 
Magistrate he had proceeded to the scene 

2. Bahawala v. Emperor, (1925) 12 A I R Lah 

4.32=88 I 0 854=26 Cr L J 1238=26 P L R 

331=6 Lah 183. 

3. Nazir Ahmad v. Emperor, (1936) 23 A I R P G 

253=1936 Cr C 752=163 I C 881=37 Cr L J 

897=17 P L T 594=17 Lah 629=63 I A 372 

(P C). 


Brahman (Varma J .) A. I. R. 

of the occurrence and to the places material 
to the events connected with it. The object 
was said to be that the accused, including 
the appellant, might be given the opportu¬ 
nity of voluntarily and after a caution 
leading the way and showing to the Magis¬ 
trate the places where incidents in the 
crime occurred. On arrival, the Magistrate 
said that he excluded the police, or sent 
them to stand apart at a distance, and then 
was led round by each man and the places 
were pointed out. The appellant before 
their Lordships, according to the Magistrate, 
made a full confession, and the Magistrate 
said that he made rough notes of what he 
was told, and after dictating to a typist a 
memorandum from the rough notes, he des¬ 
troyed the rough notes. He produced, and 
there was put in evidence, a memorandum, 
called a note, signed by him, containing 
the substance but not all of the matter to 
which he spoke orally. The note was signed 
by him and at the end, above the signature 
there were appended a certificate somewhat 
to the same effect as that prescribed in 
S. 164 and in particular stating that the 
Magistrate believed that the pointing out 
and the statements were voluntarily made. 
But it was not suggested that the Magis¬ 
trate though he wa9 manifestly acting under 
Part V of the Code either purported to 
follow or in fact followed the procedure of 
Ss. 164 and 364. Appellants denied the 
statement in the Sessions Court but the 
confession was accepted by the Additional 
Sessions Judge before whom the trial took 
place, and the appellants were convicted. 
Their Lordships, as I have stated, held that 
this confession was inadmissible and in con¬ 
nexion with the point raised with regard to 
S. 533 said : 

In this case no question of the operation or 
scope of S. 533 arises and their Lordships desire to 
express no opinion on that matter. 

In the present case also there is no indi¬ 
cation either in the statement of the Magis¬ 
trate or in Ex. A that questions were put 
to the accused to find out whether the 
statements were being made voluntarily. 
The question that now arises is whether 
without the confessional statements which 
are excluded, there are materials on record 
to bring the guilt home to the accused. In 
this connexion the evidence of P. W. 9 the 
uncle of the deceased, and of P. W. 10 is of 
importance. P. W. 9 says that on hearing 
the cry of the deceased he lit a lamp, 
opened the door and looked out. He step¬ 
ped out in the verandah and found the 
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-accused standing holding a knife which was 
blood stained with the woman lying at his 
feet. He was standing over her on her left 
hand. She had wounds on her chest and 
•blood was flowing from them. He threa¬ 
tened to stab the witness if he remained 
there and so he went in and closed the 
•door and started shouting. Upon his shout¬ 
ing P. Ws. 11 and 12 turned up and then 
•he opened the door, and after he opened 
the door P. Ws. 13 and 14 also arrived. 
His wife P. W. 10 supports him in this 
statement. P. Ws. 11 and 12 saw the ac¬ 
cused running away towards tbe Nandapur 
,police station with the knife in hand, and 
they also saw that the accused was wearing 
the clothes (Exs. 2 and 3). P. Ws. 13 and 
14 say that when they arrived at the house 
^ B. W. 9, he told them that the deceased 
was stabbed by the appellant and they also 
heard P. Ws. 11 and 12 say that they had 
seen the accused going away with a knife 
in hand. Nothing has been elicited in their 
‘examination which might lead one to be- 
‘lieve that their statements are not correct. 
It is also in evidence that he handed over 
the knife to the police officer at Nandapur, 
and he does not deny the ownership of the 
knife. Then there is the evidence of the 
Sub-Assistant Surgeon who says that he 
•examined the accused soon after the mur¬ 
der, found a cut injury on his left" wrist, 
and that the accused explained to him that 
the injury had been caused by himself 
when he was stabbing the deceased and 
that he had placed his left hand on her 

chest while he stabbed her and had mis¬ 
judged. 

Mr. Banerji urges that this extra-judicial 
confession before the witness should not be 
taken against the accused, because it was 
?°t given in the Court of the committing 
Magistrate. I am not prepared to accept 
this contention inasmuch as there is nothing 
to indicate that the Sub-Assistant Surgeon 
could in any way be called a partisan wit¬ 
ness, and no question seems to have been 
put m cross-examination about this man 
before the committing Magistrate. On the 
evidence disclosed on the record I have no 
doubt in my mind that the accused is res¬ 
ponsible for causing the injuries upon the 
deceased as a result of which she died and 
that he is guilty under S. 302, I. P. C. His 
statement before the Sessions Court is too 
fantastic to be accepted and there is nothing 
•to support it, and there is no evidence to 
show that Madhu Bisoi killed the woman. 

Then the question is about the sentence. 


The appellant and the deceased lived as 
husband and wife for three years, and a 
child was born to them about six months 
before the date of the occurrence. They 
went to sleep as usual and, according to the 
witness, it was early in the morning before 
dawn that the occurrence took place. There 
is nothing to indicate that there was any 
premeditation on the part of the accused to 
commit the offence. His subsequent conduct 
in going to the thana with the blood stained 
knife shows that he was in a state of frenzy. 
As to wdiat actually led him to commit the 
crime it is very difficult to say ; but it is 
not difficult to imagine that something 
must have taken place at that hour of the 
night which caused him to fly into a rage, 
and he might at the time be remembering 
some incidents connected with Madhu Bisoi 
and the deceased whom he treated as his 
wife. The majority of the prosecution wit¬ 
nesses curiously enough denied all know¬ 
ledge of the person Madhu Bisoi; but P. W. 
14 says that there is such a man in the 
village although he did not know anything 
about the relationship between the deceased 
and Madhu Bisoi. Under the circumstances 

I have no doubt in my mind that the ac¬ 
cused killed his wife under some sudden 
provocation, and therefore the extreme 
penalty of law is not called for in this case. 
The ends of justice will be met if he is sen¬ 
tenced to the lesser sentence of transporta¬ 
tion for life. 


In the result I would discharge the refe¬ 
rence and allow the appeal only to this 
extent that the sentence of death will be 
commuted to one of transportation for life. 

Meredith J.— I agree with the view 
taken by my learned brother. That the first 
information report is inadmissible cannot 
be questioned. It is a confession to the 
police and as such under S. 25, Evidence 
Act, it cannot be proved as against the 

accused. The principle in 25 C W N 788 4 

is not applicable in this case as there are no 
parts of the first information report which 
can be extracted from the rest and said to 
be relevant in themselves and admissible as 
not being incriminatory. The first informa¬ 
tion report in this case forms a single con¬ 
nected story. No part of it has any meaning 
or significance except in relation to the 
whole. It would be quite wrong to extract 
fragments from it in which the accused 


4. 


A ct • „-- -.•vixiuui uiauuci UL ±JGK<H 

n£\\ S ’ a ? e ? g o a l7' Lalit Mohan Singha Roy, 
*io 2l l» 8 A I R Cal 111=62 IC 578=22 CrL J 
562=25 OWN 788. 


168 Patna Emperor v. Kommoju 

does not make any self-incriminating state¬ 
ment, for, there are no'such fragments which 
in themselves have any relevance or signi¬ 
ficance. In the case of the confession made 
to a Magistrate the position is not so clear, 
but I have no doubt that it is inadmissible, 
as it has not been duly recorded under 
S. 164, Criminal P. C., and the defect can¬ 
not be cured by S. 533 of that Code. S. 164, 
cl. (3) is in the following terms: 

A Magistrate shall, before recording any such 
confession, explain to the person making it that 
he is not bound to make a confession and that if 
he does so it may be used as evidence against him 
and no Magistrate shall record any such confession 
unless, upon questioning the person making it, he 
has reason to believe that it was made voluntarily; 
and when he records any confession, he shall make 
a memorandum at the foot of such record to the 
following effect; 

‘I believe that this confession was voluntarily 
made. It was taken in my presence and hearing, 
and was read over to the person making it, and 
admitted by him to be correct, and it contains a 

full and true account of the statement made bv 
him.* * 

These provisions are mandatory, as has 
been laid down by the Privy Council in 17 
P L T 594. 3 The Magistrate must act 
strictly in accordance with the provisions of 
S. 164, or not at all. One of the provisions 
just quoted says that no Magistrate shall 
record any such confession unless, upon 
questioning the person making it, he has 
reason to believe that it was made volunta¬ 
rily. Therefore, the Magistrate must ask the 
accused questions designed to ascertain and 
to satisfy himself whether the confession is 
being made voluntarily or not. It would, 

I think, be going too far to say that the 
questions must be in any special form, for 
S. 164 does not prescribe that; but clearly 
there must he some question or questions 
designed to reveal whether the statement 
is being made voluntarily. What happened 
in the present case was that the Magistrate, 
when the accused was produced before him, 
warned him that he was not bound to make 
a statement and that it might be used as 
evidence against him. He then put him 
back for 24 hours for cool reflection. When 
he was produced the second time he asked 
him one question preparatory to recording 
his confession and one question only. This 
question was: 

Have you remembered the warning I gave you 
yesterday that you are not bound to make a state¬ 
ment and that it may be used as evidence against 
you ? 

to which the accused answered " I have 
heard your present warning also. I am pre¬ 
pared to make a statement.** In his certifi- 
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cate at the foot of the confession the 
Magistrate recorded; 

The accused was produced before me on 1st May 
1939 from the Sub-Jail, Jaypur. I have asked the- 
police escort to go out of my Court hall and gave* 
him warning that he is not bound to make a 
statement and that the said confession if any made- 
may be used as evidence against him. I have given 
him time till today for 24 hours for cool reflec¬ 
tion. To-day, i. e. 2nd May 1939, he is again pro¬ 
duced. I have again warned him as stated above* 
In spite of two warnings in the absence of the* 
police, he has made quite voluntarily the state¬ 
ment enclosed. I fully believe that his confession 
statement is quite voluntarily, free from any 
influence. 


That is the position so far as the Magis¬ 
trate s written record is concerned. When- 
he was examined as a witness the Magis¬ 
trate took the matter no further. He said: 


The accused was produced before me on 1st May 
.... I sent the police escort away and warned the 
accused that he was not bound to make a state¬ 
ment and that if he made a statement it could be 
used against him. I gave him 24 hours to reflects 
and recorded his statement the next day. At that 
time no police officer was present or within sight 
• I am convinced that the statement was- 

purely voluntary and that no extraneous influence®- 
were brought to bear upon him to induce the 
accused to make his statement. 


I 


Clearly the Magistrate amply warned the 
accused, and so fully complied with the first - 
part of S. 164, cl. (3); but he did not, in my. 
opinion, comply with the mandatory provi¬ 
sions of the second part of that clause, and 
consequently he had not jurisdiction to say 
that he was satisfied that the confession, 
was voluntary. The only question asked 
was not a question regarding the voluntary 
character of the statement, but only a ques¬ 
tion with regard to the accused's memory 
of the previous warning. If fully answered, 
it could reveal no more than the fact that] 
the accused remembered the warning made 
24 hours before, and as the same warning 
had just been made in identical terms it 
could not possibly take the matter any fur¬ 
ther or add in any way to the warning just 
given. In the circumstances it was a ques¬ 
tion which could reveal nothing, and was 
not in my view a question at all within the 
meaning of S. 164, cl. (3). To ask a ques¬ 
tion which can only test the accused's] 
memory is not a compliance with the provi¬ 
sions of this Section. The question or ques¬ 
tions, whatever the form, must be designed 
to show whether the accused is making tho 
statement voluntarily. Such questions, for* 
example, might be: “Are you making your 
statement as a result of any threat or in¬ 
ducement ? Are you making your statement* 
entirely of your own free will, and not as a- 
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result of anything anyone has said to you ? 
What is your motive for making a state¬ 
ment which must incriminate you?” These 
are only examples. Others might be thought 
of. As I have said, the law does not compel 
any particular questions or any particular 
form of questions. There must be some 
question, and some question the answer to 
which will indicate whether the confession 
is a voluntary one. Where there was no 
such question, the Magistrate has no juris¬ 
diction to record a confession, and it will 
not do to point to some question which may 
have been asked but was directed to some 
other end. All this follows from S. 164 
itself, which says that in the absence of the 
question the Magistrate shall not record the 
confession. He has no jurisdiction to record 
as a Magistrate so as to bring into operation 
the provisions of S. 80, Evidence Act, and, 
secondly, he has no jurisdiction to record a 
statement that he has satisfied himself that 
the confession is voluntary. It has been 
laid down in 39 I C 991 6 that if the Magis¬ 
trate fails to question the accused in the 

fu°?L r “ laDner be has no jurisdiction to say 
that he had satisfied himself that the con¬ 
fession was voluntary. With that view I 
entirely agree. Having regard to conditions 
in India, the Legislature has thought it 
proper to prescribe certain safeguards before 
a confession made to a Magistrate can be 
used against the person making it, and it is 

most important that these safeguards should 
not be whittled down. 

In a case like this, S. 533, Criminal P. C., 
cannot be brought in to cure the defect. It 
is true that under that Section oral evidence 
can be taken to show that the defect was 

?J“ e , °‘, form onl y. and not of substance, and 
that though the Magistrate’s record does 
not show that he had fully complied with 
the provisions of S. 164, yet, in fact, he had 
actuaiiy done so. But that is all that S. 533 

f „r m d °' 11811:18 lts Provisions a defect of 

subTtn? 11 b ® lemoved . but not a defect of 

s^vtn P 6 ' wu 6re the Magistrate is able to 
say m Court that he had asked the neces- 

theL q fch^°q\oo t had for g° fcten to record 
S 91 E vi S ’ 53 » 3 would be applicable; and 

since S filf 06 Act> , wiU cause no difficulty 
not do so 3 H ? pr f Sly States that it shall 
not or B “* Where the Magistrate does 
“L" C , aDDOt 8 . u PPly the defect in the 

CnnoT v!°, rm ™ th oral evidence, S. 533 
lOftnnofc he l p. Th at is the view taken in 

6. Jiubodhan Bhuian y. Emperor (1Q17) d a td 
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2 Lah 325° and 6 Lah 415. 7 These cases, 

lay down that S. 533 can be used to cure 

defects of form but not of substance. The 

view taken in these cases seems to me to be 

0Olr0Ct - 11 no Questions were actually asked, 

533 will not help; but if the Magistrate’s 

evidence shows that the questions were 

asked, then that is merely a defect of form 

and S. 533 will cure it. Such a case is 

reported in 3 Pat 872* where the real point 

was that the Court found that the accused 

had been questioned sufficiently, although 
not in proper form. 

. It; flight be said that even if the confes¬ 
sion is not one properly recorded by the 
Magistrate under S. 164, it might still be 
proved, not under the provisions of S. 80, 
Evidence Act, not as a confession formally 
recorded by a Magistrate, but as a sort of 
extra-judicial confession made to a person 
whose position renders him worthy of credit. 

It might be argued with some plausibility 
(sic; that if a casual confession to an out¬ 
sider made without any warning, such as 
the extra-judicial confession to the doctor 
in the present case, can be proved, then 
why cannot the confession to the Magistrate 
be equally proved ? Is not a Magistrate as 
worthy of credence as a doctor or as a 
chance bystander who hears an extra-judi- 
C!al confession ? And if the provisions of 

r?’ Bvldence Acfc - are not applicable, why 
not the provisions of Ss. 17, 21, 24 and 26? 

The answer to this is that the Privy 
Council m 17 P L T 594« has considered 

this very question and has said “No ” In 
view of that decision it must be held'that 
though an extra-judicial confession to any 
ordinary person (other than a police officer) 
can be proved, such a confession cannot be 
proved at all if made to a Magistrate, unless 
the provisions of Sec. 164, Criminal P C 
have been complied with ; and it will not 
help, m view of that decision, for a Magis- 
trate to say that he did not purport to act 
under the provisions of S. 164. A second 
objection was taken to the confession in the 
present case, namely that it was not re¬ 
corded in Telugu, the language in which it 

t W ha S t Ts T1 ;T h the Magistrate stated 

h« L h M P ° k v fl UeU> he did not s ay that 

he couffi wnte the Telugu script. He was 

not asked in cross-examin ation if he could 

r sss s-war - 

eSv******- iff at 
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write Telugu, or why, if so, he did not 
record the confession in Telugu but in 
English. Assuming however that he could 
have recorded the confession in Telugu and 
that the provisions of S. 364 (l), Criminal 
P. C., were not fully complied with, that 
is a defect which is clearly curable under 
S. 533, Criminal P. C., and it has been so 
held in 45 All 166. 1 The confession how¬ 
ever is inadmissible by reason of the first 
objection, though not by reason of the 
second. 

Excluding the first information report 
and the confession, I agree with my learned 
brother that there is ample evidence to prove 
the guilt of the accused. I see no reason 
why P. Ws. 9 and 10 should not be believed, 
and their evidence is inconsistent with the 
innocence of the accused. That P. Ws. 9 
and 10 gave out their story at once is proved 
by P. Ws. 11 and 14. Then there is the 
evidence of P. Ws. 11 and 12 that the ac¬ 
cused was seen running away with the 
blood-stained knife. This again is not the 
conduct of an innocent man. There is the 
evidence that he appeared at the police 
station and made over the blood-stained 
knife, which has been proved to be his own, 
and with his clothes covered with blood. 
Though the first information report cannot 
be used, the evidence that he appeared at 
the thana covered with blood, made over 
his blood-stained knife, and did not lay any 
information accusing anyone else of the 
murder, is admissible. Then there is the 
evidence that he retired for the night alone 
with the deceased and instantly after the 
murder he was found alone with her body. 
He is proved to have had the opportunity, 
and he has himself given the motive. Lastly, 
there is the extra-judicial confession made 
to the doctor in which he stated that he 
bad caused an injury to his left hand, seen 
by the doctor, while committing the murder. 
He placed his left hand on the woman’s 
chest, he said, to hold her down, and one 
of his blows had been slightly misdirected 
and cut his own hand. No doubt this extra¬ 
judicial confession cannot carry the same 
weight as a confession duly recorded under 
S. 164, but it is admissible under S. 21, 
Evidence Act. There is no reason whatever 
why the doctor should make a false state¬ 
ment, and the evidence does serve to corro¬ 
borate the circumstantial evidence in the 
case. 

D.S./R.K. Sentence reduced . 
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Letters Patent Appeal No. 1 of 1939, 
Decided on 29th August 1939, against judg¬ 
ment of Rowland J., D/- 11-11-1938. 

(a) Transfer of Property Act (1882), S. 6 — 
Debt or part of debt is property only if action 
to recover it is sustainable. 

Under the Transfer of Property Act ” debt” 
belongs to a particular species of property, namely 
actionable claims. An actionable claim has been 
defined as “a claim to a debt .... which the civil 
Courts recognise as affording grounds of relief.” It 
follows that a claim to a debt which cannot be 
enforced by action, as for example, when the debt 
is barred by limitation is not property. The same 
limitation must apply to a part of a debt ; and in 
order to determine whether or not it is property, it 
must be found out whether an action can be sus¬ 
tained to recover it. [P 173 0 2] 

^(b) Transfer of Property Act (1882), S. 130 
— Assignment of part of debt is valid — O. 2, 
R. 2, Civil P. C., does not affect right of trans¬ 
fer — R. 2 is merely rule of procedure (Per 
Fazl Ali J.) (Obiter). 

The Transfer of Property Act does not recognise 
any distinction between whole debt and part of a 
debt. Both may be transferred under the Act if 
they come under the category of “ actionable 
claims” as an actionable claim is 11 property”. 
O. 2, R. 2, being a rule of procedure, does not 
affect the right of transfer, that is to say, it cannot 
make what is transferable non-transferable. It 
does, however, bar the right of suit in certain 
cases and it may prevent the transferee of a part 
of a debt from enforcing his claim and thereby 
make the transfer nugatory, as under O. 2, R. 2, 
Civil P. C., a single cause of action cannot be 
allowed to be split up into several causes of action: 
Indian and English Case law reviewed . 

[P 174 C 2] 

K. Sahi and Avadhesh Nandan Sahai — 

for Appellants . 

Bhubaneshwar Prasad Sinha — 

for Respondents . 

Fazl Ali J.—This is an appeal from a 
decision of Rowland J. in a suit brought by 
the respondents to recover a certain sum of 
money from the appellants. The suit was 
decreed by the trial Court, but was dis¬ 
missed on appeal by the lower Appellate 
Court. Rowland J. has in second appeal set 
aside the judgment of the lower Appellate 
Court and restored the judgment of the trial 
Court. The defendants first party who con¬ 
tested the suit have accordingly preferred 
this appeal under the Letters Patent. 

The circumstances which gave rise to 
this litigation may be briefly stated as 
follows : .On 6th November 1923, defendant 
11 executed a zarpeshgi lease in respect of 
a seven pies share in Mauza Bahpuri 
Majurahi in favour of the appellants (defen- 





dants first party). On 10th November 1928, 
he mortgaged the same property to defen¬ 
dant 12 for a sum of Es. 1000 and on 13th 
October 1932, he borrowed a sum of Es. 
330 from the latter by executing a hand- 
note in his favour. On 23rd June 1933, he 
sold to the appellants the property already 
mortgaged to them and defendant 12 for a 
sum of Es. 5000. It was recited in the sale- 
deed that out of the total sum of Es. 5000, 
Es. 2125 had been set off against the mort¬ 
gage debt due to the vendees on the basis 
of the mortgage dated 6th November 1923 
and a sum of Es. 2227 had been left in’ 
deport with them for the purpose of paying 
on the mortgage dues of defendant 12. The 
balance of the consideration money, namely 

+ j, „ Was paid in cash ‘ As the d ebt due 
to defendant 12 from defendant 11 on the 

hand-note was not paid by the appellants, 

defendant 11 had to borrow a sum of Es. 

450 from the plaintiff for the purpose of 

paying it off and on 28th January 1935, in 

consideration of the advance made by the 

plaintiff to him he executed a registered 

•deed (Ex. 1) by which he assigned to him 

bis right to realize a sum of 
•KS. 500 from the appellants. 

., Y aS reo ^ e d in the deed of assignment 
that the sum of Es. 2227 which had been 
left with the vendee represented the total 
sum due on the date of the sale to defen¬ 
dant 12 from defendant 11, both on the 
mortgage bond dated 10th November 1928 
«,nd the band.note dated 13th October 1932. 

It was also stated that by mistake the dues 
under the hand-note had not been men- 
tioned in the sale-deed though the under¬ 
standing between the parties was that this 
debt should also be paid off out of the money 
left with the appellants. After the assign¬ 
ment the plaintiff brought the present suit 
to recover the sum of Es. 500 with interest 
up to the date of the suit calculated at the 
rate mentioned in the hand-note dated 13th , 
October 1932, and prayed that the money 

^ al “ ed ^ould be charged on the property J 
which had been sold by defendant 11 to the 

bv 8 fi F? fc P art y- The suit was decreed 

bv 7vl M Q U u 8lf ] ) . ut his decisi on was reversed 

that- in l ubordinate Judge on the ground 

ass' ^ ^ a Part of a debfc could not be 
risht ^berefore the plaintiff had no 

second a PP eal T by ZZZ "T T DOt aCC0pted in 

d^nlL T r de ^g^nt of the Subor- 

Munsif Th 86 a ° d reS J° red fche decree of the 
r™ 1 .' Principal point therefore which 

arises in this appeal is whether the assign- 
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, ment of a part of a debt is valid in India. 

The point is a somewhat difficult one and 
1 it does not appear to have been fully dis¬ 
cussed in any of the Indian authorities 
• cited at the Bar. In 42 I C 684 1 at p. 693 
^ Seshagiri Ayyar J. sitting singly made an 
observation to the effect that the omission 
i of the word “absolute” from S. 130, T. P. 

Act, which deals with the assignment of 
actionable claim, 

was a deliberate departure from the rule of English 
law and indicated that an assignment of part of a 

chose in action can be given effect to under the 
Transfer of Property Act. 

In 48 M L J 432 2 Eamesam J. (also 
sitting singly) dissented from the observa- 
tion of Seshagiri Ayyar J. and after refer¬ 
ring to certain English cases expressed the 
view that the assignment of part of a debt 
is not valid. In 52 Mad 465 s a Bench of 
two Judges of the Madras High Court 
followed an earlier case of 1919 in pre¬ 
ference to the decision of Eamesam J. in 
48 M L J 432, 2 but all that they said on 

the point is to be found in the following 
passage : 

The transfer of a part of a debt was not recog¬ 
nized in English Common Law, but the assign¬ 
ment of a part of a debt was always held to be 
good in equity and was deemed to pass the property 
in that portion of the debt. In enforcing such 
claim, it would be necessary to implead the owner 
of the other portion of the debt, but apart from 
that there is no objection in equity to enforcing a 

o/na 1 r? r i parfc paymeDt o{ a debt: vide (1921) 1 Ch 
349. It has also been held that the partial trans- 

fer of a debt is valid in Appeal No. 53 of 1919 in 

this Court, and this objection must therefore bo 

!iqo 2 ^ °^?d 1 though there is a remark in 48 M L J 

432 which throws some doubt upon this conclu- 
sion. 

In 62 Cal 510 5 a Division Bench of the 
Calcutta High Court consisting of Lort- 
vyilliams and Jack JJ. expressed a contrary 
view but they did not discuss the point and 
based their decision wholly on 48 M L J 
432 decided by Eamesam J. It will not be 
out of place here to refer to certain cases 
decided in England after the passing of the 
Judicature Act of 1873. It is well-known 
that accordmg^to the Common Law of 

1. Sabjan Sahib v. Abdul Azzeez Sahib (19181 5 

AIR Mad 1837 = 42 I C 684. 5 

2. Doraiswami Mudaliar v. a: 

ML J 43^2 12 A 1 R Mad 753=87 IC 382=48 

3 ‘ aT 2S U 5 R A a ?RM h Subramauian Chettiar, 

Mad 465 d 1201 = 116 1 C 827=52 

4. In re Steel Wing Co., (1921) 1 Ch 349—90 T T 

65 SJ 6 2 = 4 ( 0 920) B & ° « 160=124 3 lV 9 664= J 

5 - Lal V - Garr, bhirmal (1938) 

39 0 W N C 606 77=164 1 ° 111=62 ° al 51 °= 
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England choses in action could not, as a 
rule, be assigned but in equity such assign¬ 
ments were allowed to be made from a very 
early date and even at Common law an 
assignee was generally allowed to sue in the 
name of the assignor and in some cases 
under a power of attorney obtained from 
him. After the passing of the Judicature 
Act 1873, however, S. 25 (6) of that Act 
enabled the legal right in debt or other 
thing in action to be transferred to the 
assignee together with all remedies includ¬ 
ing the right to sue in his name. S. 25 of the 
Judicature Act has now been superseded by 
S. 136 of the Law of Property (15 Geo. V, 
Ch. 20) which runs as follows : 

Any absolute assignment by writing under the 
hand of the assignor (not purporting to be by way 
of charge only) of any debt or other legal thing in 
action, of which express notice in writing has been 
given to the debtor .... is effectual in law 
(subject to equities having priority over the right 
of the assignee) to pass and transfer from the date 
of such notice (a) the legal right to such debt or 
thing in action ; (b) all legal and other remedies 
for the same, and (c) the power to give a good dis¬ 
charge for the same without the concurrence of the 
assignor, etc. etc. 

Now, the question as to whether a part 
of a debt was assignable under S. 25 of the 
Judicature Act appears to have been raised 
in many cases, but it has not yet been autho¬ 
ritatively answered. In (1878) 3 Q B 569 6 
Lord Coleridge expressed the view that 
such an assignment fell within the Act, but 
on appeal Cotton L. J. treated the particu¬ 
lar assignment as a case of equitable assign¬ 
ment. In (1898) 1 Q B 765 7 Chibty L. J. 
questioned the correctness of the view ex¬ 
pressed by Lord Coleridge in (1878) 3 Q B 
569 6 and observed : 

The decision of Lord Coleridge C. J. in (1878) 3 
Q B 569 6 that the case fell within S. 25 appears to 
me to be open to question .... The Section 
speaks of an absolute assignment of any debt or 
other chose in action. It does not say “or any part 
of a debt or chose in action.” It appears to me as 
at present advised to be questionable whether an 
assignment of part of an entire debt is within the 
enactment. If it be, it would seem to leave it in 
the power of the original creditor to split up the 
single legal cause of action for the debt into as 
many separate legal causes of action as he might 
think fit. However it is not necessary to decide the 
point in the present case, and I leave it open for 
future consideration. 

In the same case Collins L. J. while 
agreeing with Chitty L. J. refrained from 
pronouncing any opinion on the question 
whether an assignment of a part of a debt 
was within S. 25, sub-s. (6), Judicature Act 

6. Brice v. Bannister, (1878) 3 Q B 569 = 47 L J 

Q B 722=38 L T 739=26 W R 670. 

7. Durham Bros. v. Robertson, (1898) 1 Q B 765 

=67 L J Q B 484=78 L T 438. 


of 1873. In (1902) 1 KB 10 8 an assign¬ 
ment of 

so much and such part of my income, salary and 
other emoluments from H as shall be necessary 
to pay a definite sum and any further sums in 
which I may hereafter become indebted to you 

was held by Darling J. to be not such an 
assignment as was contemplated by S. 25* 
sub-s. (6), Judicature Act. The learned 
Judge observed that 

having regard to the expression of opinion by 
Chitty L. J. in (1898) 1 Q B 765 7 it is extremely 
doubtful whether the assignment being of part oS 
a debt only would come within the Act. 

Lord Alberston C. J. and Channel J. 
however refrained from expressing any 
opinion in that case as to whether an 
assignment of a part of a debt fell within 
the Section. In (1910) 2KB 636 9 a judg¬ 
ment-creditor having assigned a part of the* 
judgment-debt for valuable consideration* 
the assignee applied for leave to issue exe¬ 
cution. It was held by Bray J. that there* 
could not be an absolute assignment within 
S. 25 (6), Judicature Act, of a definite 
part of an existing debt or other legal chose 
in action. The Court of Appeal however 
without expressing an opinion on the point 
held that as the original judgment-creditor 
could only issue a single execution upon his- 
judgment and could not split up the judg¬ 
ment-debt and issue separate executions* 
upon the different parts, he could not give, 
to an assignee of a part of the judgment- 
debt a right which he himself did not pos¬ 
sess. In (1902) 2 KB 190 10 Mathew L. J. 
did not express any definite opinion on ths 
question, but observed : 

In the course of the argument the question was. 
raised whether an assignment of part of a debt 
comes within S. 25, Judicature Act, 1873. We are- 
not called upon to decide that question in this, 
case, and I will express no opinion upon it further 
than to say that, as at present advised, I think, 
when that question arises for decision, much may 
be said in favour of the view that an assignment^ 
of part of a debt could ifot be an absolute assign¬ 
ment within the Section. 

In (1910) 2KB 630 11 Darling J. (not¬ 
withstanding the fact that he had expressed 
a contrary view in (1902) 1 KB 10 8 ) held 
that an assignment of part of a debt came 
within S. 25, Judicature Act, but in (1910)' 

8. Jones v. Humphreys, (1902) 1 KB 10=71 

L J K B 23=85 L T 488=50 W R 191=18' 

T L R 54. 

9. Forster v. Baker, (1910) 2KB 636=79 LJKB 

664=102 L T 522=26 T L R 421. 

10. Hughes v. Pump House Hotel Co. Ltd., (1902> 

2KB 190=71 LJKB 630=86 L T 794=50 

W R 660=18 T L R 654. 

11. Skipper & Tucker v. Holloway & Howard* 

(1910) 2KB 630=79 LJKB 91=26 T L R 

82. 
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K JB 636, 9 Bray J. refused to follow the 
decision and observed as follows : 

But if an absolute assignment of part of a debt 
is valid under S. 25, sub-s. (6), the consequence is 
that the asssignee is able to sue the debtor without 
joining the assignor or the assignee of the other 
part of the debt, if there have been two assign¬ 
ments; and it may happen that if the debt had 
been split up into two, three or four parts, there 
might be two, three or four actions with dif- 
terenfc results. All sorts of difficulties would arise, 
and a great burden, an unnecessarily great burden! 
would be placed upon the debtor. In the case of a 
judgment-debtor that consideration applies with 
even greater force because the remedy on a judg¬ 
ment-debt is execution, and the result would be 
that if a judgment-debt was divided into, say, 
or four parts, each of which was assigned to 
a different person, there might be three or four exe¬ 
cutions, and three or four petitions in bankruptcy 
and the debtor might be considerably and unneces¬ 
sarily harassed. These considerations, in my opi¬ 
nion, point to the fact that I ought not, unless 
compelled by the language of the Section, to con- 
etrue the words ‘ legal debt or chose in action” as 

including part of a legal debt or part of a chose in 
action. 


In (1921) 1 Ch 349, 1 P. O. Lawrence J. 
agreed with the opinion of Bray J. as ex¬ 
pressed in (1910) 2KB 636 9 and held that 
the assignment of part of a debt does not 
operate to pass the legal right to that portion 
of the debt as it is not an assignment within 
S. 25, sub-s. (6), Judicature Act. He however 
held at the same time that such an assign¬ 
ment does operate in equity to transfer the 
part assigned and it constitutes the assignee 
a creditor for the original debtor. It may 
be stated here that this view was perfectly 
in consonance with the opinion expressed 
in a long line of cases and even in (1898) 1 
Q B 765 Chitty L. J., though he questioned 

• 10 /S tne88 of Lord Coleridge’s dictum 
m (1878) 3 Q B 569,° conceded that the 
assignment in question before him was valid 
as an equitable assignment. 

In (1927) 43 T L R 29 12 which was deei- 
ed m 1926, it was held firstly, that an 
assignment of a debt which limited the 
amount to a certain sum was good on the 

ikTVu? 11 was an assignment of the 
t ° e . . e k with a proviso that any excess 
of certain sum must be held by the assignee 

t8e . f . or ., the assignor and secondly, 

1 T 6 ?* ^ Was an alignment of part 

oniy of the debt, it would still be a good 

equitable assignment and the plaintiffs were 

entitled to recover. It will thus appear that 
though the point cannot be taken to have 
been finally settled in England, the weight 
o authority in that country seems to be in 
favour of the view that the assignment of a 


part of a debt does not operate to pass the 
legal right to that portion of the debt under 
S. 25, sub-s. (6), Judicature Act, but such 
an assignmant would operate in equity to 
transfer, the part assigned and constitute 
the assignee a creditor for the original deb¬ 
tor. In India however the position is some¬ 
what different, because if it is found that a 
part of a debt cannot be assigned under the 
Transfer of Property Act, it will be diflScult 
to hold that such an assignment can still be 
valid in equity. The first question to be 
answered therefore is whether a part of a 
debt can be validly assigned under the 
Transfer of Property Act. The answer to 
this question depends on whether a part of 
a debt is “property,” because S. 6 of the Act 
clearly provides that 

property of any kind may be transferred except as 
otherwise provided by this Act or by any other law 
for the time being in force. 

Now, at the first sight it would seem that 
if the whole debt is property, as it un¬ 
doubtedly is, a part of the debt must be so. 
The matter is however not so simple as it 
seems^ Under the Transfer of Property Act 
debt” belongs to a particular species of pro¬ 
perty namely actionable claims. An action¬ 
able claim has been defined as “a claim to 

a debt the.which the Civil Courts 

recognize as affording grounds of relief.” It 
follows that a claim to a debt which cannot 
be enforced by action, as for example, 
when the debt is barred by limitation, is 
not property. The same limitation must, in 
my opinion, apply to a part of a debt; and 
in order to determine whether or not it is 
property, we must find out whether an 
action can be sustained to recover it. Atl 
this point it seems necessary to refer to 
O. 2, R. 2, which runs as follows : 

(1) Every suit shall include the whole of the 
claim which the plaintiff is entitled to make in 
respect of the cause of action; but a plaintiff may 

relinquish any portion of his claim in order to 

sulfc wit h in . fc h© jurisdiction of any Court. 

*V Where a plaintiff omits to sue in respect of 
or intentionally relinquishes, any portion of his 
claim, he shall not afterwards sue in respect of the 
portion so omitted or relinquished. 

This rule in my opinion meets the point 
bo emphatically raised in the judgments of 
Chitty L. J in (1898) 1 Q B 765 7 and of 
Bray J., in (1910) 2KB 636. 9 Both the 
learned Judges have pointed out that if a 
part of a debt can be legally transferred, it 
would seem to leave it in the power of the 
original creditor to harass his debtor by 
splitting up the single cause of action of his 
debt into as many legal causes of action as 
he might think fit. This rule will, in my 
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opinion, prevent him from doing so. It 
appears to me to be elementary that a cre¬ 
ditor cannot confer upon his assignee a 
higher right than what he himself possesses. 
Thus, if he himself could not sue the debtor 
twice with regard to parts of the same debt 
under O. 2, R. 2, he cannot be allowed to 
defeat that provision by assigning one part 
of a debt to one person and another part to 
another. There is however nothing to pre¬ 
vent him from relinquishing one part of 
the debt and transferring another part, as 
such an assignment will be tantamount to 
an assignment of the whole debt which 
remains unpaid after a part of the debt has 
been relinquished. He may also transfer 
one part of the debt to one person and 
another part to another person and the two 
assignees may possibly jointly sue the deb¬ 
tor in a common action and ask for a joint 
decree in respect of the whole debt. But 
once a suit has been brought on a part of 
the debt, then no suit can be brought sub¬ 
sequently for the remaining part either by 
the creditor or by any person to whom he 
assigns the remainder. It appears to me 
that the assignment of the remainder in 
such a case must be ineffectual because, as 
the creditor himself cannot sue upon it, it 
ceases to be his property and he cannot by 
transferring it to another person confer 
upon him a higher right than what he 
himself possessed. 

Reference may also he made in this con¬ 
nexion to S. 130, T. P. Act, which provides 
the mode of transferring an actionable 
claim. The language of this Section hears 
some resemblance to the language of S. 25 
(6), Judicature Act, 1873, and S. 136, Law 
of Property Act, 1925, but it is not precisely 
the same. One of the points of difference 
which alone need be pointed out here is that 
while the two English Acts speak of the 
assignment of “any debt or other legal chose 
in action,” S. 130, T. P. Act, purports to deal 
with the “transfer of an actionable claim” 
only. The difference may at first sight 
appear to be one without distinction as the 
definition of “actionable claim” includes a 
claim to a debt, but that definition also pro¬ 
vides that it must be such a claim ‘ as the 
Civil Courts recognize as affording grounds 
of relief.” Thus, if claim to a part of a debt 
cannot be enforced under O. 2, R. 2, it is 
not an actionable claim and S. 130 can have 
no application to it. 

Thus, the conclusion which I have arrived 
,at may he summed up in a few words. The 
ITransfer of Property Act does not recognize 


any distinction between whole debt and part- 
of a debt. Both may be transferred under 
that Act, if they come under the category 
of “actionable claims” as an actionable claim 
is “property.” The transferee of a part of a 
debt may, however, find that what is trans¬ 
ferred to him is not an actionable claim as 
under O. 2, R. 2, a single cause of action 
cannot be allowed to be split up into several 
causes of action. O. 2, R. 2, being a rule of 
procedure, does not affect the right of trans¬ 
fer, that is to say, it cannot make what is 
transferable non-transferable. It does, how¬ 
ever, bar the right of suit in certain cases 
and it may prevent the transferee of a part 
of a debt from enforcing his claim and 
thereby make the transfer nugatory. 

I have dealt with the question as to whe¬ 
ther or not a part of a debt can be trans¬ 
ferred at some length in view of the general 
importance as well as because we have been 
pressed to do so by the learned counsel for 
the appellant. In my opinion, however, the 
present case can be decided on a short and 
simple ground apart from this question. As 
I have already said, it was recited in the 
appellants* own sale deed that a sum of 
Rs. 2227 had been left in deposit with them 
for the purpose of paying off the mortgage 
dues of defendant 12. On calculation it 
appears that the mortgage dues of defen¬ 
dant 12 amounted only to Rs. 1,855 odd on 
the date of the sale deed and the dues on the 
hand-note amounted to Rs. 371 odd on that 
date and to Rs. 501 on 28th January 1935, 
when Ex. 1 was executed by defendant 11 
in favour of the plaintiff. Thus, defendant 11 
had left with the appellants a surplus sum 
of money over and above the amount which 
was payable to defendant 12 on the basis 
of his mortgage. This sum clearly repre¬ 
sented a single and whole debt and not 
part of a debt and there can be no doubt 
that it could be validly assigned by defen¬ 
dant 11 to the plaintiff. The appellant’s 
counsel has pointed out that in the deed 
which was executed by defendant 11 in 
favour of the plaintiff it has been expressly 
stated that what had been transferred to 
the plaintiff was a part of Rs. 2227. That 
is undoubtedly so, but the deed must be read 
as a whole, and when read as a whole, it 
clearly shows that according to the state¬ 
ment made by defendant 11 in that deed, 
he left with him two distinct sums, one 
payable to defendant 12 on the basis of a 
mortgage deed and another on the basis of 
a hand-note. These two items being quite 
separate, there was nothing to prevent de- 
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fendant 11 from recovering them by two 
separate suits brought on two different 
occasions especially when in the deed exe¬ 
cuted by defendant 11 in favour of the ap¬ 
pellants no time was fixed for the payment 
of the two debts due to defendant 12. Thus, 
the debt of Rs. 500 which was assigned by 
defendant 11 to the plaintiff was a distinct 
and separate debt and not merely part of a 
debt. In my opinion therefore even if we 
were inclined to hold that a part of a debt 
cannot be assigned under the Transfer of 
Property Act, the assignment in favour of 
the plaintiff could not be held to be invalid. 
Another point which was raised on be¬ 
half of the appellants was that the amount 
decreed by the trial Court cannot be charg¬ 
ed on the property sold to them. It Is 
unnecessary to decide this point as the 
respondent does not press for a charge. I 
would therefore direct that instead of* a 
decree for charge, a money decree only be 
passed in this case, and subject to this 

modification, I would dismiss the appeal 
with costs. 

Harries C. J.—I agree that this appeal 
should be dismissed. Upon the facts of the 
case, I agree that two sums were left in 
deposit with the purchaser, one sum to pay 
off what was due on the mortgage and one 
sum to pay off what was due on the hand- 
note. What the assignor assigned was the 
sum left with the purchaser to pay off the 
hand-note dues together with interest 
thereon. The assignment was not an assign¬ 
ment of part of a debt but was in substance 
and in fact an assignment of a distinct and 
separate debt. It was accordingly a valid 
assignment which gave the assignee a right 
to sue. This is sufficient to dispose of the 
appeal, and the point whether part of a 
debt is assignable does not strictly arise, 
n these circumstances, I prefer to express 

5^° P1 ^ 10n - 1D this upon the very 

difficult point as to whether a part of a 

debt is assignable. 

G.N./r.k. Appeal dismissed . 
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cl l. n/r •? Agarwala J. 

Shah Md . Naim ~ Appellant. 


v. 


others —Respondents. 
n i p P 0al No. 727 of 1938, Decided on 4th 

b T F /i 193 b fr ° m a PP ellat e decree of 
D Bihar U Te 6 '' PatD * a ’ D/ - 29th April 1938. 
Proviso 1 E^t n r?' R ( ® ? f 1934 >- Sec ‘ 23-A 
landlord’. po«e^i"„ R ^"^nee reCOrdi "8 
occupancy holding of hi. tenant L L^Xrd U 


entitled to produce of trees — No question of 
limitation arises in respect of exercise of right 
to produce of trees. 

Ordinarily one expects a person in possession of 
a tree to be entitled to its produce and from that 
point of view the entry in the Record of Rights 
expressly recording the landlord’s possession of the 
trees on the holding of his occupancy tenant indi¬ 
cates that the landlord has the right to the 
produce and therefore occupancy tenant cannot 
prevent the landlord from exercising his right to 
tap the palm trees on his holding. [p 176 C 1] 

The trees being on the tenants’ holding, the land¬ 
lord must he deemed to be in possession through 
his tenant; and no question of limitation can 
possiUy arise in the absence of any assertion of 
hostile title to the trees by tho tenant. [P 176 C 1,2] 

Chowdhry Mathura Prasad and Dhanus’h- 
dhan Prasad — for Appellant. 

A. H. Fakhruddin and Awadh Behari 
Jha — for Respondents. 

1 * > ' n. . — This is an appeal by the 

plaintiff from a decision of the Additional 
District Judge of Patna reversing a deci¬ 
sion of the Additional Munsif of Bihar. 
The appeal arises out of a suit by a land¬ 
lord against an occupancy raiyat for com¬ 
pensation on account of the defendant 
having prevented the plaintiff from exer¬ 
cising his right to tap palm trees standing 
on the defendant’s holding. The claim is in 
respect of 20 trees at Rs. 2 per tree per 
annum for the years 1339 to 1342. The 
defence to the suit was that the defendant 
had purchased the trees from the plaintiff’s 
ancestor for Rs. 150. That defence has been 
found to be false by both Courts. The trial 
Court however held that the plaintiff was 
entitled to tap the trees and therefore was 
entitled to compensation for the act of tho 
defendant in wrongfully preventing him 
from exercising his right. That decision has 
been reversed on appeal by the Additional 
District Judge. The lower Appellate Court 

a oo reason of the provisions of 

b. 23-A, Bihar Tenancy Act, the defendant 
was entitled to the produce of the trees and 
therefore the landlord plaintiff had no 
cause of action. The material portion of 
Section 23-A is as follows : 

Notwithstanding anything contained Pn Sec. 23 
when a raiyat has a right of occupancy in respect 
of any land, if the rent of such land is paid in 

rai y at may appropriate the flowers, fruits 
and other produce of any trees or bamboos stand¬ 
ing on such land. 

It is not disputed that the defendant has 
a right of occupancy in the land or that he 
pays rent m cash. Prima facie therefore 
the decision of the Appellate Court would 
appear to be correct. But there is a Proviso 
o this Section and the language of that 
irroviso is as follows : 
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Provided that if there is a specific entry in the 
latest Record of Rights regarding any tree or bam¬ 
boo which was standing on any land specified in 
the Section before the date of the final publication 
of such Record of Rights, the rights of the land¬ 
lord and the raiyat in such tree or bamboo shall 
be in accordance with such entry or with any 
decision of a Civil Court affecting such entry. 

Now, the Record of Rights was published 
in 1912. It recorded that there were 30 
trees on the defendant's holding and that 
they were in the possession of the landlord. 
At present there are only 20 trees. The 
question is what meaning is to be attached 
to this entry in the Record of Rights. 


A.-LB. 

tenant. No such question appears to havei 
arisen between the parties until the defen¬ 
dant refused to allow the plaintiff to tap 
the trees in 1339. The mere fact that the 
plaintiff has not exercised his right before 
is insufficient to bar his suit when he was 
in possession through his tenant without 
any assertion of an adverse right by the 

latter. The plaintiff is entitled to his costs 
throughout. 

g.n./r.k. Appeal allowed . ' 
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On behalf of the appellant it is contended 
that the entry means that the landlord is 
entitled not only to his common law right 
to the timber but also to the produce of 
the trees. On behalf of the respondents 
however it is contended that the tenant has 
a common law right in the produce of 
the trees and that the landlord is not en¬ 
titled to the produce unless there is an 
agreement between them to the contrary. 
Ordinarily, one would expect a person in 
possession of a tree to be entitled to its pro¬ 
duce and from that point of view the entry 
in the Record of Rights expressly record¬ 
ing the landlord’s possession of the trees 
would indicate that the landlord has the 
right to the produce. That interpretation 
of the entry is supported by the fact that 
the defendant set up a claim to have pur¬ 
chased the trees. If the entry in the Record 
of Rights was not intended to confer a 
right to the produce of the trees the defen¬ 
dant could have resisted the plaintiff's 
claim without putting up the defence of 
purchase. I think therefore that the decision 
of the trial Court was right that the plaintiff 
had the right in the produce of those trees 
and I will therefore set aside the decision of 
the Appellate Court and restore that of 
the Munsif. 


Before leaving the matter however it is 
necessary to refer to an observation in the 
judgment of the Appellate Court that the 
plaintiff had not shown that he ever had 
these trees tapped before. The Appellate 
Court does not say expressly that the plain¬ 
tiff's suit is barred on this ground. But 
that contention was put forward by the 
respondent in this Court. The trees being 
on the defendant's land and the defendant 
being the tenant of the plaintiff, the plain¬ 
tiff was in possession through his tenant 
and therefore no question of limitation can 
possibly arise in the absence of any asser¬ 
tion of hostile title to the trees by the 


Agarwara J. 

Bodh Narain Mahto — Appellant. 

v. 

Mahabir Pd . and others — Respondents. 

Misc. Second Appeal No. 287 of 1939, 
Decided on 14th September 1939. 

Civil P. C. (1908), O. 41, R. 1—Appeal from 
order under S. 47 —Appellant is not bound to 
file a copy of order. 


Where there is an appeal from an order under 
8. 47 which has the force of a decree, the appel¬ 
lant is not bound to file a copy of the order espe¬ 
cially where a copy of the judgment is already on 
the record in an analogous appeal from the same 
order and which is available for use in both the 
appeals. [P 176 0 2] 

R. K. Sahay and B. Nath — 

for Appellant . 

Order. — In one of the two analogous 
appeals between the same parties arising 
out of the same judgment the appellant 
filed a copy of the judgment and prayed 
that copy of the judgment in the other 
appeal should be dispensed with. The 
Registrar has taken the view that as the 
appeal is from an order under S. 47, Civil 
P. C., which has the force of a decree the 
appellant is bound to file a copy of the 
order as required by R. 1 of O. 41 of the 
Code. That rule requires that the memo¬ 
randum of appeal shall be accompanied by 
a copy of this decree appealed from and 
(unless the Appellate Court dispenses there¬ 
with) of the judgment on which it is founded. 
In this Court no formal decree is prepared 
in a case under S. 47 of the Code. There 
seems to be no reason why the appellant 
should be obliged to file a copy of the judg¬ 
ment which is already on the record in the 
analogous appeal and which is available for 
use in both the appeals as R. 1 does not 
expressly require that an order which has 
the force of a decree but which is not a 
decree shall be filed with the memorandum. 

D.S./r.K. Order accordingly . 
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Manohar Lall J. 

Dirghayu Pande — Appellant. 

v. 

Shrimati Kishori Kuer — Respondent. 

Application in Second Appeal No. 358 of 
1939, Decided on 16th October 1939. 

Civil P. C. (1908), O. 22, R. 10—Assignment 
during pendency of appeal—Assignee not avail¬ 
ing himself of O. 22, R. 10 — Assignor cannot 
Ale second appeal — Nor can assignee be sub¬ 
stituted under R. 10 on abatement of second 
■appeal by death of sole assignor appellant. 

Where during the pendency of an appeal the 
plaintiff-respondent transferred his interest to a 
third person and the assignee did not avail himself 
of the provisions of Order 22, the assignor cannot 
•prefer second appeal nor can the assignee be sub¬ 
stituted in second appeal on its abatement by death 
of the sole assignor appellant for, by the death of 
the assignor during second appeal by him, the 
assignee does not derive any right; the right under 
which he claims to be substituted accrued to him 
when he professed to purchase property from the 
then living assignor, but having failed to avail 
himself of provisions of0.22,he cannot be allowed 
"to be substituted under R. 10 in second appeal : 
AIR 1934 All 442; AIR 1935 Lah 119 and AIR 
1936 Pat 123 , Rel . on; AIR 1924 Cal 90; AIR 
1924 Cal 188 and AIR 1936 Pat 420 , Disting. 

[P 179 C 1, 2] 

* N. K. Prasad II and Ramanugrah Prasad 
1 — for Appellant. 

Sarjoo Prasad, R. K. Sahay and Lal- 
narain Sinha — for Respondent. 

i Order.—This is an application for sub¬ 
stitution by Mahanth Ramdhan Puri who 
claims to be substituted after setting aside 
the order of abatement of the appeal in 
.place of the sole appellant Dirghayu Pande 
in the following circumstances. Dirghayu 
Pande sued to recover possession of four 
annas of the property in suit, described in 
the plaint, before the Munsif, third Court, 
Gaya, from defendant 2 and his transferees, 
.defendants 3 and 4. That property had been 
cold in a certificate sale for recovery of 
arrears of cess on 3rd April 1934, by the 
,Collector; and therefore the Secretary of 
State for India in Council was impleaded as 
defendant 1. During the pendency of the 
suit there was a compromise between defen¬ 
dant 4 and the plaintiff so that the suit of 
the plaintiff then remained for deciding the 
rights as to the remaining half share in the 
property in suit. The suit was ultimately 
decreed ex parte against defendant 3 only 
and dismissed against the Secretary of State 
on 10th December 1936. Defendant 3 pre¬ 
ferred an appeal to the District Judge of 
Gaya. That appeal was heard by the learned 
bubordinate Judge who allowed the appeal 
1940 P/23 & 24 


and dismissed the suit so far as it con¬ 
cerned defendants 2 and 3 with respect to 
the subject-matter of the appeal. That deci¬ 
sion was given on 7th December 1937. 
During the pendency of the appeal in the 
Court below the petitioner before me, Ram¬ 
dhan Puri, obtained a sale deed from the 
plaintiff on 4th January 1937. That sale 
deed has been produced before me and I am 
informed that by the terms thereof the 
petitioner undertook to finance and carry 
on the litigation both in the Court below 
and also in the High Court, if necessary. 
But the petitioner, notwithstanding the 
devolution of the interest pendente lite, 
did not avail himself of the provisions of 
O. 22, Civil P. C., and did not get himself 
substituted or brought on the record of the 
appeal while it was pending in the Court 
below. 

Against the decree of the learned Subor¬ 
dinate Judge dated 7th December 1937, 
allowing the appeal of the defendants, a 
second appeal was brought in this Court by 
the sole plaintiff; the memorandum of appeal 
was filed on 7th March 1938. The appeal 
was admitted by the Registrar on 4th May 
1938 and after notice to the respondents it 
was placed in the ordinary course for hear¬ 
ing before the learned Single Judge of this 
Court who took up the case on 9th February 
1939, when the learned advocate for the 
respondents informed the Court that the 
sole appellant had died. The learned advo¬ 
cate for the sole appellant then took time 
to ascertain the fact and date of death of 
his client and to make the necessary sub¬ 
stitution. On 23rd February 1939, it having 
been discovered that the sole appellant had 
died on 25th August 1938, and therefore 
the appeal had abated, an application was 
filed before this Court asking that the 
abatement may be set aside and that the 
petitioner may be substituted in place of 
the deceased sole appellant. Notice was 
issued on 22nd March 1939, on this appli¬ 
cation and the matter was placed before me 
for orders on 25th September 1939. I then 
directed that the petitioner should produce 
before me the sale deed already referred 
to. The sale deed was produced on 29th 
^September 1939 and arguments were then 
heard. The respondents objected on that 
date that the petitioner in the circum¬ 
stances narrated above had no right to get 
himself substituted or get the abatement 
set aside. The petitioner, on the other hand, 
contended that as the sole appellant was 
dead it was but just and proper that the 
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name of the petitioner, who relied upon the 
sale deed of 4th January 1937, should be 
substituted so that he may carry on the 
litigation. 

I am of opinion that I have no power to 
make any substitution as prayed for by the 
petitioner under the provisions of O. 22, 
Civil P. C. In the present case it will be 
noticed that the devolution of interest took 
place during the pendency of the appeal 
before the learned District Judge. No devo¬ 
lution of interest took place in August 1938 
when the sole appellant died, while the 
appeal was pending in this Court. By the 
death the petitioner has not derived any 
right; the right under which the petitioner 
claims to be substituted was always with 
him since 4th January 1937 when he pro¬ 
fessed to purchase the property in dispute 
from the then living plaintiff. In these cir¬ 
cumstances I do not see how the provisions 
of O. 22, Civil P. C., can come to the aid of 
the petitioner. The matter appears to be 
concluded by authority also. In A I R 1934 
All 442, 1 Iqbal Ahmed J. in delivering the 
judgment of that Court observed that: 

Where the assignment in favour of the applicant 
has been made during the pendency of the suit in 
the Court below and not during the pendency of 
the appeal, the Appellate Court has no jurisdiction 
under R. 10 to implead the applicant as a party to 
the appeal 

and he repelled the prayer of the applicant 
that under the provisions of S. 151, Civil 
P. C., he should be ordered to be brought 
upon the record—the reason given for the 
refusal was that where the applicant has a 
remedy provided elsewhere in the Code and 
has neglected to avail himself of it he is not 
permitted to invoke the inherent jurisdic¬ 
tion of the High Court. In A I B 1935 Lah 
119 2 a Single Judge of the Lahore High 
Court took a similar view and held that 

where a person against whom a suit is dismissed 
in the trial Court assigns his interest to a third 
party during the period intervening between the 
passing of the decree and the institution of the ap¬ 
peal, the assignor has no subsisting interest which 
would entitle him to prefer an appeal, 

and that 

to suoh a case S. 146 (Civil P. C.), is of no assis¬ 
tance and the Appellate Court could not make 
assignee appellant at the time of hearing the 
appeal. ' 

This is exactly the situation in the pre¬ 
sent case and in my opinion as the assign¬ 
ment, relied upon by the petitioner, was 
made before the appeal was filed in this 

1. Phul Chand v. Tahir Husain, (1934) 21 A I R 

All 442=149 I 0 970=1934 ALJ 832. 

2. Kanti Chander v. Pirbhu Dayal, (1935) 22 

AIR Lah 119. 


Court, Dirghayu Pande had no right to* 
prefer an appeal and in any case the peti¬ 
tioner ought to have preferred an appeal* 
either in his own name or by joining the* 
plaintiff as an appellant in the memoran¬ 
dum of appeal filed in this Court. In AIR 
1936 Pat 123 3 Mohammad Noor J., in- 
delivering the leading judgment of a Division 
Bench of this Court, observed that the pro¬ 
visions of O. 22 could not help the appel¬ 
lant in that case because the right which 
he claimed did not accrue to him on the* 
death of the plaintiff but on a transfer made 
to him by the plaintiff while she was living. 
He pointed out the distinction between 
Br. 3 and 10 of that Order and came to the* 
conclusion that the appellant could not 
derive any assistance from either of these 
rules read with S. 146, Civil P. C. In the 
concluding paragraph of the judgment the 
question whether the appellant could get 
leave to continue the suit under O. 22, 
B. 10 was also considered. The learned’ 
Judge pointed out that B. 10 empowers- 
the Court to give leave to a person who has 
taken an assignment from a party to con¬ 
tinue the suit and that the “party'* obvi¬ 
ously refers to a party already on the record. 

Mr. Nawal Kishore Prasad No. 2 has 
placed reliance upon two decisions of tho 
Calcutta High Court and one decision of 
this Court in support of his contention thah 
he should be allowed to continue the appeal 
in his own right as transferee from Dir¬ 
ghayu Pande, and that in any case he, as 
the legal representative of Dirghayu Pande, 
has a right to have the abatement set aside 
in order to allow him to prosecute the 
appeal. The first case relied upon is the 
case in 27 C W N 710. 4 In that case (which 
was a partition suit) what happened was 
that during the pendency of an appeal from 
a final decree one of the respondents, whose 
share in the property had been sold and 
which share had been subsequently re¬ 
acquired by his heirs, the other parties to- 
the suit, having died, the appellant applied 
for substitution of his heirs out of time. 
The learned Judges held that, inasmuch as 
on the death of the said respondent, his 
interest was not in his heirs, but had 
devolved on a third party, who was made 
a party before the appeal came on for hear¬ 
ing, O. 22, B. 10, Civil P. 0. applied. The 

3. Gobardhan Mukharji v. Saligram Marwari, 

(1936) 23 A I R Pat 123 = 169 I 0 828 == 15 

Pat 82=17 P L T 73. 

4. Rajani Kanta v. Jyoti Prasad Singh, (1924) 11 

A I R Oal 90=75 I 0 265=27 OWN 710. 
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facts of that case are wholly different from 
the facts of the present case, where the 
petitioner was never on the record of the 
appeal. In the next case, 27 C W N 755, 6 
the facts were that during pendency of a 
suit the terms of settlement between the 
parties had been filed in Court; but before 
a decree had been actually drawn up in 
accordance with the terms of compromise, 
a stranger to the suit, who had purchased 
the interest of the plaintiff before the terms 
of settlement were filed in Court, applied 
to be substituted as the plaintiff in the suit. 
The learned Judges held that inasmuch as 
the decree had not been drawn up and the 
suit was still pending at the time the ap¬ 
plication was made, the stranger could be 
brought on the record. It will be noticed 
that in this case the suit had not been dis¬ 
posed of and therefore the interest, which 
had devolved upon a third party, was 
allowed to be represented by bringing him 

upon the record of a suit which was then 
alive. 


Reliance was also placed upon the case 
^ R 1936 Pat 420. 6 In that case the 
mortgagors had brought suits for redemp¬ 
tion of their mortgages. The suits ended in 
a decree which fixed the amount to be paid 
by them within a stated time. The pay¬ 
ment was not made within that particular 
time, and thereafter a suit for redemption 
was filed by their successors. It having 
been contended that the right of redemp¬ 
tion was extinguished, the learned Judges 
held that inasmuch as the final decree bad 
not been passed, the right of redemption 
was not extinguished. Here again the dis¬ 
tinction between the facts of that case and 
those of the present is that no final decree 
bad been passed and the right of redemp¬ 
tion had not been extinguished. There is no 
a ppeal pending in the present case by reason 
of the dismissal of the appeal by this Court 
for non-prosecution or for abatement, and 

the decision of the lower Court stands and 
has become finaL 

It was lastly contended that the peti¬ 
tioner m fairness ought to be allowed to 
have the abatement set aside. In my opin- 
““ "^accrued to the petitioner afresh 

rTsk the 6 « f th0 P0r8on wh0 - wifch the 
risk the petitio ner took, was allowed to 

5 ' Nikunjamoni Dassi, 

OWN 785. ° al 188 = 80 I C 538 = 27 

6 ‘ J A*I Rpff 4 qo' 8 i h « Q ° d T hayan Pr *sad, (1936) 23 
P L T 664 63 1 ° 908=15 Pat 607=17 


present and prosecute the appeal in all itsi 
stages before it terminated either by deci¬ 
sion or by the death of the sole appellant. 
For all these reasons I would dismiss the 
application, but there will be no order for 
costs. Leave to appeal has been asked for, 
but I am unable to grant it if only for the 
reason that I am not dismissing the appeal 
but merely dismissing the application for 
setting aside the abatement and am not 
allowing the petitioner to be substituted in 
place of the deceased appellant at this stage. 

G.N./r.k. Application dismissed . 
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Agarwala J. 

Sheodeni Pattak — Petitioner. 

v. 

Budheshwar Dubey — Opposite Party. 

Criminal Revn. No. 436 of 1939, Decided 
on 21st September 1939, against order of 
Sessions Judge, Arrah, D/- 10th June 1939. 

O Pe !?*}. Cod , e (I860), S. 499 — Defamation — 

possibility that accused might have some defence 
is no ground for dismissing complaint. 

A complaint under S. 499 made on oath, cannot 
be dismissed on the ground that there is a possibi¬ 
lity that the accused might have some defence to 
the complaint, if true. The Magistrate should as¬ 
certain whether there is any reason for disbeliev¬ 
ing the complaint. [P 179 C 2 ; P 180 C 1] 

A. B. N. Sinha — for Petitioner . 

Raj Kishore Prasad and S. R. Ghosal_ 

for Opposite Party . 

Order This is an application against 
an order of the Sessions Judge of Shaha- 
bad declining to interfere with an order of 
the Subdivisional Magistrate of Buxar re¬ 
fusing to prosecute one Budheshwar Dubey 
on a charge of defamation. It appears that 
prior to the present proceedings there was 
a report by the police with regard to allega¬ 
tions made by Budheshwar Dubey against 
the present complainant. The Magistrate 
then observed that Budheshwar’s allega¬ 
tions appeared to be in the nature of black¬ 
mail but that he would not take criminal 
proceedings but merely issue a warning to 
Budheshwar not to commit the offence 
again. The complainant’s allegation is that 
Budheshwar had persisted in repeating the 
defamatory allegations of which he com¬ 
plained and should therefore be prosecuted. 
Among other reasons for not prosecuting 
Budheshwar the Magistrate has stated that 
it is possible that Budheshwar will be able 
to shelter himself behind two of the expla¬ 
nations to S. 499, I. P. C. Whether he will 
be successful in that is immaterial. In the 
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present case all that the Magistrate should 
have directed his attention to was to 
Ascertain whether there was any reason 
for disbelieving the complaint which 
was made on oath and not whether there 
was some possibility that the petitioner 
might have some defence to the complaint 
if true. I will therefore set aside the order 
of the Subdivisional Magistrate dismissing 
the complaint and direct him to summon 
the accused person and to proceed with 
the trial. 

G.N./r.K. Order set aside . 


A. I. R. 1940 Patna 180 

Harries C. J. and Manohar Laud J. 


Rani Harsamukhi Dasi—Plaintiff — 

Appellant. 



Agadhu Mohapatra and others — 

Defendants — Respondents. 

* Appeal No. 2 of 1936, Decided on 7th 
August 1939, from decision of Rent Suit 
Deputy Collector, Puri, D/- 11th October 

1933. 

(a) Bengal Cess Act (9 of 1880), S. 37 — 
Tenure omitted from revaluation roll — Proce¬ 
dure under S. 37 not followed — Tenure is not 
liable for road cess. 

Once it is proved that there was a revaluation, 
the rights and liabilities of the parties will be deter¬ 
mined by valuation of tenures which may be found 
in the revised roll of the estate. But when the 
tenure in question has been omitted from revalua¬ 
tion and the remedy provided for by S. 37 has not 
been followed the result is that there is an escape¬ 
ment of revaluation and the tenure is not liable 
to pay any road cess either at the old rate or at any 
rate at all. [P 181 0 1,2] 

(b) Civil P. C. (1908), O. 8, R. 6—Rent suit 
—Set off—Counter claim by tenant in rent suit 
for ascertained sum of road cess paid errone¬ 
ously is not equitable but legal set off within 
the meaning of O. 8. R. 6. 

The counter claim by the tenant in a rent suit 
for an ascertained sum paid as road cess errone¬ 
ously is not an equitable set off but a legal set off 
as it comes within the provisions of O. 8, R. 6. 
Therefore court-fee for the amount which is sought 
to be claimed to be set off must be paid. 

[P 181 C 2; P 182 C 2] 

(c) Civil P. C. (1908), O. 1, R. 8, O. 22 — 
Some of respondents allowed to represent all 
respondents not on record under O. 1, R. 8 — 
Death of some of respondents so representing 
during appeal — Failure to bring legal repre¬ 
sentatives on record does not abate appeal. 

* Where the respondents are given permission 
under O. 1, R. 8 by the Court to defend the entire 
appeal on behalf of all the respondents not on 
record, the appeal does not abate if some of the res¬ 
pondents appointed to represent the others die daring 
the pendency of the appeal and their legal represen¬ 
tatives are not brought on record : A I R 1937 
JPat 149 and AIR 1931 Mad 452, Rel. on; AIR 


1920 Lah 338 and AIR 1925 Lah 124 , Disting.; 
AIR 1931 Lah 610 , JSxpl . and Dissent . 

[P 184 0 2] 

S. K. Mulliok and Nitai Chandra Ghosh 

— for Appellant . 

G. P. Das and P. Misra —for Respondents. 

Manohar Lall J. —This is an appeal by 
the plaintiff against the decision of the 
learned Rent Suit Deputy Collector of Puri 
dated 11th October 1933, by which the suit 
of the plaintiff was dismissed. That suit 
was instituted for recovery of arrears of rent 
and cess for the second kist of 1336 and 
both kists of 1337 and 1st kist of 1338 in 
respect of the Tanki Bahel tenure of the 
defendants in touzi No. 268 lying in cer¬ 
tain villages the tenure has a large area of 
about 3170 acres. The principle question for 
decision in the present appeal is whether 
the claim of the plaintiff so far as road cess 
is concerned can be maintained and also 
whether the defendants can be allowed to 
claim a set-off for the amount of road cess 
which they say they have paid erroneously 
for about 10 years prior to the institution 
of this suit. A preliminary point as to the 
maintainability of the appeal was also raised 
on behalf of the respondents which will be 
considered in its proper place later on. 

The facts necessary for determination of 
the controversy in the appeal may now be 
shortly stated. The plaintiff instituted the 
suit, referred to above, against a very large 
number of tenure-holders, the number 
being about 2000. The arrears of rent and 
cess claimed for the period in suit were 
stated to be recoverable jointly and seve¬ 
rally from the defendants. On 8th August 
1932, six of the defendants namely defen¬ 
dants 4, 7, 19, 48, 164 and 302 appeared 
and filed a written statement. In paragraph 
10 of the written statement they stated 
that as they are the kartas and mamlatkars 
amongst all the defendants they have filed 
the written statement on behalf of all the 
defendants. In other words they attempted 
to defend the suit not only on their behalf 
but as representing the other defendants 
also. The Court did not allow the written 
statement to be treated as a representative 
written statement with the'result that the 
written statement remained as a written 
statement filed on behalf of these six defen¬ 
dants only, the other defendants remaining 
unrepresented and the case proceeded ex 
parte against them. 

The plaintiff claimed rent at Rupees 
1994-9-10 per annum and road cess at the 
rate of Rs. 479-14-4 being the rate of cess 
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for the tenure included in the annual valu¬ 
ation of 1902 for the period 1337 to the first 
kist of 1338 ; but for the second kist of 1338 
the plaintiff claimed cess at the rate of 
Rs. 876-1-6 on the basis of a revaluation in 
the current year. The defendants resisted 
the claim of the plaintiff so far as the road 
cess for the period ending the first kist of 
1338 is concerned on the ground that though 
there was a revaluation in the year 1917 
but in that year the tenures in suit escaped 
assessment and therefore the plaintiff was 
debarred from suing for cess for these years 
at the old valuation of 1902 which was 
superseded by the valuation of 1917. The 
plaintiff replied that it was true that there 
was a revaluation in 1917, but as there was 
no revaluation of the tenures in suit in 1917 
the valuation of 1902, which was not inter¬ 
fered with, must be held to be payable by 
the defendants for these tenures. The 
learned Rent Suit Deputy Collector over¬ 
ruled this contention. He held that there 
was a revaluation in 1917, the new roll of 
the estate of that year was duly published 
but when no revaluation could be found of 
the tenure in question in the revaluation 
roll of 1917 the result was that there was 
an escapement of revaluation and the tenure 
was not liable to pay any road cess at all. 

Mr. S. M. Mullick appearing on behalf of 
the plaintiff contested this proposition and 
asserted that by virtue of the provisions of 
Ss. 6, 12, 36, 38 and 40, Cess Act of 1880 it 
must be held that the plaintiff is entitled to 
recover road cess for the first period at the 
old rate fixed in 1902. In my opinion, this 
argument is fallacious. The moment it is 
(admitted that there was a revaluation in 
1917 the rights and liabilities of the parties 
will be determined by the valuation for the 
tenures which may be found in the revised 
roll of the estate. That roll has to be (and 
in the present case it was) published as 
provided by S. 35, Cess Act, and this provi¬ 
sion applies both to the original valuation 
or any revaluation which may be made of a 
tenure under Ch. 2, Part 2 of the Act. 
Indeed, S. 37 provides for a remedy where 
any estate or tenure has been omitted from 
revaluation or assessment or which was not 
in existence when such revaluation or assess¬ 
ment was made. In the present case the 
procedure provided by S. 37 has not been 
admittedly followed for some reason with 
the result that from the year 1917 the 
tenures have escaped assessment. I there¬ 
fore, conclude that for the first period in 
jsuit no cess is payable either at the old rate 


6 r at any rate at all. For the period which 
concerns the second kist of 1338 Fasli 
when another revaluation was again effected 
upon the tenures in suit the claim for cess 
is valid and has not been resisted. The re¬ 
sult is that I agree with the learned Rent 
Suit Deputy Collector who held that the 
claim of the plaintiff so far as it is based 
upon the rate of cess fixed by the annual 
valuation of 1902 for the period ending first 
kist of 1338 Fasli must be disallowed. 

The appellant argues in the next place 
that the learned Rent Suit Deputy Collector 
was in error in allowing a set off for a sum 
of Rs. 4628-12-2 which was paid on behalf 
of all the defendants for the period 1917 to 
1928 evidenced by Ex. A series. The claim 
put forward by the defendants is for an 
ascertained amount, and therefore comes 
within the provisions of O. 8, R. 6, Civil 
P. C., being a claim for legal set off for an 
ascertained sum. The respondent argues 
that although there cannot be a set off in 
law his clients are entitled to claim an 
equitable set off. I do not agree with this 
contention. This is not a case of any equita¬ 
ble set off but a case of legal set off. If the 
argument of the respondent were correct 
there would be no need to resort to the 
provisions of a legal set off in any case 
and the requirements of the Code could be 
always nullified. No court-fee has been paid 
on behalf of the defendants for the amount 
which is sought to be claimed to be set off. 
The question is whether the claim should 
be allowed. 

In the written statement, as I have already 
stated, which was on behalf of six defen¬ 
dants only, their request to defend the suit 
on behalf of all the defendants was nega¬ 
tived. The claim of set off is stated in 
paras. 7 and 8 of the written statement and 
may be summarized as a claim for recovery 
of the amount which the defendants paid 
by way of road cess at the rate of Rupees 
479-14-4 per annum illegally from the year 
1917 to 1928. The date of knowledge of 
the allegation that payments were made 
erroneously was attributed to some of these 
defendants only whose names are not dis¬ 
closed in the written statement or in the 
evidence. The written statement merely 
states “some of these defendants brought 
these matters to the knowledge of the plain¬ 
tiff herself at Calcutta.” On a reading of the 
whole written statement I do not find any 
assertion as to the date when some or all of 
the defendants came to know of the illegal 
payment or payment under a mistake by 
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the defendants of the road cess, which I 
have held was not due. The evidence on 
behalf of the defendants is equally vague 
and consists of two witnesses only. Wit¬ 
ness 1 is a tahsildar who said that he col¬ 
lected the tanki rent of the Brahmins of one 
of the villages in the tenure. He says that 
Rs. 479-14-4 was realized as cess annually 
and that no cess was assessed on these 
lands in the previous revaluation (meaning 
the revaluation of 1917). He says : “We 
came to know of this at the present assess¬ 
ment of revaluation from the revaluation 
amlas.” The date of this information again 
is not disclosed. But we wore informed at 
the Bar that Ex. E, an application for infor¬ 
mation, dated 24th March 1931, may be 
taken to be the date when the information 
was obtained by the defendants. Only one 
defendant, Anant Mohapatra, examined 
himself. He is witness 2 for the defendant. 
He is aged 36 and says that Rs. 479-14-4 
was being paid by them (meaning the de¬ 
fendants) as the amount was assessed as 
road cess in the Provincial Settlement. He 
says : 

There was no revaluation of road cess after this 
so far as our village was concerned. Without 
knowing that it was not assessed we went on 
paying the amount. 

The share of rent of this defendant is 
only Rs. 8 per year and he says that he 
cannot state the rent payable by other 
contesting defendants. In the face of the 
evidence referred to just now, which is the 
only evidence upon the record, I am unable 
to hold that this Court is in a position to 
determine accurately the date or dates when 
the defendants came to know that the pay¬ 
ments made by them were made under a 
mistake. But there is a further difficulty. 
The six defendants have been unable to 
show that they have paid any specific sums 
to the plaintiff on account of road cess. The 
evidence, as I have stated, is extremely 
vague. In these circumstances I am of 
opinion that the claim for set off ought to 
have been disallowed. The defendants had 
a remedy open to them to institute a suit 
for recovery of the sums which they say 
they had paid under a mistake of law or 
fact by asserting and proving the date of 
the cause of action in a properly constituted' 
suit. The plaintiff would then be able to 
defend his position by adducing proper evi¬ 
dence to rebut the allegations of the defen¬ 
dants. The Civil Procedure Code allows 
the defendants to seek the same relief by 
way of defence but by proceeding in the 


manner indicated therein for the making 
of a legal set off. The claim is required to 
be treated as a counterclaim or as a plaint 
and a proper court-fee is to be paid thereon. 
For these reasons the claim for set off is 
disallowed and the decree of the learned 
Rent Suit Deputy Collector should be varied 
accordingly. 

The following amounts should be excluded 
from the claim of the plaintiff: Rs. 959-12-8 
or any other sum being the claim for cess 
for the second kist of 1336, for both the 
kists of 1337, and for the first kist of 1338. 
The plaintiff's claim will also be reduced 
by a sum of Rs. 901 paid to her on 23rd 
September 1931 as well as the sum of 
Rs. 101-14-8 paid on 11th February 1933. 
The claim for interest will be reduced pro¬ 
portionately. The amount ultimately found 
due to the plaintiff will be worked out by 
the office showing how much is due from 
the defendants on the lines indicated. The 
learned Rent Suit Deputy Collector also 
reduced the claim of the plaintiff by a sum 
of Rs. 1071-9-0 as being the amount realiz¬ 
ed by the plaintiff in execution of a decree 
in certain rent suits against the defendants. 
This sum the learned Rent Suit Deputy 
Collector has allowed as a set off against 
the claim for cess in the present case. For 
reasons similar to those given above, as this 
sum relates to part of the cess paid for the 
period before 1927, the claim for set off is 
disallowed. 

It now remains to deal with the prelimi¬ 
nary objection that the appeal is no longer 
maintainable in the following circumstances. 
The present appeal was filed on 10th Janu¬ 
ary 1934. On 6th December 1934, there 
was an order by the Registrar that the appli¬ 
cation of the appellants who wanted that 
the numerous respondents should be repre¬ 
sented in a representative capacity through 
some of the respondents only under O. 1, 
R. 8, Civil P. C., should be pub up on a 
future date. On 26th July 1935 notice was 
issued on this application under O. 1, R. 8. 
On 13th February 1936, order No. 8 passed 
by a Division Bench consisting of Mohamad 
Noor and Rowland JJ., dealt with the appli¬ 
cation under 0.1, R. 8 at length. It is pointed 
out in that order that the plaintiff-appellant 
seeks permission under O. 1, R. 8, to pro¬ 
ceed only against those six defendants who 
had appeared and defended the suit in the 
trial Court, that the notice of this applica¬ 
tion was given by public advertisement and 
in response to it some of the respondents 
appeared, filed vakalatnama and were heard. 
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The order which the Bench passed was that 
the appellant will be permitted to proceed 
against the fifteen respondents, namely res¬ 
pondents 4, 7, 19, 48, 164, 302, 644, 723, 
736, 744, 990, 1010, 1263, 1332 and 1492 
as representatives of the entire body of res¬ 
pondents. The Bench also directed that the 
notice of this appeal will be served upon 
those respondents only and that the notice 
will also be published in the 12 villages 
where the tenures in suit are situated and in 
the newspapers, named in the order, which 
are published in Orissa. It was also directed 
that the notice which was to be published 
in the villages will be hung up on some 
conspicuous part of it followed by beat of 
drum or by such other method as the Bent 
Deputy Collector of Puri may decide. It 
was after these preliminaries, carefully 
enumerated, had been observed that the 
appeal was admitted on 16th April 1936. It 
is now argued on behalf of the respondents 
that two of these 'fifteen respondents who 
were permitted to be proceeded against as 
the representative of the entire body of the 
respondents are dead and that as no substi¬ 
tution has been made in their place the 
appeal has become incompetent. A large 
number of cases were referred to at the Bar 
in support of the contention of the respon- 

• dents but in my view the matter so far as 
this point is concerned has been accurately 

• decided by Khaja Mohamad Noor J., in the 
judgment which is reported in 17 P L T 
926, 1 where he points out that in these 

-cases the appeal cannot be held to have 
abated, the reason for the rule being that 

the provisions of O. 22, which relate to the death 
of plaintiff or defendant cannot bo applied to a 
case instituted or defended by a few persons on 
behalf of numerous persons not on record under 

• Order 1, Rule 8. 


In the present case, as already pointed 
out, fifteen respondents were given permis¬ 
sion by this Court to defend the entire 
appeal on behalf of all the respondents and 
the only thing which this Court should con¬ 
sider is whether when two of these respon¬ 
dents have died the Court should allow the 
remaining persons to conduct the case or 
whether more persons should be added as 
respondents for this purpose. In the present 

• case I do not see that by the mere death of 
two out of fifteen respondents the defence 
of this appeal cannot be or is not being 

• properly conducted. Mr. G. P. Das appear- 
iing on behalf of the respondents has placed 

1. Jagdam Ram v. Aaarff Ram, (1937) 24 A I R 
Pat 149=168 I 0 113=17 PLT 926. 


before us everything which could be urged 
on behalf of all the respondents and there 
is no trace of any collusion between the 
thirteen respondents who are now repre¬ 
sented before us and the appellant. Accord¬ 
ingly it will be ordered that this Court 
permits the remaining thirteen respondents 
to conduct the appeal on behalf of all the 
respondents. In this view of the matter, it 
is unnecessary to consider as to what would 
be the situation if one or more of the per¬ 
sons who were represented through the 
fifteen respondents or through the thirteen 
respondents as they now stand had died and 
no substitution made in his or their places. 

It is desirable to refer to the three cases 
decided by the Lahore High Court upon 
which reliance was placed strongly by the 
learned advocate for the respondents. In the 
case reported in 1 Lah 582 2 the facts were 
that some of the plaintiffs-respondents who 
had died were not among the six plaintiffs 
who had instituted the suit in accordance 
with the order of the Court under 0.1, B. 8, 
Civil P. C., but among the persons on be¬ 
half of whom the six plaintiffs had sued. Ifc 
was held that as they were not parties to 
suit and were needlessly made respondents 
in the appeal the failure to bring their 
legal representatives on the record would 
not result in an abatement of the appeal. 
As I have stated above this question does 
not arise for consideration in the present 
case. 

Four years later, a similar question arose 
in 5 Lah 429. 3 In that case the plaintiffs 
had sued 43 persons for a declaration to the 
effect that they were not entitled to have 
any share in certain lands and that the 
plaintiffs were the exclusive owners thereof. 
The suit was dismissed by the trial Court 
and the plaintiffs filed an appeal before the 
High Court. The appellants had made an 
application under O. 1, B. 8, Civil P. C., 
to the effect that four of the respondents 
should be permitted to defend the appeal 
on behalf of the others and this application 
had been accepted. When the appeal was 
called on for hearing it was found that some 
of the respondents who were allowed to be 
represented had died and no application 
had been made for bringing their legal re¬ 
presentatives on the record. It was also 
found that one of the four respondents who 
were allowed to represent all the respon- 

2. Udmi v. Hira, (1920) 7 A I R Lah 338=60 I C 

111=1 Lah 682. 

3. Wall Muhamad v. Barkhurdar, (1925) 12 AIR 

Lah 124=86 I C 592=6 Lah 429. 
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dents had died but in his case an applica¬ 
tion had been made within time to bring 
his legal representatives on the record. A 
preliminary objection was taken by the 
respondents that the appeal had abated and 
the learned Judges held that the defen- 
dants-respondents who had died were not 
only parties to the suit in the Court of first 
instance but were also made parties to the 
appeal; and relying upon an unreported 
case of the same Court held that when cer¬ 
tain respondents who have died were par¬ 
ties to the suit and to the appeal the order 
passed under O. 1, R. 8, Civil P. C., will 
not relieve the appellants from the neces¬ 
sity of impleading all those persons who 
were parties in the Court below and had 
obtained a decree in their favour and the 
representatives of any of those persons who 
had died during the pendency of the ap¬ 
peal. The circumstances in the present ap¬ 
peal are entirely different from what was 
decided by the case, just referred to. The 
next case referred to was 13 Lah 195. 4 In 

that case it was held that 
where there are numerous respondents, some of 
whom have been allowed, under O. 1, R. 8, Civil 
P. C., to represent the others, the appeal does not 
abate, if one of the persons, who are represented 
by the others, dies and the legal representatives of 
the deceased are not brought on the record within 
time; but the appeal will abate if any one of the 
persons appointed to represent the others dies and 
his legal representatives are not so impleaded. 

So far as the first point decided by this 
case is concerned, I have stated above that 
the question does not arise in the present 
case. But I respectfully differ from the con¬ 
clusion arrived at in this case so far as the 
point which arises in the present appeal 
before us is concerned. I have already 
pointed out that I do not see how an appeal 
can be said to have abated if one of the 
persons appointed to represent the others 
dies and his legal representatives are not 
impleaded. The other persons were ordered 
to be represented by a certain number and 
if there is a diminution in that number by 
reason of death or any other cause the only 
effect is that a duty is cast upon the Court 
to decide whether the respondents should 
be allowed to be represented by the surviv¬ 
ing persons who were allowed to represent 
the entire body of respondents as pointed 
out by my brother Khaja Mohamad Noor 
in 17 P L T 926. 1 It may again be res¬ 
pectfully pointed out that the learned 

4. Mt. Afzal-un-nisa v. Fayaz-ud-uddin, (1931) 
18 AIR Lah 610=132 I C 657=13 Lah 195= 
33 P L R 302. 


Judges of the Division Bench in 13 Lai*; 
195 4 did not follow the constitutional pra¬ 
ctice of referring the question to a Full* 
Bench if they were disposed to take a differ¬ 
ent view from what was expressly decided^ 
by another Division Bench : see the obser- 
vations of their Lordships of the Judicial! 
Committee in 53 I A 164. 6 In 54 Mad 527® 
a similar question arose for decision and* 1 
Ramesam J. gave the opinion that where* 
sanction is given by the Court to a certain*' 
number of persons eo nomine to prosecute* 
or defend a suit and one of them dies, the^ 
proper procedure is for the remaining per¬ 
sons to apply to the Court for directions; 
and it is for the Court to decide whether 1 
it will permit the remaining persons to* 
whom the original sanction was given ta 
continue to prosecute or defend the suit, 
or whether it will insist upon the original" 
number being maintained by adding some* 
of the respondents. 

For the reason given above I agree that? 
the correct view is laid by my brother 
Khaja Mohamad Noor in 17 P L T 926 1 *** 
where he approves of the correctness of 
the decision in the Madras case just refer-! 
red to. The appeal in view of our order* 
above remains competent and has not 
abated. The result is that the appeal is al¬ 
lowed. There will be a decree in favour of* 
the plaintiff for the amount which the* 
office will determine in the light of the* 
directions given above; but in the circum¬ 
stances of this case I will direct that each- 
party will bear his own costs throughout. 

Harries C. J. —I agree. 

g.n./r.k. Appeal allowed . 

5. Bindeshwari Prasad Singh v. Kesho Prasad. 

Singh, (1926) 13 A I R P C 79 = 95 I 0 102& 

=53 T A 164 = 5 Pat 634 (P C). 

6. Venkatakri9hna Reddi v. Srinivasachariar, 

(1931) 18 A I R Mad 462 = 130 I C 761=54. 

Mad 527=61 M L J 135. 
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Fazl Ali J. 

Ram Chandra Singh and others — 

Petitioners.. 

v. 

Baldeo Singh — Opposite Party. 

Criminal Revn. No. 590 of 1939, Decided' 
on 4th December 1939, against order of 
Dist. Magistrate, Saran, D/- 15th September 
1939, 

Bihar and Orissa Village Administration Act" 

(3 of 1922), Ss. 68 and 53 (2)—Complaint hied 
before Magistrate transferred by him to Union - 
Board—Accused wanting retransfer of case to 


s 
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proper Court should follow procedure under 
Section 53 (2). 

Section 68 does not empower the Union Board 
to re-transfer a case to the Court of a Magistrate but 
it only empowers it to direct the complainant 
to file a complaint before the proper Court. 

[P 185 0 1] 

Where a complaint has already been filed before 
a Magistrate and he transfers it to Union Board 
the accused wanting retransfer of that case to 
proper Court should follow procedure laid down in 
Section 53 (2). [P 185 C 1, 2] 

T. N. Sahay — for Petitioners. 

S. N. Sahay and K. P. Varma — 

for Opposite Party . 

Order. — The only point raised in this 
case is that the Union Board of Naini has 
acted beyond its jurisdiction in trying this 
case. It appears that the opposite party 
preferred a complaint before a Magistrate 
charging the petitioners with an offence 
under S. 323,1. P. C. The Magistrate under 
S. 53 (2), Bihar and Orissa Village Admi¬ 
nistration Act, 1922, transferred the com¬ 
plaint to the Union Board. The accused 
were then summoned, whereupon as is 
stated in para. 4 of this petition, they filed 
a petition under S. 68 of the Act, praying 
that the case be retransferred to the proper 
Court at Chapra. The Union Board, how¬ 
ever, rejected this petition and proceeded 
with the trial, and ultimately convicted 
the petitioners and sentenced petitioners 
Nos. 1 and 2 to pay a fine of Rs. 5 each and 
the remaining three petitioners to pay a 
fine of Rs. 9 each. The petitioners there¬ 
upon moved the District Magistrate against 
their conviction and sentence, but the 
learned District Magistrate rejected their 
application on the ground that he was 
unable to interfere with the conviction 
unless there was a failure of justice, and in 
his view there was no failure of justice, in 
the present case. The petitioners thereupon 
filed this petition for revision in this Court. 
S. 68 of the Act provides that : 

If the accused appears and claims to be tried by 
a Magistrate, the panchayat shall direct the com- 

Oourf 11 ^ t0 a com P* a * nt before the proper 

Now, what is stated in para. 4 of the 
petition is that the petitioners prayed 
before the Union Board that the case be 
re-transferred to the proper Court at Chapra. 
8 . 68 does not empower the Union Board 
to re-transfer a case to the Court of a 
Magistrate but it only empowers it to direct 
the complainant to file a complaint before 
the proper Court. In the present case the 
complaint had already been filed before the 
Magistrate and so the procedure to be fol¬ 
lowed by the petitioners was to move the 


District Magistrate or the Sub-Divisional 
Magistrate under S. 53 (2) (b) of the Act, 
which provides that 

the District Magistrate or Sub-Divisional Magis¬ 
trate may transfer any case from one panchayat to 
another or to any other Court subordinate to him. 

In my opinion no case has been made 
out for interfering with the order passed 
by the panchayat, and the application is 
therefore rejected. 

D.S./r.K. Application rejected. ' 
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Mohamad Noor J. 

Hama Barik and another — Petitioners : 

Vi , 

Emperor. 

Criminal Revn. Nos. 82 and 91 of 1938, 
Decided on 14th March 1939, against two 
orders of Subdivisional Magistrate, Jajpur, 
D/- 30th May 1938 and 29th July 1938, 
respectively. 

(a) Criminal P. C. (1898), S. 144 — Rival 
business or hat started in close proximity to 
previously established business or hat—This by 
itself is no ground for restraining under S. 144 
person interested in rival hat from holding it. 

A Magistrate, as an emergency measure, has 
power to stop, by an order under S. 144 the hold¬ 
ing of a hat, or the exercise of his rights by a man 
on his own land. But a man, who holds a hat on 
his own land, is perfectly entitled to do so and 
that by itself is not a wrongful act. Competition 
in trade, unless illegal methods are adopted, is not 
a wrongful act. When a rival business is started in 
close proximity to a previously established business, 
the person interested in the latter is bound to 
object to the former and some sort of strained feel¬ 
ing is inevitable. This by itself is no ground for 
restraining the newcomer from carrying his trade 
unless he is doing or is likely to do any wrongful 
act which may lead to a breach of the peace. In 
such a case the best course is to prohibit the doing 
of the wrongful act or if necessary to bind down 
the wrongdoer under S. 107, Criminal P. C. But 
an order more or less of a permanent nature is not 
justified under S. 144, Criminal P. C., which i 3 
meant for speedy remedy : 11 C W N 79; AIR 
1931 Pat 101 and AIR 1935 Pat 161 , Bel. on. 

[P 186 C 2) 

(b) Criminal P. C. (1898), S. 144 — Order 
under S. 144 — Interference by High Court — 
Practice. 

It is pot the usual practice of High Court to 
interfere with an order which has spent in its force 
unless there are special reasons for such interference. 

[P 187 C 2] 

B. K. Ray and B. Mahapatra — 

for Petitioners . 

C. M. Acharjya and P. Mahanti — 

for the Crown, 

Order. -—These two applications in revi¬ 
sion are directed against two orders of the 
Subdivisional Magistrate of Jajpur, one 
under S. 144, Criminal P. C., dated 30th May 
1938 and the other dated 29th July 1938 
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directing that a complaint be made against 
the petitioners for their prosecution under 
S. 188, I. P. C. It appears that the pro¬ 
prietor of the Madhupur estate had for 
about two years a hat, in mauza Kainchi, 
called Madhuban Hat. It was being held 
on Wednesdays and Saturdays. No toll was 
levied on the shopkeepers who exposed their 
goods for sale in the hat. On 5th April 1938 
the proprietor leased it out for Rs. 650 and 
for the first time toll was collected in it on 
9th April 1938. This seems to have been re¬ 
sented to by the villagers of the locality who 
started a rival hat adjacent to the Madhu¬ 
ban Hat on a land belonging to a deity 
installed in the village of which the peti¬ 
tioners are the marfatdars or managers. The 
rival hat was held for the first time on a 
Wednesday. There was no police report of 
any apprehension of breach of the peace 
but a complaint was made to the Subdivi- 
sional Magistrate of Jajpur who called upon 
the petitioners to show cause why an order 
under S. 144, Criminal P. C., would not 
be passed against them. They appeared 
and showed cause. The learned Magistrate 
thereafter held a local enquiry, examined 
some witnesses on 30th May 1938 and 
holding that there was a likelihood of breach 
of the peace if the rival hat was allowed to 
be held, passed an order under S. 144, Cri¬ 
minal P. C., againsb the petitioners 

restraining them from holding the hat and calling 
upon them to prevent the sitting of the hat on their 
lands by withdrawing his (their) consent which 
they have given to the villagers for the holding of 
the hat on Wednesdays and Saturdays. 

The petitioners moved the District Magis¬ 
trate of Cuttack under S. 144 (4), Criminal 
P. C., but the learned Magistrate declined 
to interfere and rejected the application on 
8 th August 1938. Criminal Revision No. 82 
of 1938 is directed against this order. The 
order under S. 144, Criminal P. C., referred 
to above, was affixed in front of the house 
of the petitioners and was also promulgated 
by beat of drum. The contents of the pro¬ 
ceeding were explained by the Sub-Inspec¬ 
tor of Police on the spot. The Sub-Inspector 
of Police reported on 13th June 1938 that 
the new hat continued to be held within 
the prohibited area and that the order 
under S. 144, Criminal P. C., was disobey¬ 
ed. The petitioners were called upon to 
.show cause against their prosecution under 
S. 188, I. P. C. They did nob show cause 
but cross-examined the witnesses who were 
examined in support of the report of the 
Sub-Inspector of Police. As the learned 
Magistrate has observed, the trend of the 


cross-examination was that no order was 
served upon the petitioners and that the 
hat was not held on the prohibited land. 
There was however evidence that the hat 
was held on 1st June 1938 and on 8th June 
1938 and also on 22nd June 1938 after the 
police report. The learned Magistrate then 
directed that a complaint be made to the 
District Magistrate for the prosecution of 
the petitioners under S. 188, I. P. C. A 
complaint was accordingly made and the 
District Magistrate after taking cognizance 
of the offence made over the case to a Ma¬ 
gistrate of Cuttack for trial. Criminal Revi¬ 
sion Application No. 91 of 1938 is directed 
against this order of prosecution. I shall 
take up these two applications separately. 

Criminal Revision No. 82 of 1938 . 

It is now settled law that a Magistrate, 
as an emergency measure, has power to 
stop, by an order under S. 144, Criminal 
P. C., the holding of a hat, or the exercise 
of his rights by a man on his own land. 
This was the view which I took in 14 PLT 
740, 1 and Rowland J. after reviewing all the 
leading authorities on the subject, came to 
the same conclusion in 16 P L T 624. 2 But 
in the former case I pointed out that a man, 
who holds a hat on his own land, is per¬ 
fectly entitled to do so and that by itself is 
not a wrongful act. Competition in trade, 
unless illegal methods are adopted, is not a 
wrongful act. When a rival business is 
started in close proximity to a previously 
established business the person interested 
in the latter is bound to object to the for¬ 
mer and some sort of strained feeling is in¬ 
evitable. This by itself is no ground for 
restraining the newcomer from carrying 
his trade unless he is doing or is likely to 
do any wrongful act which may lead to a 
breach of the peace. In such a case the best 
course is to prohibit the doing of the wrong¬ 
ful act or if necessary, to bind down the 
wrongdoer under S. 107, Criminal P. C. 
But an order more or less of a permanent 
nature is not justified under S. 144, Crimi¬ 
nal P. C., which is meant for speedy re¬ 
medy. This was pointed out in 11 OWN 
79. 3 In the second case, Rowland, J., after 
referring to 11 C W N 79, 3 mentioned above, 
pointed out that _ 

1. Saligram Singh v. Baijnath Singh, (1934) 21 

A I R Pat 104=1934 Cr C 198=150 I 0 118= 

35 Cr L J 1057=14 PLT 740. 

2. Hansraj Prasad Singh v. Abdul Jabbar, (1935) 

22 AIR Pat 461 = 157 I O 760 = 86 Or L J 

1268=16 PLT 624. 

3. Satish Chandra Roy v. Emperor, (1907) 11 

OWN 79=4 Or L J 433. 
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Dammu Vighnesam 

the real disadvantage of passing an order under 
S. 144 without going into the merits of the dispute 
is that on the expiry of two months which is the 
limit of the duration of such an order the whole 
•dispute is left to break out again. To pass an 
order under S. 144 and to leave it as if that 
order disposed of the dispute finally is merely 
postponing trouble and inviting its recurrence in 
an aggravated and more complicated form at a 
later date. 

It is true that in this case the learned 
Magistrate recorded some evidence a sum¬ 
mary of which has been given in his judg¬ 
ment but his order did not touch the real 
trouble. From what he had said it appears 
that the villagers are annoyed on account 
of the levy of toll by the proprietor of the 
Madhuban hat and are determined to hold a 
rival hat at a different place where they can 
carry on their trade without the payment 
of toll. Commissions of wrongful acts were 
alleged against one Narain Misra, tahsil- 
dar of Ollas estate, and also against the 
paiks of the Madhupur estate, though the 
learned Magistrate has not believed the 
latter allegation. But no wrongful act is 
attributed to the petitioners. The only 
thing which they are said to have done is 
that they have permitted the villagers to 
hold the hat on the land which is under 
their management as marfatdars of a deity. 
In my opinion, therefore, this was pre¬ 
eminently a case in which those against 
whom allegations of wrongful acts were 
made should have been proceeded with 
under the suitable Section of the Criminal 
Procedure Code. The petitioners were 
ordered not to hold the hat and to withdraw 
their consent. There is nothing to show 
that they were holding the hat or were 
personally interested in it. I am not sure 
whether the withdrawal of the consent by 
itself will be sufficient to avert a breach of 
the peace if it were apprehended. Therefore 
though the Magistrate had power of passing 
an order which he did, I am not convinced 
of the suitability of the order which is in 
e nature of a permanent injunction and 
Q aD | a f k? said to be appropriate under 
\/ 7 ~. * Criminal P. C., though it does come 
wi “ ln terms. How inefficacious in such 
cases an order like the one passed by the 
earned Magistrate is, will be apparent’from 
w a happened in this case. The order was 

m 6 P^i^ioners in the terms already 
stated Though ifc was published on the 

spo i was not directed against the vil¬ 
lagers. Whether an order prohibiting them 
o o a hat of their own and thus to force 
them to go to a particular hat and pay toll 
would have been justified is quite a dif- 
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ferent matter. They were however free to 
act as they liked and the hat was held. 

It is clear from the facts of this case that 
the petitioners, apart from being the mana¬ 
gers of the land on which the hat was being 
held, had no personal interest in it and, as 
I shall presently show, they were not res¬ 
ponsible for the holding of the hat. Now, 
an order has been passed which was, as I 
have said, within the power of the learned 
Magistrate to pass and it is not the usual 
practice of this Court to interfere with an 
order which has spent in its force unless 
there are special reasons for such inter¬ 
ference. There is none in this case. For this 
reason I reject the application in this cri¬ 
minal revision case. 

Criminal Revision No. 91 of 1938. 

The facts have already been stated. The 
petitioners have been prosecuted for dis¬ 
obeying an order passed under Sec. 144, 
Crminal P. C. There is nothing on the 
record to show that they disobeyed the 
order. The only thing which appears from 
the order of the learned Magistrate is that 
the hat was held, but there is nothing to show 
that they did not withdraw their consent. 
The hat might have been held in spite of the 
withdrawal of consent. If the villagers held 
the hat, the petitioners are in no way res¬ 
ponsible for it. The learned Public Prosecu¬ 
tor was unable to point to any fact on 
which a prosecution can be based and had 
to concede that there is no material for the 
prosecution of the petitioners. The order 
for prosecution is unjustified and I set it 
aside. The complaint filed by the learned 
Sub-divisional Magistrate will be with¬ 
drawn and no proceeding will be taken on 
it and the proceeding so far taken is 
quashed. 

D.s./r.K. Order accordingly. 

A. I. R, 1940 Patna 187 

Fazl Ali and Manohar Ball JJ. 

Dammu Vighnesam and another _ 

Defendants — Appellants, 
v. 

Varanasi Dakshmi Narasingha Murty 
and another — Plaintiffs _ 

. _ __ Respondents. 

Appeal No. 22 of 1937, Decided on 13th 

April 1939, from original order of District 
Judge, Berhampore, D/- 9th August 1937. 

r Duty of Court - case, in 
which right, of partie. are being decided, re- 

cord should accurately show that proper pro¬ 
cedure is being followed. 
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It is desirable in all cases in which the rights of 
the parties are being decided, and especially in 
appellate cases, that the record should show as 
accurately and faithfully as is possible in the cir¬ 
cumstances that the proper procedure laid down 
by the law is being followed so that the parties 
litigant may not have any legitimate grievance 
that they are not afforded an opportunity to place 
their case before the Court. All the questions un¬ 
less they are frivolous or scandalous should be 
allowed to be put so that the advocates may also 
realize their responsibility for the questions which 
they put in the interest of their clients and that 
justice may appear to be duly administered. 

[P 189 C 1] 

(b) Insolvency—Provisions of Insolvency Act 
should be strictly observed before declaring 
person as insolvent. 

An order declaring a person as an insolvent in¬ 
volves a certain amount of disgrace and harass¬ 
ment to the party and hence the provisions of the 
Insolvency Act should be strictly observed before 
the stigma is placed upon a person. [P 189 0 1, 2] 

(c) Provincial Insolvency Act (1920), S. 6 — 
Test to determime whether transfer is with in¬ 
tent to defeat creditors or is with a view to 
give preference to a creditor laid down. 

The words “with intent to defeat or delay the 
creditors’* or having a “view to give preference to 
a creditor’* are mental acts and can only be deter¬ 
mined if one looks into the surrounding circum¬ 
stances. The true test to apply in such cases is 
whether the alleged insolvent is in a position to 
pay his debt, and whether the property which has 
been transferred bears such a proportion to the 
whole property that the remaining or the residue 
of the property is still sufficient, from the point of 
view of an ordinary businessman to meet the 
debts of the creditors who remain unsatisfied : 
AIR 1937 Pat 134. Bel. on. [P18902; P19001] 

(d) Practice — Pleading — Duty of Court — 
Variation between pleadings and proof ought 
to be carefully watched. 

Court should be careful to see that cases are de¬ 
cided in accordance with the pleadings or upon 
the facts proved at the trial but consistent with 
the allegations made in the pleadings ; in other 
words, a variation between pleadings and proof 
ought to be carefully watched to see that the oppo¬ 
site party is not taken by surprise. [P 190 C 1J 

(e) Practice — Appeal — Issue plain and 
depending on appreciation of oral evidence — 
Appellate Court should be slow to reverse trial 
Court’s decision. 

Where the issue is plain and simple and depends 
upon an appreciation of oral evidence in the case, 
the Appellate Court should be slow to reverse the 
decision of a Court who has seen and heard the 
witnesses. [P 190 C 2] 

Subba Rao — for Appellants. 

P. C. Chatterji — for Respondents. 

> Manohar Lall J. —This is an appeal by 
certain debtors against an order of the 
learned District Judge of Ganjam Puri, 
dated 9th August 1937, by which he held 
that the appellants before us had committed 
an act of insolvency and being also unable 
to pay their debts should he adjudicated 
insolvents. The proceedings began upon an 


application filed by the respondents, who 
are two creditors, on 30th April 1937 by 
which they prayed that the appellants 
should be adjudged insolvents. The main 
allegations in the petition were that the 
appellants had transferred all the immov¬ 
able properties to their relations for pay¬ 
ment of fictitious debts and that they had 
left their place of residence so as to place 
themselves beyond the reach of their credi¬ 
tors who were entitled to be paid their 
dues; there was also an allegation that the 
books of account were being tampered with. 
The learned District Judge took up the case 
on 9th August 1937, after refusing an 
application by the appellants for an ad¬ 
journment. The oral evidence consists of 
one witness for the petitioners and one of 
the appellants Dammu Vighnesam exa¬ 
mined himself; the appellants also placed 
upon the record a number of documents 
three of which are sale deeds, dated 16th 
April 1937; the fourth is a sale deed dated 
17th April 1937; there are also two mort¬ 
gage deeds bearing dates 17th April and 
20th April of the same year. The learned 
Judge upon a consideration of the oral evi¬ 
dence and the documentary evidence ad¬ 
duced in the case and bearing in mind the 
circumstances under which the transfers 
were made came to the conclusion that the 
appellants were unable to pay their debts 
and that the transfers which they un¬ 
doubtedly made in April 1937 were either 
no transfers at all or that these were trans¬ 
fers by which the creditors stated in these 
deeds were fraudulently preferred. 

The learned advocate for the appellants 
strenuously argues before us that the order 
under appeal should not be allowed to 
stand. He argues in the first place that 
there has not been a proper trial of the 
case by the learned District Judge; he 
points out in particular to the fact that the 
record shows that the cross-examination of 
the first witness for the respondents was 
not recorded. Under the head cross-exami¬ 
nation there is a note “nothing relevant to 
the issues.’* There would have been sub¬ 
stance in this grievance if the learned ad¬ 
vocate had been able to satisfy us as to the 
nature of the questions which were put on 
behalf of his client and which were disal¬ 
lowed or the answers whereof were not re¬ 
corded by the learned Judge. There is no 
grievance on this point in the various 
grounds of the memorandum of appeal. The 
attention of the learned District Judge is, 
however, directed to the fact that it is 
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desirable in all cases in which the rights of 
the parties are being decided, and especially 
in appellate cases, that the record should 
show as accurately and faithfully as is pos¬ 
sible in the circumstances that the proper 
procedure laid down by the law is being 
followed so that the parties litigant may not 
have any legitimate grievance that they 
are not afforded an opportunity to place 
their case before the Court. It was open to 
the learned Judge to have adopted the pro¬ 
cedure of recording the questions which 
were being put in cross-examination and if 
irrelevant or inadmissible he could have 
overruled them by stating his reasons where 
necessary. The record would then have 
shown us clearly that the appellant had no 
grievance at all. I have come across cases 
in which questions which were put by the 
learned advocates at the Bar were put after 
a great deal of deliberation and the learned 
Judge having overruled them as being 
irrelevant or inadmissible, the Appellate 
Court took a different view resulting in 
great harassment to the parties. It seems 
desirable therefore that all the questions 
unless they were frivolous or scandalous 
should be allowed to be put so that the 
advocates may also realize their responsi¬ 
bility for the questions which they put in 
the interest of their clients and that justice 
may appear to be duly administered. But 
as I have already stated in this particular 
case we cannot interfere upon this ground 
alone because we are not satisfied that 
there is any grievance under which the 
appellants have suffered by the manner in 
which the cross-examination of the witness 
for the creditors was recorded. It was also 
contended that the learned Judge ought to 
bave granted an adjournment because the 
appellants were not ready on the date fixed 
for the trial. It is sufficient to say that the 
adjournment which was asked for from the 
learned Judge was simply in order to enable 
hp appellants to raise some money to pay 
off their creditors. The petition for an 
adjournment is not upon the record. It 
appears therefore that the adjournment 
was orally applied for and that the learned 
u ge was never asked to grant time on the 
ground that the appellants were not ready 
o conduct their case. I am therefore un- 

a e ° see any grievance upon this score also. 

4. 6 mer ^ 8 °f the case it was con¬ 

tended that the materials upon the record 

are not sufficient to justify the order declar¬ 
es™ 6 appellants as insolvents. It was 
rightly pointed out that an order declaring 


a person as an insolvent involves a certain 
amount of disgrace and harassment to the 
party and that the provisions of the Insol¬ 
vency Act should be strictly observed before 
the stigma is placed upon a person in the 
position of the appellants. These observa¬ 
tions are undoubtedly true, but the ques¬ 
tion is whether anything has been done in 
this case which satisfies us that the learned 
Judge was not correct in the view he took 
when he came to the conclusion that the 
appellants should be declared insolvents. 
The evidence in the case discloses that some 
negotiations were going on between the res¬ 
pondents and the appellants for the trans¬ 
fer of certain bouses in order to repay the 
debts of the former, but the negotiations 
fell through some time in the beginning of 
April 1937. The evidence of the witness 
for the creditors and of the appellant him¬ 
self is clear upon this point. Within a few 
days thereafter a series of transfers mostly 
in favour of the female relations and the 
father-in-law of the appellants were entered 
into between 16th and 20th April 1937. 
All these transactions cover a sum of over 
Rs. 14,000 This itself was sufficient to 
rouse the suspicion of the learned Judge 
and we are not surprised that he took the 
view that upon these facts it must be held 
either that the transactions were fictitious 
or that they amounted to fraudulent pre¬ 
ference of the female relations of the appel¬ 
lants and of their other relations without 
making any provision for the other credi¬ 
tors including the respondents. In these 
circumstances the authority relied upon by 
the learned advocate for the respondents, 
namely 17 P L T 857 1 is a clear answer to 
the contention of the appellants. It was 
pointed out in that case that in order to 
make S. 6, cl. (b) applicable it has only 
to be shown that the debtor transferred 
his property with a view to defeat or delay 
his creditors, and in order to make 
cl. (c) applicable it has to be shown (1) that 
there was a transfer of property in favour 
of a creditor or creditors ; (2) that the 
debtor was unable to pay his debts when 
he made the transfer, (3) that the transfer 
was with a view to give a creditor or cre¬ 
ditors preference ; and (4) that the transfer 
was within three months of the date of the 
presentation of the petition. 

In my opinion all these elements are 
p resent in the present case. The words, it 

1. Finn Baijnath Rameshwar Rail v. Atal Prasad 
Kumar (1937) 24 A I R Pat 134=168 I C 
140=17 P L T 857. 
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might also be remembered, with intent to 
defeat or delay the creditors*’ or having a 
“view to give preference to a creditor” 
are mental acts and can only be determin¬ 
ed if one looks into the surrounding cir¬ 
cumstances. For instance, if a man who is 
in serious pecuniary difficulties, his debts 
surpassing his assets, transfers a consider¬ 
able portion of his properties or transfers 
properties in favour of some of the credi¬ 
tors having made no provision at all for 
the payment of debts due to others, a 
Court upon the facts of that case may come 
to the conclusion that the transfers were 
made with intent to defeat or delay the 
creditors or with a view to give preference 
to a particular creditor. In this case the 
appellant when he gave his evidence was 
silent and deliberately avoided asserting that 
he was able to pay his debts. All that he said 
was that “we promised to pay them when 
our zamindar creditors should pay us.” 

But it was contended vehemently by the 
learned advocate for the appellants that 
the respondents should not be allowed to 
rest their case upon an allegation which is 
not to be found in their pleadings. He 
pointed out that the respondents relied 
upon the allegation that all the transfers 
were farzi and he argues therefore that 
when the transfers, upon the materials such 
as they are, cannot he held to be farzi it 
was not open to the learned Judge to allow 
the respondents to change their case and 
rest it upon a different situation, namely, 
that the transfers were real transfers but 
amounted to a fraudulent preference of 
some creditor to the others. He relied upon 
a case of the Madras High Court, 119 I C 
46, 2 but the decision of that case has to be 
examined with reference to the facts of that 
case. That case lays down no new principle. 
It is well established by a number of deci¬ 
sions of their Lordships of the Judicial 
Committee that a Court should be careful 
to see that cases are decided in accordance 
with the pleadings or upon the facts proved 
at the trial but consistent with the allega¬ 
tions made in the pleadings; in other words, 
a variation between pleadings and proof 
ought to be carefully watched to see that 
the opposite party is not taken by surprise. 
For instance, if the nature of the case is 
entirely altered from the case made out in 
the pleadings, the plaintiff must fail or if 
the case put forward by the plaintiff is 
found to be false in all the material allega- 

' 2. Kondappa v. Pullappa, (1929) 16 A I R Mad 
910=119 I O 46. 


tions which he has made, it is not open to 
the Court to grant relief upon the case 
made by the defendant, because that case- 
of the defendant is really an answer to the 
case set up by the plaintiff. In this parti¬ 
cular case I do not think that there is such 
a variation in the case set up by the res¬ 
pondents as would justify us in holding 
that they ought not to be allowed to get a 
declaration that the appellants have com¬ 
mitted an act of insolvency. The respon¬ 
dents always insisted that the transfers 
evidenced by the seven documents of April 
1937 have obstructed them in realizing 
their dues. If the transfers are farzi the 
property still has to be reached by a decla¬ 
ration that the transfers are farzi and this., 
would ordinarily be done by a protracted 
litigation. If the transfers are real, the pro¬ 
perties covered by those deeds are blaced 
beyond the reach of the creditors and they 
have shown that no arrangements have 
been made for their dues and the appellants 
are unable to meet their just dues. There¬ 
fore I do not think that in the present caso 
the principle laid down by the Madras High 
Court in 119 I C 46 2 can at all be applied* 
The true test to apply in such cases is 
whether the alleged insolvent is in a posi¬ 
tion to pay his debt, and whether the pro¬ 
perty which has been transferred bears 
such a proportion to the whole property 
that the remaining or the residue of the 
property is still sufficient, from the point 
of view of an ordinary business man, to 
meet the debts of the creditors who remain 
unsatisfied. Applying these tests to the pre¬ 
sent case I am satisfied that the appellants 
are unable to pay their debts and that the 
property which has still been left with 
them which is chiefly in shape of loans 
which they have advanced to certain zamin- 
dars, is not of such a character or of such 
value as to justify us in holding that it is 
at all sufficient to meet the debts of all 
their creditors which exceed Rs. 12,000. 

Having considered all the circumstances 
of the case, I am unable to say that the 
judgment appealed from is erroneous and 
should be set aside. The issue in the case 

was comparatively simple and depended 
upon the appreciation of very short evi¬ 
dence of two witnesses only and therefore, 
as pointed out by their Lordships of the 
Judicial Committee, where the issue is plain 
and simple and depends upon an apprecia¬ 
tion of oral evidence in the case, the Appel¬ 
late Court should be slow to reverse the 
decision of a Court which has seen and heard 
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the witnesses. I myself would have come 
to the same conclusion if I had heard the 
evidence myself. Having given the case my 
most anxious consideration in view of the 
paucity of the evidence on the record I am 
unable to interfere with the decision of the 
learned District Judge. The appeal is dis¬ 
missed with costs; hearing fee one gold 
mohur. 

Fazl Ali J. — I agree. 

D.s./r.k. Appeal dismissed. 
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Mohamad Noor J. 

Gokul Bihari Das —Appellant. 

v. 

Kalandi Senda and others 

— Respondents. 

Appeal No. 28 of 1937, Decided on 13th 
March 1939, from Appellate order of Diet. 
Judge, Cuttack, D/- 31st August 1936. 

Mortgage — Mortgaged property sold in exe- 

u U f!i 0n ***** purchased by mortgagee decree- 
holder — Sale subsequently set aside under 
Order 21, R. 89, Civil P. C. — Mortgagee can¬ 
not be allowed to resell property for any 

amount which he left out inadvertently at time 
of execution. 

Where the mortgaged property is sold in execu¬ 
tion of a mortgage decree, the mortgage lien comes 
to an end. When the sale is subsequently set aside 
under O. 21, R. 89. Civil P. 0., that lien is not 
revived and the mortgagee decree-holder even if he 
is auction-purchaser cannot re-sell the property to 
recover any amount left out by him inadvertently 
at the time of execution. Piecemeal execution of 
mortgage decree cannot be allowed. [P 191 C 2] 

B. K. Ray — for Appellant. 

B. K. Das, C. M. Acharjya and H. Maha- 
patra — for Respondents. 

Judgment. — This is a miscellaneous 
second appeal arising out of an execution 
proceeding. The facts are these. The res¬ 
pondents had obtained a mortgage decree 
against the appellant and in execution of it 
the mortgaged property was sold and pur¬ 
chased by the decree-holders. The mortga¬ 
gor, the appellant, got the sale set aside by 
- a *-ga deposit under O. 21, R. 89, Civil 
* • j' thereafter, the decree-holders, res¬ 
pondents, discovered that the interest 
awarded to them in the mortgage suit was 
inadvertently omitted from the execution. 
The learned District Judge has made a 
mistake in stating that the cost decreed 
was omitted. However, the decree-holders 
wan ed to execute the decree again as a 
money decree for the amount omitted from 
the previous execution. As no personal 
decree had been obtained by them against 


the mortgagor, the petition was disallowed. 
They then filed the present petition for 
execution for sale of the mortgaged property 
for the realisation' of the amount omitted 
from the previous execution. The judgment- 
debtor objected and the learned Munsif of 
Balasore allowed the objection on the 
ground that the decree-holders having 
omitted to include this portion of the decree 
in the previous petition for execution were 
not entitled to sell the mortgaged property 
over again for its realization. On appeal by 
the decree-holders, the learned District 
Judge ordered the execution to proceed. 

The judgment-debtor has preferred this 
second appeal. 

In my opinion the view taken by the 
learned District Judge is erroneous and his 
order must be set aside. After the mort¬ 
gaged properties had been sold in execution 
of a mortgage decree the mortgage lien 
came to an end and the decree was satis¬ 
fied. Thereafter, the mortgaged property 
cannot be sold again. It is true that the 
principle of O. 2, R. 2, Civil P. C., is not 
applicable to execution cases, but in my 
opinion higher principles, as stated above, 
are involved. By setting aside of a sale 
under O. 21, R. 89, Civil P. C., which 
strictly speaking is a matter between the 
auction-purchaser and the judgment-debtor 
and in which the decree-holder is not con¬ 
cerned, the mortgage lien over that pro¬ 
perty is not revived. The sale is set aside 
because the amount for which the property 
was sold has been paid up. When the 
order of the Court for sale has been carried 
out, the mortgagee is only entitled to 
money, the sale proceeds. It is immaterial 
to him whether he is paid out of the actual 
sale proceeds or out of the money deposited 
by the judgment-debtor within the time 
allowed by law. The law has provided for 
compensation to the auction-purchaser who 
is deprived of a right which he acquired 
from bidding at the sale of the property and 
no compensation to the decree-holder as he 
is not affected by the setting aside of the 
sale. It is of no consequence if, as in the 
present case, the auction-purchaser was 
the decree-holder himself. His right as 
decree-holder came to an end after the sale 
and the.decree stood satisfied. I do not 
think he can be allowed to re-sell the pro¬ 
perty for any amount which he inadver¬ 
tently left out at the time of the execution. 

To allow this will be to allow piecemeal 
execution of a mortgage decree. I allow this 
appeal with costs throughout, set aside the 
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Order of the learned District Judge and 
restore that of the learned Munsif. 

D.S./r.k. Appeal allowed . 
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Harries C. J. and Rowland J. 


Chakku Panda 


Decree-holder — 

Appellant 


v. 


0 

Nemai Prasad Panda — 

Judgment-debtor — Respondent. 

Appeal No. 8 of 1937, Decided on 6th 
December 1938, from appellate order of 
Dist. Judge, Cuttack, D/- 1st August 1936. 

Limitation Act (1908), Arts. 166 and 181 — 
jDecree executable only against assets of deceas¬ 
ed father in hands of his son — Application by 
son to set aside sale on ground that part of pro¬ 
perty was personal property—Art. 166 and not 
Art. 181 applies. 

j Where certain property is sold in execution of a 
deoree which is executable only against the assets 
of the deceased judgment-debtor in the hands of his 
son, an application to set aside the sale by the son 
on the ground that part of the property sold was 
his personal property falls under Art. 166 and not 
under Art. 181: AIR 1920 Cal 165 and AIR 1922 
Pat 507 , Rel. on. [P 193 0 1] 

. B. N. Das — for Appellant . 

, B. N. Dutta — for Respondent . 

i Rowland J. — One Gadadhar died leav¬ 
ing debts and leaving an estate which passed 
to Balaram Panda, a major, and Nimai Pra¬ 
sad Panda, a minor. The appellant before 
us after the death of Gadadhar sued these 
persons in respect of a debt due to him and 
obtained a decree in April 1933 limited as 
usual to execution against assets of the de¬ 
ceased in the hands of the judgment-debtors. 
Execution was taken out in June 1933 and 
certain property was sold to the decree- 
holder on 15th January 1934, the sale being 
confirmed on 23rd February 1934. The de¬ 
cree-holder took delivery of possession on 
7th May 1934, and the first judgment- 
debtor, Balaram Panda, presented objections 

under S. 47 and O. 21, R. 100, Civil P. C., 
which were dismissed on 28th September 
1934. The second judgment-debtor on 26th 
September 1935, through his guardian ad 
litem, presented the application to set aside 
the sale out of which this appeal arises. It 
was entitled an application under O. 21, 
R. 90, Ss. 47 and 151, Civil P. C. It was 
alleged that the minor was not properly re¬ 
presented in the execution case, that the 
decree-holder had proceeded against the 
personal property of the minor in contra¬ 
vention of the direction given in the decree, 
that a portion of the property purchased be¬ 


longed to Raghunath Jiu Thakur and that 
there had been fraudulent suppression of 
service of sale processes leading to loss to 
the judgment-debtor. 

The Munsif found that the processes had 
been correctly served and that the minor 
had been properly represented in the exe¬ 
cution case. These findings were upheld by 
the District Judge on appeal. The Munsif 
was of opinion that the application was 
barred by the limitation of 30 days under 
Art. 166 of the Schedule to the limitation 
Act and he did not express an opinion on 
the merits of the contentions that the de¬ 
cree-holder had proceeded in execution 
against the personal property of the objec¬ 
tor and that part of the property purchased 
belonged to Raghunath Jiu Thakur. Accord¬ 
ingly he dismissed the application. On ap¬ 
peal the District Judge thought that the 30 
days’ rule of limitation was not applicable 
to the present case, because if it were found 
that the personal property of the judgment- 
debtor had been sold the result might fol¬ 
low that the sale was without jurisdiction, 
and in that case he thought the proper Arti¬ 
cle of limitation to apply was Art. 181. On 
this view he set aside the order of the Mun¬ 
sif and sent back the case on remand for 
disposal after inquiring into the allegations 
that the personal property of the objector 
had been sold. 

In my opinion the view of the Munsif 
was correct and that of the District Judge 
erroneous. The sale which was held was 
not one which the Court could be said to 
have no jurisdiction at all to sell, as in cases 
when the power of sale is given exclusively 
to the Revenue Court the jurisdiction of 
the Civil Court being excluded. On the 
other hand, the Court sold property, which, 
if certain conditions were fulfilled, it had 
jurisdiction to sell. The judgment-debtor 
himself was a person subject to the juris¬ 
diction of the Court. In 2 Pat 65 1 a question 
arose whether a sale should be set aside on 
the ground that there had been service of 
notice under O. 21, R. 22. Authorities were 
referred to showing that if non-service of 
notice was established there was no juris¬ 
diction to hold the sale. It was held never¬ 
theless that Art. 166, Limitation Act, 
applied as the absence of jurisdiction would 
not be presumed merely because complete 
proof was not available to establish the ser¬ 
vice of the notice under R. 22 which, if 

1. Ramdhuri Chowdhury v. Deonandan Prasad, 
(1922) 9 A I R Pat 507=77 I C 957=2 Pat 65 
=3 P Ij T 501.: ' ' j- - 
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proved, would have given jurisdiction. A 
-decision of the Calcutta High Court in 46 
Cal 975 2 is more directly in point. Here the 
applicant under S. 47, Civil P. C., to set 
aside the sale was a son of the original 
judgment-debtor against whom the decree- 
holder was entitled to proceed only to the 
extent of assets which had belonged to the 
lather. The objection was based, as in this 
case, on the contention that the property 
which had been brought to sale was the 
personal property of the objector. It was 
held that Art. 166 was applicable and the 
objector was not entitled to agitate beyond 
the period of limitation the question whe¬ 
ther the property had been his father’s or 
not. I would allow the appeal, set aside the 
decision of the District Judge and restore 
that of the Munsif. The appellant should 
have his costs here and below. 

Harries C. J. — I agree. 

G.N./r.k, Appeal allowed . 

•2. Satish Chandra v. Nishi Chandra, (1920) 7 
A I R Cal 165=54 I C 431=46 Cal 975. 
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Harries C. J. and Mohamad Noor J. 

Yellayi Sannaya — Defendant 1 — 

Petitioner. 

v. 

Sannayajulu Bamesham and others , 
Plaintiffs and others , Defendants 

— Opposite Party. 
Civil Bevn. No. 107 of 1937, Decided on 
18th August 1939, from order of Addl. 
Munsif, Berhampore, D/- 28th August 1937. 

Specific Relief Act (1877), S. 9 — Decree 
cannot be passed in favour of person claiming 
undivided share in property from which he 
*nd his cosharers were ousted. 

-The remedy by a possessory suit provided in 
8 . 9 is a special remedy under the statute, the 
■principle underlying it being that in a summary 
proceeding^ the order of which is not appealable 
•the condition of possession before the inroad made 
upon a property without any process of law should 
be restored. A Court in a suit under S. 9 has no 
jurisdiction to pass a decree in favour of a plaintiff 

i! mB an un< livided share in a property from 
which he and his cosharers were ousted. Such a 
.possession is not contemplated by S. 9: A I R 1916 

To?* n 87 i £2? 4* R 1914 Cal 496 FolL / A I R 
1916 Cal 662 , Disting . [p 193 0 2 ; P 194 C 1] 

P. 0. Chatterji — for Petitioner . 

‘ H - Mahapatra and B. K. Batho — 

for Opposite Party . 
. ohamad Noor J, — This application 
revision is directed against a decree of 
the learned Additional Munsif of Berham- 

IWr0 i94O < P/25 D |2*6 SUit ° £ thS OPPO3it0 Parfc y 


brought under S. 9, Specific Belief Act. The 
plaintiff's case was that he, his full brother 
defendant 2, and his half-brothers defen¬ 
dants 3 and 4, and their father, were in joint 
possession of a privy. On the death of the 
father, defendant 1, on the basis of a sale 
deed in his favour said to have been exe¬ 
cuted by the father, erected a partition wall 
dividing the privy into two parts and for¬ 
cibly dispossessed them from half of the 
privy. The learned Munsif after recording 
the evidence decreed the suit. A question 
of law was raised before him that the plain¬ 
tiff admittedly being in possession of an 
undivided portion of the privy was not en¬ 
titled to maintain the suit, his prayer being 
that the principal defendant, that is defend 
dant 1, should be dispossessed from half of 
the privy of which he had taken forcible 
possession. The defendant relied before the 
learned Munsif on a decision of the Madras 
High Court in 31 I C 720=29 MLJ 760. 1 
The learned Munsif declined to follow this 
case in the face of a decision of the Calcutta 
High Court in 19 C W N 1117 2 which 
according to him was in favour of the plain¬ 
tiff* He held that the area being under the 
jurisdiction of the Patna High Court where 
the decisions of the Calcutta High Court 
are followed, that decision must be followed 
in preference to the decision of the Madras 
High Court. He, therefore, decreed the 

suit. Defendant 1 has filed this revision 
application. 


Apart from the two decisions already 
referred to, which I shall discuss in a 
moment, Mr. Chatterji appearing on behalf 
of the petitioner has referred us to another 
decision of the Calcutta High Court in 19 
C W N 120. 3 This decision and that of 
the Madras High Court which I have already 
referred to clearly lay down that a Court 
in a suit under S. 9, Specific Belief Act, has] 
no jurisdiction to pass a decree in favour of 
a plaintiff who claims an undivided share 
in a property from which he and his co¬ 
sharers were ousted. I am inclined to follow 
these two decisions. The remedy by a pos¬ 
sessory suit provided in S. 9, Specific Belief 
Act, is a special remedy under the statute, 
the principle underlying it being that in a 
s ummary proceeding the o rder of which is 

1. Para Koothan v. Para Kulla Vandu, (1916) 3 

AIR Mad 587=31 I 0 720=29 MLJ 760. 

2. Ajiman Bibi v. Sheikh Reasat, (1916) 3 A I R 
Cal 562=28 I 0 570=19 OWN 1117. 

3. Hari Nama Dass v. Sheikh Naji,(1914)1 AIR 

Cal 496 = 23 I 0 618 = 19 0 W N 120 19 

C Li J 117. 


A. I.B, 


194 Patna Sudhansu Mohan v. Harish Chandra (Fazl Ali Jj 


not appealable the condition of possession 
before the inroad made upon a property 
without any process of law should be re¬ 
stored. The present case is exactly similar 
to the two cases above referred to. Here 
the plaintiff and his cosharers were dispos¬ 
sessed. The plaintiff asks for the restoration 
of his possession as well as of his brothers 
but his brothers do not claim possession. 
Defendant 2 filed a written statement in 
which he supported the plaintiff but did 
not join as a plaintiff nor did he bring his 
own separate suit for being put in posses¬ 
sion of his undivided share. Defendants 3 
and 4 have remained absent from the suit 
and there are indications that they are 
siding with the principal defendant 1. What¬ 
ever may be the position, a possession 
cannot be restored to a man who does not 
want to be put in possession. Another alter¬ 
native is that the plaintiff be put in an 
undivided possession along with the prin¬ 
cipal defendant. I have no doubt that such 
a possession is not contemplated by S. 9, 
Specific Relief Act. 

. The learned Munsif has, as I have said, 
relied upon a Calcutta decision reported in 
19 C W N 1117. 2 In my opinion the facts 
of that case have no application to the pre¬ 
sent case. There the plaintiff was dispos¬ 
sessed from his undivided share of a tank 
by his cosharers. A question arose whether 
he could maintain the suit for recovery of 
possession of that portion only from which 
he had been dispossessed. The Court after 
distinguishing that case from the case re¬ 
ported in 19 C W N 120 3 held that he was 
entitled to succeed. The difference between 
the Calcutta case reported in 19 C W N 
120 3 and the Madras case on the one hand 
and the second Calcutta case reported in 19 
OWN 1117, 2 on the other, is obvious. In 
the first two cases though the plaintiff and 
his cosharers were dispossessed from the 
entire property he was entitled to restora¬ 
tion of possession of a portion of it only. 
In the second Calcutta case the plaintiff 
wanted restoration of possession of the 
whole of the share from which he alone 
was dispossessed. I would allow this appli¬ 
cation in revision, set aside the decree of 
the learned Munsif and dismiss the plain¬ 
tiff's suit with costs in the lower Court. 
The petitioner will be entitled to his costs 
in this Court which I would assess at one 
gold mohur. 

Harries C. J.— I agree. 

D.S./R.K. Application allowed . 
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Fazl Ali and Manohar Lall JJ. * 

Sudhansu Mohan Sirkar — Petitioner, 

v. 

Harish Chandra Dutta — 

Opposite Party. 
Misc. Application No. 10 of 1938, Decided 
on 11th May 1939. 

(a) Succession Act (1925), S. 302 — Discre¬ 
tion to decide disputed questions of title should 
not be exercised in favour of party not coming 
before Court with clear title. 

Assuming that High Court is competent to decide 
even disputed questions of title, it would be exer¬ 
cising its discretion wisely if it refuses to give a 
direction in favour of a party who does not come 
before it with a clear title and where the title sets 
up by him can be more appropriately decided in a 
civil suit : A I R 1930 Cal 258 , Ref. [P 195 0 21 

(b) Succession Act (1925), S. 302 — Appli¬ 
cant claiming possession of property on ground 
that it was surrendered to him—Question whe¬ 
ther surrender is valid and should be given 
effect to cannot be decided under S. 302. 

Where the applicant under S. 302 claims posses¬ 
sion of certain properties on the ground that they 
were surrendered to him, the question whether the- 
surrender is valid and should be given effect to 
cannot properly be dealt with in a proceeding under 
S. 302 for the application virtually amounts to a 
suit in ejectment. [P 196 O 1, 2] 

(c) Will—Construction—Will held conferred 
life estate governed by general law and not? 
widow's estate governed by Hindu law. 

The testator by a will gave the whole of his 
estate to his wife with the restrictions that she 
should enjoy the usufruct of the properties only 
and should not transfer the properties by sale or 
otherwise. The will however empowered the widow 
to adopt, but the adoptee was precluded from 
claiming to be malik during the widow’s lifetimer 

Held that the estate conferred upon the widow 
by the will was not a Hindu widow’s estate but 
only an ordinary life estate which would be 
governed by the general law and not by Hindu law. 
Therefore the widow could not accelerate succes- 1 
sion to it by surrendering it in favour of the next' 
reversioner for such a surrender would run counter 
to the provisions of the will i A I R 1937 Pat 163, 


Ref. 


[P 196 O 1}; 
and R. K. 


M. Subba Rao, K. Patnaik 
Ghosh — for Petitioner. 

B. K. Ray, Harihar Prasad Bhagat, B.. 
N. Dutta and S. N. Sen Gupta — 

for Opposite Party . 

Fazl Ali J. — This is an application by 
one Sudhansu Mohan Sirkar who claiming, 
to be the adopted son of one Kali Krishna 
Sirkar has moved this Court under Ss. 301 
and 302, Succession Act, to direct that the 
latter's estate, which is at present in the 
possession of Babu Harish Chandra Dutta, 
one of the executors appointed under his; 
will, be made over t6 the petitioner. Kali 
Krishna Sirkar died on 11th December: 
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1905, after executing a will on the same 
date. He left behind a widow Srimatya 
Chandan Bilasini Dasi, an old mother and 
some nephews. As he apprehended that his 
wife Srimatya Chandan Bilasini Dasi being 
young and inexperienced could not manage 
the estate, he appointed five executors 
under his will including his father-in-law 
Babu Dwarka Nath Bose and the opposite 
party Babu Harish Chandra Dutta, who is 
the sole surviving executor now. The will 
is a lengthy document with no less than 
twenty-one paragraphs, but the only provi¬ 
sions which are material for the purpose of 
this case are those to be found in paras. 10, 
11, 13, 14 and 15. Para. 10 provides that 
subject to certain legacies and expenses 
referred to in the preceding paragraphs the 
whole estate 

wiU belong to my wife .She will take 

from the executors the usufruct of the properties 
which will be left after meeting the legal expenses 
of collection, etc., and she will maintain herself 
with and spend according to her will that amount 
but she will not be competent either to encumber 
the properties or transfer them in any way by sale 
or otherwise. 

Paragraph 11 recites that Srimatya Chan¬ 
dan Bilasini Dasi shall be competent to 
adopt a son or sons after the death of the 
testator but in no case more than two 
children will be adopted. Para. 13 runs as 
follows: 

After the death of my wife my adopted son or 
sons together will be owners of all the properties 
of my wife; but so long as my wife is alive the 
adopted son or sons will not be competent to be 
malik with respect to any of the properties. 

Paragraph 15 provides that if the exe¬ 
cutors apprehend that the properties might 
be wasted owing to the adopted son or sons 
being of unsound mind or otherwise “unfit,” 
then after making suitable arrangements 
for the family deity the rest of the proper¬ 
ties will be handed over to the Government 
by the executors on certain conditions. It 
appears that the petitioner was adopted by 
Srimatya Chandan Bilasini Dasi after the 
probate of the will had been taken out in 
1906 and it is alleged that on 7th Novem- 
1933, Chandan Bilasini Dasi executed a 
deed surrendering the whole estate to him. 
The petitioner bases his whole case upon 
this document and contends that the sur¬ 
render of the estate by the lady is tanta- 

her civil death and so he is 
entitled to the immediate possession of the 
whole estate under para. 13 of the will. On 

e o her hand, the case of the surviving 
executor and Srimatya Chandan Bilasini 
Dasi who was also represented before us by 


an advocate is that the deed of surrender 
was obtained by the petitioner from the 
latter by fraud and deceitful means and 
that Srimatya Chandan Bilasini Dasi fixed 
her thumb impression to it “as desired by 
the petitioner without knowing anything 
about the effect of the document.” 

Now, whatever may have been the cir¬ 
cumstances under which the deed was exe¬ 
cuted, it appears that the petitioner did not 
claim possession of the estate in his own 
right after the allegedt surrender but was 
satisfied with obtaining a registered power 
of attorney on 1st December 1933 from 
Babu Dwarka Nath Bose who according to 
both the parties was the managing executor 
at that time. This document authorized the 
petitioner merely to manage the estate on 
behalf of the said executor. The case of 
Babu Harish Chandra Dutta, opposite party 
No. 1, is that after the death of Dwarka 
Nath Bose on 9th May 1937 the power of 
attorney ceased to be operative and the 
estate was taken over by him from the petB 
tioner. Now although the present applica¬ 
tion purports to have been made both under 
Ss. 301 and 302, Succession Act yet in the 
course of the argument before us only the 
latter Section was relied on by the learned 
advocate appearing for the petitioner. This 
Section provides that 




--- 1 i_i 

poet of any estate has or have been granted under 
this Act, the High Court may, on application 
made to it, give to the executor or administrator 
any general or special directions in regard to the 
estate or in regard to the administration thereof. 

In some cases it has been doubted whe¬ 
ther the High Court is competent on an 
application under this Section to determine 
any disputed question of title inasmuch as 
the jurisdiction of the Court under it is 
confined merely to the issue of directions 
to the executor or administrator relating to 
the management and administration of the 
estate: see 56 Cal 979. 1 If this view is 
correct, then the present application cannot 
be entertained at all by this Court. But as¬ 
suming that this Court is competent to 
decide even disputed questions of title, it 
would I think be exercising its discretion 
wisely if it refuses to give a direction in 
favour of a party who does not come before it 
with a clear title and where the title set up 
by him can be more appropriately decided 
in a civil suit. In my opinion, the petitioner 
has failed to make out even a prima facie 

1# Sinha v * Ashutosh Mukherjil 

(1930) 17 A I R Cal 258 = 122 I 0 197 = 56 
Cal 979. 
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case for an order under S. 302 and his ap¬ 
plication cannot, therefore, succeed in any 
event. The first difficulty in the petitioner's 
way is that the specific provision of the 
will on which he relies makes no reference 
to the so-called civil death which is death 
only by a fiction of law but it refers plainly 
to death in the ordinary acceptation of the 
term, that is to say natural death. The 
words “so long as my wife is alive, the 
aforesaid adopted son or sons will not be 
competent to be malik" confirm this view, 
when they are read with para. 10 of the 
will which provides that Chandan Bilasini 
Dasi shall not be competent to transfer 
the estate in any way by sale or otherwise. 
The estate conferred upon her by the will 
was not a Hindu widow's estate but only 
an ordinary life estate : see AIR 1937 Pat 
163. 2 If it was a Hindu widow's estate she 
could accelerate succession to it by surren¬ 
dering it in favour of the next reversioner, 
but if it is an ordinary life estate, the 
matter is governed not by the Hindu law 
but by the general law, and it appears to me 
that in such a case any relinquishment or 
surrender made by her must come within 
the prohibition contained in the latter part 
of para. 10 of the will, where it is specifi¬ 
cally laid down that she will not be com¬ 
petent to transfer the estate by sale or 
otherwise. The expression “otherwise" is a 
comprehensive expression and must include 
any act by which the widow parts with or 
terminates her life estate in favour of 


another person. Again, the will provides 
that if the executors apprehend that the 
property might be wasted owing to the 
unfitness of the adopted son, they must 
deal with it in the particular manner set 
out in para. 15. In the present case the 
learned advocates appearing for the execu¬ 
tor as well as for Chandan Bilasini Dasi 
informed us in the course of their argu¬ 
ments that if we decided to hear evidence 
in the case, they proposed to resist the 
present application on the ground of the 
unfitness of the applicant. These are, how¬ 
ever, merely questions relating to the 
construction of the will and if the case 
involved no other question we might have 


perhaps decided them finally in dealing 
with this application ; but apart from these 
questions, the partiesjare at issue on another 
question which goes to the very root of the 
.petitioner’s title. That question is whether 
| the deed of surrender executed by Chandan 

2. Kali Prashad v. Ram Golam, (1937) 24 A I R 
Pat 163=167 X C 831=17 PLT 876. 


Bilasini Dasi, who is admittedly a pardah- 
nashin lady, is valid and should be given 
effect to. In my opinion, a question of this 
character cannot be properly dealt with 
in a proceeding under S. 302, Succession 
Act. It may also be stated here that the 
petitioner’s case as set out in para. 8 of his 
application is that in pursuance of the deed 
of surrender he had obtained possession of 
the whole estate in his own right but he 
was dispossessed by the opposite party on 
20th May 1937. Thus, on the petitioner's 
own case, the present application is in effect 
a suit for the recovery of an estate of 
which he alleged to have lost possession ; 
in other words, it is virtually a suit in 
ejectment. For these reasons I am of opi¬ 
nion that the present application should be 
dismissed with costs. 

Manohar Lall J. —The facts necessary 
for the determination of the question before 
us have been clearly stated in Order No. 9 
dated 9th March 1939, by my learned brother 
Khaja Mohamad Noor and have also been 
stated exhaustively in the judgment just 
delivered by my learned brother and need 
not be repeated. It is sufficient to say that 
this is an application by a transferee from 
a Hindu widow, who was a legatee for life 
of the estate left by her husband, for a 
direction upon the executor to make over 
possession to him of the whole of the estate 
of the testator Kali Krishna Sirkar. The 
application is based upon the allegation 
that the widow Srimatya Chandan Bilasini 
Dasi executed a deed of surrender of the 
estate in favour of the applicant who was 
adopted by her in pursuance of the power 
given to her under the will within two 
years of the death of the testator and 
thereby committed her civil death. The 
lady repudiates the title claimed by the 
applicant and urges that she being inex¬ 
perienced and not conversant with the 
ways of the world was made to sign this 
document by the applicant, that she never 
understood the terms thereof and, therefore, 
this 'is not binding upon her. The appli¬ 
cant, on the other hand, contends that the 
document has conferred full title upon him 
and he got into possession thereunder but 
has been dispossessed by the executor in 
collusion with the lady. 

I agree with my learned brother that 
the interpretation of the various clauses of 
the will lead to the reasonable conclusion 
that the testator never authorised the widow 
to effect a transfer by causing her civil death 
and that he in terms was careful to restrict 
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the power of alienation of the widow for 
all purposes so long as she was alive. From 
the above narrative of facts it is obvious 
that there is a serious dispute between the 
parties as to whether the title in the pro¬ 
perties still remains with the widow or has 
passed out to the applicant after the so 
called deed of surrender of 7th Novem¬ 
ber 1933, by which the succession to the 
estate is supposed to have been accelerated 
in favour of the applicant. This Court is, 
therefore, asked to try out a complicated 
question of fact upon which the parties are 
seriously in dispute. In 9 C L J 19 3 a suit 
was brought by the widow of a testator to 
set aside an agreement made by the bene¬ 
ficiaries under the will and codicil of the 
testator. Woodroffe J. in the course of his 
judgment referred to the practice on the 
original side of the Calcutta High Court, 
in a case where probate is granted and 
terms of settlement are recorded in a sche¬ 
dule annexed to the decree and said that 

such terms when they ordinarily are beyond the 
scope of the suit are not the subject-matter of the 
decree and if not carried out must be enforced by 
separate suit. 

Their Lordships of the Judicial Com¬ 
mittee in 63 I A 61 4 approved of this view 
but pointed out: 

There is not however in this case any dispute as 
to the said agreement, and no suggestion has been 
made that the terms thereof should not be carried 
out. The application was for a direction that the 
Administrator-General, who was not a party to 
the agreement, but who had accepted probate of 
the will, should pay Parijat Debi her son’s share of 
the residue in accordance with the terms of the 
agreement, 


and held that the Court in its Probate and 
Administration jurisdiction ought to have 
decided the question whether it was neces¬ 
sary for Parijat Debi to produce a succes¬ 
sion certificate in order to claim the share 
of her deceased son there being no dispute 
as to the agreement which everybody agreed 
should be carried out. In the present case 
ar from being in agreement the parties are 
at variance as poles asunder and in my opi- 
m°n this Court should not embark upon 
eciaing the .question of title and fact in 
such a complicated dispute which can only 
be settled to the satisfaction of all the par¬ 
ties in a properly constituted title suit. I, 
herefore, agree that the application should 
be dismissed with costs. 

— q » N */ R « g » _ Application dismissed . 

3 ‘ * KUX J^5 s 1 ** 91 v - Narendra Nath 
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Fazl Ali J. 

Badri Das and another — Petitioners, 

v. 

Behari Lall Kamani and another — 

Opposite Party. 
Civil Review No. 29 of 1939, Decided on 
22nd November 1939, arising out of S. A. 

No. 27 of 1937 (Cuttack), D/- 26th April 
1939. 


^ Civil P. C. (1908), O. 47, R. 1—Application 

for review on ground of discovery of new evi¬ 
dence does not lie against judgment in second 
appeal.— (Obiter), 

An application for review does not lie against a 
judgment delivered in a second appeal on the ground 
that the applicant has since the decision of appeal 
discovered some new evidence: 32 All 71 ; 18 Mad 
480 ; 16 W R 112 and 4 Beng L R 213 , Foil.; 
AIR 1936 Pat 595, Expl.; Observation of Subrah* 
mania Aiyar J.,in 10 M LJ 134 , Approved but not 
f M \ [P 197 C 2; P 198 C 1] 

Sir Sultan Ahmad and P. Misra — 


jur xrewci oners, 

P. C. Manuk and Sarjoo Prasad — 

. for Opposite Party . 

Order. — This is an application asking 
me to review a judgment which I delivered 
in Second Appeal No. 27 of 1937 (Cuttack) 
on the 26th April 1939. The main ground 
on which the review is sought is that since 
the decision of that appeal the petitioners 
have discovered some new evidence which 
notwithstanding due diligence they could 
not discover earlier. Mr. Manuk, who ap¬ 
pears for the opposite party, raises a preli¬ 
minary objection that an application for 
review does not lie on the above ground 
against a judgment delivered in a second 
appeal and he cites the following decisions, 
in support of his argument : 32 All 71, 1 18 
Mad 480, 2 16 W R 112, 3 4 Beng L R 213. 4 
Sir Sultan Ahmad who appears for the peti¬ 
tioners has drawn my attention to the 
decision of this Court in 15 Pat 295, 6 in 
which a review was allowed on the ground 
of discovery of new evidence after a second 
appeal had been disposed of, but the ques¬ 
tion which has been raised by Mr. Manuk 
was neither raised nor expressly decided 
in that case. He also referred me to an 
observation made by Subrahmania Aiyar J. 

1- U=4 K I i8 C 809 =^1” ?979 iD ’ ^ 

2 . Rani Kutti v. Mamad, (1895) 18 Mad 480. 

3. Bhyrub Nath v. Kaliy Chunder, (1871)16 WR 

Hi* 

4. Panchanan Mookerjee v. Radha Nath, (1870) 4 

Beng L R A 0 213. 

Bri / ndab an Prasad v. Rai Banku Biharl 

Ml ^ a » ( 1936 ) 23 A I R Pat 595=166 I 0 317 

=15 Pat 295=17 P L T 575. 
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in 10 M L J 134 6 doubting the correct¬ 
ness of the view that it is not open to the 
Pigh Court to entertain an application for 
review in a second appeal on the ground of 
discovery of material evidence. In that 
case however Davies J. expressed a contrary 
view and so the observation of Aiyar J. is 
to be treated as mere obiter dictum. The 
question is not free from difficulty and 
though I must admit that having regard to 
the fact that S. 114 as well as O. 47, R. 1 
being general in their terms, must be held 
to be applicable to second appeals also, I 
share the doubt expressed by Subrahmania 
Aiyar J. yet as at present advised I am not 
prepared to dissent from the long line of 
authorities which have been cited on behalf 
of the opposite party. In any case the 
point need not be decided here as I am not 
prepared to grant the present application 
on its merits. The main ground urged in 
support of the application is that the peti¬ 
tioners were not able during the trial of 
the suit to procure a plan which had been 
sanctioned in 1918 under permit No. 97 
and that they have now been able to trace 
that plan and other relevant papers which 
show that the construction of the plaintiff's 
house was sanctioned not in 1905 as alleged 
by him but in 1918. The present application 
was filed on 1st August 1939 and it appears 
that all that was stated in the affidavit 
which was filed on that day was as follows: 

That at the time of the trial your petitioners 
tried their level best to find out the plans and 
other documents submitted by the plaintiffs on 
tvhich the said permit dated 20th March 1918 had 
been granted but owing to the mismanagement of 
the Cuttack Municipality your petitioners did not 
obtain any further documents. 

The petitioners afterwards filed a supple¬ 
mentary affidavit on 5th September in 
which they stated that they had a private 
conversation with one Raj Kishore Misra, 
a witness examined on behalf of the plain¬ 
tiff after he had been examined in Court 
on 19th November 1934 and in that con¬ 
versation they asked him to search for the 
plan of 1918. Raj Kishore Misra being 
unable to trace the plan told them that it 
was not available and when the petitioners 
wanted to make a formal application for 
the search of the plan in the Municipality, 
Raj Kishore told them that it was futile to 
file any formal application for search when 
the papers searched for were not available. 
The petitioners have in support of their 
case filed an affidavit which purports to be 

6. Gulam Mahade v. Ramakrishna Mudali, (1900) 
10MLJ 134. 


sworn by Raj Kishore Misra on 14th Sep¬ 
tember 1939. 

Now, it appears to me that even if the 
statements contained in the affidavits be¬ 
fore me are taken to be true, they do not 
show that the petitioners acted diligently 
in the matter. It is conceded on behalf of 
the petitioners that they did not make any 
formal application to the Municipality for 
the search of the plan of 1918 and other 
relevant papers, nor did they make any 
application in the trial Court or the lower 
Appellate Court to call for those papers 
from the Municipality. These courses were 
obviously open to them and in my opinion 
a diligent suitor should not have been satis¬ 
fied merely with what Raj Kishore Misra 
told him in a private conversation. Thus 
one of the conditions necessary for granting 
the review is not established. The applica¬ 
tion is therefore rejected with costs. Hear¬ 
ing fee two gold mohurs. 

d.s./r.k. Application rejected . 
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ROWLAND AND CHATTERJI JJ. 

Deopujan Mahto — Petitioner. 

v. 

Kukur Ahir — Opposite Party. 

Criminal Revn. No. 545 of 1939, Deci¬ 
ded on 4th December 1939, from order of 
Sess. Judge, Shahabad, D/- 23rd Septem¬ 
ber 1939. 

(a) Criminal P. C. (1898), S. 517 — Order 
under S. 517 may be passed at conclusion of 
trial or at later date — Passing of order should 
not be unreasonably postponed — But lapse of 
time does not deprive Court of jurisdiction to 
pass order. 

Section 617 cannot be read as requiring that 
the order for disposal of property must be passed 
simultaneously with the judgment of the case un¬ 
less words that are not in the Section are read into 
it. The order may be passed at the time of the 
conclusion of the trial or at a later date. Although 
the passing of such order should not be unreasona¬ 
bly postponed, still the lapse of time does not re¬ 
lieve the Court of the duty and the corresponding 
jurisdiction to pass orders for the disposal of pro¬ 
perty which is in the Court’s custody or ander its 
control: AIR 1924 Lah 75 and AIR 1926 Lah 
9 , Rel. on; AIR 1924 Lah 261 , Dissent; 19 WR 
Cr 3, Explained. [P 199 C 2; P 200 0 1] 

(b) Criminal P. C. (1898), S. 517—Notice to 
other party is essential where final order under 
S. 517 is passed not simultaneously with judg¬ 
ment but after lapse of some time. 

Where order under S. 517 is passed simultanff^ 
ously with the judgment in the criminal case a 
separate notice to the parties to show cause why 
the order should not be made is not necessary. Bat 
where an application is made after some lapse of 
time it is only proper on g e n eral principles of law 
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that the party to be affected by the proposed order 
should have notice of the application: AIR 1923 
Mad 324, Rel. on. [P 200 C 2] 

S. K. Mazumdar — for Petitioner. 

G. 0. Das — for Opposite Party. 

Rowland J. — This application in revi¬ 
sion has been referred to a Division Bench 
by the Single Judge before whom it in the 
first instance came up for hearing. The 
facts leading up to the application are as 
follows : The petitioner Deopujan was the 
complainant in a case regarding theft of 
two buffaloes which were missing on 12th 
August 1937 from the bathan of Deopujan 
and his cousin. One she-buffalo was re¬ 
covered shortly afterwards ; but a buffalo- 
calf remained missing. In October 1938 
Deopujan got the proceedings revived on 
giving information that his buffalo-calf was 
in the possession of Kukur Ahir. The police 
found the buffalo in Kukur’s possession 
which Deopujan identified as his ; whereas 
Kukur said that he got the animal from 
Suchit Ahir. On a prosecution of Kukur 
and Suchit, Kukur was acquitted but Suchit 
was convicted under S. 414, Penal Code. 
The conviction was set aside on appeal by 
the Sessions Judge on 13th March 1939. 
The principal ground of acquittal was that 
the proof of identity of the animal with 
Deopujan's missing animal was not suffi¬ 
ciently cogent. It does not appear that any 
order as to disposal of the buffalo was 
passed either by the trying Magistrate at 
the time when he convicted Suchit Ahir or 
by the learned Sessions Judge at the 
time when he acquitted that accused. On 
24th April 1939, Suchit Ahir made an ap¬ 
plication before the Sub-divisional Officer 
for restoration of the buffalo to him. Of 
this application the Sub-divisional Officer 
gave notice to the opposite party and the 
present petitioner Deopujan put in a reply 
on 26th June 1939 stating that the buffalo 
was no longer in his possession having been 
already sold to Lakhi Koeri of Gobindpur. 
The Sub-divisional Officer directed the mat¬ 
ter to be put up for hearing on 13th July 
1939. In the meantime on 8th July 1939 a 
petition was presented by Kukur Ahir asso¬ 
ciating himself with Suchit Ahir’s claim 
and praying that the buffalo might be made 
over to either of them. On 13th July 1939 
however the Magistrate refused to pass 
any order. Kukur Ahir apparently allowed 
two months to elapse before taking any 
further steps and then he presented to the 
Sessions Judge on 19th September 1939 an 
original application in which he made no 


reference to the petitions of himself and of 
Suchit Ahir before the Sub-divisional Offi¬ 
cer and to the orders passed on those peti¬ 
tions. The Sessions Judge called for the 
record from his record-room and without 
notice to any other party passed an order 
that the buffalo be made over to the peti¬ 
tioner Kukur Ahir “if she is in the custody 
or control of the lower Court or the police.” 
Against this order Deopujan has moved this 
Court in revision and two points are taken: 
firstly, that the Sessions Judge had not 
jurisdiction to pass the order; and secondly, 
that such an order could not properly be 
passed without giving notice to the other 
side. 


On the first point it is argued that an 
order under S. 517 ought to be passed at 
once on the disposal of the trial and that 
an order made some time later on a sepa¬ 
rate application by a claimant is without 
jurisdiction. For this contention reference 
is made to 4 Lah 460 1 a decision of a Single 
Judge of the Lahore High Court. With 
great respect the reasoning of the decision 
does not seem to be acceptable. The same 
Judge himself had taken a different view 
in 4 Lah 49 3 where the view was taken 
that there was no period of limitation for 
an application for an order under S. 517, 
Criminal P. C. And in A I R 1926 Lah 9 3 
another Judge of the same High Court ob¬ 
served that an order under S. 517, Crimi¬ 
nal P. C., is not to be passed until the case 
is concluded and may be passed at the time 
of pronouncing the final order in the case 
or at a later date. The decision in 4 Lah 
460 1 was dissented from. I am of opinion, 
that S. 517 cannot be read as requiring that 
the order for disposal of property must be 
passed simultaneously with the judgment of 
the case unless we read into the Section 
words that are not there. In 19 W R Cr 3, 4 
it was observed that an order for the dis¬ 
posal of property in a Criminal Court must 
be made at the time of passing judgment; 
but this observation as pointed out by 
Harrison J. in A I R 1926 Lah 9 3 is direc¬ 
tly based on the words in S. 132 (a) Code of 
Criminal P. C. of 1861 as amended in 1869, 
the words being “the Court at the time of 
passing judgment may pass such order as 


1. Abdul v. Ghulam Muhammad, (1924) HAIR 

Lah 261=76 I C 20=25 Cr L J 84=4 Lah 
460. 


xvarn v. emperor, (iy24) llAIR Lah 

o J- 6 ^ 73 1 0 937=24 Cr L J 713=4 Lah 49. 

3. Kishen Chand v.Nanak Chand, (1926) 13AIR 

Lah 9=89 I C 973=26 Cr L J 1453. 

4. Rash Mohan v. Kali Nath, (1871) 19 WRCr3. 
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appears right for the disposal etc.” If the 
Legislature had wished the powers confer¬ 
red under the present S. 517 to be exercised 
subject to a time limit of this nature, there 
was no reason why a reference to time 
should not have been retained in the Sec¬ 
tion in the form in which it took in succes¬ 
sive enactments of the Code of Criminal 
Procedure. One may, for the purposes of 
comparison, refer to S. 545 which deals with 
consequential orders for expenses or com¬ 
pensation. This Section declares that the 
“Court may when passing judgment, order 
etc.” Again when power is given in S. 522 
to direct restoration of immovable property 
to a person who has been dispossessed of it 
by force or criminal intimidation, the Sec¬ 
tion expressly enacts that the 

Court may if it thinks fit when convicting such 
person or at any time within one month from the 
date of the conviction order the person dispossessed 
to be restored to possession. 

Therefore on a reading of the Sections of 
law regulating consequential orders, I am 
of opinion that S. 517 gives jurisdiction to 
the court to pass necessary orders for the 
disposal , of property either at the time of 
the conclusion of the trial or at a later 
date. It would be surprising if this were 
not so in relation to property in the custody 
of the Court, for, it is the duty of the 
Court to make some arrangement for its 
disposal and it must continue to be the 
Court’s duty until the property is disposed 
of in some way or other either by destruc¬ 
tion or by passing out of the hands of the 
Court. Mr. Mazumdar for the petitioner 
contended assuming the Court to have 
power to pass an order under S. 517 on an 
application presented after the disposal of 
the trial, such an order at least ought to be 
passed within a reasonable time. I am pre¬ 
pared to say that the passing of such orders 
should not be unreasonably postponed, but 
not that the lapse of time relieves the 
Court of the duty and the corresponding 
jurisdiction to pass orders for the disposal 
of property which is in the Court's custody 
or under its control. The question was 
raised whether the Sub-divisional Officer 
had jurisdiction to entertain the applica¬ 
tions of Suchit and Kukur and if not whe¬ 
ther the Sessions Judge had jurisdiction in 
appeal to interfere with his refusal of those 
applications. The question really does not 
arise because the Court of Session was 


cation. The objections taken to the juris- 
diction of the Court to entertain the 
application fail for the above reasons. 

The next point taken that' a final order 1 
should not have been passed without notice : 
to the other side is in agreement with the 
broad general principle of procedure both 
in Criminal and Civil Courts that an order 
to the detriment of any party ought not to 
be passed without giving him notice and an 
opportunity of showing cause why it should* 
not be made. It is true that the Section 
does not in terms require the issue of any 
such notice and if an order regarding dis¬ 
posal of property is passed simultaneously 
with the judgment in the criminal case, no 
one would contend that a separate notice 
to the parties to show cause in respect of | 
the disposal of the property was necessary; ! 
but when an application is made after 1 
some lapse of time, I think it only proper 
on general principles of law that the party 
to be affected by the proposed order should 
have notice of the application. This view 
has been taken in the Madras High Court 
in 46 Mad 162. 6 It will be necessary there¬ 
fore to discharge the order of the Sessions 
Judge and remit the case to him for dispo¬ 
sal after hearing the opposite party that is 
to say the complainant of the criminal pro¬ 
ceedings. I may point out that the order 
passed on 23rd September 1939 by the Ses¬ 
sions Judge has the disadvantage of leaving 
it open to a dispute between the parties as to- 
whether the order actually affects the dispo¬ 
sal the buffalo or not, for the buffalo was ta 
be made over to Kukur Ahir “if she is in the 
custody or control of the lower Court or the 
police." It would be better for the Sessions 
Judge to ascertain whether the buffalo was 
at the date of the application in the custody 
or control of the lower Court or the police 
before passing an order so that the order 
eventually passed might be definite in its 
terms and certain in its application. I would 
therefore make the rule absolute, set aside 
the order passed and direct the Sessions 
Judge to dispose of the matter in accord¬ 
ance with law. 

Chatterji J. —I entirely agree. 

G.N./rk. Order set aside . 

5. Arunachala Thevan v. Vellachami The van* 

(1923) 10 A I R Mad 324 = 71 I O «14 = 24 
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FAzn Ali and Meredith JJ. 


Raja Singh and others 


v. 


Defendants 

Appellants. 


Chaichoo Singh — Plaintiff 

— Respondent. 
Appeal No. 994 of 1938, Decided on 5th 
December 1939, from appellate decree of 

Sub.Judge, Patna, D/- 20th September 

1938. 

(a) Fraud—Inference—Fact that executant of 
document is illiterate does not justify inference 
that he was in fact deceived. 

Where a person executes a document under the 
Impression that it was a lease when in fact it was 
a deed of gift, the fact that the executant is illite- 
rate can justify the inference that he could be de¬ 
frauded but not that he was in fact defrauded. 

,,v , v # [P 202 O 2] 

lb) fraud — Inference — Criterion applicable 

to circumstantial evidence—Circumstances must 
exclude every reasonable possibility. 

It is well settled that where fraud is to be infer¬ 
red from the circumstances and is not directly 
proved, those circumstances must be such as to 
exclude any other reasonable possibility. The cri- 
erion is similar to that which is applicable to 
circumstantial evidence in criminal cases. 

[P 203 C ll 

(c > Civil P. C. (1908), S. 100 — Fraud —Cir¬ 
cumstantial evidence — Inference — Finding 

bared upon legal error can be interfered with 
in second appeal. 

Where the evidence is direct, the finding of fraud 
may be a pure finding of fact but where there is 
no dn-ect evidence but only an inference, then the 
nding involves the legal question as to whether 
tne circumstances are such that the necessary in- 
ference can legally be derived. The criterion appli¬ 
cable to circumstantial evidence in order to draw 
an inference of fraud is that the circumstances 
must exclude every reasonable possibility except 

fu- Ud - . where the lower Court errs in ap- 
Onter * on the second Appellate Court 
is entitled to interfere : 20 Cal 93, Bel. on. 

A^[ Li k i r“ i ° n / Ct (19 °8), Art.. 

~Art.. 95 a„d 91 do not apply to 

TOV Wh,ch “ void “ b 

dopnmo^f oI( ^ and illiterate person executes a 
theTfn f Un /! r the im P ression that it is a lease 

thhfi 2f! Ution f mce his mind was directed to one 
thing he J> ut his hand to was some 

mind was d l fferent character. Since his 

cution and his hand there was no real e*e- 

void and nof h l d ° C , mnenfe musfc 1)6 deemed to be 
fall within ere \y voidable. The case does not 

deed ”iloee not ° f 91 33 the 

Dr. D. N. Hitter, B. N. Mitter and 3 A jit 
Kumar Mitra — for Appellants. 

8. M. Mullick and K. N. Lai 

— for Respondent • 


Patna 201 

Meredith J, —Tbis is an appeal by fcbe 
defendants from a decision of Babu Anjani 
Kumar Sahay, Subordinate Judge at Patna, 
dated 20th September 1938, setting aside 
a decision of Babu Bhagwan Prasad, Mun- 
sif at Patna, dated 31st August 1937. The 
suit was originally instituted by one Titai 
Singh, as a pauper, for recovery of posses¬ 
sion of certain properties, and for mesne 
profits, on a declaration that a deed of gift, 
said to have been executed by him on 18th 
June 1931 in respect thereof, was fraudu¬ 
lent and null and void. The suit was insti¬ 
tuted on 3rd August 1935. Titai Singh died 
on 2nd'September 1936, and an agnate of 
bis, the present respondent, Chaichoo Singh, 
was substituted as plaintiff in bis place on 
12th October 1936. The substituted plain¬ 
tiff paid full court-fees on the subject- 
matter of the suit. The suit was not heard, 
or evidence recorded, until 1937. Henco 

Titai Singh could not be examined as a 
witness. 

The alleged facts upon which the action 
was brought, were that some ten years 
before the suit Titai Singh employed defen¬ 
dant 1 to look after his cultivation and 
bis affairs generally, as be bad become 
too old to manage them himself. After 
some time defendant 1 asked Titai to granfe 
him a lease of bis raiyati lands in order 
that he might have an incentive to look 
after Titai’s affairs with greater zeal and 
care. Titai agreed, and in October 1928, 
purchased a stamp paper for the purpose 
and put his thumb mark thereon. In June 
1931, defendant 1 asked Titai to get the 
lease registered, whereupon Titai came to 
Patna, where defendant 1 fraudulently in¬ 
duced Titai to execute a deed of gift in bis 
favour under the impression that be was 
executing a lease. Shortly afterwards, defen¬ 
dant 1 leffe Titai uncared for, and went 
away with all the papers. Defendants 2 
and 3 thereupon, finding Titai helpless dis¬ 
possessed him from the suit land, repre¬ 
senting themselves to be purchasers from 
defendant 1 as a donee of Titai. Titai 
thereupon got inquiries made and learnt of 
the fraud that had been practised upon him. 
Hence the plaintiff's suit for a declaration 
that the deed of gift was void and that tho 

defendants had acquired no title to the 
lands. 

. defence was that there was no fraud 

m oution of th0 deed of gift, that it was 
validly executed and was acted upon, that 
defendant 1 having acquired a good title 
thereunder made a bona fide sale of 4i 
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bighas of the land and the house to defen¬ 
dant 2 for a sum of Rs. 1,400 and 1 bigha 
odd to defendant 3 for a sum of Rs. 200 by 
registered sale deeds. Defendant 2 subse¬ 
quently sold a portion of the land purchased 
by him by a registered sale deed to defen¬ 
dant 5. It was alleged that Chaichoo Singh 
and some others had wanted to purchase 
the properties themselves, and so had in¬ 
duced Titai Singh, who did not like the idea 
that defendant 1 should sell away the pro¬ 
perties in his lifetime, to file this false suit. 
The learned Munsif found that there was 
no satisfactory evidence to substantiate the 
case of fraud. Fraud could only be estab¬ 
lished by cogent and convincing evidence, 
but no such evidence was produced. On the 
contrary, the scribe was examined, and 
stated that he had read over and explained 
the deed of gift to Titai Singh, who had 
instructed him to write it out. An attesting 
witness and one Ramdeo Singh, who pur¬ 
ported to have signed the deed of gift for 
Titai, who was illiterate, gave evidence to 
the same effect. In this view he dismissed 
the suit with costs. The learned Subordi¬ 
nate Judge conceded that there was no 
direct evidence of fraud but was of opinion 
that fraud could be inferred from the cir¬ 
cumstances on the record. He enumerated 
these circumstances as follows : 

(1) That Titai Singh was old and illi¬ 
terate ; (2) that the stamp-vendor was not 
examined; (3) that the deed contained a 
false recital that defendant 1 was Titai’s 
grandson whereas there was actually no evi¬ 
dence at all of any relationship; (4) that 
Titai was falsely described as being a resi¬ 
dent of Chiraura, defendant l’s village, 
whereas actually he was a resident of village 
Hulaschak; (5) that defendant l’s name 
was not mutated in the landlords sarishta; 
and (6) that the attesting witnesses were all 
of Chiraura and none of Hulaschak. In this 
view he held that the plaintiff was entitled 
to a decree for possession and mesne ffcofits, 
and hence, allowed the appeal and decreed 
the suit with costs. The points taken in 
appeal are: first, that there was no evidence 
in the case on which a finding of fraudulent 
misrepresentation could legally be based; 
secondly, that, even if executed upon a 
fradulent misrepresentation as to the con¬ 
tents, the deed is not void ab initio but 
merely voidable, and a suit to set it aside 
must be brought within three years of the 
date of knowledge; it being found that the 
present plaintiff knew from the time of its 
execution that it was a deed of gift, a suit 


to set it aside was barred by limitation at 
the time the present suit was instituted. 
Thirdly, that there has been no proper trial 
of the question of the bona fides of the pur¬ 
chase of the other defendants from defen¬ 
dant 1. 

I am of opinion that the appeal must suc¬ 
ceed upon the first point. I have enumera¬ 
ted the materials from which the lower 
Appellate Court infers fraud. It is necessary 
to specify clearly what this inference in¬ 
volves. In this case the fraud alleged is a 
misrepresentation to Titai that he was exe¬ 
cuting a lease whereas, in fact the document 
he was executing was a deed of gift. The 
fraud, if any, therefore consisted in a direct 
misrepresentation of fact. Of this there was 
no direct evidence, no one came forward to 
prove any misrepresentation, and Titai him¬ 
self was dead. The only direct evidence in 
the case was the evidence of the scribe and 
the attesting witness that the document 
was read over to Titai and that he executed 
it knowing it to be a deed of gift. A finding 
of fraud could, therefore, be based only upon 
an examination of the circumstances; and 
it is obvious that upon none of the circum¬ 
stances specified could any direct inference 
of misrepresentation be based. The finding 
of misrepresentation, if arrived at all, could 
only be from a consideration of the circum¬ 
stances as a whole. Some of these circum¬ 
stances were largely explained away ; for 
example, the recital that defendant 1 was 
Titai’s grandson, might have referred only 
to village or courtesy relationship, and as 
regards the question of residence, Titai in 
the document was actually described as a 
resident of Hulaschak, but it was mentioned 
that at that time he was residing in Chi¬ 
raura, and it was not disproved that Titai 
had gone to reside in Chiraura as alleged, 
though that might have been upon the exe¬ 
cution of the deed of gift and not prior to 
it. That circumstance would largely remove 
the justification for suspicion in the fact that 
the attesting witnesses were of Chiraura 
not Hulaschak. Again, the fact that Titai 
was old and illiterate, would justify the in¬ 
ference that he could be defrauded, but not 
that he was in fact defrauded. As for the fact 
that defendant l’s name was not mutated 
in the landlord’s office, that was largely 
offset by the fact • that canal parchas and 
chaukidari receipts were filed in his name. 
These however are circumstances which 
are, strictly speaking, irrelevant in second 
appeal; and the only question is whether 
upon the learned Subordinate Judge’s valua- 
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tion of these circumstances, fraud was an 
inference which could legally be made. 
Now it is well-settled that where fraud is 
to be inferred from the circumstances, and 
is not directly proved, those circumstances 
must be such as to exclude any other rea¬ 
sonable possibility. In other words, the 
criterion is similar to that which is appli¬ 
cable to circumstantial evidence in criminal 
cases. 

The learned Subordinate Judge has not 
applied this criterion to the circumstantial 
evidence. He has not proceeded on any 
finding of fact that the circumstances 
enumerated by him exclude every reason¬ 
able possibility other than that Titai was 
induced to execute the document upon a 
fraudulent misrepresentation with regard to 
its nature (and indeed he could hardly 
have done so); but he has proceeded rather 
upon a wrong legal view of the nature of 
the circumstantial evidence from which 
fraud can be inferred. In these circum¬ 
stances, the finding is based upon a legal 
error and can be interfered with in second 
appeal, the case being of the nature in 20 
Cal 93 1 where their Lordships of the Privy 
Council laid down that though a Court of 
second appeal is not competent to question 
the soundness of a finding of fact by the 
Court below, and the decision of the lower 
Court as to the effect of the evidence must 
stand final as to the fact, yet the sound¬ 
ness of the conclusions derived from the 
findings of fact may involve a matter of 
law and may therefore be questioned by a 
Court of second appeal. The legal error of 
t e lower Appellate Court in the present 
case is with regard to the criterion appli¬ 
cable where fraud is attempted to be proved 
not by direct but by circumstantial evi¬ 
dence. This criterion as I have said, is that 
e circumstances must exclude evey reason¬ 
able possibility except that of fraud. Where 
here is direct evidence, the matter is 
otherwise that the finding of fraud may be 
a pure finding .of fact, as has been laid 
down inAIR 1932 P 0 89. 2 But where 
ere is no direct evidence and only an 
inference then the finding involves the 
legal question as to whether the circum- 
s ances are such that the necessary infer¬ 
ence can legally be derived. In the present 
case, I am of opipi on th at it cannot be. 

i. ^“ G °P al J- Sfiamakhaton, (1893) 20 Cal 93 

1 A 228 = 6 Bar 247 (P C). 

< 2 * I 8 R P Narain Das ’ < 1932 ) 19 

A I ?4?(P C)7 186 1 0 108 = 7 Lack 6i = 59 
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There is no evidence in the case upon which 
a finding of fraud could legally be based. 

As the appeal must succeed upon the 
first ground, the other questions argued do 
not really need determination. I may state, 
however, that upon these points I would 
not be prepared to accept the contentions 
of the learned advocate for the appellants. 
If Titai executed the document under the 
impression that it was a lease, when in fact 
it was a deed of gift, then I think there 
was no real execution since Titai’s mind 
would have been directed to one thing 
whereas what he put his hand to was some¬ 
thing of an altogether different character. 
The executant’s mind was not with his 
hand. If there was no real execution, the 
document was wholly void and not merely 
voidable. That is what was laid down in 
26 C W N 479, 3 the ruling relied upon by 
the learned Subordinate Judge. This ruling 
appears to me strictly applicable to the 
case. Therein it was held that where the 
plaintiff had prayed for a declaration that 
a. deed of gift was void and inoperative 
since the donor signed it believing, owing 
to a fraudulent misrepresentation, that it 
was only a power of attorney, the three 
years limitation provided by Arts. 95 and 
91, Limitation Act, had no application, 
since the principle laid down in (1869) 4 
C P 704 4 that the alleged deed was no deed, 
was applicable, and the deed being void ab 
initio, did not require to be set aside or 
cancelled. Richardson J. in that case ob¬ 
served that the Courts draw a distinction 
between void and voidable instruments, 
and held that Art. 91 did not apply to in¬ 
struments which were void ab initio so as 
not to require setting aside, as would be the 
case when the plaintiff raises and estab- 

lshes the plea known to Hnglish lawyers as 
non est factum . 

The learned advocate for the appellants 
argued on the basis in (1907) 1 Ch D 537 5 
that (1869) 4 C P 704 4 was no longer 
good law. But, in fact, what the later 
rulings really lay down is that a mis¬ 
representation as to the contents of a 
document will make it voidable, and only 
a misrepresentation as to its character will 
make its execution absolutely void. And, 
moreover^this principle seems to have been 

3 * S r a r i at 7fl C fi h -7n a TP S nai LaU * < 1921 ) 8 A I R 

Cal 786 — 70 I C 525 = 26 C W N 479. 

4. Foster v. Mackinnon, (1869) 4 C P 704 = 38 

LJCP 310=20 L T 887=17 W R 1105. 

5. Howatson v. Webb, (1907) 1 Oh D 537 = 76 

■Li J Cn 346, 
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based to some extent upon the assumption 
that where a man is able to read the docu¬ 
ment before executing it but omits to do so 
he cannot afterwards in view of his own 
negligence be heard to say that he was in¬ 
duced to execute the document by a fraudu¬ 
lent misrepresentation. It has, I think, 
never been laid down that the principle 
in (1869) 4 0 P 704 4 is not still applicable 
where the person executing the document 
is blind or illiterate. The law on the sub¬ 
ject has been clearly and concisely laid 
down in A I R 1925 Pat 140 6 from which 
I would like to quote the following passage: 

Whether the statement of law in (1869) 4 O P 704 4 
would be wholly supported today is a matter of 
some doubt. A distinction has been drawn in the 
more modern cases between misrepresentation as 
to the character of a document and misrepresen¬ 
tation as to the contents of a document and it 
seems to be the modern view that when there is a 
misrepresentation as to the contents of a document 
but not as to the character of the document, the 
plea of non est factum is not available to the 
party deceived unless— and this is very important 
— he is blind or illiterate. So far as I understand 
the more modern decision in (1907) 1 Oh D 537 6 
the rule does not apply to a man who can read but 
who forbears to read the document. 

In the present case the finding is that 
Titai was a very old man and illiterate. 
Hence, in my opinion, if he signed the docu¬ 
ment upon a misrepresentation as to its 
contents, there will be no real execution, 
the plea of non est factum will succeed, 
and the document will be void ab initio. 
But apart from that, it seems to me that a 
representation that a document was a lease 
when it was in fact a deed of gift, would 
be a misrepresentation as to the nature of 
the document and not merely as to its con¬ 
tents. Obviously, the line of distinction 
might sometimes be a fine line. I can con¬ 
ceive cases where it might be very difficult 
to say whether the document signed and 
the document fraudulently represented ac¬ 
tually differed in nature or merely in con¬ 
tents; but I feel no doubt that as between 
a lease and a deed of gift, there is a dif¬ 
ference of nature and not merely a difference 
of content. Where the document is wholly 
void ab initio, any prayer to set it aside is 
unnecessary and redundant. That is enough 
to dispose of the questions of limitation and 
bona fides. The suit could not be barred 
by limitation, : and defendants 2 to 5 
could acquire no title, however bona fide 
their purchase from defendant 1 might 
have been. As, however, the appellants 
have succeed ed upon the first point, I would 

6. Hem Singh v. Bhagwat Singh, (1995) 12 AIR 
Pat 140=80 I 0 67. 
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allow the appeal and dismiss the suit. Hav¬ 
ing regard to the circumstances of the case 
we direct that the parties shall bear their 
own costs throughout. 

Fazl All J.—I agree. 
g.n./r.k. Appeal dismissed • 

l 
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Dhavle J. 

On di fference between 

Mohamad Noor and Manohar Lall JJ. 

Banwari Lai and others — Defendants 

— Appellants* 

• v. 

Shaikh Shukrullah and others , Plain - 
tiffs and another , Defendant — 

Respondents* 

Letters Patent Appeals Nos. 59 and 60 of 
1933, Decided on 15th September 1939,[from 
decision of Wort J., D/- 21st March 1933* 

* (a) Civil P. C. (1908), S. 97 —Suit for dis¬ 
solution of partnership and accounts '— Court 
after passing of preliminary decree but before 
final decree ordering Commissioner to credit 
plaintiff with certain sum—Order is not supple¬ 
mentary preliminary decree but interlocutory ; 
order (Per Mohamad Noor and Manohar 
hall JJ.) j 

The orders passed for the guidance of the com¬ 
missioner appointed for taking accounts or making 
partition or ascertaining mesne profits are not pro -1 
liminary decrees. Where in a suit for dissolution of 1 
partnership and for accounts Court after passing 
preliminary decree for accounts but before final, 
decree orders the Commissioner to credit the plain¬ 
tiff with particular sum, the order is not a supple-! 
mentary preliminary decree but an interlocutory j 
order as it does not conclusively determine the right 
of the parties ; C. R. No. 458 of 1926 , Expl . and 
Dissent. # # [ p 208 O 2] 

(b) Partnership — Suit for dissolution and 
accounts — Court after preliminary decree cam , 
order that account should be taken on certain' 
basis. 

After passing the preliminary decree in a suit for 
dissolution of partnership and accounts Court has 
jurisdiction to order that account should be taken 
on a certain basis because such order is about the, 
mode of taking account: AIR 1924 Cal 160 , Rel. on. 

[P 209 0 2] j 

(c) Fraud—Party alleging fraud should place 

specific details. j 

A litigant who prefers the charges of fraud or other 
improper conduct should be compelled to place on 
record precise and specific details of those charges: 
AIR 1937 P C 146 , Rel. on. [P 215 0 2] 

(d) Partnership—Two persons in partnership 

—One mortgaging his share to other—Dominant 
character will be that of (partnership (Per 
Manohar hall J.) t 

If two persons are in partnership and one of them 
mortgages his share in the interest to the other the 
dominant character will be that of the partnership 
and not of the mortgageeship. . [P 218 0 1 j 

(e) Decree—Relation of preliminary decree to 

final decree stated (Per Dhavle J.) 
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The function of the final decree is merely to re- 

stateand apply with precision what the preliminary 

decree has ordained, and final decree is not only 
based on but also controlled by preliminary decree 
and cannot travel beyond it : A I R 1929 Cal 689 
(F B), Bel. on. [P 224 G 1] 

(f) Res Judicata—Cause of action arising sub¬ 
sequent to suit — There is no res judicata (Per 
Dhavle J.) 

There can be no res*judicata regarding “a cause 
of action” that arose subsequently to the suit. 

, [P 227 0 1] 

(S) Practice — Relief — Subsequent events— 
Court can take notice of, and grant relief on 
basis of altered conditions (Per Dhavle J.) 

Though a suit is to be tried in all its stages on 
the cause of action as it existed at the date of its 
commencement, notice may be taken of events which 
have happened since the institution of the suit and 
relief afforded to the parties on the basis of the al¬ 
tered conditions, where it is necessary to do so in 
order to shorten litigation or to do complete justice 
between the parties: AIR 1915 Cal 103 and AIR 
1928 Pat 396, Rel. on. [p 227 C 2] 

^l ^ ar r tner *k* p — Suit by one partner against 
another for damages for breach of covenant 

,P ar . tneri ^ l P deed brought before dissolution 
is liable to be defeated (Per Dhavle J.) 

A suit by one partner against another for damages 
for breach of a covenant of the partnership deed, 
brought before dissolution, is liable to be defeated 
on the ground that a suit between partners should 
bo a suit for general accounts In which the default¬ 
's 8 P^fcner could bo debited with any loss that 

Sjifnhf 011 caused by his action : AIR 1927 
M-ad 650 , Rel. on. [P 228 0 2; P 229 0 1] 

* (i) P *. rtn f r «hip _ Breach of covenant in 
partnership deed subsequent to suit for dissolu- 
hon “"J accounts Claim for damage, for breach 

wh J Ie ^counts are being taken under 

d.m. ‘ n “ ry .l deC i: ee - AggrieVed P artne r can get 
damage, either by separate suit or by applica¬ 
nt™ *” Pr u Ceed ' ng ‘ th< “ ,e “ d to final decree— 

, “°w calculated stated ( Per Dhavle 

and Mohamad Noor JJ.) 

oartnJt 1 ? f ° r da “ a g es for breach of covenant by a 
Eton j diaa PP ear when accounts are taken 

claim i„ ^ 1Utl0 Vf otherw ise, though where the 
, is advanced in the suit for dissolution or 

nn/j 1 “ aCC ? Ur J. ts ’ i<: may 1)0 lnclu ded in the decree 

Md 4 ‘ A 1 R 1927 Mad 650 

and AIR 1921 p c 91, R e l. on. [P 230 C 2] 

the suh°fo- r< ? Ch , Is subsequent to the institution of 

while ^ dl . 880lUt '°“ and the claim is advanced 

Tarv d^r« are 1,61118 taken under the prelimi- 
d yCree ' the a 8g ri ®ved partner must get his 

°°“P e “sation > whether by a separate 
enUv with r ° the , P rali “inary decree is in suffici- 

or comDensafSrI < fch ? final decree * The damage 
by calculating for 8uch a breach is rightly found 

Sen earned hnf ? 6 5S?V £ profits fchafc wouId have 
^bat wofit ^ eaoh » i * e * b 7 finding out 

partners euiltv P f* fcner8 Hp would have made if the 

^■ssssfswt 

S'-™ 5^ 

formed: [P 230 C 2; P231 C 1; P 232 0 1 ] 


(j) Partnership—Culpable negligence or wilful 

default by partner in breach of his duty to 
partnership—-He is liable to make compensation 

to nArfnprthi^ 



In the case of an act of fraud, or culpable negli¬ 
gence, or wilful default, by a partner during the 
partnership, to the damage of its property or in- 
terests, in breach of his duty to the partnership, 
whether at law compellable, or not compellable, he 
is certainly in equity compellable to compensate or 
indemnify the partnership in this respect. The 
expression ‘wilful default” means some wilful 
imsconduct, some failure to do one’s duty purposely 
and wilfully. [p ^ 

laches^ 1116 ” 11 ' 13- " AppHcab,Iity ° f doctrine 

The doctrine of laches is of great importance 
where persons have agreed to become partners, and 
one of them has unfairly left the other to do all the 
work, and then, there being a profit, comes forward 
and claims a share of it. A Court will not aid those 
who can be shown to have remained quiet in the 
hope of being able to evade responsibility in case of 
loss, but of^ being able to claim a share of gain in 
case of ultimate success. This doctrine applies to 
cases where the plaintiff has by his conduct induced 
the defendant to suppose that the plaintiff had 
abandoned the common undertaking, usually in 
cases of a high speculative character. [P 237 C 2] 

appiies°statedL ~ D ° C ‘ rine ° f 

^ hQ ‘doctrine of frustration only applies if the 

nft USe g ? GS t0 the exfcent of substantially 
preventing the performance of the whole contract; 

interference leaving a considerable part capable 

of performance will not be an excuse.”[P 238 0 2] 

? as * A. K. Mifcra, Damodar Das 
and Ramanugrah N. Sinha — 

Dr q,v q e 1*. a i f or Appellants. 

Dr. bir S. Sulfcan Ahmed, Muhammad 

Hasan Jan, Syed Ali Khan and Syed 
Hasan — for Respondents. 

Mohamad Noor J. _ This and tha 
analogous appeal (No. 60 of 1933) under 
Lietters Patent are against a decree of a 
learned Judge of this Court in a suit for 
dissolution of partnership, for accounts and 
other incidental reliefs. The facts are as 
follows: The plaintiffs and defendant 6 who 
style themselves as Messrs. Nuri Mian & 
Oo. are the owners of two sugar factories- 
one known, as Nuri Sugar Factory is a t 
Bhatm in the district of Gorakhpur in the 
United Provinces and the other named 
Deshi Sugar Factory is at Siwan in this 

ono VI th 6 f ^ h9 f Bhatm . f a°tory is a composite 
one that is to say it manufactures sugar 

m the cane season directly from the cane 

ln i-u feh |- seasons b y melting molasses 
while the Siwan factory is a refinery and 

ye^r 19 W 27 thT 8 ^ In about tha 

l-K 3 ,° wners were involved in 
India. They therefore approached defen- 
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dants 1 to 3 and father of defendants 4 and 
5 for financial assistance. The negotiations 
culminated .in two deeds, one a deed of 
partnership dated 15th October 1927, be¬ 
tween the owners and defendants 1 to 3, 
and another an indenture between the 
owners on the one part and defendants 1 to 

3 and father of defendants 4 and 5 on the 
other part and is dated 27th October 1925. 
It is not necessary to give here the detailed 
terms of these two deeds. So much of them 
as are relevant to the questions involved in 
this appeal will be stated at appropriate 
places. At present it is enough to state that 
defendants 1 to 3 and father of defendants 

4 and 5 advanced to the plaintiffs and 
defendant 6 a sum of Rs. 5,75,000 at 9 
per cent, per annum interest in order to 
enable them to pay up the dues of the Impe¬ 
rial Bank of India and other creditors. The 
owners mortgaged the factories to them. It 
was arranged that the capital for the work¬ 
ing of the factories would be supplied by 
defendants 1 to 3 as partners of the owners 
and that both the factories would be work¬ 
ed to their fullest capacities. The entire 
control of the staff and management was 
given to defendants 1 to 3 by the deed of 
partnership. It was arranged that the par¬ 
ties would share profit and loss half and 
half and out of the share of the profits of 
the owners three-fourths would go towards 
the liquidation of the mortgage debt, namely 
Bs. 5,75,000 and its interest and the re¬ 
maining one-fourth of it would be paid to 
the owners. It was also arranged that 
owners would keep agents who would 
supervise the accounts and works of the 
factories. The arrangement was to last for 
five years) but if by that time the mortgage 
money, namely Bs. 5,75,000 with interest, 
would not be satisfied it would continue till 
its satisfaction. 

It appears that differences arose between 
the parties about the working of the facto¬ 
ries, and on 6th October 1928, the plaintiffs 
instituted the present suit before the Sub¬ 
ordinate Judge of Chapra. They alleged 
various acts of misconduct of the defendants 
and contended that in consequence of them 
which were in contravention of the agree¬ 
ment between the parties the partnership 
had come to an end and they asked for a 
declaration to that effect. In the alterna¬ 
tive, they prayed that the partnership be 
dissolved. They also asked for accounts and 
claimed damages from the defendants for 
not working the Bhatni factory to its full 
capacity. They estimated that after faking 


the accounts it would be found that not 
only the mortgage debt of Bs. 5,75,000 and 

its interest had been satisfied but a sum of 
Bs. 6,00,000 was due to them and defen¬ 
dant 6 from the principal defendant. The 
learned Subordinate Judge passed a decree 
on 30th June 1930, which was partly pre¬ 
liminary and partly in my opinion final. 
He dissolved the partnership from that date^ 
awarded the plaintiffs damages amounting 
to Bs. 24,750 for not working the Bhatni 
factory with molasses in the year 1925-26 
and Bs. 6994-0-10 for not working it fully 
in the year 1927-28, in all Bs. 31,744-0-10. 
He ordered accounts to be taken and direc¬ 
ted one Gurudayal Srivastava, who was 
the general manager of the factories under 
the defendants, to prepare accounts, and if 
seems clear that he appointed him receiver 
of the factories till the accounts are ad¬ 
justed and also commissioner for taking 
accounts. I may mention here that Mr. 
Srivastava was the manager of the owners 
before they entered into partnership with 
the defendants. He was appointed as such 
with the approval of the Imperial Bank of 
India with whom the factories were mort¬ 
gaged. 

While the accounts were being prepared 
and adjusted, the plaintiffs filed an applica¬ 
tion before the successor of the learned 
Subordinate Judge, who had decreed the 
suit, claiming that the receiver be directed 
to credit the owners with a sum of Rupees 
42,483 being the loss which accrued to them 
by the defendants’ not working the Bhatni 
factory with molasses in the year 1928-29. 
An objection was raised on behalf of the 
defendants that as this claim related to the 
period subsequent to the institution of the 
suit and was not covered either by the 
plaint or the decree, it could not be gone 
into at that stage. The learned Subordinate 
Judge by his order dated 23rd May 1931, 
overruled this objection and proceeded to 
determine the claim on merits. The defen¬ 
dants came up to this Court in revision 
(Civil Bevn. No. 332 of 1931) but the apw 
plication was summarily rejected on 18th 
June 1931. The learned Subordinate Judge 
proceeded to hear the application and ulti¬ 
mately on 1st October 1931 directed that 
a sum of Bs. 42,483 as damages and Rupees 
2000 as costs be credited in accounts on 1st 
November 1929, in favour of the owners. 
After this order was passed and while the 
account was still being adjusted, the case 
was called up by this Court to be heard in 
its extraordinary original civil jurisdiction,. 





Banwari Lal V. SK. Shukbullah (Mohamad Noor J.) Patna 207 


and was heard by the learned Judge who 
has passed the final decree. 

In the meantime the receiver had sub¬ 
mitted the accounts and the possession of 
the mills was given to the plaintiffs after 
they had given security for satisfaction of 
any decree which might be passed in the 
suit. Objections to the accounts were raised 
by the parties which were disposed of by 
the learned Judge by several orders and on 
21st March 1933, he ordered a final decree 
to be prepared according to the directions 
given. This was done and after giving credit 
of Its. 2,80,000 paid by the plaintiffs to the 
principal defendants a decree was passed in 
their favour against the plaintiffs and defen¬ 
dant 6 for a sum of Es. 19,975-9-2 of which 
a sum of Es. 3683-4-6 was to bear interest 
at 9 per cent, per annum from 1st August 
1933. It is against some parts of this decree 
that two appeals have been preferred, one 
by the defendants and the other by the 
plaintiffs. This appeal which is by the de¬ 
fendants is valued at Es. 76,227-7-4 and is 
in respect of two items only. One is a sum 
of Es. 31,744 which was ordered to be paid 
py the principal defendants to the plaintiffs 
in the decree passed on 30th June 1930, 
as I have already stated, as damages for not 

ihe Bhatni Mill with molasses in 
xy<i5-26, and not working it fully in 1927- 
28. The second is Es. 44,483-6-6 (dama¬ 
ges and costs) which the successor of the 
learned Subordinate Judge who decreed the 
dissolution of partnership ordered to be 

iOQo r0< ^ 1D , the accounfc3 of 1st November 
■lady, in favour of the plaintiffs for not 

working the Bhatni Mill with molasses in 

the year 1928-29. Though therefore the 

appeal is nominally against a decree of a 

learned Judge of this Court in fact it is 

directed against two orders of the learned 

Subordmate Judge of Saran, one embodied 

- Pr fu lmmary decree and the other 
passed in the course of account taking. 

item I! f,K 0 „ bV10U8 ‘ hat in aspect of the first 
de “ f® appeal 18 not maintainable. A 

No ^ Pa8Sed 0D 30th June 1930. 

tion T 1 Preferred then and the ques- 

r,o,, “ ed now - Th = 

was final F ° n 30fch June 193 0 

f *r?- 

Syar? * pp “ 1 - >0 fact, thU part of the 
E 44 f T involved in this appeal is 

entered in the accounts in favour of the 


plaintiffs. I have said that when the learned 
Subordinate Judge proceeded to hear the 
plaintiffs application for assessment of 
damages for not working the Bhatni factory 
with molasses in 1928-29 there was a 
revision application to this Court which 
was rejected on 18th June 1931. When 
the learned Subordinate Judge passed the 
order complained of on 1st October 1931 
there was a second revision application to 
this Court (C. E. No. 33 of 1932). It was 
heard under the revisional jurisdiction of 
this Court by the same learned Judge who 
has passed the final decree in this case, and 
although he was of opinion that the order 
of the learned Subordinate Judge was with, 
out jurisdiction and wrong he declined to 
interfere in revision and rejected the appli. 
cation on 3rd February 1932. Later on 
another attempt was made by the defen¬ 
dants before the learned Judge for recalling 
or reviewing the order of the learned 
Subordinate Judge; but he rejected the ap¬ 
plications on 24th February 1932 (Misc. 
Judicial Case No. 144 of 1931). Though 
again he was of opinion that the order of 
the learned Subordinate Judge was wrong 
he declined to re-call it on the ground that 
it was an order of his predecessor in office 
and could not be re-called under S. 151 

Jl5 q P „'i C ' 4 L , e “ ors Patent Appeal No. 43 
oom?k? aga ? nsfc fbis order was dismissed on 
29th November 1932. Therefore Es 44 483 

of™°pfjS d “ tb6 “ COU ”‘ 3 in fa ™” 

It was contended on behalf of the res¬ 
pondents of this appeal that the order of the 
earned Subordinate Judge was a supple, 
mentary preliminary decree and the plain¬ 
tiffs ought to have appealed against it, and 
q e q y 7 n n. hav J, Dg do fe so are precluded under 

ffVn 7 fi? 1V fi 1 P i' fr ° m ap P eal >ng against it 
after the final decree. No doubt there can 

be more than one preliminary decree in a 

suit, but the order of the learned Subordi 

nate Judge by which he directed that a sum 

0 ® S ;.i 4 ’. 483 be credited in favour of th™ 
plaintiffs m the accounts was an interlocu 
tory order and not a decree. 

. Th ? Question whether a particular order 
decide 8 D °A a 1 decr ? e 19 sometimes difficult to 

decide. As has been pointed out by the 
qg-tlme the view of the Bombay Hiff 

2 ' (KT I M R°Ga& = 74°I C 373°-^ 

OWN 989= 38 0 L J 265, 7 “ 27 
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Court was that a decision that a suit is not finite period. In my opinion the order 3 
bad for misjoinder or that it is not barred passed for the guidance of the commissioner 
by limitation and other such orders were appointed for taking accounts or making 
decrees. This extreme view was not accept- partition or ascertaining mesne profits are 
ed by the Calcutta High Court in 19 C W N not preliminary decrees. In this case what 
755 3 and was disapproved in the Bombay the Court did was to order the commis- 
High Court itself in the Full Bench deci- sioner to credit the plaintiffs with a parti- 
si 011 in 39 Bom 339 4 . The difficulty is not cular amount on a particular day in the 
in laying down the test but in applying it accounts. This was an interlocutory order 
to a particular case. A useful test is whe- and did not conclusively determine the 
ther the order conclusively determines the right of the parties. 

right of the parties with regard to any mat- Our attention has been drawn to an un- 
ter in controversy in the suit. It may be reported decision of a learned Judge of this 
argued that an order that a certain sum be Court in C.R. No. 458 of *1926. 6 In that case 
credited in favour of the plaintiffs in the in the course of the ascertainment of mesne 
adjustment of accounts conclusively deter- profits the Munsif had held that the defen- 
mines the right of the plaintiffs in respect dants first a fourth parties were jointly 
of that sum; but a closer examination of the and severally liable for mesne profits. The 
position will show that it does not, because learned Judge held that the order was a 
the right of the parties in controversy in decree and ordered the Munsif to draw up 
the suit is as to how much one is entitled a formal one. First of all, that case is dis- 
to get from the other. An order directing tinguishable from the present one inasmuch 
this to be determined is a preliminary de- as there the liability of a particular set of 
cree and an order which finally determines defendants was finally decided. But with 
this is a final decree. But an order in the all respect to the learned Judge, I beg to 
course of determination of the liability is differ from his view, as, in my opinion, the 
not a decree but an interlocutory order, order was in effect an interlocutory one. A 
Take a case in which the Court does not preliminary decree had already been passed 
think it necessary to appoint a commissioner for mesne profits, and the liability of the 
for taking accounts. There is nothing in defendants had already been determined, 
law to prevent it from taking account itself. In the course of the ascertainment of mesne 
In the course of taking accounts from day profits the Court had to find which among 

to day it passes orders that a certain sum the defendants were liable and to what 

be placed on the credit side and certain extent. At that time no sum was actually 
other on the debit side of the account. Can ascertained to be payable by the defen- 
it be said that these orders are preliminary dants. It might have been that after the 
decrees and the party against whom they accounts were gone into nothing was found 
are passed is to appeal against them at due from these defendants and there was 
once? There will be in that case no end of no need for them to appeal again. I am 

appeals and the trial of the case will be clearly of opinion that the order of the 

indefinitely held up. Then take the case learned Subordinate Judge was not a sup- 

in which the Court thinks it necessary to plementary preliminary decree nor a final 
give direction to a commissioner regarding decree. 

the mode of partition after a preliminary The next question for consideration is 

decree for partition has been passed and whether the learned Subordinate Judge 

partition is being effected by the commis- had jurisdiction to pass the order that Rs. 
sioner, for instance, order fixing the value 42,283-6-6 be credited in favour of plain- 
of different properties for the purposes of tiffs and defendant 6 in the accounts as 
partition, etc. Can these orders, passed be- their share of loss for not working the 
tween the preliminary decree for partition Bhatni factory with molasses in 1928-29 
and the final decree, be treated as supple- together with Rs. 2000 for the cost of the 

mentary preliminary decrees ? If so, the inquiry. Mr. Das for the appellants has 

partition itself %will be held up for an inde- contended that he had no such jurisdiction 

—--and has adopted for his argument the 

S. Kamini Debi v. Promothanath Mukerjee. reasons given by the learned Judge of this 

<1916)2 A IB Oal 272=27 I C 317=20 C Ij J Court while rejecting on 13th February 

476—19 u W JN i Do# — — ■ ■ — — —— 

4 Chanmalswami v. Gangadharappa, (1914) 1 6, Bankey Bihari Lal v. Mahanfc Ramprakash 

'AIR Bom 149=26 I O 886=39 Bom 339=16 Das, 0. R. No. 458 of 1926, Deoided on 13th 

Bom L R 954 (F B). February 1928. 
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final adjustment of the accounts ? I doubt if 
such a suit would have been maintainable. 

In my opinion the order of the learned 
Subordinate Judge which is complained of, 
shorn of technicalities, was in substance an 
order that the accounts should be taken 
not only of what was actually received by 
the partnership but also of what was lost 
to it on account of the wilful neglect of the 
defendants who were the managing part¬ 
ners. Instead of directing the commissioner 
to prepare accounts on that basis, he him 
self determined the loss and directed it to 
be entered in the accounts. Whether or not 
there was wilful neglect by them and whe¬ 
ther the plaintiffs are entitled to saddle 
them with the loss incurred to the partner¬ 
ship on account of not working the Bhatni 
Factory with molasses in 1928 and 1929 
ar .® Quite different matters, and I shall deal 
with them later. At present I am concern¬ 
ed with the question whether the learned 
Subordinate Judge had after the passing of 
the preliminary decree, jurisdiction to order 
that the account should be taken on a cer¬ 
tain basis. The order was about the mode 
of taking account, and such an order, in 
my opinion, can be passed after the passing 
of the preliminary decree. This was the 
view taken by the Calcutta High Court in 
27 C W N 989. 2 In that case after the pas¬ 
sing of the preliminary decree for accounts 
the Court passed a further order determin- 
lng the period and the mode of accounting. 
The Calcutta High Court held that the 
Court had jurisdiction to do so. In that 
case the order was held to be a second pre- 

d ? cree in the suit. I have already 
held that in my opinion such an order is 
an interlocutory one and not a second pre¬ 
liminary decree. But if it be taken to be a 
second preliminary decree the position of 
the appellants will become worse. In that 
case they will be debarred from raising the 
question at this stage, not having appealed 
against it then. The learned Judge of this 
Court has expressed his dissent from the 
view taken by the Calcutta High Court in 
the case above referred to ; but with all 
respect to him I venture to say that, in my 

WhTh n «’ fi. 6 C T Was corre °fcly decided. 
Whether the order is justified on facts and 

law is a different matter and does not affect 
the question of jurisdiction. 

ques J ion ari sea whether in 
taking the accounts ordered by the preli¬ 
minary decree the loss incurred during the 
pendency of the suit can be included if it 
be established that it was caused by the 


1932 the Civil Revision Application No. 33 
of 1932. I have already said that the learn¬ 
ed Judge was of opinion that the order was 
without jurisdiction and illegal. With my 
profoundest respect to his views, I regret I 
cannot agree with him. His first reason is 
that the claim for the aforesaid loss was 
not included in the plaint of the suit nor 
was it covered by the preliminary decree. 
The claim however refers to a period sub¬ 
sequent to the institution of the suit, and 
for obvious reasons could not have been 
included in the plaint. It is true, as the 
learned Judge has pointed out, that the 
plaintiffs could have amended the plaint by 
including a relief in respect of this loss, but 
in my opinion there was no necessity for 
him to do so, and the investigation of the 
claims for the loss was covered by the suit 
and the preliminary decree for accounts. 

The plaintiff’s suit was for dissolution of 
partnership and accounts. Their case was 
that the partnership had already come to 
an end. This position was not accepted by 
the defendants. Prior to the institution of 
the suit the plaintiffs gave to the defen¬ 
dants a notice intimating to them that the 
partnership had come to an end. The 
defendants in their reply which they sent 
through Mr. Iqbal Ahmad stated that ac¬ 
cording to them the partnership had not 
ended and insisted upon carrying on the 
work of the partnership. This was also 
their attitude in the suit. The Court by its 
decree dissolved the partnership not from the 
date of the suit but from the date of it, i. e. 
30th June 1930. The decree has become 
final. Neither party appealed against it. 
We have therefore to give effect to it for 
better or for worse. The decree specifically 
ordered the accounts to be taken from 1st 
December 1926 till the date of the dissolu¬ 
tion. The dissolution was decreed on the 
found of misconduct of the defendants. If 
the misconduct continued during the pen- 

^e suit, I see no reason why the 
p amtiffs cannot get relief for it in the 
course of the adjustment of the accounts 
and why they should be forced to institute 
a separate suit. The m i gc0 nduct was con- 
muous and all losses to the partnership by 

6 , m ^ 8con ^ Uc l i of the managing partner 
mus be taken into account when the ac¬ 
count is being taken for winding it up. 

upposing the loss was caused at a time 
when there was no opportunity for the 
amendm 01 ^ °f the plaint, can it be said 
that the plaintiffs are not entitled to relief 

and must institute a fresh suit after the 
1940 P/27 & 28 
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wilful neglect of the defendants. The learned 
Judge of this Court was of opinion that it 
could not. Now if the account is to be ad¬ 
justed up to the date of the dissolution of 
partnership it can only be done on the 
basis of the deed of partnership. There 
can be no other basis. That deed provided 
that the defendants as managing partners 
would work the factory up to its full capa¬ 
city and provide capital for it. They had 
full control of the business. They admit¬ 
tedly did not work the Bhatni Factory with 
molasses in 1928-29. If they omitted to do 
so deliberately, they are liable for the loss 
of profit to the plaintiffs. No doubt a part¬ 
ner is not a trustee for another partner and 
ordinarily he is not liable for not working, 
and it may be contended that the account¬ 
ing should be only of what has actually 
been received and not what was lost to the 
partnership on account of the neglect. But 
here the partnership was of a peculiar 
kind. Along with the partnership there 
was a mortgage. The two went together. 
Defendants themselves treated them as part 
of the same transaction. The partnership 
has been referred to in the mortgage deed. 
More than once it is mentioned that the 
mortgage is created under the pursuance of 
the partnership deed and in consideration 
of Rs. 5,75,000 to be paid by the mort¬ 
gagees (the defendants and Kanhya Lal) 
to the plaintiffs and defendant 6. The part¬ 
nership deed specified that out of the pro¬ 
fits which would accrue to the plaintiffs 
three-fourths would go towards the liqui¬ 
dation of the mortgage debt. It is clear that 
the mortgagees agreed that the mortgage 
debt would be liquidated in a particular 
way, namely by working the factory from 
the capital to be advanced by the defendants 
alone. They also agreed that the factory 
would work to its fullest capacity. The 
working of the factories to their full capa¬ 
cities was provided for for the speedy satis¬ 
faction of the debt from the profits. The 
plaintiffs’ case was that not only the mort¬ 
gage debt has been satisfied butRs. 6,00,000 
would be found due to them. 

The plaintiffs’ contention was that the 
mortgage was a simple one, while the defen¬ 
dants contended that it was a usufruc¬ 
tuary mortgage'or that it was an anomalous 
mortgage. The contention of the plaintiffs 
prevailed and the learned Subordinate Judge 
held that it was a simple mortgage. In 
these circumstances, the best course would 
have been to take the account purely on 
the basis of partnership and to leave the 


defendants free to enforce their mortgage 
in Court and in that case it would hava 
been open to the plaintiffs as defendanta 
of the mortgage action to put forward a. 
counterclaim that a certain amount which, 
was lost to them through the default and 
wilful neglect of the mortgagees should be. 
credited towards the satisfaction of the 
mortgage debt. But this was in fact not 
done. A simple money decree for the un¬ 
satisfied mortgage debt has been passed in. 
favour of the defendants. Account was be¬ 
ing taken not only for the winding up of 
the business but also for adjusting the mort¬ 
gage-debt. It will therefore, be unjust and 
entirely inequitable to ignore the claim of 
the plaintiffs when the defendants hav& 
been allowed a decree to realise their mort¬ 
gage money. If the rights and liabilities of 
the parties are being adjusted finally in this, 
suit, the plaintiffs’ claim for non-working 
of the factory according to the terms of the. 
contract must be considered in the course* 
of account taking. 

It may be argued that cl. 3 of the part¬ 
nership deed which is relied upon by the 
plaintiffs, became inoperative on account 
of the institution of the suit. I am, how¬ 
ever, unable to agree to this proposition* 
As I have said before, the defendants never; 
denied their position as partners accord¬ 
ing to the deed and went on working the 
factory during the pendency of the suit. If 
they asked and this Court granted them, 
the relief of the realization of the mortgage 
money without the institution of a suit,, 
they cannot now turn round and say that* 
the relief for which the plaintiffs may be 
entitled to for not working the factory 
should not be considered. Furthermore* 
the plaintiffs never took the plea that they 
were not bound to carry on the partnership 
business. On the other hand, they took the 
plea that their action was bona fide and 
that they did not work the factory as they 
believed that there would be no profit. 
Then it cannot be said that a managing 
partner who has undertaken to supply the 
capital and work the business can never be 
liable for loss of profit due to his wilful 
neglect hearing in mind the fact that inter¬ 
est was running in their favour on the debt* 1 
advanced by them to the defendants and 
the staff of the factory was being paid use¬ 
lessly. The learned Subordinate Judge who 
passed the preliminary decree for account 
and allowed damages to the plaintiffs relied 
upon a passage in Lindley on Partnership- 

(p. 459, Edn. 10). 
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Before the Partnership Act, 1890, was passed, if 
a partner was guilty of a breach of his duty to the 
firm, and loss resulted therefrom such loss fell on 
him alone. As was said by the Court in (1845) 1 
Coll 0 0 5890 at p. 604: 

Suppose the case of an act of fraud, or culpable 
negligence, or wilful default by a partner during 
the partnership to the damage of its property or 
interests, in breach of his duty to the partnership 
whether at law compellable or not compellable, he 
is certainly in equity compellable to compensate 
or indemify the partnership in this respect. 

Here if the omission by the defendants 
to work the factory with molasses and sup¬ 
ply capital for it was wilful and without 
any excuse it was a breach of a duty which 
the partnership imposed upon them and 
they must compensate the partnership for 
it. It was held by this Court in 53 I C 2 7 
that if a partner is guilty of gross negli¬ 
gence or wanton misconduct in the course 
of the partnership business, he is ordina¬ 
rily responsible to the other partners for 
all losses and damages sustained thereby. 
S. 257 of the Contract Act, which was 
in force then, provided that partners are 
bound to carry on the business of the part¬ 
nership for the greatest common advan¬ 
tage and to be just and faithful to each 
other. Therefore not supplying the capital 
as undertaken and not working the factory 
according to undertaking wilfully and with¬ 
out any excuse is not acting faithfully. 
Then the defendants were managing part¬ 
ners and as such were agents of the part¬ 
nership and under S. 212, Contract Act, are 
liable to compensate the partnership in res¬ 
pect of direct consequences of their own 
neglect in not working the factory which 
they had undertaken to work. 

Mr. Das has relied upon the decision in 
87. I C 735 8 for the proposition that in a 
suit for account upon a dissolution of part¬ 
nership one partner is not liable for the 
probable loss sustained by the firm owing 
to the neglect or failure of such partner to 
carry out the duties imposed upon him by 
the partnership agreement to the prejudice 
of the firm's business. The head-note is 
lather misleading. The wide proposition 
contended for cannot be deduced from the 
judgment of the Court. Their Lordships of 
the Madras High Court referred to the pas¬ 
sage from Lindley on Partnership, which I 
_ v ® Quoted above. But they disallowed the 
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claim for loss on account of a partner not 
plying boat on hire as there was no proof 
of culpable negligence. They observed as 
follows: “But it cannot be said that the 
defendant has been guilty of fraud, cul¬ 
pable negligence or wilful default." It is 
clear therefore that the case was decided 
on the facts of its own and that wilful 
neglect was not proved in that case. The 
next case relied on by Mr. Das was (1842) 
62 E R 889° at p. 891. In my opinion the 
ratio decidendi of the case helps the plain¬ 
tiffs. In that case the partnership was dis¬ 
solved. It was agreed that the defendant 
should undertake the business of winding 
up the affairs of the firm. He made delay 
in selling a certain quantity of cotton which 
caused loss to the firm. It was held that 
the loss could not be saddled on the defen¬ 
dant alone. The Vice-Chancellor (Sir J. D. 
Knight Bruce) said : 

The plaintiff was, I conceive, entitled to have 
the cotton sold sooner than it was, and sold at a 
time when the loss would have been wholly or to 
a great extent obviated. 

The case was decided on the basis that 
if the defendant defaulted the plaintiff could 
have himself taken steps to have the cotton 
sold; but this is not the case here. The 
defendants were in sole possession of the 
factories. They alone were to find the capi¬ 
tal. The suit for dissolution was pending and 
though the plaintiffs alleged that the part¬ 
nership had come to an end the matter was 
still sub judice. The defendants were work¬ 
ing the factories and maintaining the posi¬ 
tion that the partnership continued. It was 
impossible for the plaintiffs to have worked 
the factory with gur. Then again there the 
default in the sale of the cotton was after 
the partnership had come to an end. But 
in this case the default of the defendants 
was at a time when according to the decree 
of the Court the partnership continued. 

Mr. Das also relied upon the decision in 
14 Pat 560. 10 It was held in this case that 
if a mortgagee takes possession of the mort¬ 
gaged property as an agent of the mortgagor 
under a power of attorney this would not 
have the effect of making him a mortgagee 
in possession, and, therefore, he was not 
accountable on the footing of wilful default 
but on the basis of actual receipt by him. 
In the present case as I have said, the 
learned Subordinate Judge who passed the 
preliminary decree has held that the mort- 

9. Cragg v. Ford, (1842) 62 E R 889. 

10. Janaki Nath Ray v. Asad Reza, (1936) 23 

A I R Pat 211 = 158 I Q 788=14 Pat 560 = 

16PLT 757. 
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gage of the factory in favour of defendants 1 not be profitable. The learned Subordinate 


to 3 and father of defendants 1 to 5 was a 
simple mortgage. It was, therefore, con¬ 
tended that the accounting could only be 
on the basis of what was actually received; 
V>ut as I have said before the position of the 
defendant was not only that of a simple 
mortgagee but also of partners who bad 
.undertaken to work the factory with their 
own capital and realize the principal and 
interest of the mortgage by the profits of 
the business. A mortgagee who takes pos¬ 
session under a power of attorney is in a 
quite different position. The power of 
attorney can be cancelled any moment and 
the mortgagor may assume possession of the 
property. But in this case under the terms 
of the partnership deed and of the mort¬ 
gage taken together it was not open to the 
plaintiffs to take possession of the mort¬ 
gaged properties. The partnership was to 
continue till the mortgage was satisfied. In 
my opinion the principle laid down in the 
case above referred to cannot be applied to 
the facts of this case. 

I now come to consider the question whe¬ 
ther there was wilful neglect and miscon¬ 
duct on the part of the principal defendants 
in not working the Bhatni Factory with 
molasses in 1928 29. It was contended that 
the petition filed by the plaintiffs on 27th 
April 1931, asking the Court to award 
compensation for the loss incurred by the 
defendants for not working the factory in 
the year ill question with molasses, does 
not disclose either fraud or misconduct. 
But the petition was filed in the suit itself 
and must be read along with the plaint in 
which there is a definite allegation of mis¬ 
conduct of the defendants in not working 
the same factory with gur in previous years. 
In para. 6 of the petition the plaintiffs 
stated that the non-working of the Bhatni 
Factory with molasses by the defendants in 
the year in question was deliberate and 
illegal and was in contravention of the ex¬ 
press terms of the deed of partnership. No 
doubt 1 the word “illegal** may mean any¬ 
thing but read along with the plaint, it 
•clearly means that it was in contravention 
of the definite undertakings given by the 
'defendants in the partnership deed. In my 
opinion, the pleadings (if the petition of the 
•plaintiffs and the objection of the defen¬ 
dants ; may fee Called so) clearly raise the 
question of the misconduct. The plea of 
'the defendants was that they acted in good 
faith as they honestly believed that the 
working of the factory with molasses would 


Judge was therefore perfectly entitled to 
enter into the question of the bona fides of 
the defendants. In fact, the learned Judge 
in the judgment of the civil revision case 
above referred to is also of the opinion that 
the defendants themselves having invited 
the Court to decide whether their omission 
to work the factory in the year in question 
was bona fide or otherwise the Court was 
justified in deciding it. 

Now, the learned Subordinate Judge, after 
working the figures, has come to the con¬ 
clusion that had the factory worked there 
would have been a profit of more than a 
lakh of rupees to the partnership and this 
was lost. It is true that we cannot decide, 
as the learned Judge has remarked, ex post 
facto . We must place ourselves in the posi¬ 
tion of the defendants in about November 
1928 to February 1929 when molasses had 
to be purchased. The learned Subordinate 
Judge is perfectly right when he holds that 
the defendants must be judged with the 
standard of a prudent man of business and 
we have to see what such a man would have 
done taking into consideration the prospect 
of the price of sugar and the price of the 
molasses then prevailing. It is not correct 
to say that he has decided the case on the 
basis of what eventually happened, but on 
what a prudent man of business has done 
provided that the capital of about Rs. 
6 ,00,000 was available. I shall deal with 
this aspect of the question when I come to 
the figures of the learned Subordinate Judge. 
But before I deal with it, I have to dispose 
of another objection of Mr. P. R. Das and 
that was that the defendants asked the 
advice of the plaintiffs which was withheld, 
and thereafter the defendants exercised 
their own discretion and the Court cannot 
question their discretion. But the Court 
must see whether the omission to work was 
in honest exercise of discretion or whether 
it was simply to avoid putting in the capital. 

Exhibit A (1) is the letter of Mr. Gur- 
dayal Srivastava to Messrs. Kishorilal Mu- 
kundlal in which the writer describes the 
conversation which he had with the plain¬ 
tiffs* men in connexion with the working of 
the factory in 1929. Ex. A (3) is its office 
copy. Ex. A (2) is the letter which was sent 
by the defendants to the plaintiffs along 
with a copy of Mr. Srivastava’s letter to 
them. It is dated 17th February 1929. This 
letter which was registered was not accepted 
by the plaintiffs and was received back by 
the defendants. It was produced unopened 
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in Court when it was opened and was exhi¬ 
bited without objection. In Ex. A (1) (copy 
of Ex. A (3) ) dated 16th February 1929 
Mr. Srivastava informs the defendants that 
in obedience to their order he saw the 
plaintiffs’ men Shaikh Khuda Baksh once 
before (of which the date is not given) and 
again on 25th January 1929, in connexion 
with the working of the Bhatni Factory with 
gur. He says that he explained to him that 
the rates of Java sugar from the time up to 
January, February and March 1930 would 
be Rs. 9-4-0, Rs. 9-5-0 and Rs. 9-6-0 and 
that he inquired of him whether under the 
circumstances he wanted the factory to be 
worked. Khuda Baksh replied that as the 
suit was pending he was unable to give 
any definite answer. Srivastava however 
gathered from the conversation that the 
view of Khuda Baksh was that whether the 
work be continued with gur or not the 
result would be the same, because if the 
working with gur be stopped the staff of 
the mill would have to be retained all the 
same. 

It is much better that loss should be 
suffered by working the factory than by 
paying the staff without work. Srivastava 
proceeds that thereafter he went to Siwan 
and met plaintiffs' men Muhammad Habib 
and others. The result was the same. They 
said that they would not give any reply 
privately because there was litigation. It 
was open to the defendants to get the matter 
adjudicated in Court. Otherwise they should 
do what they think fit. They added that 
though there was no hope of profit in mak¬ 
ing sugar from gur, yet if the work was to 
be done efficiently and economically the 
expenditure on the staff might be met, and 
if there was any rise in the price there was a 
chance of there being profit also. This letter 
of Srivastava was sent by the defendants 
along with their own letter Ex. A (2) under 
a registered cover which obviously was not 
accepted by them and was returned to the 
defendants and the envelope was produced 
unopened in Court. This letter also speaks 
of a previous letter having been sent to the 
plaintiffs by the defendants. This letter is 
Wo. 13/29 and is dated 26th January 1929. 
Habib for the plaintiffs denies having re¬ 
ceived either of the two letters. But the 
receipt of the January letter has been pro- 
ved by the Dak book, though this letter has 
n .° . exhibited. I also believe that the 
plaintiffs received the registered letter but 
refused to accept the cover. We may there¬ 
fore take it that the defendants made en¬ 


quiries from the plaintiffs and they did not 
indicate definitely what they wanted the 
defendants to do and left the matter to 
their discretion. Therefore if the defendants 
exercised an honest discretion, the matter 
ends there, and the plaintiffs are not enti¬ 
tled to any compensation. But if, on the 
other hand, as 1 shall presently show, they 
did not work the factory simply to avoid 
putting any capital in it in spite of the fact 
that profit was expected and caused loss 
not only of the profit but also of the pay¬ 
ment of the staff which admittedly was 
about Rs. 25,000 they are liable. Mr. Mitter 
on behalf of the appellants drew our atten¬ 
tion to a passage in Lindley on Partnership, 
Edn. 10, at p. 560, which runs as follows ; 

The doctrine of laches is of great importance 
where persons have agreed to become partners, and 
one of them has unfairly left the other to doall the 
work, and then, there being a profit, comes for¬ 
ward and claims a share of it. In such cases as 
these, the plaintiff’s conduct lays him open to the 
remark that nothing would have been heard of 
him had the joint adventure ended in loss instead 
of gain ; and a Court will not aid those who can 
be shown to have remained quiet in the hope of 
being able to evade responsibility in case of loss, 
but of being able to claim a share of gain in case 
of ultimate success. 

This remark, in my opinion, has no ap¬ 
plication to the facts of the case. It is true, 
as I have held, that the plaintiff did not 
accept the registered letter of the defend¬ 
ants and did not reply to the letter of 26th 
January 1929, which I have held must 
have been received by them. But it is clear 
from the letter of Mr. Srivastava to the 
defendants Ex. A (1) and copy Ex. A (3) 
that though on account of the pending 
litigation Khoda Baksh or Habib did not 
give definite direction to the defendants 
they nevertheless clearly expressed their 
desire that the factory should be worked 
with gur. It cannot be said that the plain¬ 
tiffs unfairly left the defendants to their 
resources. Cl. 3 of the partnership deed 
runs as follows: 

It will be binding upon the second party (i. e. 
the defendants) to run the two factories every year 
with the entire proceeds of the sugar cane and 
molasses season. If at any time owing to the un¬ 
favourable market the rate of molasses be such as 
may yield no profit in the manufacture of sugar 
from molasses, in that case the work of manufac¬ 
turing sugar f^om molasses could bo stopped in 
consultation with the parties. The said factories 
shall not be closed in any other case. 

Therefore, working the factories with gur 
was the normal condition which can only 
be departed from with the consultation of the 
parties if no profit was expected. No doubt 
the plaintiffs, as I have found, withheld 
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their definite opinion from the defendants 1929, which was enclosed in the defen. 

but nevertheless the second condition must dants’ letter No. 30-29 to the plaintiffs, 

be present, i. e. that profit should not be dated 26th January 1929. The manufac- 
expecfced. If, as I shall presently show, ture of sugar from gur at Bhatni was to 
the condition was such that enormous pro- commence some time in about May or 
fit was expected the defendants had no June as till then the factory was working 
option of stopping the work. I now come with cane. The cutting from the “Amrifca 
to consider what was the condition of price Bazar Patrika” shows that the forward 
prevailing at the time when the decision rate for July to September was Rs. 9-7-0. 
had to be taken whether or not the factory Ex. H also supports this where the price 
should be worked with gur. The factors is mentioned as Rs. 9-5-0 for July and 
which are to be taken into consideration September and Rs. 9-6-0 for October and 
and which the learned Subordinate Judge December. In Srivastava's letter to the 
has considered are the price of gur, manu- defendants also the price mentioned is 
facturing cost, out-turn of sugar, its price from Rs. 9-4-0 to Rs. 9-6-0 up to January, 
and the sale proceeds of by-product, the February and March 1930. Therefore, in 
molasses. In this connexion Mr. Das has my opinion the learned Subordinate Judge 
questioned only the price of gur and the is not wrong when he has taken the price 
price of sugar as held by the learned Sub- of Java Sugar at Calcutta at Rs. 9-6-0. 
ordinate Judge. The rest has been accepted. Now it is the admitted case of the par- 
The cost of manufacture has been taken ties that the price to be taken into consi- 
by the learned Judge to be Rs. 1-1-4 per deration is of Cawnpore. The railway 
maund, though the plaintiffs in their peti- freight from Calcutta to Cawnpore being 
fcion had themselves stated it to be Rs 1-2-0 Re. 1-4-0 per maund, the learned Subordi- 
per maund. This slight difference in the nate Judge has rightly taken the price of 
cost of working will not be material if the Java sugar at Cawnpore at Rs. 10-13-0 
purchasing price of gur and the selling rate adding three annas per maund for the 
.of sugar be proved according to the calcula- middleman's profit. It is also the admitted 

tion of the Subordinate Judge. According case of the parties that the Indian sugar 

fco the calculation of the learned Subordi- must be offered at 8 annas per maund less 

nate Judge the net profit would have been than the price of the Java sugar. There- 

Rs. 1,06,374-12-0 and the plaintiffs'share fore, the price of Indian sugar must be 

of it would be Rs. 53,187-6-0; but he has taken to be Rs. 10-5-0. The freight from 

allowed them only Rs. 42,486-6-6 which Bhatni to Cawnpore being 8 or 9 annas 

was the amount claimed by them. So there per maund must be deducted from it. There- 
is still a margin of about Rs. 11,000 in the fore, the price at Bhatni comes to Rs. 9-12-0 
plaintiff's share of profit and Rs. 22,000 in or Rs. 9 13-0 per maund. In fact, the 
all and that will be more than enough to Siwan sugar was sold at the factory at 

wipe out the slight difference in the work- Rs. 9-12-6 per maund. The learned Sub- 

ing cost as mentioned by the plaintiffs and ordinate Judge if he has erred at all has 

as found by the learned Subordinate Judge, erred in favour of the defendants when he 

and I will not deal with it at all. I shall, has taken the rate at Rs. 9-10-6. Nothing 

therefore consider whether the price of gur has been urged to show that he is wrong, 

and the selling rate of the sugar as found I now come to the price of gur. The 

by the learned Subordinate Judge to have learned Subordinate Judge has taken it to 
prevailed when the decision has to be taken be Rs. 4-2-3 per maund. Mr. Das contended 
is correct. that the price ought to have been taken at 

The selling rate of sugar taken by the Rs. 4-3-3. He referred to Ex. D (cashbook 

learned Subordinate Judge for the basis of of Siwan) which shows the price at which 

decision is Rs. 9-10-6 per maund. Mr. Das gur was purchased there. The rates varied 

questioned this figure. But in my opinion from Rs. 4-7-0 to Rs. 4-2-6. But it is clear 

the conclusion of the learned Subordinate from the entries on the left hand side that 

Judge is correct. It is the admitted case of for some reason or other the sellers were 

both the parties that the price of Indian not being paid full price. Some deductions 

manufactured sugar depends upon the price were made from the price which was entered 

of the Java sugar* The price of Java sugar on the credit side. We have, however, got 

at Calcutta is mentioned in Ex. H and is definite evidence of the defendants’ witness, 

also mentioned in a cutting of “Amrita Mr. Srivastava that in fact at Bhatni 17,696 

Bazar Patrika" dated 25th January maunds of gur was purchased for that mill 
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‘for Its. 72,364-7*0, which was ultimately 
•transferred to Siwan. The average rate 
oomes to a little less than Rs. 4-2-0 per 
maund. Therefore, when the learned Sub¬ 
ordinate Judge has fixed it at Rs. 4-2-3 he 
has been overcautious. The plaintiffs’ figure 
was Rs. 4-1-3 per maund. On the whole, I 
am satisfied that the basis of the calculation 
of the learned Subordinate Judge is correct, 
and these facts must have been obvious to 
the defendants at a time when they had to 
take a decision. 

It may, however, be argued that if such 
a large profit was expected why the defen¬ 
dants did not work the factory with gur. 
The reason is obvious. The defendants had 
several other businesses and a capital of 
about Rs. 6,00,000 was needed to work the 
Bhatni Factory with molasses. They were 
cot willing to put in this capital. It appears 
that for this reason they did not work this 
iactory with molasses in the year 1925 26 
and did not work it fully in 1927-28 for 
which the learned Subordinate Judge who 
passed the preliminary decree awarded 
tsompensation to the plaintiffs. The defen¬ 
dants did work the factory with molasses 
in 1926-27 when there was loss. But the 
judgment of the learned Subordinate Judge 
shows that this loss was due to bad work. 
In Exs. 3a (8a) (not printed), dated 2yth 
April 1928, the plaintiffs definitely accused 
“the defendants of not putting sufficient 
capital in the business. They say : 

But in reality you did not want to stock gur nor 
do you want to lay out proper amount of money in 
this business. These matters are wholly against the 
ekarnama dated 15th January 1925 and you are 
responsible for aU our past and future losses which 
ftre due to your manner of working. 

A few lines before the plaintiffs further 

said: 

Besides in working with gur it is necessary to 

nave full stock in which it is necessary to spend 

sums of money and you do not want to lay out 
enough money. 

In working with cane the capital is not 
locked up. The factory goes on buying cane 
and simultaneously manufacturing sugar and 
Belling it. But while in working with 
molasses it had to purchase during the cane 
cruBhmg season which is from November 
tul April and stock it for several months. 
J.he money is locked up and the manufac- 
ture commences in June and then the sugar 
•is sold. Therefore, it seems that throughout 
this unhappy partnership the defendants 
all along tried to avoid working with gur. 
Of course, they did work at Siwan with 
because it was simply a refinery and 
*sould not be worked with cane. On the 


whole, in my opinion the order of the 
learned Subordinate Judge is correct and I 
would dismiss this appeal with costs. 


Manohar Lall J, — (After stating the 
facts, his Lordship proceeded further.) It 
is now necessary to state that circumstances 
which are relied upon by the plaintiffs in 
order to claim the relief which they have 
fixed at Rs. 42,483-6-6 as damages for non¬ 
working of the gur after the institution of 
the suit. The plaintiffs, as stated already, 
rest their case upon 

the deliberate and illegal non-working by the defen¬ 
dants of the Bhatni Factory with gur in con¬ 
travention of the express terms of the deed of 
partnership and without the consent and approval 
of the members of Noori Mian & Co. as laid down 
in the deed (see para. 6 of the petition of 27th 
April 1931.) 

In the absence of any other details given 
in this petition or in the rejoinder petition 
filed on the 9th May 1931 it is clear to my 
mind that the plaintiffs seek relief by rea¬ 
son of their allegation that the defendants 
have contravened the express terms of the 
deed of partnership (undoubtedly referring 
to cl. 3). No case of fraud or dishonesty could 
be allowed to be gone into upon this plead¬ 
ing because of, as pointed out by their 
Lordships of the Judicial Committee in the 
recent case in 41 C W N 746 11 

the great difficulty which is occasioned both to 
persons charged with fraud or other improper con¬ 
duct, and to the tribunals which are called upon 
to decide such issues, if the litigant who prefers the 
charges is not compelled to place on record precise 
and speoific details of those charges. In the present 
case the petitioner ought not to have been allowed 
to proceed with his petition and seek to prove 
fraud, unless and until he had, upon such terms 
as the Court thought fit to impose, amended his 
petition by including therein full particulars of the 
allegations which he intended to prove: 

Their Lordships also observed that 

such cases as the present will be much simplified if 
this practice is strictly observed and insisted upon 
by the Court, even if, as in the present case, no 
objection is taken on behalf of the parties who 
are interested in disproving the accusations. 

In the case before us the learned Sub¬ 
ordinate Judge put the question to him at 
page 21 of the judgment in this form : 

Now the question is whether in deciding not to 

work with gur the defendant acted bona fide under 

the impression of unfavourable market or whether 

as the plaintiffs’ case is that they did not work 

because they did not want to invest a large 

amount of money in purchase of gur from January 
to April. J 

The learned Subordinate Judge framed 
this question in this form not on the plead- 


11. Bharat Dhanna Syndicate Ltd. v. Harish 
Chandra, (1937) 24 AIRPO 143=16810 620 

\$ 743 =* L R < 1937 ) AU 566=31 8 LB 
306=41 0 W N 746 (P O). 
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ings but apparently upon the statement of 
witness No. 11 for the plaintiffs at page 11 
where he stated: 

The reason -why the defendants did not want to 
work with gur at Bhatni was that it required a 
large outlay in the purchase of gur and they pre¬ 
ferred to lay out that money on interest. 

This statement receives corroboration 
from a letter Ex. 3a (8a) dated 29th April 
1928 which was addressed by the plaintiffs 
to the defendants in which it was asserted 
that the defendants were intentionally re¬ 
fusing to work gur because 
in working with gur it is necessary to have 
full stock in which it is necessary to spend large 
amount of money and you do not want to lay out 
enough money (or in lump sum) in this business, 
so you adopt such procedure by which you may 
avoid working with gur .... But in reality you 
did not want to stock gur, nor do you want to 
lay out proper amount of money in this business. 
These matters are wholly against the ekrarnama 
dated 15th January 1925. 

It may therefore be taken as established 
that the plaintiffs were under the impres¬ 
sion that the defendants were not working 
the Bhatni Factory with gur because they 
found it more profitable to lay out their 
money on interest, but this assumes that 
the defendants were in full possession of 
funds and negatives the suggestion made by 
Sir Sultan Ahmad appearing on behalf of 
the plaintiffs, that the defendants were in 
difficulty in bringing forth such large sums as 
would be required to purchase the stock of 
gur. The evidence upon the record and the 
surrounding circumstances disclose the un¬ 
doubted fact that the defendants are very 
big financiers who have a number of sugar 
mills and other business on large scales and 
that if they so chose they could easily in¬ 
vest the capital required for working the 
mill with gur in the season in question. 

The question which falls then to be 
determined is whether the defendants in 
refusing to carry out the terms embodied 
in para. 3 of the partnership are liable to 
be mulcted in damages in favour of the 
plaintiffs. It will be convenient here to as¬ 
certain whether the plaintiffs can in law 
claim damages against a co-partner who 
refuses to carry out the terms of the part¬ 
nership. The obvious remedy of such a 
partner is to apply to the Court for dis¬ 
solution as provided in S. 254, Contract 
Act (now S. 44, Partnership Act of 1932). 
But the question is whether in addition to 
this remedy a partner can also claim dama¬ 
ges against his partner who wilfully breaks 
the terms of the partnership. I am aware of 
no case where damages have been allowed to 


a partner in an action for dissolution of the* 
firm with reference to the very facts which 
constitute the cause of action for the dis¬ 
solution of the partnership unless loss has 
actually been occasioned to the partnership' 
for any fraudulent and dishonest conduct 
of the partner concerned. In my opinion a 
claim for damages of the kind which is now 
under consideration does not lie against a 
partner at the instance of the partner who 
is asking for dissolution on the ground that 
the defendant-partners refused to carry out 
the terms of the partnership. The case in 
(1878) 8 Oh D 345 12 appears to suggest that 
“you cannot extend the cases with regard 
to a share in the profits to a case in which 
as between the parties there really was 
nothing but a breach of covenant” and 
that the question as to whether a breach 
of covenant has resulted in a loss to the* 
partnership “would have been a matter 
for an action for damages if it could havo- 
been alleged or shown here.” In my opi¬ 
nion where the defendant has committed »■ 
breach of the partnership articles after the 
institution of the suit for dissolution of the 
partnership based , upon earlier breaches of 
the partnership Articles, the remedy of the 
plaintiff for being indemnified in resulting, 
loss to the partnership lies if at ail in bring¬ 
ing an action for damages. Upon this ground 
also I hold that the plaintiffs have no right 
to claim a relief so far as it concerns the 
damages or loss assuming it was sustained 
by him after the institution of the suit. In. 
53 I C 2 7 it is to be noticed that the Court. 

expressly decided that where 
a partner is guilty of gross negligence, unskilful¬ 
ness, fraud or wanton misconduct in the course of 
the partnership business, he is ordinarily responsi¬ 
ble to the other partners for all losses and damages- 
sustained thereby. 

In other words actual loss must be estab- 
lished by evidence and not a possible loss ; 
the question which arose in that case was- 
whether the defendant was liable to in¬ 
demnify the plaintiffs for the loss which 
had actually accrued. There are some ob¬ 
servations to be found in (1845) 63 E B 
556® which appear to support the con¬ 
tention that where the case of an act of 
fraud, or culpable negligence, or wilful de¬ 
fault, by a partner during the partnership,, 
to the damage of its property or interests, 
in breach of his duty to the partnership, is 
established and where the partnership has- 
been dissolved this matter must form tha- 

12. Dean v. Macdowell, (1878) 8 Ch D 345 = 47- 
LJCh 537=38 B T 862=26 W R 486- 
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item in the accounts to be taken. To my 
mind this case again contemplates actual 
damage having been caused to the partner¬ 
ship. Bub, in the present case, no actual loss 
has been proved to have accrued. The claim 
is that if gur had been worked by the 
Bhatni Factory the working would have 
resulted in profit and this is based upon 
a priori reasons on the ex post facto princi¬ 
ples.. In the numerous cases which I have 
examined the question always arose whe¬ 
ther a partner is liable for actual loss which 
has accrued and not for the share of the 
probable profits which may have been made 
for instance, the case in (1842) 62 E R 889° 
where the claim was made that certain 
bales of cotton were deliberately and frau¬ 
dulently not sold by the managing partner 
at a proper time and that when sold later 
resulted in actual loss which was measure- 
able. The Court held that the partner in 
the exercise of his honest judgment did not 
think it prudent to make the sale at the 
time when it was suggested the bales should 
have been sold. It is to be noticed that in 
this case the claim was that the actual loss 
which had accrued should fall on the guilty 
partner. It was not a case of contemplated 
loss or a contemplated profit. 

But it is argued that in the present case 
the learned Subordinate Judge who passed 
the preliminary decree dated 30th June 
1930 has awarded damages to the plaintiffs 
for the non-working of gur in the Bhatni 
Factory for the period antecedent to the 
date of the suit or in other words in respect 
of facts which gave rise to the cause of 
action for the suit for dissolution and that 
no appeal having been preferred against 
this decree it is not open to the defendants 
to resist the claim of the plaintiffs which is 
now under consideration. In my opinion 
this argument is unsound. The learned 
Subordinate Judge did not make any decla¬ 
ration in the judgment dated 30th June 
1930 making the defendants liable for the 
damages which are said to have accrued 
after the date of the suit. When the trial 
opened before the learned Subordinate Judge 
the plaintiffs were aware that the mills 
had not worked pendente lite and it was 
open to them to have asked for an amend¬ 
ment of the plaint and if they had done so 
his matter could easily have been investi- 
gated and decided by the Court. The plain- 
tins having failed to adopt the obvious 
course their claim for damages for the 
period subsequent to the date of the suit 
must be decided independently of any view 


expressed by the learned Subordinate Judge 
in his order dated 30th June 1930. 

It was then suggested that the present 
case was much complicated in view of the 
fact that the defendants are not only part¬ 
ners but mortgagees in possession and, there¬ 
fore, by the operation of S. 76, T. P. Act, 
they are liable for damages to the plaintiffs 
upon the footing of wilful default. In my 
opinion, the defendants are not mortgagees 
in possession. As I have already pointed 
out the plaintiffs by their amendment peti¬ 
tion of the plaint distinctly asserted that 
the defendants are simple mortgagees. In 
the mortgage bond dated 27th October 1925, 
para. 2 distinctly mentions that the mort¬ 
gaged property is the interest of the mort¬ 
gagors in the business of manufacturing 
sugar and molasses carried on by them 
under the deed of partnership dated 15th 
October 1925, along with the buildings 
machinery and appurtenances. In the deed 
of partnership it was distinctly mentioned 
that the milkiat right in the properties and 
the machinery of the mills remained with 
the mortgagors and not with the partner¬ 
ship.. Upon these facts it is clear that the 
position which the plaintiffs took in the 
amended plaint was a correct one, namely 
that the defendants are simple mortgagees. 
The learned Subordinate Judge in his judg¬ 
ment dated 30th June 1930 has also come 
to the same conclusion. Who then was in 
possession of the mortgaged properties and 
the business of running the factories? The 
answer is obvious. It was the partnership 
who was in possession of the business which 
was to result in a profit in a sufficient 
quantity to discharge or reduce the burden 
of the mortgage executed by the plaintiffs. 
The manner of division of the profits of the 
concern or its destination is immaterial and 
irrelevant for the purpose of deciding as to 
who .was in possession of the mortgaged 
premises. In my opinion, therefore, the 
question is not at all complicated by the 
assertion that the defendants are also mort¬ 
gagees in possession. This assertion is not 
borne out by the evidence. But assuming 
that the defendants are mortgagees in pos¬ 
session they can only be in possession as 
such of the machinery and the buildings 
and not of the partnership business which 
ex hypothesi must be in possession of the 
partnership. Such being the case if the 
mortgagors come to complain of mismanage¬ 
ment the first thing that requires conside¬ 
ration is what has the mortgagee of the 
machinery and the buildings done or what 
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omission on his part can be called mis¬ 
management. Is such a mortgagee expected 
to put the capital at a large scale and run 
the business ? Can he be required to risk 
his own fortune in speculation and to incur 
hazard in an adventure that is ultimately 
to redound to the benefit of the mortgagor 
and even if such a mortgagee in possession 
of the buildings and machinery be required 
to risk his fortune in speculation on the 
chance of the adventure turning out profit¬ 
able, would he be allowed to do so by the 
persons in possession who are the partners? 
In my opinion such a claim by the plain¬ 
tiffs must be ruled out as extravagant and 
unreasonable. The true view seems to be 
that if two persons are in partnership and 
one of them mortgages his share in the in¬ 
terest to the other, the dominant character 
will be that of the partnership and not of 
'the mortgageeship. As to whether the defen¬ 
dants can be made liable on the footing of 
■wilful default in the circumstances of this 
case I may refer to the case in (1867) 2 
H L C l 13 where it was pointed out that 

a mortgagee who takes possession of the mortgaged 
©state is, on a bill for redemption, bound to render 
an account of rents and profits received, and is also 
liable for all which he might have received but for 
his wilful default; but where persons, who though 
in fact mortgagees, enter into possession of the 
rents and profits in another character, they can¬ 
not be subject to that special liability 

and that 

(heir receipt of the rents and profits in the parti¬ 
cular character of mortgagees in possession must 
he distinctly established. 

Some argument was advanced before us 
as to the applicability of that elusive phrase 
'‘wilful default” to the case of the defen¬ 
dants in the present case. The cases which 
attempt to define “wilful neglect or de¬ 
fault” have been summarized in (1925) 
Ch D 407. 14 In my opinion the defendants 
are not liable even on the foot of wilful 
default assuming it to have been establish¬ 
ed in the case, which I do not think has 
been established. It was contended by Mr. 
P. R. Das on behalf of the defendants that 
it was open to the defendants in the pecu¬ 
liar circumstances of the case (the peculia¬ 
rity arising from the fact that the plaintiffs 
had instituted a suit for dissolution and 
were refusing to give the defendants the 
benefit of their advice when asked to do 

18. Catherine Parkinson v. Robert Hanbury, (1867) 
2HLO 1=36 L J Ch 292=189 R R 178. 

14. In re City Equitable Fire Insurance Co. Ltd., 
(1925) Ch D 407=94 L J Ch 445=183 L T 620 
=40 TLR 853=1925 B & C R 109=19 LI L 
Rep 225. 


so) in the honest exeroise of their discre¬ 
tion to refuse to work gur in the Bhatni 
Mill which would in these circumstances 
undoubtedly have been an undue hazard 
and risk by the defendants because (it was 
contended) in case the adventure resulted 
in a loss it might have been open to the 
plaintiffs to take up the position that they 
were not liable to share in the loss which 
was the result of an adventure taken by 
the defendants on their own risk, and if, 
so it is argued, the defendants in such a 
peculiar situation did not think it proper 
to # work gur, their refusal to work cannot 
be made the foundation of any claim for 
damages. It was also pointed out on behalf 
of the defendants that they had been work¬ 
ing sugar cane to the fullest capacity in the 
period in question and this resulted in pro¬ 
fits which have been shared by the plain¬ 
tiffs (as had been found by the learned 
Subordinate Judge) and that it must conse¬ 
quently be assumed that if the adventure 
was profitable there was no reason why the 
defendants who were to have share in the 
profits half and half would not have begun 
and carried through the work of converting 
gur into sugar in the Bhatni Mill. Reliance 
is placed very strongly upon the finding of 
the learned Subordinate Judge at p. 21 

that the plaintiffs’ refusal to give an unequivocal 
reply to the defendants’ query whether the mill 
should be worked with gur or not in 1929 entitl¬ 
ed the defendants to use their own discretion in 
the matter. 

Mr. Das, relying upon this finding, adopts 
the view taken of the position of the defen¬ 
dants in similar cases reported in (1842) 62 
E R 889 9 that the defendants in the honest 
exercise of their judgment did not think it 
proper to work the Bhatni Mill with gur. 
The question then which I have to consi¬ 
der is whether there are any materials upon 
the record of reliable character which would 
coerce me to come to the conclusion that 
the exercise of judgment by the defendants 
was dishonest and unbusinesslike. 

It is useful to recall here the surround¬ 
ing circumstances which existed at the 
period in question when it is said that the 
defendants with a view to defraud the 
plaintiffs of their just profit decided not to 
work the Bhatni Mill with gur. The plain¬ 
tiffs had instituted a suit for dissolution of 
partnership on 6th October 1928. It is 
common ground that the decision as to 
whether the gur should be worked in the 
Bhatni Factory must be made in the four 
months of December, January, February 
and March. The case of the defendants is 
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that in January 1929, they sent their gene¬ 
ral manager, Gur Dayal Srivastava, D. W. 
5 in the present proceedings, to the plain¬ 
tiffs to inform them of the prevailing rate 
of Java sugar and molasses and to obtain 
consent of the plaintiffs for not working the 
Bhatni Mill with gur in that year. The 
manager embodied the result of his conver¬ 
sation with the plaintiffs in a report which 
was submitted to the defendants. A copy 
of this report is Ex. A at page 37 and refers 
to the interviews which the manager had 
with the plaintiffs on two occasions ap¬ 
parently both in January 1929. The plain¬ 
tiffs are stated in that report to have taken 
up the natural attitude 

that as a suit on behalf of Messrs. Nuri Mian and 
Co., against us (the defendants) was pending dispo¬ 
sal in Court, it was not quite proper for him to 
give any opinion and that therefore he did not 
like to give any opinion verbally and added that if 
we wanted to make any enquiry about, we should 
make enquiry in writing from Messrs. Nuri Mian 
and Co., and then a suitable reply would be given 
in consultation with all the partners of Messrs. 
Nuri Mian and Co., and the pleaders. 

The report of the manager adds that 
Messrs. Nuri Mian and Co., were of opinion 
that it was immaterial whether the work 


continued with gur or not because if all 
the staff of the mill had to be retained as 
before resulting in the same amount of ex¬ 
penditure of the partnership it was better 
that Messrs. Nuri Mian and Co., should 
further lose by continuing the work. It 


appears that in consequence of this report a 
letter was sent in writing to the plaintiffs 
on 27th January 1929 which is the date of 
dispatch of the letter No. 13/29 dated 26th 
January 1929. The receipt of this letter is 
evidenced by the entry in the peon book 
bearing the signature of Md. Habib, Ex. G 
\1) at page 36. The manager was again 
requested to obtain a proper reply by con¬ 
versation with the plaintiffs upon this 
important question because no reply had 
been received till the middle of February 
1929 and the defendants could not come to 
a final conclusion and the matter was urgent. 
Ihe report Ex. A (l) states that on 16th 
ebruary 1929 the manager went to the 

°btain a reply to the letter of 
, /, 7 ' ^ ar y 1929 when he was informed 

y ^bid Mian, one of the partners, that 

no oral talk on this point was desirable and 
a a written reply would be sent to this 
e er in a few days. Thereupon the mana¬ 
ger wen to Siwan on that very day and 
met other partners in order to make a pres- 
sing demand for a reply to the letter of 
26th January 1929 and the reply which 


they gave, as stated in the report, is as 
follows : 

We shall not give any reply to the said letter or 
any opinion privately in case of litigation. If 
Messrs. Kishori Lai Makundi Lai 'the defendants) 
think it necessary they may get this matter adjudi¬ 
cated upon by pourt. Otherwise they may do as 
they think fit. We have beforehand submitted a 
petition in Court making mention about gur, with 
a view to safeguard against loss to us. It would be 
better if the matter is decided there so that what¬ 
ever decision may be arrived at will be clear. 
Otherwise as to the opinion given privately firstly 
law points as regards the accrual of cause of action 
are a hindrance to our giving a definite reply, 
Secondly in spite of the fact that in view of the 
present selling rate of gur there is no hope of pro¬ 
fit from making sugar from gur, yet if the work 
be done very efficiently and economically, the ex¬ 
penditure on the staff may of course be met and if 
there be an occasion of a rise in the price there 
may be profit also; otherwise, in the present circum¬ 
stances there is at present surely an apprehension 
of loss of interest on the capital invested. Still (?) 
in view of the consequences of verbal conversation 
for the most part during the period prior to making 
claim we know that nothing can be settled by oral 
and private conversation when we deny the present 
partnership of Messrs. Kishori Lai Makundi Lai 
on the basis of the claim. 8uch being the case we 
are not bound to give any opinion and we will not 
give any out of Court. 

It is unnecessary to give any further 
quotation from this report. It is sufficient to 
say that I accept the finding of the learned 
Subordinate Judge on this matter when he 
holds (1) that 

what this conversation really amounted to was 
that the plaintiffs declined to give any private 
reply in view of the suit pending between the 
parties, wanted the defendants to get the matter 
cleared up through the Court and finally expressed 
an opinion that even if the prospects were not very 
bright, the pay of the staff at least could be secured 
by a careful and economical non-working while 
there was a chance of profit if the market improved; 

and (2) that the plaintiffs refused to give 
any unequivocal reply to the defendant's 
query ‘whether the mill should be worked 
with gur or not in 1929. The defendants 
thereupon sent the letter, Ex. A (2), dated 
17th February 1929, to the plaintiffs in 
which they made mention of the report 
which they had received from their mana¬ 
ger and complained that no reply was re¬ 
ceived by them to their letter of 26th 
January 1929, mentioning that “still out of 
foresight we have purchased about 20,000 
maunds of gur for making sugar at Bhatni 
Mill ” and drawing attention to the fact 
that the time of purchasing gur was com¬ 
ing to an end. At line 25, page 41 in that 
letter, Ex. A (2), they stated: 

If in view of the market rate of gur and the 
rates of sugar,present and future, up to March 1930 
we make sugar from gur, there is an apprehension 
of loss in case the market tends to be against us. 


u 
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you will blame us on that occasion; and if for any 
earthly and heavenly causes there be rise in price, 
then you would blame us that in case sugar would 
have been prepared from goor, it would have 
brought profit, 

and they pointed out that in the circum¬ 
stances agreeing with the personal opinion 
of the manager they had decided that 

in view of the present circumstances we also think 
it proper to do work at one place only instead of 
preparing sugar from goor both at Biwan and 
Bhatni. As sugar is prepared from goor only at 
Siwan Factory, sugar should be prepared there only 
and after the sugarcane season is over, the mill at 
Bhatni should be closed. 

In my opinion, the defendants were placed 
in a very serious predicament and if under 
the circumstances they did not think it 
proper to work the goor at Bhatni in view 
of the attitude taken by the plaintiffs it is 
impossible for any Court to say that they 
were not justified in so doing. If the plain¬ 
tiffs were desirous that the mill should be 
worked it was open to them in view of the 
strained relations between the parties — 
the matter was actually pending in Court— 
to send a registered notice through their 
pleader to the defendants or to the defen¬ 
dants’ pleader insisting that the defendants 
should work sugar in the composite fac¬ 
tory; but instead of doing this they adopted 
an attitude that if there was a loss they 
would not be responsible and if there was 
a profit they would be entitled to share in 
it. This attitude of the plaintiffs is well put 
in “ Lindley on Partnership” at page 560, 
10th Edn. in these words: 

The doctrine of laches is of great importance 
where the persons have agreed to become partners, 
and one of them has unfairly left the other to do 
all the work, and then, there being a profit, comes 
forward and claims a share of it. In such cases as 
these, the plaintiff’s conduct lays him open to the 
remark that nothing would have been heard of him 
had the joint adventure ended in loss instead of 
gain; and a Court will not aid those who could be 
shown to have remained quiet in the hope of being 
able to evade responsibility in case of loss, but of 
being able to claim a share of gain in case of ulti¬ 
mate success. 

I am therefore of opinion that it was not 
open to the learned Subordinate Judge to 
embark upon a speculation by working out 
the figures that if the defendants had work¬ 
ed sugar at Bhatni Mill in the season of 
1929, the result would have been actual 
and not contemplated profit and having ar¬ 
rived at that conclusion to calculate the 
profits which would have accrued on a 
hypothetical working of 1,50,000 maunds 
of sugar and then to give the plaintiffs a 
decree for half of that amount. If the learn¬ 
ed Subordinate Judge had placed himself in 


the position of the defendants at the time 
in question, namely in the months of Janu¬ 
ary and February 1929 and considered 
their situation that they were the defen¬ 
dants in a suit in which the plaintiffs had 
asserted that the partnership was at an end 
while the defendants were asserting thai 
the partnership could not be dissolved at 
the mere sweet will of the plaintiffs, that 
the plaintiffs were giving no answers at all 
or only equivocal answers to the request of 
the defendants that the plaintiffs, should 
agree that there should be no working of 
the goor in view of the prevailing market 
rate and that the defendants were on the 
horns of a dilemma that if there was a loss 
the plaintiffs would undoubtedly repudiate 
the working if started by the defendants 
and this matter would be subject-matter of 
a lengthy proceeding in Court (10 years 
have gone by since this partnership action 
was instituted and still the final decree is 
under discussion before us) and if there was 
a profit the plaintiffs would undoubtedly 
have come forward to have their share, I 
think he would have arrived at the conclu¬ 
sion that the defendants were justified in 
taking the steps they did, namely that they 
chose not to work this factory. I do not find 
that the learned Subordinate Judge has 
taken the slightest notice of the peculiar 
situation in which these defendants were 
placed. Sir Sultan Ahmed contended that 
all these discussions were irrelevant because 
in his submission para. 3 of the deed of 
partnership makes it incumbent upon the 
defendants to work in all cases except those 
which are specifically provided therein. His 
argument is that even if the market rate of 
molasses was unfavourable and no profit 
was capable of being yielded, still the work 
of manufacturing sugar from molasses must 
be carried on unless the plaintiff agreed to 
its stoppage and he argued that the other 
contingencies, namely celestial and terres- 
trial calamities, etc. had not arisen. In my 
opinion, this argument is wholly fallacious. 
Para. 3 of the deed of partnership contem¬ 
plates cases of a normal state of affaire 
where the partnership is going on smoothly 
and the parties are on terms of businesslike 
amity. It has no application where an ab¬ 
normal situation has arisen, for instance 
where the partners are not even on speak¬ 
ing terms and are bitterly opposed to each 
other, and where one partner has actually 
filed a suit in a Court alleging that the part¬ 
nership has been dissolved. In such a state 
of affairs it is impossible to have any con- 
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sulfcation with the parties. The plaintiffs 
refused to be consulted. They declined to 
give any advice or opinion and therefore 
there cannot be a mutual consultation or 
Mashwara Farikain.” In such circumstan¬ 
ces the situation which arose is covered 
even by the express words of para. 3 because 
it is impossible to have any consultation 
with the parties” and even if it does not 
fall strictly within the express words there¬ 
of a Court of justice will be slow to fasten 
an inequitable and impossible position and 
liability on the parties in the peculiar cir¬ 
cumstances that prevailed at that time. The 
defendants therefore were in the situation 
that they could work if they liked at their 
own risk and peril and they, after attempt¬ 
ing to consult the plaintiffs seriously, de¬ 
cided not to run any risk in this highly 
risky working of the composite factory, but 
they took a lesser risk in working the sugar 
in the other factory and in other seasons 
which did not involve so much risk and the 
working whereof resulted in actual profit 
which has been shared by the plaintiffs. 

I do not wish to devote any time in exa¬ 
mining the figures which have been worked 
out by the learned Subordinate Judge as to 
the contemplated expenditure and receipts 
for 100 maunds of goor in these months. 
His calculation is at p. 26 of the judgment 
and although he may have over-estimated 
the value of the receipts or under-estimated 
the expenditure to a small extent here and 
there, upon the whole I agree with the con¬ 
clusion of the learned Subordinate Judge 
that if 100 maunds of goor had been worked 
there would have been a contemplated pros¬ 
pect of profit of about Rs. 21 per 100 
maunds. As indicated above, in my opinion, 
even if this is so, this cannot be made the 
foundation of giving the plaintiffs any de¬ 
cree for half the profits in what has not 
actually accrued but would have accrued if 
the calculation made by the learned Sub¬ 
ordinate Judge in the four months of De¬ 
cember, January, February and March had 
actually stood the test of time. The ques- 
lon whether these figures would work out 

. ° ® same figures after the 

p o ime is immaterial because we can- 

W OUrselves be guided « post 
facto, but we can only decide upon the prin- 

cip Q as o whether a prudent businessman 
ought to have embarked upon the specula¬ 
tion and risk m January and February 
keeping in view the attendant circumstan¬ 
ces which actually existed between the par¬ 
ties at that time. In my view, the answer is 
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emphatically in the negative and I would 
exonerate the defendants completely. 

I agree with my learned brother that the 
defendant-appellants are not entitled to 
challenge the decree so far as the sum of 
Rs. 31,744-0-10 was awarded by the preli¬ 
minary decree of 18th August 1930 by 
reason of their failure to prefer an appeal 
against that judgment and decree. The re¬ 
sult is that in my opinion the appeal must 
be allowed in part and the liability of the 
defendants reduced by Rs. 42,483-6 6 In 
the circumstances I would order the parties 
to bear their own costs of this appeal. 

[On difference of opinion between Moha¬ 
mad Noor and Manohar Lall JJ„ the case 

was referred to Dhavle J. who delivered the 
following judgment.] 

Dhavle J,—This matter arises out of a 
partnership action and has been referred to 
me under Cl. 28 of our Letters Patent on a 
difference of opinion between Mohamad 
N °or J and Manohar Lall J. The plaintiffs 
and defendant 6 were carrying on a busi- 
ness of manufacturing sugar under the 
style of Messrs. Noori Mian & Co. Thev 
owned the Desi Sugar Factory at Si wan, a 
refinery where sugar was manufactured 
from gur (molasses), and the Noori Sugar 
Works at Bhatm, a composite factory where 
sugar was manufactured as well from cane 
as from gur, the cane season being about 
November to May when sugarcane is avail¬ 
able as raw material while gur had to be 
purchased and stored from the middle of 
December to the middle of April for bein« 
refined into sugar from June to October. 
On account of financial embarrassments 

i n ! ere o d int0 a partnership with 
defendants 1 to 3 under a deed nf i 

confi be ^ 1 f 92 fu (E u 1} - This Partnership was 
confined to the business carried on at the 

factories (referred to as ‘mills’ in the deed). 

JLhe entire management was to be in the 

hands of the new partners who were to 
provide all the working capital without any 
interest, the owners on their part being 
entitled to nothing on account of the depre^ 
oiation of the machinery. The partnership 
was for an expressed term of five year 8 P 
Reference was made in the deed-of partner 

“o,‘? ho be ‘y 

“?5 ooo°th‘ he '“°‘™ " ■“StyteB. 

to be charged interest ?SeT 


A. I.B 
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cent, per annum. The profits of the sugar 
business were to be divided equally between 
the parties, but out of the owners’ moiety 
three-quarters was to be paid to the new 
partners on account of the mortgage and one 
quarter only was to be actually paid to the 
owners. Under cl. 3 of the partnership deed 
(which will have to be dealt with in detail 
later on) the new partners bound themselves 
to run both the mills throughout the season 
every year with sugarcane and gur, and 
apart from circumstances beyond their con¬ 
trol, such as celestial and terrestrial cala¬ 
mities and strikes, they were entitled to 
stop the manufacture of sugar on consulta¬ 
tion (if not by agreement) between the 
parties 

if at any time, on account of dullness of the market 
the rate of gur be such that there be no hope of 
profit in manufacturing sugar from gur. 

Exhibit 2, the mortgage bond, followed 
on 27th October 1925. This included among 
the mortgagees not the managing partners 
(defendants 1 to 3) only, but also their uncle 
Babu Kanhaiya Lai, the since deceased 
father of defendants 4 and 5. It was executed 

in pursuance of the said deed of partnership and in 
consideration of the advance of Rs. 5,75,000, carry¬ 
ing interest at 9 per cent, per annum for a term of 
five years, and in case of default the mortgagees 
shall be entitled to enforce their right for sale of 
the mortgaged property. 

Under cl. 5 of this bond it was agreed 
that notwithstanding the term of five years 
fixed in the partnership deed, the mort¬ 
gagees were, until the full discharge of the 

money due to them, entitled 
to retain under the terms of the aforesaid deed of 
partnership the enjoyment and possession of the 
properties (mortgaged) ... to use and dispose of it 
in and for the purpose of the said business .... 

Not long afterwards disputes broke out 
between the owners and the managing 
partners about making sugar from gur; the 
profits from this particular branch of the 
business were comparatively small, but the 
plaintiffs asked “when there is profit, why 
do you want to evade working with gur ?” 
There were other disputes also ; and on 27th 
August 1928, the plaintiffs gave a notice to 
defendants 1 to 5 through a pleader, charg¬ 
ing them with breach of “practically each 
and every term and condition of the partner¬ 
ship" and sayiDg that from that day the 
partnership stood dissolved, adding that it 
had stood “legally dissolved” on the death 
of Babu Kanhaiya Lai, an event of 34th 
January 1928. On 11th September 1928 
the managing partners sent a reply denying 
that Babu Kanhaiya Lai was a partner, 
and asserting that even if he were to be 


considered to have been a partner, the 
partnership was continued by the parties 
with full knowledge of the death of Babu 
Kanhaiya Lai. They further denied the 
breaches alleged by the plaintiffs and claimed 
in the event of dissolution of the partner¬ 
ship to remain in possession as usufructuary 
mortgagees. 

On 6th October 1928, plaintiffs brought 
their suit for a declaration that the part¬ 
nership “has been dissolved on the grounds 
mentioned in the plaint” (the notice of 
August besides the death of Babu Kanhaiya 
Lai) or for a decree for dissolution. The 
plaint also asked for accounts, besides re¬ 
covery of possession or management of the 
two factories and further, for a decree for 
Rs. 6,00,000 as profits (said in para. 7 of 
the plaint to be) 

calculated according to tli© true terms of the part¬ 
nership deed including the damages which the 
plaintiffs have suffered owing to the gross miscon¬ 
duct and negligence of the defendants. 

The gross misconduct charged included, 
without being mainly constituted by, the 
failure of the defendants in breach of the 
term in the partnership deed to work the 
factories with gur for the full season. One 
of the prayers made in the plaint as it stood 
originally was for 

removal of the defendants from the management 
and possession of the factories as partners or mort¬ 
gagees on such terms as the Court considers proper. 

By their written statement defendants 
denied that the partnership stood dissolved 
and also denied any breaches of the terms 
of the partnership deed. They further 
claimed to be in occupation of the two 
factories under what they called the usu¬ 
fructuary mortgage deed as well as the 
deed of partnership, and urged that the 
plaintiffs’ prayer for the defendants’ re¬ 
moval “as partners or mortgagees” was not 
maintainable unless plaintiffs sought re¬ 
demption of the usufructuary mortgage on 
payment of further court-fees. Upon this 
the plaintiffs had their plaint amended by 
the omission of the words “or mortgagees” 
from the prayer in question, stating that 
the words were redundant since it was only 
as partners that possession bad. been deli¬ 
vered to them and the mortgage was only a 
simple mortgage and had been discharged* 
This was done long after the issues had 
been framed and while the plaintiffs case 
was being opened and the question of 
court-fees discussed. 

On 30th June 1930, the Subordinate 
Judge delivered an elaborate judgment in 
the case, ordering that a preliminary decree 
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be passed for dissolution of the partnership 
as from that date with accounts as from 
1st December 1926, including Bs. 31,744 
awarded to the plaintiffs as compensation 
for their half share of the profits that would 
have accrued to the partnership if the 
managing partners had properly worked 
gur at Bhatni in 1925-26 and 1927-28. 
Babu Gurdayal Srivastava, the General 
Manager of the business, was appointed 
Receiver and directed to wind up the busi¬ 
ness and prepare the accounts. While the 
Receiver was doing this work, the plaintiffs 
filed an application on 27th April 1931, be¬ 
fore the successor of the Subordinate Judge 
who had passed the preliminary decree. In 
this application compensation was claimed 
for the failure of the defendants to work 
the Bhatni factory with gur in (May to 
October) 1929. Plaintiffs said that this 
failure of the defendants 

was deliberately and illegally done by them in 
contravention of the express terms of the deed of 
partnership and without the consent or approval 
of the members of Noori Mian & Co. as laid down 
in the partnership deed. 

This failure was subsequent to the filing 
of the suit, 

and as the trial had begun before the end of this 
period, so the only remedy of the plaintiffs is to 
ask for the assessment and getting of the compen¬ 
sation at this stage and before the preparation of 
the final decree. 

It was further pointed out in the appli¬ 
cation that the judgment of 30th June 1930, 
had ordered ‘that accounts are to be taken 
up to dissolution.’* The plaintiffs claimed 
Rs.. 42,483-6-6 on this account as their 
moiety of the estimated profits. In reply 
the contesting defendants said that the 
application was not legally maintainable 
during the course of the winding up pro¬ 
ceedings, that the application did not dis¬ 
close any cause of action for the damages 
claimed, that the defendants as managing 
partners had acted bona fide in view of the 
prevailing market rates of gur, that the 
p amtiffa had been informed of the position 
and were themselves of opinion that work- 
mg with gur was not profitable, and that if 

0 hatni factory had been worked with 

TQQ»7 wou ^ have resulted as in 

-28. Plaintiffs put in a rejoinder, and 
after a regular trial the Subordinate Judge 

fc u he application of the plaintiffs on 
1st October 1931, and directed that the 

^°9nnn a \T d by fchem together with 
Bs. 2000 as the costs of this proceeding be 

shown on their credit side in the final 

accounts as on 1st November 1929." In 

November 1931, the defendants applied for 

j 


a transfer of the proceedings to this Court 
in the exercise of its extraordinary original 
jurisdiction, and the case was transferred 
by consent accordingly and placed before 
Wort J. On 18th January 1932, the defen¬ 
dants moved this Court in revision (Civil 
Revision No. 33 of 1932) against the order 
passed by the Subordinate Judge on 1st 
October 1931. This application was dis¬ 
posed of by Wort J. in the revisional juris¬ 
diction of this Court on 13th February 
1932.. The learned Judge declined to inter¬ 
fere in revision on the ground that the 
defendants had a right of appeal. Ho also 
made certain observations on this occasion 
as regards the jurisdiction of the Subor¬ 
dinate Judge, and I shall have to refer later 
on to some of them so far as the appellants 
have relied on them. • 

Sitting on the extraordinary original side 
Wort J. was later on moved by the defen¬ 
dants under S. 151, Civil P. C., to vacate 
the judgment of the Subordinate Judge 
regarding the Bs. 42,483. The learned Judge 
held that, sitting as he was, his powers 
were no greater than those of the Subor¬ 
dinate Judge and that S. 151 was inappli¬ 
cable. An appeal was filed under the Letters 
Patent against this refusal and was held to 
be inadmissible. By an order of 10th Febru¬ 
ary 1933, the learned Judge gave effect to 
the order of the Subordinate Judge in the 
final accounts. On 21st March 1933, the 
learned Judge passed his last order in the 
account matter; and against the judgment 
constituted by this order the defendants 
appealed under Cl. 10 of our Letters Patent. 
This appeal was confined to the two sums 

of Bs. 31,744-0 10 and Bs. 44,483-6-6 
awarded by the Subordinate Judges to the 
plaintiffs by way of compensation or 
damages. It was heard by Khaja Mohamad 
Noor J. and Manohar Lall J. who were 
agreed that in respect of the sum of Rupees 
31|744-0-10 the appeal was barred by S. 97, 
Civil P, C., this part of the appeal being in 
fact not pressed. As regards the other item 
of ‘ damages" the learned Judges were 
agreed that the amount was correct, but 
they differed as regards the liability of the 
appellants to pay anything in the nature of 
damages for omitting to work the Bhatni 
Factory with gur in 1929; and this is the 
point which has been referred to me under 
Cl. 28 of the Letters Patent. Khaja Moha¬ 
mad Noor and Manohar Lall JJ. overruled 
the contention of the plaintiffs-respondents 
that no appeal lay against the order award¬ 
ing them this sum of Bs. 44,483-6-6. These 
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respondents have not repeated their con¬ 
tention before me but have accepted the 
position that an appeal does lie. 

Mr. P. R. Das for the appellants has 
urged in limine that the preliminary decree 
was a decree for accounts in common form 
only, and that therefore the lower Court had 
no jurisdiction, for the purpose of those 
accounts, to award damages for a breach 
which was not covered by the suit and 
decree. It is said that assuming that the 
breach, which is dated 1929, will support a 
decree for damages, it was an independent 
cause of action which had nothing to do with 
the suit as brought and the account as 
decreed, and that no notice should have been 
taken of it in working out the final decree— 
indeedmo notice could have been taken even 
before the preliminary decree : (1897) 2 Q B 
135. 16 Learned counsel adopted as his 
argument the observations of Wort J. in 
Civil Revn. No. 33 of 1932 that assuming 
that one partner can claim damages against 
another for such breach of duty as would 
entitle the objecting party to a dissolution, 
such a right has nothing to do with an ac¬ 
count and that the Subordinate Judge had 
no jurisdiction to pass “a sort of supple¬ 
mentary preliminary decree" “on a cause 
of action which did not arise in the plead¬ 
ings and on which no evidence was given 
and consequently he was functus officio." 

The relation of a preliminary to final 
decree was considered by Rankin C. J. in 
the Full Bench case in 57 Cal 1013, 16 and 
(it may be taken that the function of the 
latter is merely to re-state and apply with 
precision what the preliminary decree has 
ordained, and that the final decree is not 
only based on but is also controlled by 
the preliminary decree and cannot travel 
beyond it. In order to determine how this 
principle is to be applied to the present 
case, it is necessary to look somewhat 
closely into the nature of the suit and of 
the decree. Manohar Lall, J. has remarked 
that 

the suit stood, when the trial began, as a mere 
suit for dissolution of partnership and rendition of 
accounts 

in which the decree also awarded to the 
plaintiffs "certain sums in the nature of 
damages for non-working or short working 
of gur in the factories." This makes it all 

15. Buys v. Royal Exchange Assurance Corpora¬ 

tion, (1897) 2 Q B 135=66 LJQB 634=77 

Ij T 23=8 Asp M C 294, 

16. Taleb Ali v. Abdul Aziz, (1929) 16 A I B Cal 

689=123 I O 305=57 Cal 1013=50 C Ij J 566 
' =34 O W N 66 (F B). 


the more necessary to look closely into the 
nature of the partnership and of the suit 
and preliminary decree. The partnership 
was complicated by a mortgage in favour of 
the managing partners and Kanhaiya Lal, 
and by the managing partners being requir¬ 
ed to apply three-quarters of the owners’ 
moiety of the profits in discharge of the 
mortgage dues and to work the factories 
with gur to their full capacity. The preamble 
of the mortgage deed spoke of the mort¬ 
gagees, undertaking .to carry on as partners 
of the mortgagors the business of the two 
mills or factories, and cl. (5) of the mort¬ 
gage bond, which I have already quoted, in 
effect provided for an extension, if neces¬ 
sary, of the term of five years fixed in the 
partnership deed until the mortgagees were 
paid off either from the fixed proportion of 
the owners’ share of the profits or other¬ 
wise. The mortgage was thus so linked up 
with the partnership arrangements that 
Wort J. even spoke of the defendants being 
mortgagees in possession. The defendants 
also claimed throughout the suit to be 
usufructuary mortgagees or mortgagees en¬ 
titled to retain possession even after the 
dissolution of the partnership until the re¬ 
demption of the mortgage. The plaint as it 
originally stood sought the removal of the 
defendants from the management and pos¬ 
session of the factories as “partners or 
mortgagees." As I have already stated, the 
words “or mortgagees" were afterwards 
omitted when the defendants raised the 
question of court-fees. But in spite of the 
omission of those words defendants 4 and 
5, the heirs of Babu Kanhaiya Lal, remain¬ 
ed on the record, though they were not 
partnersand this actually enabled the 
parties—after the restoration of the facto¬ 
ries to the plaintiff—in substance to settle 
the mortgage claim by a personal decree 
against the mortgagors, as will be seen 
from Wort J.'s final order of 21st March 
1933. It is obvious that the learned Judge 
would never have allowed this if the suit 
had been no more than a mere partnership 
action plus a claim for damages for two 
specific breaches of the covenant to work 
with gur. 

The plaintiffs had claimed immediate 
possession of the factories besides a sum of 
six lakhs of rupees on the ground that 
their share of the profits of the partnership 
business "including the damages which 
they have suffered owing to the gross mis¬ 
conduct and negligence of the defendants" 
was “sufficient to wipe out the advance on 
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the security of the mortgage” and leave 
them with the credit stated. Though the 
plaint uses the word ‘damages’ in more 
than one place, the accounts annexed to 
the plaint to show how the sum of six lakhs 
was arrived at make no mention of damages 
but proceed on the profit that would have 
been earned if the factories had been work¬ 
ed as the plaintiffs claimed they ought to 
have been worked. There was an issue 
framed in the suit (issue 2) about 

whether the defendants worked the factories for 
the full season and to their full capacity and are 
guilty of various other acts of commission and 
omission complained of in the plaint. 


But, as Mr. P. R. Das himself points 
out, there was no issue framed about whe¬ 
ther the plaintiffs were entitled to damages 
for any of the large number of acts of com¬ 
mission or omission referred to in issue 2. 
The suit was brought on the footing that 
iihe partnership had already been dissolved 
by the death of Kanhaiya Lal, and, again 
by the notice of dissolution given by the 
plaintiffs in August 1928. Alternatively, 
the plaintiffs claimed to be entitled to get 
the partnership dissolved on account of 
'the gross misconduct of the financiers, the 
breaches committed by them in the obser¬ 
vance of the terms of the agreement, etc. 
The Court held that Babu Kanhaiya Lal 
had never been a member of the partner¬ 
ship, but that the plaintiffs were entitled 
•to dissolution and accounts. No less than 
thirty acts of commission or omission were 
established against the defendants, and the 
learned Subordinate Judge found more than 
one broad ground for decreeing dissolution 
besides breach of terms of partnership deed 
which are not trivial and persistently made”: 
see pp. 499-502 of Parts I and II of the 
paper book of Letters Patent Appeal No. 
'60 of 1933. Accounts were ordered from 
1st December 1926 to 30th June 1930. 

he latter was the date of the judgment 
and was fixed as the date of the dissolution, 

e ormer was the date of an adjustment 
o accounts which, as far as it went, was 

6 <-• ^ our ^ to be binding on the 

par ies. This adjustment was however found 
to have left out compensation to the plain- 

, or . r“ e managing partners’ failure to 
work with gur at Bhatni in 1926 (1925-26) 

an compensation on this account and com- 
P on also for the failure of the manag- 
•rng partners to work the Bhatni Factory 

• of 1927 r 9fi° capaoit y iu the season 

nlaintfflv * calculated on the basis of (the 


have been earned, was also awarded to the 
plaintiffs to be “set off against the mortgage 
dues”: see p. 505 ibid. It was also remarked 
under the issue relating to court-fees and 
relief that “there is no separate claim for 
damages which is not really covered by 
normal profits” (p. 508 ibid); and the ques¬ 
tion of compensation was merely dealt with 
as part of “the question of taking accounts 
and on what terms they are to be taken and 
for what period” (p. 502 ibid). The accounts 
decreed were thus not the ordinary accounts 
in an ordinary partnership action. They 
were not confined to the assets and liabili¬ 
ties of the partnership, but were to include 
“compensation” for the two branches prior 
to the suit “to be set off against the mort¬ 
gage dues.” It is even more significant that 
the compensation was awarded not because 
the plaint was taken to have claimed any 
damages separately from the claim for 
accounts but because the compensation 
represented the plaintiffs’ share of “normal 
profits ’ as part of the proper accounting in 
the case. It seems clear that the learned 
Subordinate Judge proceeded to his preli¬ 
minary decree not on the footing of an 
ordinary partnership action (with accounts 
in common form) plus damages for two 
specific breaches of covenant, but as if he 
had to settle all claims between the parties 
(including defendants 4 and 5 who were no 
partners), and that he held the managing 
partners liable not merely for profits actually 
made but also for profits that would have 
been made if they had observed their co¬ 
venant as regards the full working of the 
Bhatni mill down to the institution of the 
suit. And according to the decree the re¬ 
ceiver was not to be discharged “unless full 
accounts are taken of the dues and liabili¬ 
ties of the firm and the share of profits or 
losses of the parties.” 

Such was the preliminary decree which 
had to be worked out in the case. It was of 
course based on causes of action prior to the 
institution of the suit, and it ordered ac¬ 
counts up to 30th June 1930, the date of 
dissolution (a little under two years after 
the institution of the suit). The partner 
defendants had meanwhile continued to 
carry on the partnership business in asser¬ 
tion of their right to do so. The accounts 
ordered were to include “the share of profits 
or losses of the parties,” and what the 
Court meant by “profits” was indicated 
clearly enough by its treatment of the 
breaches by the managing partners of the 
covenant to work with gur in two yeajrs 
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prior to the institution of the suit. The 
profits or compensation on accouut of these 
breaches had been worked out on the basis 
of “normal profits,” and plaintiffs* share 
was to be set off against the mortgage dues. 
I am only repeating this in order to em¬ 
phasize the peculiar character of the preli¬ 
minary decree. No breach subsequent to the 
institution of the suit was before the Court 
which passed the preliminary decree, but 
(as already observed) the account ordered 
to be taken was, it would seem, intended 
to settle all claims between the parties 
including defendants 4 and 5 though it was 
declared that they were not partners. These 
defendants are among our appellants. 

Plaintiffs* petition of 27th April 1931, 
which I have already set out and which in 
substance asked for compensation for 1929 
on the same lines as for 1926 and 1928, 
was obviously meant as part of the proceed¬ 
ings in the suit consequent on the prelimi¬ 
nary decree with its date of dissolution and 
its compensation for breaches prior to the 
suit : see paras. 4, 5 and 7 to 9 of the peti¬ 
tion. It was also regarded in this light by 
the Subordinate Judge who negatived the 
defendants’ contentions: (l) that the plain¬ 
tiffs’ had treated the question of damages 
“as a separate claim from the claim of dis¬ 
solution,*’ and (2) that the trial Court had 
“kept the claim of dissolution based on 
misconduct apart from the claim for dama¬ 
ges arising from that misconduct.” It was 
for these reasons that by an order of 16th 
May 1931, (see pp. 276-9 of the paper 
book already referred to) he held that the 
plaintiffs’ application of April 1931 must 
be enquired into as a part of the proceed¬ 
ings consequent on the preliminary decree. 
Defendants applied to this Court in revision 
against this order, but the application, Civil 
Revision No. 332 of 1931, was rejected by 
Wort and Khaja Mohamad Noor JJ. on 
18th June 1931 : the learned Judges were 
apparently not satisfied that any question of 
jurisdiction was involved—an important cir¬ 
cumstance which ought to be borne in mind 
before allowing this appeal on the ground 
that the application of April 1931 was in¬ 
competent and that the plaintiffs’ remedy, 
if any, was by suit. The Subordinate Judge 
then investigated the matter and passed his 
final order on the 1st of October 1931 and 
when defendants again came up in revision 
before Wort J. in Civil Revision No. 33 of 
* 1932, the application was dismissed on the 
1 ground that they had a right of appeal, the 
learned Judge adding that he could not in 


his discretion exercise his revisional juris¬ 
diction because 

the High Court should not interfere in interlocutory 

matters by way of revision when the same relief can 
be obtained in another way. 

The order fixing the compensation for 
1929 thus seems to have been regarded by 
Wort J. in this context as an interlocutory 
matter, though he had also observed that 
the Subordinate Judge was functus officio 
and had no jurisdiction to pass a supple¬ 
mentary preliminary judgment or decree. 
The defendants, who were aggrieved by th© 
order of the 1st October 1931, did not ap¬ 
parently consider that they were entitled to 
appeal against it before the final decree. 
They would have been entitled indeed if 
they wished to appeal at all, bound to do so 
without waiting for the final decree, if th© 
order of the Subordinate Judge had really 
been a supplementary preliminary decree. 
But, as I have already said, the plaintiff© 
respondents do not now dispute the right of 
the defendants to maintain an appeal at th© 
present stage against the sum awarded by 
that order of the Subordinate Judge, though 
they did dispute it before Mohamad Noor 
and Manohar Dali JJ. It cannot therefore 
be said to be absolutely necessary now to 
determine whether the order was merely 
an interlocutory order or whether it really 
amounted to a supplementary preliminary 
decree. 

What I have said about the peculiar 
character of the preliminary decree is suffi¬ 
cient to dispose of the appellants’ contention 
that it was a decree for accounts in common 
form. The alleged breach of 1929 was not, 
in fact, brought forward as “a cause of ac¬ 
tion” for another preliminary decree, and I 
have already said enough to show why it 
cannot be held to have nothing to do with 
the suit as brought and the account as de¬ 
creed. This alleged breach did mean a fresh 
investigation, only because it arose long alter 
the institution of the suit; if the claim suc¬ 
ceeded, however, its disposal was, in my 
opinion, determined by the preliminary de¬ 
cree for accounts of “the share of profits” 
and would have followed exactly the same 
lines as for 1926 and 1928. When the de¬ 
fendants objected that the application of the 
27th April 1931, did not disclose a cause of 
action, the plaintiffs’ rejoinder was that the 
“cause of action” accrued on the 30th. 
November 1929 and the final order of the 
Subordinate Judge directed that the amount 
claimed by the plaintiffs be shown “on 
their credit side in the final accounts as on 
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1st November 1929.** These dates rather 
militate against the contention (accepted by 
Wort J. and Manohar Lall J.) that the 
plaintiffs could have amended their plaint 
so^ as to include this breach of 1929 ; for the 
trial of the suit had already begun (on the 
18th September 1929.) So far, moreover, as 
dissolution of the partnership (with an order 
for accounts as a matter of course) was con¬ 
cerned, the plaintiffs had a complete cause 
of action in 1928 independently of any 
breaches of the covenant to work with gur. 
The principle that the rights of the parties 
must be ascertained as at the date of the 
action brought, in support of which Mr. Das 
oited (1897) 2 Q B 135, lo does not seem to 
have any application to a case like the pre¬ 
sent ; if it did, the contention that the plain¬ 
tiffs ought to have amended the plaint so as 
to include the breach of 1929 would itself 
be wholly untenable. The breach of 1929 
did not affect the plaintiffs’ right to a dis¬ 
solution of partnership, nor their right to an 
account as already decreed. What it did do 
was to add precision to the account of the 
profits” of 1929 and possibly lend to a 
determination of the “mode” in which the 
account of that year (within the meaning of 
our O. 20, R. 17) was to be taken on grounds 
which were not and could not be before the 
learned Subordinate Judge when he passed 
his preliminary decree. The position seems 
to be somewhat similar to the “just allow¬ 
ances” that are allowed injEngland, a point 
with which I propose to deal later on. If 
the suit had been an ordinary suit for dis¬ 
solution and accounts, the breach of 1929 
might perhaps have been an independent 
cause of action if advanced as a ground for 
damages; but as it was, a careful reading of 
the plaint, judgment and decree, as shown 

t?'!? 7 - 0 * J? ads fco fcbe conclusion, reached by 
Khaja Mohamad Noor J. that “the investi¬ 
gation of the claim for the loss (of 1929) 
was covered by the suit and the preliminary 

T^ r rt e0 [° r B>c , counts ” For, as the Subordinate 
Judge has shown, the failure of the manag¬ 
ing partners properly to work with gur 
recurred year after year, though a loss was 

2 Ur i 6 “ P 6 - 27 no compensation 
was claimed for that year. 

1 - JL. 6 ^ fc kat the contention that the 
plaintiffs should have amended their plaint 

LtL°,i' n f Ude the breach of 1929 ia not 
intended to convey that the failure was 

™d t6ly f f n al mu nd left them without any 
remedy at all. There could be no res judi¬ 
cata regarding a cause of action” that 
arose subsequently to the suit. It would, 
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therefore follow that if the breach of 1929 
were, as the appellants say, an indepen¬ 
dent cause of action, the plaintiffs should 
have proceeded not by an application in 
the proceedings after the preliminary decree 
but by suit. But supposing that it was 
open to the plaintiffs during the account 
proceedings to bring such a suit (a point 
by no means free from doubt) and that they 
had done so, the suit would, on account of 
its connexion with the partnership, have 
presumably been tried by the same Sub¬ 
ordinate Judge (and the proceedings relat¬ 
ing to the accounts stayed meanwhile). When 
asked to point out in what material respect 
the appellants would have been better off 
if the plaintiffs had filed such a suit instead 
of the application of April 1931. Mr. Das 
frankly admitted his inability to do so. The 
application was dealt with in all material 
respects exactly like a suit. It is true that 
it was not stamped as a plaint, but this is 
explained by the treatment of the question 
of court-fees on the plaint of October 1928 

r ? T S T Ue *°- 6 afc PP- 507 fc o 510 of Parts 
1 and II of the Paper Book in Letters Patent 

Appeal No. 60 of 1933); and the absence of 

court-fees can furnish no real grievance to 

the appellants as in the result they would 

have had to bear the cost, and they have 

had their mortgage claims settled in this suit 

without the payment of court-fees by either 

Vr\ni7 tbe ruJe laid down in 20 C L J 
107 has been repeatedly followed in this 

Court, that though a suit is to be tried in 

all its stages on the cause of action as it 

existed at the date of its commencement 

notice may be taken of events which have 

happened since the institution of the suit 

and relief afforded to the parties on the 

basis of the altered conditions, where it is 

necessary to do so “in order to shorten 

litigation or fo> do complete justice between 

Pat 39*6 See f ° r example A 1 B 1928 

The facts that I have stated in some 
detail show how the proceedings were at 
point after point unlike the proceedings in 
an ordinary partnership action with ao 
counts in common form. It is no doubt 
possible to take a stricter view of the 
pleadings and orders, but if that is so, will 

t0 h0ld thafc beca * 8 e the 
plaintiffs did n ot amend their plaint in res- 

17. Rai Charan Mandalay. Riswa TT 

§2? 1E “ ™o 4 jfsa 

IS. IHtablm. , 13!8) 
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pect of the breach of 1929 and were there¬ 
fore left without any express direction in 
respect of it in the preliminary decree, 
therefore they could only obtain “compen¬ 
sation” for this breach by bringing a sepa¬ 
rate suit? To do so would be to defeat a 
just claim (an assumption which must be 
made in the present context) for purely 
technical reasons, since a suit would now 
be time-barred. This result must, in my 
opinion, be avoided if possible within the 

limits of the law. In 27 0 W N 989 2 their 
Lordships of the Judicial Committee had 
affirmed a decision of the Calcutta High 
Court and added that “an account should 
be directed showing what, if anything, is 
due from the first appellant (the shebait) 
to the estate;” and upon the basis of this 
order the Subordinate Judge made an order 
defining the extent and character of the 
liability of the shebait to render an account 
and specifying the mode, the period and 
the properties. Mookerji and Rankin JJ., 
held that the Subordinate Judge had juris¬ 
diction to pass the order. Mr. Das has 
endeavoured to distinguish the case in 
question as a case against a trustee, while 
a partner is not a trustee. The point of 
such a distinction if any, would be that a 
trustee cannot avail himself of a plea of 
limitation against the cestui que trust and 
may further be liable to account on a foot¬ 
ing of wilful default. But no question of 
limitation arises in the present case, nor am 
I at present concerned with whether the 
managing partners were liable to be held 
responsible for profits that were not but 
would have been earned ; it will presently 
appear that they were. The fact remains 
that in the case cited jurisdiction was found 
for the Subordinate Judge to define some¬ 
thing which was left undefined in the order 
for an account. The learned Judges actu¬ 
ally held that the Subordinate Judge’s order 
was a supplementary preliminary decree but 
as I have already shown, it is immaterial in 
the present case whether the Subordinate 
Judge’s order was of that character or was 
merely an interlocutory order, though I am 
inclined to agree with Mohamad Noor J., 
that it was an interlocutory order. 

A still more illuminating illustration of 
what a Court may do is furnished by 
11 Pat 22 19 a case of a suit for recovery of 
the plaintiffs* milkiat share, for joint pos¬ 
session over the khudkasht lands to the 

19. Raghubans Narain Singh v. Khub tial Singh, 
(1931) 18 A I R P O 209 = 133 I C 730 =11 
Pat 22 = 58 I A 299 (PO). 


extent of their share therein and for mesne 
profits. This was decreed, but on appeal 
there was a remand. A fresh trial followed, 
and then another appeal, which ended in 
a compromise decree entitling the plain¬ 
tiffs not to joint possession over the khud¬ 
kasht lands and mesne profits, but to com¬ 
pensation. The question thus arose whether 
the plaintiffs were entitled to compensa¬ 
tion for .the period '(of about 15 years) 
subsequent to the institution of the suit 
the defendants still being in possession. 
Had the decree that was ultimately passed 
awarded mesne profits, the plaintiffs would 
have been entitled to a decision in their 
favour under O. 20, R. 12. But the decree 
was for compensation, and this Court held 
that the matter was governed, not by the 
rule in 18 Cal 10, 20 but by the general rule 
that the Court has no jurisdiction to give 
plaintiffs a decree in respect of a cause of 
action that had not accrued to them at the 
date of the institution of their suit. On 
appeal to the Privy Council, Lord Blanes- 
burg observed; 

Their Lordships do not question the correctness 
of the general proposition with which the learned 
Judges commence, and its cogency was enforced 
by Mr. Pringle’s able argument before the Board. 
But the learned Judges have failed to appreciate the 
importance and breadth of the decision of the 
Board in 18 Oal 10. 20 Their Lordships can see no 
indication in the report of that case that the 
period for payment there fixed was so fixed by 
consent, or by any other considerations than those 
of justice, equity and good conscience, which in¬ 
structed the decision regardless of considerations 
purely technical in character. It is a precedent 
which completely justifies, in point even of princi¬ 
ple, the view of the order of 4 th February 1919, 
taken by the learned Subordinate Judge. 

Thus it was held, in substance that not¬ 
withstanding the general rule that a claim 
cannot be decreed that had not accrued at 
the date of institution of a suit, the Court 
had power in the circumstances of the case 
to decree compensation for a period subse¬ 
quent to such date. In the present case the 
plaintiffs apparently did not anticipate dis¬ 
solution from the date of judgment only, 
and their failure to amend the plaint before 
the preliminary decree so as to include the 
breach of 1929 cannot from any point of view 
be taken to bar that claim altogether. They 
were entitled to, and had obtained, an order 
for dissolution and accounts irrespective of 
this breach. A suit by one partner against 
another for damages for breach of a cove¬ 
nant of the partnership d eed, brought 

20. Robert Watson v. Ramohand Dutt, (1891) 18 
Oal 10 = 17 I A 110 = 5 Bar 535 (PO). 
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jbefore dissolution, is liable to be defeated 
on the ground that a suit between partners 
should be a suit for general accounts in 
which the defaulting partner could be 
debited with any loss that might have been 
caused by his action: AIR 1927 Mad 650. 21 
But -here there was at the time of the 
plaintiffs’ application of 1931 already a 
decree for dissolution and general accounts. 
If instead of making that application plain¬ 
tiffs had proceeded by suit, I take it (as I 
have already said) that the accounts that 
were proceeding under the preliminary 
decree would haveibeen held up, for, it is 
not to be supposed that the defendants 
who maintained that much money was due 
to them from the partnership would have 
agreed to accept a liability to the plaintiffs 
irrespective of the general accounts in pro* 
gress. I have also already shown that such 
a suit, if one lay at all during the pendency 
of the accounts, would have been triable by 
the same Subordinate Judge (no less than 
an amendment of the plaint before the pre¬ 
liminary decree, suggested by Wort J. and 
also by Manohar Lall J.). Further, while 
compensation” for breaches was in fact 
not dissociated from the general accounts of 
the partnership business, the claim for 
1929 was not res judicata. If a fresh suit 
had to be brought, the plaint would have 
contained nothing that is not to be found 
in the petition of April 1931, read with the 
plaint of 1928, and the actual proceeding 
before the Subordinate Judge in substance 
went on like a suit, the right of appeal be¬ 
ing now conceded to the appellants by the 
other side. It seems to me, that in these 
circumstances the question raised by the 
appellants refers less to jurisdiction pro¬ 
perly so called—the authority of the Court 
to deal with the subject-matter — than to 
echnicalities of procedure. In my opinion, 
he order awarding the sum in question to 
the respondents, even if it might appear 
irregular from some points of view, cannot 
now be properly interfered with on the 
ground that the Subordinate Judge had no 
jurisdiction” fc 0 make it; to do so would 
e o sacrifice considerations of justice, 
cqui y and good conscience to considera- 
tions which in 11 Pat aa » the i r Lordships 

ie Judicial Committee overruled as 

P f U ^ ly D 6 ? hm °. al in ch aracter. O. 33. R. 8, 
of the Rules of the Supreme Court in Eng. 
land provides that 

In taking any a ccount direc ted by any judgment or 

21 ‘ v7 Ohellappa Aiyar, 

119*27; 14 A I R Mad 650=1011 0 390. 
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order, all just allowances shall bo made without 
any direction for that purpose ; 

and when a partnership account is ordered 
it is not usual for the Court to determino 
beforehand what are,- and what are not, 
just allowances. Wilful inattention to busi¬ 
ness, which is discussed at page 469 of 
Lindley on Partnership (10th Edn.) in 
the Section relating to ‘‘Compensation for 
Trouble” is thus apparently dealt with by 
the Master in the first instance, proceed¬ 
ing on the articles of partnership and the 
settled rules and principles. We have no 
specific provision in India corresponding to 
this O. 33, R. 8 though under O. 20, R. 15 
of our Code the Court is, by its preliminary 
decree, to direct such accounts to be taken 
as it thinks fit, while R. 17 of the same 
Older, which Mohamad Noor J. apparently 
had in mind, enables the Court by any 
subsequent order to give any special direc¬ 
tions with regard to the mode in which the 
account is to be taken. The model form of 
decree, Form No. 21, given in Sch. 1, App. D, 
to our Code of Civil Procedure does not 
speak of the share of profits or losses of 
the parties” (the expression found in our 
preliminary decree); and conceding that 
the receiver appointed to take ordinary 
accounts in an ordinary partnership action 
could not have gone into the question of 
profits” in the sense intended by the 
learned Subordinate Judge, that does not 
seem to mo sufficient to negative the power 
of the Subordinate Judge himself to look 
into the question on an application by the 
plaintiffs in the proceedings that followed 
upon his preliminary decree. The appel- 
lants objection on the score of want of 
jurisdiction must therefore be overruled. 

I now turn to the question whether in 
law a claim for compensation in the sense 
used by the Subordinate Judge, i.e., a claim 
for the plaintiffs’ share of the profits that 
would have been earned for the partnership 
if the managing partners had observed their 
covenant to work with gur—lies against 
partner. In his observations in Civil Revi¬ 
sion No. 33 of 1932, Wort J. called it a moot 
question, in the absence of any authority 
to the contrary, whether one partner can 
claim' damages against another for such 
breach of duty as would entitle the objec¬ 
ting party to a dissolution. But dissolution 
and accounts had already been decreed in 
the present case irrespective of the alleged 
breach of 1929, and the preliminary decree 
awarding what was called compensation for 
the breaches of 1926 and 1928 had not been 
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appealed against, though these breaches 
were among the many matters on which 
dissolution was decreed. The breach of 1929 
could no longer be used for obtaining a 
decree for dissolution or accounts, and I do 
not suppose that the learned Judge really 
meant to imply that the plaintiffs were left 
without any remedy at all. 

Manohar Lall J. however after pointing 
out that the obvious remedy of a partner 
against a co-partner who refuses to carry 
out the terms of the partnership is to apply 
for dissolution under S. 254, Contract Act, 
takes the view that the aggrieved partner 
cannot “also claim damages against his 
partner who wilfully breaks the terms of 
the partnership.” But, it is by no means 
clear whether the learned Judge meant 
that no compensation could be claimed for 
the breach of 1929 even though the plain¬ 
tiffs had already obtained a decree for dis¬ 
solution and accounts; and the case he next 
proceeds to refer to, (1878) 8 Ch D 345 12 
seems to show that such a claim does lie. 
For, that was a case in which, after the 
expiry of the terms of a partnership, the 
plaintiffs discovered that during the part¬ 
nership the defendant had, in spite of a 
covenant “not to engage, directly or indi¬ 
rectly, in any business except upon the 
account and for the benefit of the partner¬ 
ship,” been engaged in another business in 
which he had made profits. They then filed 
a bill to compel the defendant to account 
to the partnership for such profits and also 
brought a supplemental action claiming that 
the defendant's interest in the other busi¬ 
ness formed part of the partnership assets. 
Both were dismissed by Jessel M. B. who 
said that it did not appear that the defen¬ 
dant had damaged the partnership at all; 
and in upholding his decision, James L. J. 
endorsed the observation of the Master of 
the Bolls that you cannot extend the cases 
with regard to a share in the profits to a 
case in which as between the parties there 
really was nothing but a breach of cove¬ 
nant which could not have resulted in the 
slightest loss to the partnership, and added 
that if it could have been shown that the 
breach led to the covenant or neglecting the 
business of the partnership, “that would 
have been a matter for an action for dama¬ 
ges if it could have been alleged or shown 
here.” This is sufficient to show that dis¬ 
solution is not the only remedy available 
for a breach of covenant by a partner, if 
that is what Manohar Lall J. really meant 
to hold, especially regarding the breach of 


1929. But if the learned Judge meant no 
more than that there should have been a 
suit for damages for this breach, I have 
already shown, as regards this question of 
procedure, how in the circumstances of this 
case the application of April 1931 was not 
insufficient. 

What Wort J. and Manohar Lall J. pro¬ 
bably had in mind was the rule strikingly 
illustrated in a case already referred to by 
me, A I B 1927 Mad 650, 21 in which a suit 
was brought by one partner against another 
for damages for breach of certain covenants 
in the partnership deed. This was dismissed 
on the ground that the proper course was 
to bring a suit for general accounts and 
debit the defaulting partner with any loss 
that might have been incurred by his 
action, in the general accounts; and the 
reason given was that if (except in certain 
special cases) a suit for damages alone re¬ 
garding one item is allowed to be maintained 
then it might be that a partner may be 
decreed to pay a sum of money, whereas 
when the general accounts are taken and 
the whole profits ascertained, payment may 
be due to him. The present suit was not of 
the character disallowed in the Madras case; 
and the plaintiffs' claim for compensation 
for 1926 and 1928 is in any event res judi¬ 
cata. But the Madras ruling makes it clear 
that a claim for damages for breach of 
covenant by a partner does not disappear 
when accounts are taken (upon a dissolution 
or otherwise), though where the claim is 
advanced in the suit for (dissolution or) 
general accounts, it may be included in the 
decree under “just allowances,” as was done 
by Lord Buokmaster in 25 G W N 314. 22 

If the breach is subsequent to the insti¬ 
tution of the suit for dissolution and the 
claim is advanced while accounts are being 
taken under the preliminary decree, the 
aggrieved partner must, in my opinion, get 
his damages or compensation, whether by 
a separate suit or (where as is the case here 
the preliminary decree is in sufficiently 
wide terms) by an application in the pro¬ 
ceedings that lead to the final decree. 

The question next arises whether the 
damage or compensation for such a breach 
is rightly found by calculating the loss of 
profits that would have been earned but for 
the breach, a mode of calculation conve¬ 
niently referred to as accounting on the 
footing of wilful defaul t, and commonly 

22. Krishnamachariar v. Sankara, (1921) 8 A I R 
P C 91=57 I 0 713=25 C W N 314 (P 0). 
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adopted in oases against trustees and usu¬ 
fructuary mortgagees. Mr. P. R. Das con¬ 
tends that even if the managing partners 
be liable in damages for breach of covenant 
as regards their failure to work with gur in 
1929, they are not liable to account for 


profits on the footing of wilful default, 
since they were not trustees, and even as 
usufructuary mortgagees or mortgagees in 
possession they did not render themselves 
liable to account on such a footing. There 
is no dispute that the partners were not 
trustees; and notwithstanding cl. 5 of the 
mortgage bond, it seems to me, that the 
mortgagees were not in possession as mort¬ 
gagees -of the partnership business, which 
was confided to the managing partners 
only. But this does not, by any means, 
dispose of the matter. “Losses attributable 


to one partner’s misconduct or negligence,” 
v to quote the last marginal note at p. 459 of 
Edn. 10 of Lindley on Partnership) are 
governed by the rule in (1845) 1 Coll C C 
589 6 at page 604 : 

Suppose the case of an act of fraud, or culpable 
n Q£ligGnce, or wilful default, by a partner during 
the partnership, to the damage of its property or 
interests, in breach of this duty to the partnership; 
whether at law compellable, or not compellable, he 
is certainly in equity compellable to compensate or 
indemnify the partnership in this respect. 


This is indisputable law. Mr. P. R. Das 
has argued that the plaintiffs’ case about 
the breach of 1929 was a case of fraud. 
But neither in the plaint nor in their appli¬ 
cation of 27th April 1931 did the plaintiffs 
charge the managing partners with fraud. 
The plaint spoke of the gross misconduct 
and negligence of the financiers and of the 
damages which the plaintiffs had suffered 
owing to suoh gross misconduct and negli¬ 
gence. We have already seen that the actual 
claim in the plaint was not one really for 
damages apart from dissolution and accounts, 
ut for the plaintiffs’ share of the profits 
hat would have been earned if the manag¬ 
ing partners had worked with gur accord- 
^ng to their covenant. In their application 
5*. Apnl 1931 plaintiffs said that even after 

e institution of the suit the defendants 

' 1 i non wor k khe Bhatni factory with gur 

JioiiKo ; , and ^afc ^kis non-working was 
vonfin^f n aD< ^ illegally done by them in contra - 
V; n ,°* ex P r ess terms of the deed of partner- 
’ L D without the consent or approval of the 

partnership deed" Mia “ & C °’ aS Iaid d ° WQ in the 

In their answer the defendants claimed 
that as managing partners they had “acted 
ona fide in view of the prevailing market 
rates of gur in not working the Bhatni 


Factory with gur.” These pleadings do not 
raise any question of fraud at all, though 
Mr. Das has argued that the absence of 
bona fides is the same as fraud, in order 
not indeed to show that the application of 
April 1931 should have been thrown out, 
as Manohar Lall J. was apparently inclined 
to hold, on the ground that it did not (by 
itself) give any particulars of the fraud, but 
to establish that the managing partners 
who might in case of fraud have been liable 
to account for profits that were not made 
were free from such liability because they 
acted bona fide. But the pleadings do raise 
a question of wilful default by the manag¬ 
ing partners to the damage of the interests 
of the partnership in breach of their duty 
to the partnership, and it seems clear that 
if this is established, the managing partners 
were in the words of Knight Bruce V. C., 
compellable to compensate or indemnify 
the partnership for the damage caused by 
their wilful default. (1845) 1 Coll C C 589 y 
was decided in 1845, and when Knight 
Bruce V. C. spoke of ‘wilful default’ in that 
case, it is not to be supposed that he used 
the words in any very technical sense such 
as may since have become associated with 
them; he also spoke of culpable negligence, 
and I take the expression ‘wilful default’ 
in the context to mean some wilful mis¬ 
conduct, some failure to do one’s duty pur¬ 
posely and wilfully. Supposing such wilful 
default is established (a point which will 
be dealt with later on), how is the liability 
of the managing partners (who made the 
default) to compensate or indemnify the 
partnership to be worked out ? The lower 
Court did this (as had been done for 1926 
and 1928) by finding out what profit the 
partnership would have made if the manag¬ 
ing partners had done their duty and worked 
with gur; and the appellants have not been 
able to suggest any other possible method 
in a case of wilful default. 

Manohar Lall J. seems to have thought 
that this method did not give “actual” 
damage but involved a hypothetical element 
for which there is no warrant in law. But 
even in (1842) 1 Y & C C C 280, 23 referred 
to by the learned Judge, there was a hypo¬ 
thetical element—the amount of £1202 
5s. 9d. which the 47 bales would have pro- 

fche defend ant had sold them on 

^n h -,o^ emb0r 1818 ( in stead of waiting 
till 1827); and what the defendant would 

23# °o a ! g oL Ford ' < 18 * 2 > 1 Y & G 0 0 280 = 57 

xt H o 20. 
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have been charged with was the excess of 
this hypothetical amount over the actual 
sale proceeds, £123 3s. lid., if he had been 
shown to have done anything which would 
throw all the consequences of the delayed 
sale on him alone. What Lord Atkinson 
called a ruling principle and a just princi¬ 
ple in (1911) A C 301 24 is the general 
intention of the law that in giving damages 
for breach of contract, the party complain¬ 
ing should, so far as it can be done by 
money, he placed in the same position as 
he would have been in if the contract had 
'been performed. It seems to me that this 
necessarily involves a hypothetical element 
except in the few cases where the breach 
relates to ascertained sums of money. In 
53 I C 2, 7 referred to by Manohar Lall J. 
the damage could be called actual because 
it related to specific sums of money which 
ought to have been but were not recovered 
for the partnership. But in the majority of 
cases, where loss results from non-perfor¬ 
mance, one can only estimate its extent 
and the consequent compensation by con¬ 
sidering what would have happened if the 
contract had been performed, and with the 
utmost respect for Manohar Lall J., I con¬ 
ceive that such claims cannot be rejected 
merely on the ground that the loss is not 
actual in the sense in which that learned 
Judge seems to have used the word. 
Another objection to the method adopted 
by the lower Court is that, as observed by 
Wort J. the Subordinate Judge has pro¬ 
ceeded ex post facto and condemned the 
defendants for not working gur because as 
it turned out, sugar could have been manu¬ 
factured from gur profitably, 

although when the season commenced in Novem¬ 
ber 1928 it was the opinion of the defendants in 
consultation with the plaintiffs that sugar could 
not be manufactured from gur at a profit. It 
seems that the plaintiffs to a very large extent 
acquiesced, in the sense ab any rate that they 
were not prepared to give any definite instructions 
to the defendants. 

The opinion of the defendants and the 
plaintiffs* acquiescence are questions of fact 
that will be dealt with later. As to damage 
ex post facto —or as Manohar Lall J. puts it, 
“upon a priori reasons on the ex post facto 
principles’*—the loss caused to the partner¬ 
ship has been taken to be equal to the pro¬ 
fits that would have been earned if Bhatni 
had been worked with gur in June-October 
1929; but this has been done after first 
ascertaining that on the figures available to 

34. Wertheim v. Chicoutimi Pulp Co., (1911) A C 
801 = 80 L J P C 91. 


the managing partners in the cold weather* 
of 1928-29 when the requisite gur was to- 
be purchased and stored, they had reason 
not really to apprehend any loss but to ex¬ 
pect a profit, though only a comparatively 
small profit of Rs. 21-11-0 per hundred 
maunds of gur which would have cost over 
Rs. 500 for purchase and manufacture. The- 
managing partners were under an obliga¬ 
tion to work with gur unless the condition* 
of the market held out no hope of profit. 
For deciding whether to work in the com¬ 
ing June-October, the relevant time was- 
the previous cold weather when gur was to- 
be purchased and stocked for use in the 
working season. Though the decision was- 
to be made in the preceding cold weather, 
the loss of profit to the partnership could' 
properly be, and has in fact been, calcu¬ 
lated, not from the forward figures then* 
available but from the rates actually pre¬ 
vailing in the working season. No liability 
to pay compensation would, of course, have- 
arisen, if the cold weather rates had shown* 
no prospect of profit; and even if any arose- 
on those figures, it was liable to be nullified' 
by an actual fall of the sugar market. For,, 
had the actual prices of the products-sugar,, 
refined molasses etc.—in the working sea¬ 
son June-October been so low as to leave- 
no profit, there would, of course, have been* 
no basis for a claim for a share of the pro¬ 
fits or equivalent compensation for non¬ 
working. But I am unable to see why this 
last consideration should, when the forward 
rates in the cold weather have first been 
found not to be such as to hold out no pros¬ 
pect of profit, lead to our withholding, 
compensation to an extent determined on 
the basis of the actual prices of the pro¬ 
ducts in the working season and an assum¬ 
ed working of the mill to its full capacity. 
The expressions ex post facto and a priori 
do not, by themselves and apart from the- 
view that the learned Judges apparently 
took of the facts, seem to me to provide* 
any reason for condemning the only method 1 
that anybody has yet suggested of working 
out the compensation in this case. 

Mr. P. R. Das has also argued that 
plaintiffs are not under S. 73, Contract Act, 
entitled to compensation on the basis of 
loss of those profits which might have been- 
earned, because such loss could not have 
been in the contemplation of the parties 
when they made the contract and cannot 
be said to have naturally arisen in tho* 
usual course of things from the managing, 
partners’ breach of the covenant to work 
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with gur. He cited in support 21 Mad 172, 25 
a case which corresponds very closely with 
Illustration (q) to die section, though the 
latter deals with a case against a supplier 
instead of a carrier of goods. But it is im¬ 
possible to imagine—nor do the appellants 
suggest—what damage—in case of a breach 
of the covenant in question—other than the 
loss of profits that might have been earned 
could have been in the contemplation of 
the parties when they made the contract, 
or what damage, if not the loss of pro¬ 
fits, would have naturally arisen from the 
breach. Ours is (unlike Illustration (q) re¬ 
ferred to above) not a case of any special 
circumstances, known to one party to the 
contract and not communicated by him 
to the other, and thus leading to remote 
damage as it is often called, i. e. damage 
which could not have been in the contem¬ 
plation of the latter in case of a breach. 
Nor has Mr. Mitra, who replied for the 
appellants, been able to suggest how the 
compensation to which the plaintiffs might 
be entitled by reason of the managing part¬ 
ners breach of covenant can possibly be 
calculated except by working out the loss 
of profits. Where no profits were actually 
made, they must (as I have already shown) 
be estimated, and I am unable to see why 
this principle should not apply merely 
because this was a partnership action. The 
wilful default spoken of in (1845) 1 Coll 
CC 589° may, in some cases, result in actual 
damage; but it will at least as often lead 
to damage which can only be estimated 
because it arises from the failure to do 
work which ought to have been done. If 
this involves what has been called account¬ 
ing on the footing of wilful default, there 
can be nothing to take exception to it if 
it should be by reason of their wilful de- 
ault that the managing partners are held 
liable. In my opinion, therefore, compen¬ 
sation for 1929 on the lines adopted below 
was permissible as a matter of law. 

Turning now to the question whether 

ere was wilful default on the part of the 
managing partners in their failure to work 

firof\^ Ur m it is necessary to refer 

° a ® ma il controversy before me about 
s °* 0ne ex P ress i° n i n the third 
, hG , Partne rship deed. I have had 
o o clause translated by an official 
translator of this Court at the instance 
of the parties, and this translation, which 
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the parties have substantially accepted, 
runs as follows : 

It shall bo incumbent upon tho second party to 
run both tho mills throughout tho season every 
year with sugarcane and molasses. If at any time 
on account of dullness of tho market, tho rate 
of molasses bo such that there be no hope of profit 
in manufacturing sugar with molasses, then in 
that case manufacture of sugar with molasses may 
bo stopped by consultation among (with the con- 
sent of) the parties. In any other case, the said- 
mills shall not bo closed. Of course, if such cir- 

i . . . arise, as for instance celestial and 
terrestrial calamities and strikes in railways, and 
mills etc., which may be beyond the control of 
the second party and on account of which the 
work of the said mills cannot be carried on, in 
that case also tho work can be stopped. 

As roga-rds the words “(with the consent 
of)” in the above translation, the official 
translator notes There are no words in 
tbe vernacular for the words within the 
brackets. But such is the implication.” 
The last sentence of the clause regarding 
celestial and terrestrial calamities requires 
no consideration. The first sentence imposes 
upon the second party a positive obligation 
to run both the mills throughout the season 
with (in particular) gur : and the third 
sentence makes this emphatic by providing 
that in any event other than that dealt 
with in the second sentence “the said mills 
shall not be closed.” The second sentence 
provides for the stoppage of manufacture 
with gur “by consultation among (with the 
consent of) the parties.” But this is sub¬ 
ject to the condition given at the beginning 
of the sentence 

if at any time, on account of dullness of the 

market, the rate of molasses be such that there be 

no hope of profit in manufacturing sugar with 
molasses. 

It has been contended on behalf of the 
appellants that “consultation ( masliwara , 
in the original) among tho parties” does 
not import agreement among them, and 
that the sentence only requires the appel¬ 
lants to consult the owners but does not- 
oblige them to obtain their consent. It does- 
not seem to me, that this is a very reason¬ 
able construction of the sentence, for there 
could be little point in requiring the appel¬ 
lants merely to consult the owners in the 
contingency specified. It is true that the 
appellants were themselves interested in 
earning profits, but it must not be forgotten 
that the owners were even more interested 
in the matter because not only was their 
mortgage debt (which carried interest at- 
nine per cent. p er annum) to be paid off 

from three-quarters of their moiety of the. 

profits but the partnership was also to con¬ 
tinue until the mortgage debt was paid off. 
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The official translator says that the impli¬ 
cation of the word “mashwara” in the con¬ 
text is consent of the parties. I find no 
reason to doubt this, but I feel, at the same 
time, that if the parties meant consent as 
distinguished from consultation, it would 
have been better if they had used the 
former word. I propose therefore to take it 
(as urged by the appellants) that they were 
required not to obtain the consent of the 
owners but merely to consult them. Even 
so, however, it must be borne in mind that 
the authority given to the managing part¬ 
ners to stop the manufacture of gur by 
consultation was subject to the condition 
precedent that the rate of molasses for the 
time being “be such that there be no 
hope of profit in manufacturing sugar with 
molasses/* 

It appears that the decision to work that 
Bhatni Factory with gur in 1929 had to be 
made in the cold weather of 1928-29 when 
the gur was to be purchased and stored. It 
may be observed in passing that this meant 
the locking up of capital until the time 
came to work the gur. Some time in Janu¬ 
ary 1929, the managing partners sent the 
General Manager, Gurdayal Srivastava, to 
one of the partners of Noori Mian & Co., 
Shaikh Khuda Baksh, plaintiff 2, to draw 
attention to the then rate of gur and the 
present and future rates of sugar, and to 
consult him as regards the manufacture of 
sugar with gur because the forward rates 
for Java sugar up to the next cold weather 
appeared (so they said) to hold out no pros¬ 
pect of profit but an apprehension of loss. 
Gurdayal understood from Khuda Baksh 
that the latter did not think it quite proper 
to express an opinion in view of the part¬ 
nership action that was pending, but that 
whether the work be continued with gur or not, 
the result was the same for Messrs. Noori Mian & 
Co., because even if the work (of preparing sugar) 
from gur be stopped and all the staff of the mill 
be retained as before, when no reduction in ex¬ 
penditure was made even in case of no work with 
gur being done in spite of the promise, it was bettor 
for Messrs. Noori Mian & Go., to suffer loss by doing 
work, if loss had to be borne, instead of suffering 
loss by incurring expenditure for nothing. 

This does seem a little vague, but it is 
plain enough that Khuda Baksh was refer¬ 
ring to an unfulfilled promise of reduction 
of staff (which staff would be paid whether 
or not Bhatni was worked with gur) and 
that he thought that the expenditure on the 
staff at least would be met by working 
with gur: there was no thought of loss, 
apart from the establishment cost, if gur 
were worked. The managing partners then 


wrote a letter No. 13/29 of 26th January 
1929, to Noori Mian & Co., enclosing a cut¬ 
ting from the Amrita Bazar Patrika which 
gave forward quotations for white Java sugar, 
drawing attention to cl. (3) of the partner¬ 
ship deed, and enquiring whether gur should 
be further purchased or not. I agree with 
Mohamad Noor and Manohar Lall JJ., that 
Noori Mian & Co., did receive this letter, 
though they do not admit it; and though it 
is not formally in evidence, I have looked 
into it at the instance of the appellants in 
view of Ex. A 2 and the appellants* petition 
of 17th September 1931 below (printed at 
page 34, while the letter itself is at page 33, 
of Parts I and II of the paper book in 
Letters Patent Appeal 59 of 1933). The 
plaintiffs sent no reply to this letter, and 
Gurdayal was asked to go again and try to 
obtain a proper reply by conversation with 
the owners. He thus saw four of the owners 
or their representatives, and learnt from 
them as follows: 

We shall not give any reply to the said letter or 
any information privately in case of litigation. If 
Messrs. Kishorilal Makundilal think it necessary 
they may get this matter adjudicated upon by Court. 
Otherwise they may do as they think (fit). We 
have beforehand submitted a petition in Court 
making mention about gur, with a view to safe¬ 
guard against loss to us. It would be better that 
the matter be decided there so that whatever deci¬ 
sion may be arrived at may be clear. Otherwise as 
to the opinion given privately, firstly law points as 
regards the accrual of cause of action are a hind¬ 
rance to our giving a definite reply; secondly, in 
spite of the fact that in view of the present selling 
rate of gur there is no hope of profit for making 
sugar from gur, yet if the work be done very effici¬ 
ently and economically, the expenditure on the 
staff may of course be met, and if there be an occa¬ 
sion of a rise in the price, there may bo profit also; 
otherwise in present circumstances there is at present 
surely an apprehension of loss of interest on the 
capital involved. Still, in view of the consequences 
of verbal conversation for the most part during the 
period prior to making claim, we know that nothing 
can be settled by oral and private conversation, 
when we deny the present partnership of Messrs. 
Kishorilal and Makundilal on the basis of the 
claim. Such being the case we are not bound to 
give any opinion and wo will not give any out of 
Court. Still even if there would have been no liti¬ 
gation, in view of the fact that the expenditure 
would be the same whether the work with gur be 
done or not, it is better for Messrs. Noori Mian & 
Company, in view of the fact that there will be no 
saving in expenditure even if sugar be not made 
from gur and they would, on the other hand, have 
to bear the burden of expenditure, to bear loss by 
doing work instead of making expenditure for 
nothing, because if there be loss, they would incur 
loss of Rs. 1 lakh only when Messrs. Kishorilal 
Makundilal would bear a loss of Rs. 2 lakhs in 
view of the capital invested in the gur business. 

I have quoted this from Ex. Al, Gur- 
dayal’s letter of 16th February 1929, to 
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Messrs. Kishorilal Makundilal, the appel¬ 
lants, of which a copy, I am satisfied, was 
sent on by the latter to Noori Mian & Co. 
the next day with another letter of theirs,' 
Ex. A2. This last letter was sent by regis¬ 
tered post, and it is proved that the plaintiffs 
refused to receive it. In this letter Messrs. 
Kishorilal Makundilal complained that they 
had not been favoured with a reply to their 
letter of 26th January 1929 and said that: 

still out of foresight we have purchased about 

20,000 maunds of gur for making sugar at Bhatni 
Mill. 

They also said that they were ready to say 
in writing what they had given the plain¬ 
tiffs to understand orally through Gurdayal, 
namely, that if the plaintiffs replied to the 
appellants' letter of the 26th January “no 
legal benefit would be drawn (e. g.) of 
establishing partnership between us and 

once that this 
invitation to a reply without prejudice is 

not supported by Gurdayal’s letter to his 
employers). Appellants further wrote that 
:f they made sugar from gur, there was an 

view of the rates, of loss 
in case the market tended to be against 
them and that then the plaintiffs would 
blame them, but if ‘ for any earthly and 
neavenly causes” there be a rise in price, 
plaintiffs would blame them 

that in case sugar would have been prepared from 
gur, it would have brought profit. Such being the 
case, we have no other alternative but to act ac¬ 
cording to your opinion, expressed before the said 
manager, and which has been referred to in his 
report a copy of which is being enclosed. More¬ 
over, the personal opinion of the manager is also 
the same as that of yours. 

opinion of tho manager is found 

towards the end of his letter of the 16th 
February : 

Without any regard being had to litigation be¬ 
tween you and Messrs. Noori Mian & Co., lean 
eay that it would be better for you not to work 

111 Bhatni Mill after the sugarcane 
* 8 over » you can hereafter retrench the 

olherttT/ T aU thC sta ffof Me ^ill and all the 
yants excepting very necessary persons. 

e italics are mine and show what was 

really at the bottom of the trouble. Gur- 

clayal also wrote about the "inner thoughts” 

£ a u ^ ^'dtiffs that if business relations 
Z d n = re falr between the parties 

liked to work WO -n? not in tl,e oircum stances have 

without aQ y tope of profit 
If they would have been sure of saving expenditure. 

The learned Subordinate Judge states 

the result of this consultation with the 
plaintiffs as follows i 

3 at I ion a ^o°tbiei aid Q f ° r a . momant that the conver- 

S r >vastava had referred in his 

report meant that the plaintiffs agreed that the 
defendants should not work the Bhatni Faotory 


with gur as there was no chance of profits. What 
this conversation really amounted to was that tho 
plaintiffs declined to give any private reply in 
view of the suit pending between the parties, 
wanted the defendants to get the matter cleared 
up through tho Court, and finally expressed an 
opinion that even if the prospects were not very 
bright, tho pay of the staff at least could be secur¬ 
ed by a careful and economical working, while 
there was a chance of profit if the market improv- 
e , and that if there had been no suit between 
them, Noori Mian & Co., should have given the 
advice, that the mill should be worked with gur. 

This by no stretch of language can be said to 
mean that the plaintiffs agreed that tho mill 
should not be worked with gur in that year as it 
would not be profitable to do so. 

Manohar Ball J. seams to have accepted 
much of this, and in my opinion, the learned 
Subordinate Judge has stated the result 
quite correctly in the above passage. When 
the managing partners thus attempted to 
consult the owners, the latter, it is clear, 
declined to give a formal reply because their 
case was that the partnership was already 
at an end, a position which receives some 
support from the fact that it was on the 
acts and omissions of the managing partners 
prior to the institution of the suit that the 
partnership was actually dissolved by the 
Court. But the dissolution took effect from 
the date of judgment, namely 30th June 
1930. Defendants had therefore a right to 
carry the partnership oH during the pen¬ 
dency of the suit, and they did so. The 
plaintiffs, when consulted, did not admit 
the right of the managing partners to obtain 
then opinion, but nevertheless indicated 
pretty clearly that the Bhatni Factory 
should be worked with gur if only to meet 
the cost of establishment. The long extraot 
given above from Gurdayal’s letter, if care¬ 
fully read, show that the plaintiffs did not 
say anything to indicate that in their opin¬ 
ion working with gur might lead to loss and 
might not go to meet the costs of the estab¬ 
lishment. They were for working if only to 
meet this cost, and I hold with the learned 
Subordinate Judge that they did not agree 
that there was no prospect of any profit 
from working with gur. 

The learned Subordinate Judge accepted 
the appellants' contention that the plain- 
tiffs refusal to give an unequivocal reply 
to the defendants’ query whether the fac- 
tory shou d be worked with gur in 1929, 
entitled the defendants to use their own 
discretion in the matter. But he only ac- 
cepted i , sub modo, accepted it in the sense 
that it did not make it “less incumbent 

e , ^ e f en dants to decide the question 
with such prudence and care as they pos- 
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sessed.” He then examined the materials 
available to the defendant at the time the 
decision whether or not to work with gur 
had to be made, and his conclusion was 
that ‘ there was a prospect of profit of 
Bs. 21-11-0 per hundred maunds of gur, ” 
and that 

there was absolutely no reason having regard to 
the positions of the sugar and gur markets, why 
the defendants should have decided not to work 
Bhatni with gur in 1929. 

It has not been suggested before me that 
there is any mistake in the Subordinate 
Judge’s calculations from the figures avail¬ 
able to the defendants in the early part of 
1929. But it has been argued that the 
Subordinate Judge paid no attention to 
such evidence as the admission of Gurdayal 
in cross-examination that Panchrokhi and 
8 or 10 other named composite factories 
did not work with gur in 1928-29 and that 
the Gugli composite factory worked with 
gur at a loss. Gurdayal, however, who was 
examined as a witness for the defendants, 
had further to admit that there might be 
reasons, with which he was not acquainted, 
which led those factories not to work with 
gur in the 1929 season; and as to Gugli, 
Syed Hossain, a witness for the plaintiffs, 
said that he had come to know from Gugli 
Mian that the factory worked with gur in 
1928-29 at a profit. It has been urged that 
Syed Hossain’s statement is not supported 
by the evidence of any other witness. But 
it must be remembered that Gurdayal him¬ 
self did not claim to have personal know¬ 
ledge of the Gugli factory working at a loss 
that year. Gurdayal also said that the 
general impression was that composite 
factories did not work with gur as there 
was no likelihood of profit. But this 
“general impression” is not supported by 
any details. I am not therefore prepared 
to accept the appellants’ contention that 
even though calculation on the materials 
then available shows a profit of Bs. 21-11-0 
per hundred maunds of gur, the defendants 
honestly believed that working with gur 
would be attended with loss. The history 
of gur-working at Bhatni during the part¬ 
nership, which has been briefly referred to 
by the Subordinate Judge and which will be 
found in detail in the judgment of 30th 
June 1930, at pages 433-53, see especially 
page 444; also page 505 of parts I and II of 
paper book of Letters Patent Appeal No. 60 
of 1933) goes far to indicate 'that the 
managing partners would not work with 
gur because the profits were small rather 


than that they really believed on the* 
figures then available that the factory 
would suffer actual loss on the working of 
sugar with gur in the coming season. Much 
has been made of the fact that if there had 
been a real prospect of profit from working 
with gur, the whole profit would not have 
gone to the plaintiffs. But as I have already 
shown, the plaintiffs had good reason to 
take what profit they could get, while the 
appellants are drawing 9 per cent, per 
annum on their mortgage'money, so that 
they would not be too ready to lock up any 
capital in gur unless they expected a larger 
profit than 9 per cent, from such expendi¬ 
ture. 

It has been contended that the appel¬ 
lants were not required to embark upon a 
risky speculation and hazard their money 
in gur and that they are not liable to pay 
compensation for non-working if they 
honestly believed that working with gur 
would be attended with loss. Apart from the 
fact that as the Subordinate Judge has (in 
effect) found, they could have had no such 
honest belief—a finding which I accept—it 
must not be overlooked that the managing 
partners had not only undertaken to finance 
the partnership business but had also bound 
themselves to work Bhatni with gur unless- 
a fall in the market held out no hope of : 
profit, etc. There was no such fall, and even- 
an honest belief to the contrary, if any,, 
would, in my opinion, have been little justi¬ 
fication for breach of the covenant. Mr. P. B. 
Das has cited 87 I C 735,® as a case in 
which a defendant in a suit for accounts 
upon a dissolution of partnership was not 
held liable for the probable loss sustained 
by the firm owing to his neglect or failure 
to ply a boat for hire in accordance with 
the partnership agreement. But this was 
because it could not be said in the case 
“that the defendant has been guilty of fraud, 
culpable neglect or wilful default.” In the 
present case, however the lower Court has 
in substance found repeated, wilful default, 
and not mere negligence. In his somewhat- 
confused language (at any rate as it reads 
in the translation in the paper-book at 
p. 37 of Part III in Letters Patent Appeal 
No. 59 of 1933) Gurdayal was told by the 
plaintiffs: 

If Messrs. Kishorilal Makundiram think it neces¬ 
sary they may get this matter adjudicated upon, 
by the Court; otherwise they may do as they 
think (fit). 

This seems to mean that if the defen¬ 
dants were to stop working with gur, they 
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-would be doing so afc their own risk and 
would have to take the consequences. It 
clearly does not mean that the plaintiffs 
left the matter to the discretion of the 
managing partners in the sense of agreeing 
to be bound by it. The contention that the 
plaintiffs refusal to give an unequivocal 
reply entitled the defendants to use their 
own. discretion in the matter is not, in my 
opinion, altogether correct. Though the 
defendants undoubtedly did attempt to con- 
suit the plaintiffs, consultation by itself 
was not sufficient to justify the decision to 
refrain from working with gur, for, as I 
have already pointed out, when dealing 
with cl. 3 of the partnership deed, it was 
a condition precedent to the stoppage of 
working with gur by consultation that on 
account of the dullness of the market the 
rate of molasses for the time being should 

be such that there be no hope of profit in 

such manufacture.” What happened was 

that the prospects were not “very bright” 

m the sense of profits that the defendants 

considered sufficiently attractive. But this 

did not, whether the plaintiffs did or did 

not give an unequivocal reply, entitle them 

under cl. 3 of the partnership deed to stop 

the manufacture from gur. In my opinion, 

moreover the plaintiffs, reluctant as they 

were (not altogether without reason) to 

admit that the partnership was still in 

existence, indicated an unmistakable prefer- 

ence for working with gur if only to meet 
tne establishment cost. 

It has been argued that the plaintiffs 
ought to have insisted on Bhatni bein" 
worked with gur and that as they did not 
do so, they are entitled to no compensation 
because ,f. loss had resulted from actual 
working they would have been free to 

^ U< ? la . t f xt ' Manohar Lall J. accepted this 
and held that plaintiffs had placed the 
defendants on the horns of a dilemma. But 
with all respect, it does not seem to me 

olainthTn ° 1- m u° f the P arfcnarshi P deed 
for h , aV ° 6SCaped their lability 

wortorl *° SS ^ tde ttefeidants had 
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worked with gur cannot be construed into 
an acceptance, nor has it been contended 
on behalf of the appellants that it should 
be so construed. But Mr. P. It. Das has 
urged that the plaintiffs were guilty of 
laches and that this saves the managing 
partners from their liability to work with 
gur. Reference has been made to a passage 
from Lindley at page 560 : 

The doctrine of laches is of great importance? 
where persons have agreed to become partners, and' 
one of them has unfairly left the other to do all 
the work, and then, there being a profit, comes 
forward and claims a share of it . . .a Court will 
not aid those who can be shown to have remained 
quiet in the hope of being able-to evade responsi¬ 
bility in case of loss, but of being able to claim a 
snare of gain in case of ultimate success. 

Bufc this doctrine seems to apply to cases 
where the plaintiff has by his conduct in¬ 
duced the defendant to suppose that the 
plaintiff had abandoned the common under¬ 
taking, usually in cases of a highly specu- 
lative character. In the present case, the 
piaintitls did say and had even sued on the 
footing that the partnership was already 
at an end and they were so far right that 
the Court decreed dissolution or grounds 
(necessarily) prior to the institution of their 
suit. Defendants however insisted on car¬ 
rying on the partnership and never suppo¬ 
sed that the plaintiffs were no longer 
partners ; and on the deed of partnership 
there was no question of plaintiffs leaving 
the .defendants unfairly to do all the work 
and then, when there was a profit, coming 
forward to claim a'share. Wort J.’s obser¬ 
vation that “the plaintiffs to a very large 
extent acquiesced, in the sense at any rate 
that they were not prepared to give any 
definite instructions to the defendants" 
does not (speaking with all respect) allow 
for the fact that under cl. 3 the mana«in^ 
partners had bound themselves to work 
with gur irrespective of any instructions 
from the plaintiffs; and I have accepted 
the appellants’ own contention that they 
were entitled to stop working with gur after 
consulting the plaintiffs, even without their 
consent, provided the condition of the mar 
ket held out no hope of profit. On this 
footing the plaintiffs had no right to give 
any instructions at all. Appellants have 

Lindley Wf 0 "'” 8 >— <»» 
9 fir S 26 ° bS0 "t d Lord Eldon in (1847) 2 Ph 
p artners d^noTdoIheh 
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ready at all times and offer himself to do his duty 
towards them.* But if a partner has been set at 
defiance by his co-partners; if they have denied 
that he is a partner, and that he has any right to 
interfere in the partnership, they can derive no 
advantage from the circumstance that he has not 
performed his duty to them. 

The case before us, however, is quite 
unlike (1847) 2 Ph 266 26 at p. 276, cited 
in Lindley. The plaintiffs, having already 
brought a suit on the footing that the part¬ 
nership was at an end, could not very well 
offer a formal opinion on the proposal of 
the managing partners not to work with 
gur in 1929. Their suit was justified, not 
indeed on the footing that the partnership 
had been dissolved by the death of Babu 
Kanhaiya Lai, but on various grounds 
afforded by the conduct of the managing 
partners. If they had accepted the propo¬ 
sal not to work with gur, they could not, 
of course, in spite of cl. 3, have claimed 
compensation for non-working. But there 
was nothing in the partnership deed to 
oblige them to accept it. The entire financ¬ 
ing and working of the business was in the 
hands of the managing partners, and accord¬ 
ing to the case of the appellants themselves, 
which I have accepted, even if the plaintiffs 
had unequivocally rejected the proposal of 
the managing partners not to work with 
gur, this would have been immaterial, for 
their right to refrain from working with 
gur depended not on the consent of the 
plaintiffs but on a mere consultation with 
them. The appellants contend that the 
plaintiffs were bound to allow themselves 
to be consulted but in effect refused. As 
a matter of fact, the plaintiffs did in my 
view express an opinion against, the stop¬ 
page of work with gur, though in a some¬ 
what non-committal manner, because of 
the suit instituted by them. But supposing 
the plaintiffs refused to be consulted, the 
appellants would be no better off than if 
plaintiffs had been consulted, and the liabi¬ 
lity of the managing partners for breach 
of covenant would still turn on whether the 
condition precedent in the second sentence 
of cl. 3 was fulfilled, and if it was not, 
on whether the failure to work with gur 
constituted wilful default within the rule 
laid down in (1845) 1 Coll C C 589. 6 

It has also been argued that the plain¬ 
tiffs* failure to give an unequivocal reply 
to the query of the managing partners 
makes the doctrine of frustration of con¬ 
tract applicable to the case: as Manohar 
Lall J. said, cl. 3 contemplates a normal 
state of affairs when the parties are on 


terms of businesslike amity and the part¬ 
nership is going on smoothly, and the clause 
had no application when an abnormal situa¬ 
tion arose on the institution of the plain¬ 
tiffs* suit rendering consultation between 
the parties impossible. But the doctrine of 
frustration only applies if the disturbing 
cause goes to the extent of substantially 
preventing the performance of the whole 
contract; '‘interference leaving a consider¬ 
able part capable of performance will not be 
an excuse” (Pollock on Contract, Edn. 10, 
p. 305). Reference has also been made to 
para. 298 at p. 220 of the Hailsham Edition 
of Halsbury’s Laws of England, Yol. 7. 
But this again deals with the release of the 
promisor from his obligation to perform his 
promise. “Where the conduct of the pro¬ 
misee has rendered performance impossi¬ 
ble,** and “impossibility arising from the 
promisor’s own act or default is not in 
any case an excuse for non-performance 
of his contract.*' Now, what was the obli¬ 
gation from which it is claimed the manag¬ 
ing partners were released by reason of the 
plaintiffs' failure definitely to say “no'* to 
their proposal not to work with gur ? Surely, 
it cannot be the covenant of the manag¬ 
ing partners to work with gur. There is 
nothing in cl. 3 of the partnership deed 
which makes it possible for the plaintiffs to 
prevent the managing partners from work¬ 
ing with gur, and I have already shown 
that while according to the appellants, 
themselves the managing partners were not 
bound to obtain the consent of the plain¬ 
tiffs to a stoppage of work with gur, mere 
consultation with the plaintiffs was not 
sufficient to justify giving up manufacture 
with gur as there was the condition prece¬ 
dent about the dullness of the market, etc. 
According to the managing partners them¬ 
selves the partnership was still continuing, 
and in the correspondence of 1929 they 
took up the position that clause 3 of the 
partnership deed was still applicable. The 
situation, such as it was, was moreover 
brought about by the managing partners 
themselves, as is shown by the fact that it 
was on their acts and omissions before the 
institution of the suit that the partnership 
was dissolved. The failure of the plaintiffs 
to give a formal, unequivocal reply to the 
query of the managing partners—and this is 
the utmost that can be properly said against 
the plaintiffs—did not affect the working of 
the mills; the managing partners claimed 
to be entitled to work them under the part¬ 
nership deed and went on doing so. I am 
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therefore unable to hold that the doctrine 
of frustration has any application to the 
circumstances of the case. 

Eeference was also made to S. 56, Con¬ 
tract Act, but the covenant to work with gur 
had by no means become impossible of per¬ 
formance by reason of the failure of the plain¬ 
tiffs to say no definitely to the proposal 
of the managing partners. Mr. Mitra, who 
replied for the appellants, also referred to 
S. 54 of the Act, but the obligation under¬ 
taken by the managing partners to work 
with gur does not seem to me to have been 
a matter of reciprocal promises at all with¬ 
in the meaning of that Section. It is not as 
if the plaintiffs were not entitled to claim 
performance until they themselves gave an 
unequivocal answer when consulted in the 
excepted contingency, nor was the excep¬ 
tion itself applicable since (as has been al¬ 
ready shown) the condition of the market 
was not such as to hold out no hope of pro¬ 
fit from the manufacture of sugar with gur. 
My conclusion on this part of the case is’ 
that the appellants cannot escape from the 
consequences of their wilful default merely 
because the plaintiffs did not insist on 
Bhatni being worked with gur in 1929. The 
wilful default itself has been clearly estab¬ 
lished, and the appellants’ objection on the 
score of jurisdiction and the measure of 
damages have all been found untenable. 
The appeal therefore fails and must bo dis¬ 
missed with costs. 

D.s./r.k. Appeal dismissed. 
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Bihar and Orissa. 
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Jug Sah Muni Lai Sah — Assessee. 

o^ i8 A°' J ' °' Na 23 of 1938 > Decided on 

24fch August 1939, by Commissioner of In- 
7 th 1 A ax ,’ ancl Orissa, forwarded on 

*th April 1938 . 

I^authoritf Act (U ot 1922 >. S- 13-Income- 
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What the law requires the Income-tax Officer to 
see is not a system of account to be kept by tho 
assessee in respect of a particular loan which may 
ave been omitted in that account, but the system 
of accounting which the assessee regularly employs 

p ^ r P° ses wifch respect to all tho loans 

ll nnf SCl °r If aDy loans are deliberately 
loft out from, the account kept regularly by the 
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S. M. Gupta — 

• f or Income-tax Department. 

Sir Sultan Ahmed, Vishnudeva Narayan 
and Prem Lall — for Assessee. 

Manohar Lall J. _ This is a reference 
by the Commissioner of Income-tax of 
Bihar asking for the opinion of this Court 
on the questions which have been printed 
at p. 24. These questions are : 

ib J Whe *her on a proper construction of S. 13 
reswct m of f «£' 9 °’ 000 . bein S Part of the interest in 

Yakub nf pf h - rea , loans t0 E;l ja Muhammad 
Yakub of Parsauni included intbeamount realized 
under the decree executed in U1UU11 ;.realized 

n exec uted in the accounting year 

(m F wt th° U d f eg - 7 be asseesed in 1934-35. 

(h) Whether the interest of Rs. 90,000 referred 

L X a T4 SSWC , nt in 1J 1934 - 35 within tho “ 

Section. & 34 aDd C0UW b ° aSEessed und er that 

The questions as framed are somewhat 
confused. The real question which arises in 
the Present case is whether the sum of 

_ — — — i i • , can be assessed 

as being the income of the previous year 

Act e Thn e f Pr , OViS | OD l ° u f S - 34 ’ ^come-tax 
Act. The facts which have been stated by 

the Commissioner to determine these two 

questions are these : On 10th September 

iyio, the Raja of Parsauni executed a 

mortgage bond for Rs. 87,500 in favour of 

the assessee. The annual interest payable 

n Dde s^ he A terms of the boD d was Rs. 8750. 

Au P Sfc } 919> the lessee took 
another mortgage from the Raja of Parsauni 

Anrfl 1Q9! “fh^ 10 ’ 0 °°' on 14th 

1 P ,i 9 n 21, the assesses advanced a sum of 
Rs. 2590 on tho security of a mortgage 
executed by the Raja of Parsauni, the rate 
of interest being the same. The assessee 
was being assessed on his money-lending 

befor/y.S 

I'dM.j.Z, but the records of these vo-ira 
not available. It is however clear th» 
interests on these three loans, which I have 

oTthT^ ’ W . Sre DeVer included in any 

of the assessments made prior to 1924 25 
In the year 1924, the Income-tax Officer 

discovered for the first .u ymcer 
loan orf th l0an ? ^ 87 - 500 - tfa at is, the 

loan on the mortgage bond of September 
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1915. Having come to know of the exis- in full. This assessment was made on 30fch 
tence of that loan, he must have known January 1935, in the financial year ending 
that no interest on this loan had ever been 31st March 1935. Within one year of the 

received by the assessee as this is the com- end of that year, namely on lOfch June 

mon case of the parties before us. 1936, the Income-tax Officer started pro- 

The Income-tax Officer however from the ceedings under S. 34, Income-tax Act to 

year 1924 onwards proceeded to add to recover the income which had escaped as- 

the assessable income of the assessee a sum sessment, namely the portion of the in- 

of Bs. 8750 every year calculating this terest which in the view of the Income-tax 

amount not on the basis of what the assessee Officer had escaped assessment on 30th 

actually received but on the basis of the January 1935. The Income-tax Officer over¬ 

amount of the interest accruing to the ruled the contention of the assessee and 
assessee from the year 1924 onwards. The held that he was liable to be taxed upon 
assessment was persisted in this way for a the total interest which had accrued due 
period of eleven years, namely up to 1935, on the bond of 1915 and been realized in 
with the result that the assessee was ac- 1340 Fasli, namely Bs. 1,91,000 after sub- 
tuaily taxed on a sum of Bs. 96,250 which tracting from it the amount of Bs. 96,250 
was the calculation made on the accrued which had already suffered taxation during 
basis for the years 1924-35. In the year the 11 years. In other words, he assessed 
1935 a fresh discovery was made by the the assessee on this escaped income at a 
Income-tax Officer in this way : The as- figure of Bs. 95,750. The matter was taken 
sessee instituted a suit some time before up in appeal before the Assistant Commis- 
1929 to recover his dues on all the three sioner of Income-tax who by his order dated 
mortgages of 1915, 1919 and 1921. On 5fch 21st December 1936, reduced the assessable 
April 1929, a preliminary decree was passed income on this head by a sum of about 
in favour of the assessee for a reduced Bs. 5000, which we are told was in the 
amount of Bs. 3,71,000 consolidating his nature of additional law expenses which 
aggregate dues, i. o., principal and interest were allowed by the appellate authority, 
on all the three documents. The final decree thereby fixing the assessable figure at a sum 
was passed some time later for a sum of of Bs. 90,345. The questions formulated 
Bs. 4,00,000 odd. In execution of this de- before us invite a decision of the contention 
cree, the property of the mortgagors was raised that the assessee is not liable to be 
put to sale, the sale was confirmed on 16th taxed upon this amount at all. 

December 1932, which falls within the As I stated above, the questions have 
previous years of the assessee, that is, 1340 been framed in a somewhat confused man- 
Fasli. The assessee thus realized in the ner. The real question which arises for 
shape of property a sum of Bs. 3,06,590. decision is whether any income has escaped 
It will be seen that even the amount due assessment so that. the assessee can be 
on the first bond which we are told had caught by the provisions of S. 34, Income- 
swelled up to Bs. 3,40,000 on the date of tax Act; and if so, how much. It is agreed 
the suit was not realized in full. It may before us, and indeed it is obvious, that 
, be open to argument whether the amount some income by way of interest has escaped 
realized should be spread over the three assessment. The Income-tax Officer never 
bonds of 1915, 1919 and 1921 in the pro- knew of the existence of the situation that 
portion of the liabilities under those bonds, the assessee had realized interest by the 
but that question has not been agitated sale of the properties on 16th December 
either before the Income-tax Officers or 1932 and that therefore the assessee was 
before us. liable to be taxed upon a higher figure than 

It is assumed, to answer the questions that adopted by him on the old accrued 
raised, that the amount realized in 1340 basis, namely a sum of Bs. 8750. In the 
Fasli went to pay in part the amount due circumstances whether the view taken by 
under the first bond of 1915. The Income- the Lahore High Court in 8 I T C 413 or 
tax Officer had assessed the assessee for by the Bangoon High Court in 9 I T C 313 

the previous year 1340 on the earlier basis l. Madan Mohan Lai v. Commissioner of Income- 

adopted by him for 11 years, namely by tax, Punjab, N. W. F. and Delhi 

including in the assessable income a sum ® 37 L 38 P L R 62= 8 7t O 413 (F B). 

of Bs. oiOU in entire ignorance of tne fact 2 < p>ey Brothers v. Commissioner of Income-tax, 

that in that year the total amount due on ' Burma, (1936) 23 A I R Rang 219=166 10 3 

the bond of 1915 had been realized almost =14 Rang 228=9 ITC 313 (S B), 
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ia correct, it is clear to my mind that some 
income has escaped assessment within the 
meaning of the language of S. 34. 

The question, which really falls to be 
determined, is whether the income which 
escaped assessment was Rs. 90,345 as taken 
finally by the Income-tax Officers or a lesser 
sum and also when did it or a part thereof 
escape assessment. Sir Sultan Ahmed ap¬ 
pearing on behalf of the assessee strongly 
contends that no income escaped assess¬ 
ment in the year in which it was sought to 
be assessed by the Income-tax authorities, 
but that whatever income escaped, escaped 
assessment earlier than 1924. Mr. Gupta 
on behalf of the Income-tax Department on 
the other hand contends that as the assessee 
has not adopted any system whatsoever 
which may be said to be a system regularly 
employed in respect of his accounts, it was 
open to the Income-tax Department to con¬ 
sider the whole amount, which was admit¬ 
tedly received by the assessee, as being 
assessable on the cash basis because he 
argues that under S. 13, Income-tax Act, it 
is open to the Income-tax authorities to 
adopt any basis which they may choose 
under the proviso to that Section in order 
to determine the assessable income. In my 
opinion S. 13 has no application whatso¬ 
ever to the facts of the present case. The 
Income-tax Department has agreed that so 
far as the loan of 1915 is concerned, the 
assessee will be taxed always on the accrued 
aystem. 

In 1924 when the assessable income was 
computed by making an addition of Rs. 8750 
on the accrued basis income escaped assess¬ 
ment for the years prior to 1924. It was 
Jopen to the department in that year either 
to adopt the cash system by which they 
could not have been able to tax any por¬ 
tion of the income from 1924 to 1935 or to 
■have adopted, as they did, the accrual basis; 
but having adopted the first system or the 
second, they cannot be allowed to change 
their ground whenever it suits them to do 
1*?• / fc seems to me, therefore, that upon 
the facts which have been sent up by the 
Commissioner of Income-tax the conclusion 
which follows in law is that the assessee is 
liable to be taxed upon the sum of Rs. 90,345 

a u er u u uc ^ ln S from it the amount upon 
which he ought to have paid the tax for 

the years anterior to 1924 either in 1924 
or within one year of the end of that finan¬ 
cial year. This statement of the case has 
not worked out the figures on the accrual 

' ba8I mo r p/3i 0 & 32 10d from September 1915 


to 1924, the year when the Income-tax 
Department first assessed the assessee for 
the sum of Rs. 8750. That figure will be 
worked out by the Commissioner on receiv¬ 
ing a copy of our order and the assessment 
will be reduced accordingly. The Commis¬ 
sioner will give a refund to the assessee of 
that overpaid amount so determined toge¬ 
ther with interest at such rate as he may 
think fit to allow under the proviso to 
S. 66 (7). I wish to say a few words as to 
the argument of the learned standing coun¬ 
sel that no system has been regularly 
employed by the assessee. The Commis¬ 
sioner of Income-tax in para. 5 says at one 
place that it is clear that no method of 
accounting was employed by the assessee 
in respect of the three loans referred to. At 
page 25 he again says that when 

the Income-tax Officer went to make the reas¬ 
sessment for 1934-35, he found that no method of 
accounting had been regularly employed by the 

assessee in respect of the interest on the three loans 
referred to. 


In my opinion the learned Commissioner 
was entirely in error in approaching the 
case in the way he did. What the law 
requires the Income-tax Officer to see is not 
a system of account to be kept by the asses¬ 
see in respect of a particular loan which 
may have been omitted in that account, 
but the system of accounting which the 
assessee regularly employs for his own pur¬ 
poses with respect to all the loans which 
he discloses. If any loans are deliberately 
left out from the account kept regularly by 
the assessee, then it is open to the Income- 
tax Department to disbelieve the accounts 
and to proceed in any way they choose by 
acting under the proviso but on exercising 
a judicial discretion. This matter has been 
recently dealt with by their Lordships of 
the Judicial Committee of the Privy Coun¬ 
cil in 65 I A l 3 which now authoritatively 
decides how the terms of S. 13 are to be 
employed by the Income-tax Department. 
For these reasons I answer the questions 
proposed in the following way : The first 
question does not arise for our decision as I 
have held that S. 13 has no application 
whatsoever to the facts of the present case. 
The second question is answered thus — 
Such portion only of the interest of Rupees 
90,345 can be assessed now as escaped 
assessment within the meaning of S. 34 as 


Sarangpur Cotton M^acturing Co Ltd of 
Ahmedabad (1938) 25 AIR PC?=179 I 01= 

aM^POjT 1 L R 1938) Bom 239 = 32 8 L a 
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remains after making a deduction for the 
amount of interest calculated on accrued 
basis from September 1915 to 1924, as has 
been pointed out in the course of the obser¬ 
vations made by me above. In the circum¬ 
stances, there will be no order for costs in 
this Court. 

Fazl Ali J. — It is common ground that 
though in the year 1924-25 the assesses 
did not receive any interest on the mortgage 
bond for Bs. 87,500, yet the Income-tax 
authorities proceeded to tax them as if they 
had actually received a sum of Bs. 8750, 
that being the yearly interest payable by 
the mortgagor under the bond. The question 
is whether the Income-tax authorities hav¬ 
ing once elected to adopt this mode of 
taxation, which was undoubtedly open to 
them, can now turn round and adopt a 
totally different mode. In my opinion, they 
cannot do so and the whole matter can be 
tested in this way. Let us assume that the 
assessee’s suit on the basis of the mortgage 
bond had not succeeded but failed either on 
the ground that the mortgage bond had 
not been duly executed or on the ground 
that it had not been properly attested, or 
that a decree had been passed for a smaller 
sum than that for which it was actually 
passed. The Income-tax authorities could 
not then be made to refund either the whole 
or any part of the amount which they had 
realized during the last eleven years. Can 
they now, in spite of the fact that they 
have taxed the assesses so far, on what they 
call mercantile basis, turn round and tax 
him now on the basis of the income actually 
accrued especially as the interest which the 
assessees have now recovered includes inte¬ 
rest prior to 1924-25. The Income-tax 
authorities have already recovered taxed 
interest which was payable to the assessees 
between 1924-25 and the date of the decree. 
What they are now taxing is the interest 
which was due to them prior to 1924-25. In 
my opinion the clear implication of the step 
taken by them when they taxed for the year 
1924-25 is that the so-called escaped income 
had already escaped prior to 1924-25. As 
their case is that the assessees had concealed 
their mortgage bond until they discovered it 
at the time of assessing them for 1924-25, 
they might have proceeded under S. 34 at 
that time and recovered from them what¬ 
ever they could recover. S. 34 is quite clear 
and does not enable the department to tax 
escaped income more than a year after it 
ought to have been taxed. For these rea¬ 
sons I am of the same opinion as my 


learned brother and concur in the answer 
proposed by him to the reference. 

g.n./r.k. Reference answered . 
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. Harries C. J. 

Bathulu Bhagirathi — Petitioner. 

v. 

Bathulu Lakshmi Devi — Opposite Party* 

Criminal Revn. No. 9 of 1938, Decided 
on 13th December 1938, from order of Joint 
Magistrate, Berhampur, D/- 30th October 
1937. 

(a) Criminal P. C. (1898), S. 488 —Court can 
award maintenance on -wife’s uncorroborated 
evidence. 

In the case of an application for maintenance by 
wife under S. 488, the Court is entitled to act, if it 
thinks fit, upon the evidenoe of the wife. The law 
does not require corroboration in cases of this kind, 
though, such corroboration is always desirable. 

[P 243 0 1] 

(b) Criminal P. C. (1898), S. 488 — Wife is 
entitled to live apart on ground that ill-treat¬ 
ment is likely to continue if she returns to her 
husband — It is no defence for husband to say 
that he is prepared to take his wife back. 

In a claim for maintenance by wife it is no de¬ 
fence for a husband to say that he is prepared to 
take his wife back if the facts show that the wife 
has reasonable cause for fearing to return to the 
husband’s home. If a wife has been ill-treated and 
there is ground for believing that if she returns 
the ill-treatment wiU continue, then the wife is 
entitled to live apart from her husband. In such a 
case, the husband who is the guilty party, must 
maintain his wife. Causing a wife to leave the pro¬ 
tection of the husband by ill-treatment is tanta¬ 
mount to driving the wife deliberately from home. 

(P 243 0 1] 

H. Mahapatra — for Petitioner . 

P. C. Chatterji — for Opposite Party . 

Order. — This is a petition for revision 
of an order passed by the learned Joint 
Magistrate of Berhampore granting the op¬ 
posite party a monthly maintenance of 
Bs. 8. The petitioner and the opposite party 
are husband and wife. According to the 
opposite party, the petitioner has for a long 
period of time ill-treated her: consequently, 
she has been forced to leave her husband’s 
house and leave apart from him. She alleges 
that her husband has refused to maintain 
her and accordingly she made an application 
to the learned Magistrate for her mainten¬ 
ance. The defence was that the husband 
had not ill-treated his wife and that he had 
always been and was ready and willing to 
take his wife back to his house. That there 
had been friction between husband and wife 
is clear, because on a previous occasion pro¬ 
ceedings for maintenance had been brought. 
Those proceedings were not pressed, because 
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the husband took his wife back. However, 
five or six days after that the wife alleges 
that she was compelled to leave the house 
by reason of ill-treatment. 

The only evidence of ill-treatment was 
the evidence of the wife herself. The learn¬ 
ed Magistrate has accepted this evidence 
and in my view rightly. The learned Magis¬ 
trate has considered the surrounding cir¬ 
cumstances and has come to the conclusion 
that the probabilities are all in favour of the 
version given by the wife. The wife unfor¬ 
tunately suffers from fits and it is clear that 
the husband wishes to marry a second wife. 
This, however, he will not do without the 
consent of the opposite party, and it is clear 
that she will not give her consent. In such 
circumstances, it is clear that considerable 
ill-feeling must have existed between the 
petitioner and his wife. The wife also stated 
that after the previous proceedings had been 
amicably settled and she had returned home 
with her husband, the latter demanded his 
wife’s gold ornaments. This he had no right 
to do, and the wife says that she refused to 
give them. There appears to be no doubt that 
such a demand was made, and I can well 
believe that upon the wife’s refusal the 
relations between the parties became more 
strained. In those circumstances the wife’s 
evidence is far more likely to bo true than 
the evidence of the husband. In any event 
the trial Court was entitled to act if it 
thought fit upon the evidence of the wife. 
The law does not require corroboration in 
cases of this kind, though, of course, such 
corroboration is always desirable. In the 
present case the circumstances strongly 
support the wife’s testimony and in my 

view the learned Magistrate was right in 
accepting it. 

In a claim for maintenance it is no de¬ 
fence for a husband to say that he is pre- 

Hk r f^u° fca - ke his wife back if fche facfcs show 

at the wife has reasonable cause for fear- 

mg to return to the husband’s home. If a 
wife has been ill-treated and there is ground 
for believing that if she returns the ill- 
treatment will continue, then the wife is 
entitled to live apart from her husband. In 
such a case the husband, who is the guilty 
P** ^ QU ®t maintain his wife. Causing a 
T 1 .,f°J ea J e fche protection of the husband 

‘Amount to driving 
Si ! deliberately from the home. In the 

LhkS. CaS0 t , he . wifa was, in my opinion, 
justified in refusing to return to her hus- 

< a8 b . e ® n torther argued that the 
amount of maintenance is excessive. The 


wife stated that her husband’s income was 
Rs. 20 or more, whereas the husband stated 
that it was Rs. 10. The learned Magistrate 
was entitled to act upon the wife’s evidence 
and to assess the maintenance of herself and 
that of her child at Rs. 8. If the financial 
circumstances of the husband alter for bet¬ 
ter or for worse, the amount of mainten¬ 
ance can be increased or decreased by 
application to the Court. For these reasons 
I see no ground for interfering with the 
order passed and consequently this petition 
fails and is dismissed. The petitioner must 
pay the costs of the opposite party, which 
I assess at one gold mohur. 

G.n./r.k. Petition dismissed , 
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Harries C. J. and Rowland J. 

Mahani Chinera —Auction •'purchaser 

— Appellant, 
v. 

Mir Pi am j an Ali t Petitioner and others 

— Respondents. 

Appeal No. 9 of 1936, Decided on 6th 
December 1938, from appellate order of 

Dist. Judge, Cuttack, D/- 31st December 
1935. 

Landlord and Tenant — Rent decree against 
recorded tenants—Representatives of deceased 
tenant not impleaded—Decree against deceased 
tenant being nullity cannot be executed against 
his legal representatives. 

Where the landlord obtains a decree for rent 
against the recorded tenants odq of whom is dead 
and fails to implead the legal representatives of 
the tenant who was dead at the time of the insti¬ 
tution of the suit, the decree being against a dead 
person is a nullity and therefore cannot be exe¬ 
cuted against his legal representatives : AIR 1926 

and A I R 1927 Pat 426, Rel. on; AIR 
1924 Pat 339, Expl. and Disting . [P 244 0 1, 2 ; 

-13 P 245 C 1] 

±>. Mahapatra — for Appellant. 

D. Mahanty — for Respondents. 

Harries C. J.—This is a second appeal 
from an order passed by the learned District 
Judge of Cuttack declaring that the right, 
title and interest of the present respondent 
was not affected by a sale which had taken 
place in execution of a rent decree. The 
present appellant obtained a decree for rent 
against a large number of persons who held 
a mokadami tenure under him. This decree 
was obtained on 8th February 1934 and 
amongst the array of judgment-debtors ap¬ 
peared Kasiman Bibi, the mother of the 
present reBpondemt. It is an admitted fact 
that this woman died in 1931 and there 
can be no doubt that the present respon¬ 
dent is her successor-in-title. The present 



244 Patna 


ahani Chinera v. Ramjan Ali (Harries C. J .) 


A. LB. 


respondent preferred an objection contend¬ 
ing that his interest in the property could 
not be sold in execution of the rent decree 
as he had not been impleaded as a defen¬ 
dant. On behalf of the landlord, it was con¬ 
tended that as he had no notice of the 
death of Kasiman Bibi he was not bound 
to implead the respondent. In short, the 
landlord’s contention was that as he had 
impleaded all the recorded tenants, the 
decree which he had obtained could be 
validly executed against the interests of 
every one concerned in the tenure. The 
learned Deputy Collector, overruled the pre¬ 
sent respondent’s objection and held that 
the sale in execution of the decree passed 
the interest of all the tenure*holders to the 
purchaser. On appeal the learned District 
Judge came to a contrary conclusion. He 
held that the sale did not affect the right, 
title and interest of the present respondent 
as he had not been made a party to the 
proceedings. 

In my view the case is concluded by 
authority of this Court which is.binding 
upon us. In 94 I C 28 1 a Bench of this 
Court held that a decree passed against a 
dead person is a nullity. But the question 
whether the whole decree is a nullity 
depended upon the question whether the 
failure on the part of the plaintiff to bring 
the representatives-in-interest of the de¬ 
ceased on the record affected his right to 
proceed with the suit. Applying these prin¬ 
ciples they held that as a suit for rent 
against some of several joint tenants was 
maintainable, a decree for rent so obtained 
was a nullity only against the dead defen¬ 
dants or their representatives but was not 
a nullity against the living joint defendants. 
They however held that such a decree 
could not be executed as a decree for rent 
but only as a simple money decree. There¬ 
fore at an execution sale the entire holding 
4id not pass and the interests of the defen¬ 
dants who were dead at the institution of 
the suit, remained unaffected. The facts of 
this case are very similar to the facts in 
iihe case now before the Court, and it ap¬ 
pears to me that the reasoning of the Bench 
in that case applies with equal force to the 
facts of the present case. The case to which 
I have referred was followed by another 
, JBench of this Court in 7 Pat 353 2 in which 

X. Kesho Prasad. Singh v. Shamanandan Rai, 
(1926) 13 A I R Pat 604 = 94 I 0 28 = 6 Pat 

* 233=7 P Ii T 628. 

• 3. Raghunath Das v. Baleswar Prasad, (1927) 14 
." AIR Pat 426=106 I 0 484=9 P D T 137=7 
. Pat 363. 


it was held that a suit for rent against 
some only of the whole body of recorded 
tenants was maintainable and that the land¬ 
lord could obtain a money decree for the 
whole amount of rent against one or more 
of such joint tenants whose liability for rent 
was joint and several. In this case the posi¬ 
tion which arises in the present case was 
considered and it was clearly laid down 
that if a suit is instituted against the 
recorded tenants some of whom were dead 
a decree in the nature of a money decree 
could be obtained for the whole of the rent 
against the surviving tenants. In execution 
of such a decree the interest of the repre¬ 
sentatives of the deceased tenants could 
not be affected. In my view these two oases 
conclude the matter. In the present case 
the decree against Kasiman Bibi is a com¬ 
plete nullity. 

It has been contended that as her name 
was still recorded as a tenant the decree 
must be regarded as a decree which can be 
executed with respect to the interest held 
by her representatives. In my view, how¬ 
ever as the lady was dead the decree has! 
no effect whatsoever upon the interest 
which she held. Reliance however was 
placed upon a decision of this Court, namely 
A I R 1924 Pat 339. 8 At first sight this 
case appears to support the present conten¬ 
tion of the appellant; but upon closer exa¬ 
mination it is clear that it has no application 
whatsoever to the facts of the present case. 
In that case proceedings for rent had been 
brought against a number of tenants, two 
of whom were dead at the date of the insti¬ 
tution of the suit. A decree was obtained 
and the property was put up for sale. No 
objection was made on behalf of the repre¬ 
sentatives of the two deceased tenants; but 
an objection was preferred on behalf of one 
of the tenants who was living. This Court 
held that he could not object to the sale of 
his interest in the property, and it is clear 
from the judgment that the Court was not 
considering the question as to whether or not 
the representatives of the deceased tenants 
could have objected. In fact, there are indi¬ 
cations in the judgment that the Court 
would have come to a different conclusion 
had the objections been made not by one 
of the judgment.debtors but by one of the 
representatives of the deceased tenants. 

The case in A I R 1924 Pat 339 s must be 
confined to its particular facts and in my 
view does not in any way conflict with the 

3. Jagdeo Nath Saha Deo v. Pratap Udainafch 
, Sahi Deo, (1924) 11 AIR Pat 839=76 10 321. 
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two decisions to which I have previously 
referred. 

The decisions of this Court to which 
reference has been made are supported by 
decisions of the Calcutta High Court; but 
in my view as we are bound by these two 
previous decisions, it is unnecessary to con¬ 
sider decisions of any other Court. For the 
reasons which I have given I hold that the 
learned Judge was right in holding that 
the interest of the present respondent was 
not affected in any way by the sale which 
took place in execution of the decree. I 
would therefore dismiss this appeal with 
costs. 

Rowland J. — I agree. 

G.N./r.k. Appeal dismissed. 
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Mohamad Noor and Dhavle JJ. 

Chaudhuri Janardan Parida and others 

— Plaintiffs — Appellants, 
v. 

Prandhan Das — Defendant — 

Respondent. 

Appeal No. 153 of 1937, Decided on 20th 
February 1939, from appellate decree of 
Diet. Judge, Cuttack, D/- 21st August 1937. 

(a) Second appeal — Finding of fact — Fact 
that document wa» tampered with is finding of 
fact. 


The fact that a document was tampered with is 
a finding of fact and is binding in second appeal. 

„ x „ [P 246 0 1] 

(b) Evidence Act (1872), S. 91 — Terms of 
contract reduced to writing at same time when 
it was made — Oral evidence is not admissible 
to prove contract. 

Where the terms of the contract were reduced to 
writing at the same time when it was made, the 
document only, or if permissible, a secondary evi¬ 
dence of its contents, can be the only evidence 
available to the parties to prove the contract and 
oral evidence is not admissible. [P 246 C 2] 

(c) Deed—Alteration — Conditional promise 
to pay contained in document made uncondi¬ 
tional promise to pay by cutting portion of 
document—Party responsible for such altera- 

5 anno * recover on such document. 

When there is a document and under the law 
no other evidence other than the document itself 
r secondary evidence of its contents can be U6ed 

? r ? ve a ® on ^ rac t» the document, if available 
must be produced before the Court or a case must 

Ent^^ e o°V fc -*?L admittin S secondary evidence. 

v Q J, 1 P ,l aintia ‘ who Bues u P°n that document 

not ^la5^ a i? irn ^ i ? ns ' interpolations in it, he has 
“ t Placed the original document before the Court 

lost ita identity by having 
been altered in the meantime, and as he himself 

has been responsible for destroying its identity, he 
cannot in justice and equity be allowed to adduce 
secondary evidence of its contents. Hence, where 
the document as it originally stood was a condi- 
* , ‘° naI P. rOI ? lsa 40 pay and by cutting off a portfcn 
the party has made it an unconditional promise 


to pay, that party is not entitled to recover on such 
document : 7 Cal 616 and 33 Cal 812 , JRel . on. 

[P 246 0 2; P 247 C 1] 

Subba Rao — for Appellants, 

C. M. Acharya, B. Mahapafcra and B. K, 
Das — for Respondents, 

Judgment. — This second appeal arises 
out of a suit for recovery of money which 
has been dismissed by both the Courts 
below. The case of the plaintiffs as set out 
in the plaint was that they sold to the 
defendant a certain property for a consi¬ 
deration of Rs. 4000 which was mentioned 
in the sale deed itself. It was alleged by 
the plaintiffs that out of the consideration 
Rs. 1500 remained unpaid and was to be 
paid to a creditor of the plaintiffs’, Maguni, 
who held a mortgage of some of their pro¬ 
perties. It was alleged that the defendant 
did not pay the money to the creditor, who 
brought a suit. The plaintiffs further alleged 
that out of the sum of Rs. 1500 so due the 
defendant paid to them Rs. 305 and there¬ 
fore the suit was for Rs. 1195 only and 
interest thereon. The defence was that the 
entire consideration of Rs. 4000 was paid 
up. The defendant however admitted that 
there was an independent agreement be¬ 
tween him and the plaintiffs to the effect 
that the plaintiffs would make over to him 
the village and the settlement papers of the 
properties sold and would help him in the 
realisation of the arrears' of rent of the 
period prior to the sale. These arrears were 
assigned by the plaintiffs to the defendant 
by the sale deed itself. The defendant ad¬ 
mitted haying paid Rs. 305 to the plaintiffs, 
but he said, it was a part payment as the 
plaintiffs had by that time done something 
towards carrying out the promise made by 
them, but as the plaintiffs failed to carry 

out their part of the promise nothing was 
due to them. r 1 , 

The Courts below have held that the 
plaintiffs story that Rs. 1500 remained 
unpaid out of the consideration of Rs. 4000 
was false and that the entire consideration 
as mentioned in the deed had been paid up. 
They also held that there was an indepen¬ 
dent agreement between the plaintiffs and 
the defendant for the payment of Rs. 1500 
in consideration of certain things to be done 
by them which they did. Both of them 
however have agreed in dismissing the suit 
on three grounds, one, that the plaintiffs 
could not succeed on a case not made oat 
m the plaint, second, that the documents 
relied upon by the plaintiffs were tampered 
with and therefore the plaintiffs could not 
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use them to support their claim and, the 
third, that the suit was barred. The plain¬ 
tiffs have preferred this second appeal. The 
plaintiffs produced two documents which 
have been marked as Exs. 1 and 2. The 
former is a letter addressed by the defen¬ 
dant to Mr. S. N. Das Gupta, an advocate 
of this Court, in which he had promised 
that he would bring the mortgage bond dated 
8th August 1917 from Hrudananda Sahu 
son of Maguni and would make it over to 
him, that is, the advocate, and that if he 
did not do so he would pay Rs. 1500. The 
document as it stands makes it an uncondi¬ 
tional bond but both the Courts below have 
held that there was a condition attached to 
it by way of post script which has been torn 
off by the plaintiffs. 

The next document is Ex. 2 which is 
supposed to be an adjusted account which 
shows that out of Rs. 1500 Rs. 205 was 
paid before and on the day when it was 
written, that is, 20th January 1933 another 
Rs. 100 was paid and the balance left was 
Rs. 1195. Here again, both the Courts below 
have found that at the end of the account 
the words “Baki Debu” which mean “I shall 
pay the balance” have been added in order 
to make it a fresh promise to pay. In our 
opinion the view taken by the Courts below 
is correct and there is no merit in this 
‘appeal. First of ail, as pointed out by the 
Courts below, the plaintiffs’ suit was that 
Rs. 1500 was left unpaid out of the consi¬ 
deration of Rs. 4000. They could not in 
the Courts below nor can they now rely 
upon an independent agreement and put 
forward a case quite different from the one 
made out in the plaint. The learned advo¬ 
cate, Mr. Subba Rao, has argued that from 
the very beginning the plaintiffs have been 
relying upon an independent contract, but 
a reading of the plaint makes it perfectly 
clear that their case was that the balance 
was left out of the consideration of Rs. 4000. 
The suit must be dismissed on this simple 
ground only. 

As, however, Mr.'Rao has argued the other 
points also, we would like to give our find¬ 
ings upon them. The fact that the docu¬ 
ment (Ex. 1) was tampered with is a finding 
of fact of the Courts below and is binding 
upon us in second appeal. Now let us see 
what is the effect. This independent con¬ 
tract which has been admitted by the defen¬ 
dant and was not referred to in their plaint 
by the plaintiffs was admittedly embodied 
into a letter written by the defendant to 
Mr. S. N. Das Gupta. Under S. 91, Evidence 
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Act, the plaintiffs are debarred from adduc¬ 
ing oral evidence to prove that contract 
once the terms of it were embodied into 
writing. It is not a case in which a contract 
was independently made and later the 
defendant acknowledged it in some writing. 
Here the terms of the contract were reduced 
to writing at the same time when it was 
made. Therefore the document only, or if 
permissible, a secondary evidence of its 
contents, can be the only evidence available 
to the plaintiffs to prove their case. Now 
this document has been found by the Courts 
below to have been mutilated by the cutting 
off of a portion of it which embodied the 
conditions on which the payment was to be 
made. The effect of this is that the plain¬ 
tiffs are not entitled to succeed. The prin¬ 
ciple has been stated in 7 Cal 616 1 at p. 619, 
and is as follows : 

Where a man has been wioked enough to alter a 
document fraudulently in this way, we do not 
think it consistent with equity and good conscience 
or with sound policy, (especially in a country like 
this, where forgery and fraud is so lamentably 
common), that he should be entitled to recover 
upon it. 

The principle may be illustrated ^ in 
another way. It is this: When there is a 
document and under the law no other evi¬ 
dence other than the document itself or 
secondary evidence of its contents can be 
used to prove a contract, the document, if 
available, must be produced before the 
Court or a case must be made out for ad¬ 
mitting secondary evidence. But if the 
plaintiff who sues upon that document has 
made alternations, interpolations in it, he 
has not placed the original document before 
the Court as the document has lost its 
identity by having been altered in the mean¬ 
time, and as he himself has been responsible 
for destroying its identity, be cannot in 
justice and equity be allowed to adduce 
secondary evidence of its contents. In 33 
Cal 812 2 Rampini and Mookerjee JJ. re¬ 
ferred to the case in (1929) 1 Sm L C 780 3 
and observed : 

Any change in an instrument, which causes it 
to speak a different language in legal effect from 
that which it originally spoke, which changes the 
legal identity or character of the instrument either 
in its terms or the relation of the parties to it, is a 
material change, or technicaUy, an alteration, and 
such change will invalidate the instrument against 

1 Gogun Chunder Ghose v. Dhuronidhar Mundul, 

(1881) 7 Oal 616=9 CLR 257. 

2 Gour Chandra Das v. Prasanna Kumar Chan¬ 

dra, (1906) 33 Cal 812=3 O L J 363=10 

# O W N 783. 

3. Master v. Miller, (1929) 1 8m Ii 0 780. 




I 

Brajasdnder Deb v. Mani Behera (Rowland, J.) Patna 247 


all parties not consenting to the ohange. This is a 
wholesome rule founded on sound policy and may 
be defended on two grounds, namely first that no 
man shall be permitted, on grounds of public 
policy, to take the chance of committing a fraud 
without running any risk of loss by the event when 
it is detected and secondly that by the alteration 
the identity of the instrument is destroyed, and to 
hold one of the parties liable under such circum¬ 
stances would be to make for him a contract, to 
which he never agreed. 

Now in the present case, on the finding 
of facts the dooument as it originally stood 
was a conditional promise to pay. By cutting 
off a portion it becomes an unconditional 
| promise to pay. Therefore the plaintiffs are 
not entitled to succeed. The suit is also 
barred by limitation. If it was an uncondi¬ 
tional promise to pay Rs. 1500 in case the 
document, referred to above, was not secured 
from Hrudananda Sahu, son of Maguni, and 
no time having been fixed for bringing the 
document from him, a reasonable time must 
be allowed. The suit has however been 
instituted six years after the writing of the 
letter, viz. on 11th January 1930. The 
learned advocate relied upon the fact that 
there was an acknowledgment of the debt 
and^ payment of the principal. He referred 
to Ex. 2. This has also been tampered with 
in material particulars. Instead of it being 
an evidence of payment of the principal or 
of adjustment of accounts by adding the 
words Baki Debu“ it became again an 
unconditional promise to pay. 

Mr. Subba Rao contended that the Courts 
below were not justified in holding that the 
words “Baki Debu” are forged because no 
such issue was raised before the trial Court. 
He said that the contents of this dooument 
were mentioned in the plaint and it was 
distinctly stated that after adjusting the 
aocounts the defendant promised to pay the 
sum due to the plaintiffs. There was no 
specific denial of this fact in the written 
statement nor the defendant alleged that 
there was any interpolation in this paper. 
He therefore urged that the learned Munsif 
ought not to have gone into the question 
whether the words “Baki Debu" were added 
uo this document. We have carefully read 
the written statement. In fact there was a 
denial by the defendant and he said that he 
never paid any money towards the satisfac- 

i? the cIailn as P ufc forward by the 
plaintiffs and that he never promised to pay 

anything to them. He gave a different 

explanation of the payment as we have said 

before. However the two grounds set forth 

above are by themselves sufficient for the 


dismissal of the appeal. The appeal is dis¬ 
missed with costs. 

d.s./r.k. Appeal dismissed . 
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Harries C. J. and Rowland J. 
Baja Brajasunder Deb — Plaintiff — 

Petitioner, 
v. 

Mani Behera and others — Defendants 

— Opposite Party. 
Civil Revn. Nos. 57, 61 and 62 of 1937, 
Decided on 7th December 1938, from orders 
of Sub-Judge, Puri, D/- 5th May 1937. 

Civil P. C. (1908), O. 1, R. 8 — Suit by 
cosharer in fishery estate for declaration that 
principal defendants namely persons following 
trade of fishermen and others of their caste had 
no right in fishery — Relief against principal 
defendants only for damages for fish actually 
caught and for injunction restraining principal 
defendants from further trespass can be joined 
with former relief. 

A cosharer in a fishery estate brought a suit 
claiming declarations that the principal defendants 
namely persons following the trade of fishermen 
and other of their caste and calling had no right 
in the fishery, to recover damages from the princi¬ 
pal defendants for fish actually caught and to have 
an injunction from the Court against the principal 
defendants restraining them from further trespass 
on the fisheries in the possession of the plaintiff : 

Held that the plaintiff had claimed to recover 
damages from the principal defendants only for 
trespass actually committed by them. There was 
no reason why this relief which neither the plain¬ 
tiff claimed in a representative capacity himself 
nor sought to enforce against the defendants in any 
representative capacity should not be joined with 
the claim against defendants in a representative 
capacity in respect of a declaration of right. Simi¬ 
larly there was no objection to the plaintiff main¬ 
taining this representative suit for a declaration 
along with his direct claim for an injunction 
against the principal defendants restraining them 
from further trespass. [P 248 O 2] 

B. K. Ray, L. Mahanfcy and G. Jagafci — 

for Petitioner . 

B. N. Das — for Opposite Party . 

Rowland J. — These applications arise 
out of three analogous suits and are against 
interlocutory orders passed by the Subordi¬ 
nate Judge. The plaintiff who is the appli¬ 
cant is a cosharer to the extent of seven 
annas odd in certain estate in which there 
are fisheries. The pro forma defendants are 
the other cosharers and the principal de- 
fendants are persons following the trade 
of fishermen. It is said that the principal 
defendants in the winter of 1935-36 from 
time to time made inroads on the fisheries 
m possession of the plaintiff and took fish 
therefrom; hence these suits are brought 
claiming declarations that the principal 
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defendants, and others of their caste and 
calling have no right in the fishery, to 
recover damages from the principal defen¬ 
dants for fish actually caught and to have 
an injunction from the Court against the 
principal defendants restraining them from 
further trespass on the fisheries in the pos¬ 
session of the plaintiff. As regards the first 
relief for declaration that the defendants 
and others had no right in the fishery, the 
suit was framed in accordance with O. 1, 

R. 8, Civil P. C., as a representative suit, 
the permission of the Court having been 
duly obtained. The principal defendants 
resisted the suits claiming a permanent 
right of fishery on a fixed rent for them¬ 
selves and their castemen about eight 
hundred in number. They denied that the 
plaintiff was in possession of the fishery 
and they referred to a proceeding under 

S. 145 between themselves and some co- 
Bharers of the plaintiff in the year 1918 
which had been decided in favour of the 
principal defendants. They raised some 
technical issues which they asked the Sub¬ 
ordinate Judge to take up as preliminary 
issues before proceeding to hear the suits 
on the merits. The substantial objections 
were that the suit was not maintainable in 
view of the provisions of S. 42, Specific 
Belief Act, the plaintiff not being in pos¬ 
session and not having prayed for recovery 
of possession, that the court-fee paid was 
insufficient and that damages could not 
lawfully be claimed in a representative suit. 

The Subordinate Judge, after hearing the 
parties but without taking any evidence, 
has withdrawn the permission granted 
under O. 1, B. 8 given to the plaintiff to 
sue the principal defendants as representa¬ 
tives of themselves and others. He held 
that a higher court-fee was payable than 
that which has been paid and called on the 
plaintiff to pay it. He held that in order to 
make the suit maintainable the plaintiff 
must amend his plaint by adding prayers 
for a declaration of his title and for re¬ 
covering possession. He gave the plaintiff 
a stated time for compliance with these 
directions. The court-fee called for has 
been paid and we are not disposed to inter¬ 
fere with the order of the Subordinate 
Judge in so far as it refers to this matter. 
The plaintiff had valued the subject-matter 
of the suit for purposes of jurisdiction at 
Rs. 11,000 but the relief at Rs. 3400. The 
value of the suit for purposes of jurisdic¬ 
tion and for purposes of court-fee must be 
the same, S. 8, Suits Valuation Act. 


As regards the withdrawal of permission' 
to maintain a representative suit under O.l, 
B. 8, the Subordinate Judge has fallen into 
error and his order, in my opinion, cannot 
be supported. He has referred to a case ini 
which plaintiffs themselves suing as repre¬ 
sentatives sought to join with their claim 
for a declaration of their right a claim to 
recover damages. There would be obvious 
difficulties in giving or executing a decree 
of this kind in favour of persons not named 
in the proceedings. A similar position mightr 
arise if in the present suit the plaintiff had 1 
sought to recover damages , not only from 
the principal defendants but from all the 
other members of the class of fishermen 
whom they were impleaded to represent. 
But this is not the case. The plaintiff has 
claimed to recover damages from the prin- ■ 
cipal defendants only for trespass actually 
committed by them. There is no reason 1 
why this relief which neither the plaintiff 
claims in a representative capacity himself 
nor seeks to enforce against the defendants 
in any representative capacity should notj 
be joined with the claim against defendants! 
in a representative capacity in respect of aj 
declaration of right. Similarly there is no 
objection to the plaintiff maintaining this f 
representative suit for a declaration along ! 
with his direct claim for an injunction 
against the principal defendants restraining 
them from further trespass. Therefore, the}! 
grounds on which the Subordinate Judge 
withdrew the permission granted under 0.1, 

B. 8, are not sound, and so far as this 
matter is concerned, I would accede to the 
application and set aside this part of the 
order of the Subordinate Judge. The per¬ 
mission granted under O. 1, B. 8 would be 
deemed to stand good. , 

Then as to the finding that the suit is 
not maintainable under S. 42, Specific Belief 
Act, the Subordinate Judge seems to have 
misunderstood the position. In the plaint 
it was alleged that in spite of the fishery 
having had a somewhat checkered history 
in the past it was at present in the posses¬ 
sion of the plaintiff. If that was so, then 
S. 42 was no bar to the suit. The defen¬ 
dants no doubt alleged something different 
and if it was found as a result of hearing 
on evidence that the plaintiff was out of 
possession it might be that the result at the 
conclusion of the suit would be that S. 42* 
came into operation to bar the suit. But if 
the plaintiff chooses to take his chance of 
being able to prove the facts asserted by 
him in the plaint, it is not for the Subordi- 
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nate Judge at the preliminary stage to 
anticipate what the findings of fact in the 
suit and are likely to be or to pass any 
order on the plaintiff for amendment of the 
plaint. 

As regards the prayer for declaration of 
plaintiff’s title which the Subordinate Judge 
asked the plaintiff to insert in his plaint, 
this hardly seems to arise as the title of 
the plaintiff as proprietor does nob seem to 
be at all controverted, and the order calling 
on the plaintiff to amend the plaint by in¬ 
serting this prayer was uncalled for. To the 
above extent I would allow the applications 
and direct the Subordinate Judge to pro¬ 
ceed with the hearing of the suit, parties 
bearing their own costs in each of these 
applications. 

Harries C. J. — I agree. 

D.s./R.K. Order accordingly . 
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Fazl Ali and Manohar Lai/l JJ. 

Puni Sethi and others — Petitioners. 

v. 

Gangadhar Patro and others — 

Opposite Party. 

Civil Revn. No. 21 of 1937, Decided on 
18th April 1939, from deoision of Collector, 
Balasore, D/- 4th March 1937. 

<5ri««a Tenancy Act (2 of 1913), S. 204— 
Drder of Collector in appeal in case where 
tubject-matter is valued at less than Rs. 100 
and to which cl. 3 of S. 204 applies is not 
revisable by High Court. 

High Court has no power to revise the order of 
the Collector passed in appeal in a case in which 
the subject-matter is valued at less than Rs. 100 
and to which the provisions of cl. 3 of 8. 204 
apply as in these circumstances the Collector 
oannot be held to be subordinate to High Court. 

_ XT [P 250C2] 

B. N. Das — for Petitioners. 

G. Dhal — for Opposite Party . 

. Manohar Lall J. — This is an applica¬ 
tion in revision on behalf of the defendants 
against an order of the Collector of Balasore 
dated 4th March 1937 by which he in 
appeal reversed the decision of the Rent 
-Deputy Collector of Bhadrak dated 
-41st December 1936 by which the suit of 

e respondents, which was instituted for 
recovery of certain sum said to be due to 

, e . p f?i. n J lffB £or rents, was dismissed. The 
plaintiffs case in short was that for two 

years, 1342 and 1343F, the defendants had 

, !? n . .£’ 53 . acr ?® o£ knd belonging to the 
plaintiffs in village Bahudarada, pergana 

Senaut on produce rent under an oral settle¬ 
ment in Magh 1342; the defendants did 


not pay the produce rent but promised to 
send Rs. 37-10-0 from Calcutta for 1342 


Fasli but failed to carry out the promise. 
In the year 1343 there was again a failure 
to pay the dues to the plaintiffs and when 
the crop of that year was harvested the 
plaintiff stopped its removal from the field 
with the result that the defendant and the 
plaintiff agreed to have a punchayat. The 
punchayat settled that the defendant 
should pay Rs. 35 to the plaintiff for 1342 
but it did not decide anything regarding the 
crop of 1343. It was alleged that the defen¬ 
dant paid Rs. 26 to the plaintiff and 


removed the crop, but as the dues of the 
plaintiff remained unsatisfied he instituted 
the suit giving rise to the present proceed¬ 
ings. The defendant denied all the allega¬ 
tions of the plaintiff and asserted that he 
never took any oral settlement of the land 


in suit nor was he ever in possession thereof 
during the years in suit. 


The trial Court held that there was no 
satisfactory evidence regarding the allega¬ 
tion of the plaintiff that the defendant had 
taken an oral settlement of the land, that 
he never promised to send Rs. 37-10-0 
from Calcutta, that the story of the pan- 
cbayat was a myth and that there was no 
evidence which could be relied upon to 
prove the payment of Rs. 26. In short he 
held that there was no satisfactory evidence 
regarding any of the allegations of the 
plaintiff. As to the possession of the land 
by the defendant for the years in suit the 
learned Deputy Collector held that he was 
unable to accept the case of the plaintiff 
that the defendant had possession of the 
land as a tenant. The plaintiff then appeal¬ 
ed to the learned Collector who pointed out 
that the only issue in the case was whether 
the relationship of landlord and tenant 
existed between the plaintiff and defendant. 
Upon a careful perusal of the evidence upon 
the record he disagreed with the findings of 
the trial Court and held that 

nothing has been shown on the record of the evi¬ 
dence to justify the conclusion that the alleged 
contract on the strength of which the defendants 
cultivated the land for two years was a myth. 

He therefore decreed the suit of the 
plaintiff as claimed. The defendants have 
moved this Court to exercise our powers of 
revision. It is contended by thfe learned 
Advocate for the respondents that this 
Court has no jurisdiction to interfere with 
the order of the learned Collector by reason 
of the provisions of S. 204, Orissa Tenancy 
Act of 1913. He contends that the order 
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sought to bo revised is not an order which 
decides any question whether rent is pay¬ 
able for the land or nob nor does it decide 
a question relating to title to land or some 
interest therein as between parties to the 
suit and that as the subject-matter of the 
claim in dispute is admittedly below Rs. 100 
in value the appeal rightly lay to the Col¬ 
lector, that no further revision to the High 
Court is provided by the Section against the 
order of the Collector passed in such cases. 
Reliance was placed by the learned advocate 
on the case in 35 Cal 547 1 and on the case 
in 39 I C 748=1 Pat L W 548. 2 But these 
cases are of no assistance in deciding the 
question before us as they depended upon 
the construction of S. 153, Ben. Ten. Act, 
where the words are not “as between 
parties to the suit” as in the corresponding 
Section of the Orissa Tenancy Act but “as 
between parties having conflicting claims 
thereto.” The case which is nearer to the 
present case is 38 I C 667. 3 In that case 
the suit had been instituted by the plaintiff, 
who was the purchaser at a revenue sale of 
a portion of touzi No. 2837 to recover from 
the defendant, who was the proprietor of a 
four anna share in a sarbarakari tenure 
included in that touzi, arrears of rent. The 
defendants had pleaded that no rent was 
payable by them on the ground that by an 
arrangement with the plaintiff's predecessor 
in interest they never paid any rent for this 
tenure. On these facts the issue framed 
was “Does the relationship of landlord and 
tenant exist between the parties?” The 
learned Judges of the High Court pointed 
out that upon the pleading the issue which 
arose was whether this sarbarakari tenure 
is liable to pay any rent or not and 
therefore the Collector had no jurisdiction 
to entertain an appeal against the deci¬ 
sion of the Deputy Collector as cl. 2 of 
S. 204, Orissa Tenancy Act, was clear that 
where a Deputy Collector decides that the 
rent is payable for land or not an appeal 
under sub-s. (3) ought to have been pre¬ 
ferred to the District Judge and not to the 
Collector and, therefore, they held that the 
plaintiff having failed to come to the Dis¬ 
trict Judge the Collector had no jurisdiction 
to entertain the appeal and set aside the 
judgment and decree passed by the Deputy 

1 1. Shilabati Devi v. Roderigues, (1908) 35 Cal 

547=12 OWN 448. 

2. Ganga Singh v. Raghunandan Das, (1916) 3 

AIR Pat 261=39 I O 748=1 Pat D W 548. 

3 . Gopi Biswal v. Ramchandra Sahu, (1916) 3 

A I R Pat 257=38 I O 667=2 Pat D J 46. 


Collector and directed that the memoran¬ 
dum of appeal should be returned by the 
Collector for presentation to the District 
Judge. 

In the present case the learned Deputy 
Collector or the Collector has not decided 
whether rent is payable for the land or not 
nor does the Collector by the order under 
revision or the Deputy Collector decide any 
question relating to title to land or any 
interest therein. The only matter which the 
Collector in disagreement with the Deputy 
Collector has decided is that the defendant 
was in possession of the land upon the oral 
contract for two years, the title of the 
plaintiff to the land was never in contro¬ 
versy nor was the interest of the defendant 
in the land ever put in issue. The question 
which now arises for decision is whether 
this Court has any power to revise the order 
of the Collector passed in appeal in case in 
which the subject-matter is valued at less 
than Rs. 100 and to which the provisions 
of cl. 3 of S. 204 of the Orissa Tenancy 
Act apply. In my opinion the Collector in 
these circumstances cannot be held to be 
subordinate to this Court. He is amenable 
to the jurisdiction of this Court if he decides 
any question mentioned in cl. 2 when 
his decision becomes appealable to the Dis¬ 
trict Judge or High Court. That situation 
does not arise in the present case. But the 
learned Advocate for the petitioner argued 
that this Court always has the power to 
revise orders of Subordinate Courts and as 
the Collector is sometimes subordinate to 
this Court when deciding cases of the 
character now before us but beyond Rupees 
100, he must be taken to be subordinate to 
this Court for all purposes. I do not agree 
with this contention. If this argument 
were correct we could revise under our 
powers under S. 115, Civil P. C., an order 
of the Collector passed under the Excise 
Act or Embankment Act for instance. But 
this obviously cannot be done. In^ each 
case the Court must examine what is the 
nature of the dispute that the Deputy Col¬ 
lector or the Collector is deciding under the 
Orissa Tenancy Act and the result of the 
examination will decide, after applying the 
provisions of the various clauses of S. 204, 
of the Orissa Tenancy Act, whether in that 
case this Court can exercise its powers of 
revision. Applying these considerations to 
the present case I am clearly of the opinion 
that this Court has no power to interfere in 
revision with the order passed by the Col¬ 
lector, who was competent to entertain the 
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appeal and decide it on ifcs merits. I would 
dismiss this application with costs. Hearing 
fee one gold mohur. The rule is discharged. 

Fazl All J. —I agree. 

D.S./r.k. Rule discharged , 
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Harries 0. J. and Rowland J. 

Dula Bibi — Petitioner —Appellant. 

v. 

Parm an an da Das — Opposite Party _ 

Respondent. 

Appeal No. 29 of 1936, Decided on 9th 

December 1938, from original order of Sub- 

Judge, Cuttack, D/- 13th August 1936. 

Re* Judicata—Constructive—Extent of appli¬ 
cability to execution proceeding. 

The doctrine of constructive res judicata is ap- 
phcabie to execution proceedings to this extent 
that where a judgment-debtor fails to raise all his 
objections to the application in execution made 
oy the decree-holder which he might and ought to 
have raised and the application is ordered to pro¬ 
ceed, all suoh objections will be deemed to have 
neen impliedly decided against him and he will be 
precluded from raising tho same objections in a 
later execution of the same decree : A I R 1924 . 
All 34, liel . on. £P 251 q 2] 

M. S. Rao and S. P. Das Gupta_ 

.. f° r Appellant, 

r. O. Chatterji — for Respondent. 

Rowland J.—This is an appeal from an 

order in execution dismissing the objection 

of the appellant that the decree could not 

be executed against her property, namely 

tauzis Nos. 3644 and 3647. The suit has 

been brought by the respondent against 

Dula Bibi, the mother of the appellant, as 

a mortgage suit. There being a question 

whether the decree would be able to be 

satisfied out of the mortgaged property, he 

in the lifetime of Dula Bibi obtained an 

order of attachment before judgment of 

these two tauzis. Thereafter he obtained a 

decree against Dula Bibi and took out Exe- 

cutwn Case No. 172 of 1933 against her 

P aying that the decretal amount be realized 

J. 8 f e . mortgaged property and these 

^ taU ^ 1S :, Daring this execution Dula Bibi 
died and the appellant was substituted in 

that fe She took an objection, Ex. C, 

could not V. and it’ na “ el y fctlese two tauzis, 

. be sold until the mortgaged pro- 

£ Rested. On this petition the 

Ex A nn^oolu^o the execufc ing Court was 
Ex. A on 29th September 1934 : 

are found ?“i£ a , houId sold first and after they 
and f 4 will Wd°. ient t0 “ ti8fy tha lots 6 ! 

That execution case was eventually dis¬ 


missed. The mortgaged properties, it seems, 
could not be brought to sale because of a 
regular suit on behalf of a third party claim¬ 
ing them. The decree-holder now seeks to 
proceed against the two tauzis above men¬ 
tioned and the judgment, debtor has objected 
that they are not liable to be taken in exe¬ 
cution of the decree, because they are not 
properties of Dula Bibi which have come 
into the hands of the appellant but are the 
appellant’s own property. The Subordinate 
Judge on two grounds rejected tho objection. 
Birst, he said that no such objection having 
been taken in the previous execution the 
pnnciple of constructive res judicata was 
applicable and the judgment-debtor was 
concluded by the order dated 29th Septem- 
ber . 1934, and could not raise this point 
again. Secondly, on the merits he held that 
each of these tauzis had been the personal 
property of Dula Bibi and had come to the 
judgment.debtor as Dula Bibi’s heir. On 
both these points the decision of the Sub¬ 
ordinate Judge is challenged, but it is, on 
both points, in my opinion, correct. 

be law is that the doctrine of construe-' 
tive res judicata is applicable to execution 
proceedings to this extent, that where a 
judgment.debtor fails to raise all his objec¬ 
tions to the application in execution made 
by the decree-holder which he might and 
ought to have raised and the application is 
ordered to proceed, all such objections will 
be deemed to have been impliedly decided 
against him and he will be precluded from 
raising the same objections in a later exe¬ 
cution on the same decree. There are 
numerous authorities in support of this 
proposition, and it is not necessary to refer 
to the repeated decision of the Privy Coun¬ 
cil which have laid down the general prin¬ 
ciples to be followed. In 45 All 735 1 a case 
was considered which is almost exactly on 
all fours with the facts of the case before 
us, the objection referred to the question 
against what property the decree-holder 
was entitled to proceed and an order passed 
in a previous execution that the decree- 
holder was entitled to proceed against 
certain property was held to be binding be 
tween the parties in subsequent execution 
proceedings. It was not, therefore, open to 
the objector to raise again in the present 
proceedings the contention that the execu- 
tion against these properties could not pro¬ 
ceed. On the merits the Subordinate Judge 
has given good rea sons for his finding that 

11 ^ n rr7;? anhaiya L »l.U924) 11 AIR 

All 34—74 10 513=45 All 735=21 ALJ 641. 
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tauzis Nos. 3647 and 3644 belong6d to 
Dula Bibi. As regards tauzi No. 3647 there 
was the unrebutted testimony of a wit¬ 
ness for the decree-holder, and as regards 
tauzi No. 3644 it appears that it became 
the property of Dula Bibi by virtue of a 
deed of family arrangement or compromise 
by which a probate dispute between her 
and Lakshmi Bibi was settled. The com¬ 
promise agreement has been exhibited as 
Ex. E and it shows that Dula Bibi by it 
takes the interest which is given to her by 
the compromise. Substantially the disput¬ 
ed properties were divided, eight annas 
going to Dula Bibi and eight annas to 
Lakshmi Bibi. The nature of the interest 
of each is thus described : 

According to these shares we by ourselves and 
from generation to generation have become owners 
in possession. 

The words described an absolute estate 
of inheritance, and I do not think it is 
necessary to go behind so clear an expres¬ 
sion. We have been referred to Ex. E, a 
copy of a notice issued by the Land Regis¬ 
tration Department- publishing the fact 
that Lakshmi Bibi and Dula Bibi had got 
their names registered. Lakshmi Bibi is 
said to have succeeded by virtue of inheri¬ 
tance and will, Dula Bibi by something 
which is incomplete, the paper being torn, 
but it may also be by inheritance and will. 
There is nothing here to show that she 
even then represented herself as having 
succeeded by inheritance from her husband. 
The last holder of the property had been 
Jagannath who had left the disputed will. 
In the result I would affirm the decision of 
the Subordinate Judge and dismiss this ap¬ 
peal with costs. 

Harries C. J.—I agree. 

d.s./R.K. Appeal dismissed . 
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Rowland J. 

Mahabir Gope and others — Petitioners. 

v. 

Samrathi Singh — Opposite Party. 

Criminal Revn. No. 517 of 1939, Decided 
on 1st November 1939. 

(a) Criminal P. C. (1898), S. 107 — Sanehas 
or report* made by prosecution witnesses re¬ 
garding past conduct of accused'and his dispo¬ 
sition to use violence are admissible under 
S. 157, Evidence Act, to corroborate what wit¬ 
nesses have testified to in Court. 

Sanehas or reports made by several of the prose¬ 
cution witnesses on various dates in the absence of 
the accused regarding his past conduct and dis¬ 
position to use violence though not substantive 


evidence of the matters mentioned in them are* 
admissible under 8. 157, Evidence Act, to corrobo¬ 
rate what the witnesses have testified to in Court 
in a proceeding under 8. 107, Criminal P. C. 1 

[P 252 0 2 ; P 253 0 1] 

(b) Criminal P. C. (1898), S. 107—Principle 
that Crown must show that likelihood of danger 
to peace continued to present day does not 
apply where claims are to immovable property 
and accused is not likely to abandon his inten¬ 
tion to use violence in support of his claim. 

The principle that to support an order for seen* 
rity it is incumbent on the Crown to show not 
only that there was a likelihood of a breach of the* 
peace at some past time, but that this likelihood 
continued to the present date, does not apply to 
cases where claims are to immovable property and 
there is no indication that the party of the accused 
are likely to abandon their claims or to give up- 
the intention of using violence in support of them: 
AIR 1927 Pat 231 , Disting. [P 253 0 1] 

(c) Criminal P. C. (1898), S. 107—Intention* 
of S. 107 in demanding security. 

The intention of 8. 107 in demanding security 
in case of apprehended violence by accused is pre¬ 
ventive and not penal. [P 253 0 1, 9] 

Jafar Imam and K. P. "Varma — 

for Petitioners. 

B. N. Rai and K. K. Sinha — 

for Opposite Party . 

Order. —This application is presented on> 
behalf of nine persons who have been ordered 
each to execute a bond in Rs. 500 with one 
surety in Rs. 500 under S. 107, Criminal 
P. C., to keep the peace for one year. An 
appeal to the Sessions Judge against this 
order was dismissed. The facts found are 
that one Samrathi Singh has taken raiyati 
settlement of a large block of land in village 
Chorgaon and is in possession as found by 
both Courts; but the petitioners who are 
goalas of the village object to his possession 
and have repeatedly interfered putting up 
frivolous claims of their own possession over 
portions of Samrathi’s raiyati lands. It wa& 
said by Samrathi in his petition to the 
Magistrate that he apprehended violence at 
the hands of the accused in order to dis¬ 
possess him from his lands and the Court 
substantially accepting his allegations has 
bound down the accused persons. 

Two points are taken in revision. The! 
first is that the trial Court has admitted as 
evidence of the past conduct of accused 
and their disposition to use violence sanehas; 
or reports made by several of the prose¬ 
cution witnesses on various dates in the 
absence of the accused. It was said that 
these should not have been used in evidence 
against the accused and were in no way 
binding on them. It is no doubt correct to 
say that these sanehas are not substantive, 
evidence of the matters mentioned in them, 
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jbufc in every case the person who made the 
report has been examined to testify to the 
fact reported by him and S. 157, Evidence 
Act, is authority for the use of the reports 
in order to corroborate what the witnesses 
have testified to in Court. I do not there¬ 
fore find that there is substance in this 
objection, though the Court below would 
do well to use careful expression so as not 
to let it appear as if such reports had been 
treated as substantive evidence or as more 
than corroboration under S. 157 of facts 
deposed to. 

The next point was that to support an 
order for security it was incumbent on the 
Crown to show not only that there was a 
likelihood of a breach of the peace at some 
past time, but that this likelihood continued 
to the present date. In support of this, refer¬ 
ence is made of cases in the Bombay and 
Allahabad High Courts which were followed 
in this Court in 8 P L T 370. 1 All those 
cases referred to apprehensions of a breach of 
the peace arising out of religious differences 
between Hindu and Mahomedan communi¬ 
ties. The decisions seem to have proceeded 
on their own facts and as pointed out by 
Has J. in the Patna case, no hard and fast 
rule can be laid down in cases of this nature. 
It often happens that religious enthusiasm 
though acute at a particular moment sub¬ 
sides and no danger of breaoh of the peace 
remains; but the present is not an instance 
of a religious dispute but of claims to immo¬ 
vable property and there is no indication 
that the party of the accused are likely to 
abandon their claims or to give up the in¬ 
tention of using violence in support of them. 
Indeed after the initiation of these proceed¬ 
ings two further incidents are reported to 
have taken place on 16th and 20th January 
1939 respectively. I do not therefore think 
that the cases cited have any application to 
the circumstances before me. 

It was next said that the evidence against 
certain of the individual aocused was hardly 
b cient, but this matter has been consi- 
dered by the first Court and also by the 
Appellate Court below and I do not feel 
disposed to reopen that matter. Finally it 
ia suggested that the security demanded is 
excessive and it is stated that all the accused 

infwiif 16 * 301 /* 1 * n * n consequence of their 
inability to furnish the security demanded. 

iln a, case of this kind the intention of the 

[Sect ion is preventive and not penal. The 

Par23i U - k io3^ 8 n^ mperor ' (1927) 14 AIR 

Or L J 719 103 1 0 607 = 8 P L T 370 = 28 


amount of security demanded seems to me 1 
to be unnecessarily high and I would modify 
it directing instead that each of the peti¬ 
tioners before me shall execute a bond in 
Bs. 200 with two sureties in Ks. 100 each. 
The period of one year mentioned in the 
bond will of course run from the date of 
the Magistrate’s original order. 

D.S./r.k. Order modified. 
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Agarwala and Rowland JJ. 

Gaya Prasad — Decree-holder _ 

Appellant. 

v. 

Liquidator Sadr Central Co-operative 
Society , Gaya — Judgment-debtor _ 

Respondent. 

Misc. Appeal No. 80 of 1939, Decided 
on 31st January 1940, from order of Sub- 

Judge, Second Court Gaya, D/- 22nd 
November 1938. 

w °<z 1S c?5 ^-operative Societies Act 
(6 of 1935), S. 57 (2) — Payment of debts of 
Society whether decretal or otherwise is matter 
touching affairs of Society. 

°- f * Sociefc y in liquidation are con¬ 
fined to the winding up of the Society and the 

payment of its debts, the collection of amounts 

due to it and of contributions from members from 

whom contributions are due in the event of the 

?. fch ® r ?f 8Qt m? f the Sociefc y being insufficient to pay 
its debts. The payment of debts of the Society 
whether decretal or otherwise is clearly a matter 
touching the affairs of the Society and the proceed¬ 
ings to realise such debts are barred by sub-s. 2 of 
b. 57 except by leave of the Registrar. [P 254 C 1] 

E. Eas and Dal N. Sinha_ 

a vr t i , ^ f° r Appellant. 

A. N. Lai and Rai Guru Sharan Prasad 

— for Respondent. 
Agarwala J. — This is an appeal by the 
decree-holder from a decision of the Sub¬ 
ordinate Judge of Gaya confirming a deci¬ 
sion of the Munsif. The relevant facts were 
as follows : One Sarjoo Lai was a Director 
of the Gaya Central Co-operative Bank and 
the holder of 40 partly-paid preference 
shares. In accordance with the rules of the 
Bank he had nominated the plaintiff as the 
person to whom moneys due to him were 
to be Paid in the event of his death. On his 
death the Bank having gone into liquidation 

nal C l Ued upon the Plaintiff to 

left * b % baW edueonthe preference shares 

instituted a suit for a declaration that the 

tM« d h t i° r 8 ° rd6r ° alling upon him to pay 
this balance was ultra vires and for an 

eT n t n I eStraining fche liquidator from 

executing the contribution order. The suit 
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was decreed and the liquidator filed an 
appeal to this Court. That appeal was dis¬ 
missed with costs. The plaintiff then applied 
to the Civil Court for execution of the 
decree for costs. The Courts below have 
concurred in holding that the application is 
barred by S. 57 (2), Bihar and Orissa Co¬ 
operative Societies Act (Bihar and Orissa 
Act,VIof 1935). That sub-section provides: 

While a society is in liquidation no suit or other 
legal proceeding shall be proceeded with or insti¬ 
tuted against the liquidator as such or against the 
Society or any member thereof on any matter 
touching the affairs of the Society, except by leave 
of the Registrar and subject to such terms as he 
may impose. 

The plaintiff - appellant did not ask for or 
obtain the leave of the Registrar to institute 
the present execution proceeding. The only 
question to my mind is whether applica¬ 
tion in execution is a matter touching the 
affairs of the Society within the meaning of 
sub-s. 2 of S. 57. That sub-section imposes 
a bar to certain proceedings in the case of 
a Society that is in liquidation. The affairs 
of a Society in liquidation are confined to 
the winding up of the Society and the pay¬ 
ment of its debts, the collection of amounts 
due to it and of contributions from members 
from whom contributions are due in the 
event of the other assets of the Society 
being insufficient to pay its debts. The pay¬ 
ment of debts of the Company whether 
decretal or otherwise is to my mind clearly 
a matter touching the affairs of the Society 
and the proceedings to realize such debts 
are barred by sub-s. 2 of S. 57 except by 
leave of the Registrar. I would therefore 
dismiss this appeal with costs. 

Rowland J. —I agree. The Subordinate 
Judge appears to have been of opinion that 
this execution proceeding was barred both 
by sub-s. 1 and by sub-s. 2 of S. 57, Bihar 
and Orissa Co-operative Societies Act, 1935. 
I entirely agree that this is barred by sub- 
s. 2 and it is not necessary to express an 
opinion as to the correctness of the Sub¬ 
ordinate Judge’s view that it was also 
within the mischief of sub-s. 1. 

d.s./r.k. Appeal dismissed. 
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Wort J. 

Anandi Prasad and others — 

Petitioners. 


v. 


Mt. Dulhin Kishori Kuer — 

Opposite Party. 
Misc. Judicial Case No. 17 of .1939, 
Decided on 22nd November 1939. 


(a) Succession Act (1925), S. 302—Applies* , 
tion regarding payment of annuity under will 
lies under S. 302. 

An application with regard to annuity payable 
to the applicant by executrix under a will lies 
under S. 302: A I R 1935 P C 203, Bel • on. 

[P 254 O 2; P 255 O 1] 

(b) Will — Validity — Will giving absolute 
estate to testator’s wife with direction to pay 
annuity to certain institution — Absolute estate 
is not cut down by such direction — Bequest to 
institution is not invalid. 


Where a testator by a will gives absolute estate 
to his widow and directs that it shall be incum¬ 
bent on the widow to pay certain amount as 
annuity to certain institution, the absolute estate 
given to the widow is not cut down by such direc¬ 
tion and the bequest to the institution cannot be 
said to be invalid. [P 255 0 2] 

(c) Limitation Act (1908), Arts. 120 and 123 
—Application regarding annuity is governed by 
Art. 123. 

An application for payment of annuity under a 
will is governed by Art. 123 and not by Art. 120: 
AIR 1938 Pat 600 , Foil. [P 256 0 1] 


C. P. Sinha — for Petitioners. 

Dr. D. N. Mifcfcer and B. N. Mifcter — 

for Opposite Party . 

Order. —This is an application taken out 
under S. 302, Succession Act, with regard 
to annuity payable under a will dated 19th 
February 1930. The testator died in the 
same year, indeed the next day, leaving an 
absolute estate to his widow subject to a 
payment to the petitioning College of a sum 
of Rs. 700 per annum. The relevant words 


in the will are: 

It shall be 'proper* on the part of theMusammat 
to continue to pay, after my demise, a sum oi 
Rs. 700 (seven hundred rupees) out of the income 
of my properties to the Nalanda College at Bihar 
annually and make over every year a sum of Rs. 700 
to the Trustees of the said college for expenses of 
the school department; 

and then follows : 

and this amount of rupees seven hundred shall all 
along be continued to be paid every year by the 
said Musammat. 

The first point taken was the question of 
jurisdiction and it was contended that the 
application did not lie under S. 302, Succes¬ 
sion Act, which contains provisions merely 
for the purpose of determining questions 
raised by the executor or trustees calling 
the assistance of the Court as regards the 
administration of the estate. At first I felt 
inclined to hold that that was the correct 
view to be taken of S. 302; but it seems to 
me perfectly clear that this point has been 
decided, if not directly, by inference, by 
their Lordships of the Privy Council in 63 
I A 61. 1 One of the main qu estions which 

1. Secretary of State v. Srlmati Parijat Deb!, 
(1935) 22 A I R P O 203=159 I O 829=63 
T A 61=63 Gal 677 fP Oh 
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came to be decided in that case was whe¬ 
ther it was necessary for the applicant, 
who was the mother of a beneficiary under 
the will, to take out a succession certifi¬ 
cate, as against a debtor under S. 214, 
Succession Act. It was held by the Courts 
in India and by their Lordships of the 
Judicial Committee that the Administrator- 
General of Bengal, against whom the appli¬ 
cation was made was not a debtor within 
the meaning of that Section. I said that the 
matter of S. 302 was decided by inference 
if not expressly. The short answer to the 
case would have been that the application 
did not lie under the Section. But their 
Lordships expressly mentioned the Section 
and there was no argument suggesting that 
the application could not be maintained. It 
may be that I am not correctly stating the 
decision of their Lordships with regard to 
8. 302, as it would appear at p. 73 of the 
Report that this very question was at least 

mentioned. Their Lordships observed as 
follows: 
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TA 6 ' 1 f° ri ?f hips , are of opinion that there is 
nothing in the order of Costello J. dated 17th 

March 1931, which does not come within the 
material words of S. 302; 

and then quoting: “in regard to the estate 
or in regard to the administration thereof.” 
Dr. Mitter, who appears on behalf of the 
person who is entitled to the absolute estate 
m this property, does not seriously contend 
that the decision to which I have referred 
is not an authority on this point. I over- 

q qno he o ref0re the ob i ectli °n with regard to 
S. 302, Succession Aot. The second conten- 

t 9 v v f • _ - in para. 5 

Of the will is invalid or in the alternative, 

merely a pious wish on the part of the 

testator, and therefore not binding on the 

widow. There was some suggestion that the 

translation is not correct. In Appeal from 

Original Decree No. 11 of 1934, where the 

matter of probate came before this Court, 

the wiU is translated in these words: “It 

shall be incumbent’ &o. Dr. Mitter would 

me to construe the clause in this way: 

it shall be proper’ on the part of the 

. ? ut even had ib been 0 P eD to 

whioh d T u hat ' \ wo ^ d 8ti11 bave fcb e clause 
™T 0h1 f h ?7 e al . read y read and which is in 

2i° ( he wlU t0 tb is effect: "and this 

atonTvLT rl JP ee8 /even hundred shall all 
•r, . 3. . ceotinued to be paid every year.” 

But it is not open to me to put the con- 
struction which T)i* * .. 

clause of . L tter su ggests on the 

on The L f- TTu If there is aQ y objection 
on the part of the respondent to the only 


translation of the will which is before me, 

there is a certain procedure to adopt to have 

the matter put right. That procedure has 

not been adopted, and I am unable to accept 

the suggestion made by Dr. Mitter in this 
behalf. 

The question whether the estate is cut' 
down by para. 5 does not seem to me to 
arise. It is a misconception to say that the 
absolute estate in all the properties given to 
the widow is cut down by such directions 
as are contained in para. 5 of the will. The 
absolute estate is still there, and, if I may 
use the expression (which is not strictly 
applicable to this country) the fee simple 
is in the widow, but subject to certain con- 
ditions which in this case is a payment of 
±ts. ZOO per annum to the college which 
payment does not cut down the estate, 
-therefore, in my judgment, it could not be 
said that the bequest to the college is in. 
valid. The question whether this is merely 
a pious wish on the part of the testator has 
already been dealt with by me with regard 
to the matter of translation. If the words 
in the will are ’it shall be incumbent” and 
later this amount shall all along be con¬ 
tinued to be paid,” there is no doubt that 
there is an obligation on the part of the 
widow to pay over to the college this an- 
nual sum of Rs. 700. Some argument was 

addressed to me on S. 173, Succession Act, 
which provides : 

Where an annuity ia created by a will, the lesa- 
tee is entitled to receive it for his life only, unless 
a contrary intention appears by the will. 

Mitt«rTf TF with , greafc re9 pect to Dr. 
f-.T,, 1 880 wbat connexion that has 

with the will before me. There is no ques¬ 
tion arising as to the validity of the gift 
being a gift to the college, and therefore, in 
my judgment, that part of the case neces¬ 
sarily fails. A further argument was pre-i 
sented under S. 114 of the Act and it was! 
contended that the bequest in cl. 5 of the 
will was invalid as it would vest beyond 

the penod provided for by the Section, 
b. 114 provides : 

No bequest is valid whereby the vesting of 
tiT a 8 nf e<1Ueathed may ** de]a y ed beyond the life 

23,13*, S SKSJ'« *■»*£££ 

b. m eslet.Dce .1 th,.iptotion 5ttat p.‘°od““ 

In other words, it is the rule aeainsf- 
perpetuity. There is no question here that 
the bequest vests beyond the lifetime of 
one or more persons living but immediately 
upon the death of the tfstator ft7s fiS 
ontended that the annual sum of Rs. 700 
ia not obargeable upon the corpus of the 




256 Patna Sree Radha Gobinda v. Susil Kumar (Wort J .) 



estate but merely on its income. The argu¬ 
ment as I understand it is that the widow 
has not at the present moment in her pos¬ 
session the arrears which were payable as 
from the date of the probate of the will. It 
is impossible for me to deal with the ques¬ 
tion because it does not arise. The peti¬ 
tioners here (who are trustees) are not 
asking for a charge on the corpus of the 
estate, but merely for a payment over of 
the annuity payable under the terms of the 
will. Whether it is a charge on the income 
of the property or not in these circum¬ 
stances, as I have already stated, does not 
arise. The decision of the Court of Appeal 
in England in (1939) 1 Oh 277 a was relied 
upon. At the moment, in any event, I need 
not trouble myself with the question, be¬ 
cause as I have already stated, it does not 
arise. The last point is the question of 
limitation. Shortly stated, Dr. Mifcfcor s 
argument is that Art. 120, Limitation Act, 
applies, as the word “annuity" does not 
occur in Art. 123 which reads : 

For legacy or for a share of a residue bequeathed 
by a testator, or for a distributive share of the 
property of an intestate. 

It certainly was not the last, it might be 
the second and certainly not the first, be¬ 
cause this is not a legacy but an annuity. 
I see the force of the argument addressed 
to me in this regard, but the matter has 
been finally disposed of by a case which, so 
far as I am concerned, is binding on me. 
I refer to the decision of Manohar Lall J. 
in 19 P L T 202. 8 That was a case of an¬ 
nuity and it was held by the Court that 
Art. 123, Limitation Act, applied. Until 
that decision is reversed—a decision which, 
as I have already said, is binding on me, 
the point taken by Dr. Mitter cannot be 
entertained. In the result, the petitioners, 
who are trustees of the Nalanda College in 
Bihar, are entitled to a direction against 
the Musammat (Mt. Dulhin Kishore Kuer, 
the widow and the executrix) for the pay¬ 
ment over of the sum of Rs. 700 per annum 
from 20th February 1930, with interest at 
the rate of 6 per cent, per annum under 
B. 353. The petitioners are entitled to costs : 
the hearing-fee is assessed at five gold 
mohurs. 

D.S./b.k. Order accordingly . 

2. In re Coller’s Deed Trusts : Coller v. Coller, 

(1939) 1 Oh 277. 

3. Hemangini Devi v. Anil Krishna Banerjee, 

(1938) 25 A I R Pat 600=1811 O 283=17 Pat 
. 350=19 P Ij T 202. 
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Harries 0. J. and Wort J. 

Sree Radha Gobinda Jieu Thakur and 
others — Defendants — Appellants. 

v. 

Susil Kumar Roy Ghaudhury and others 
— Plaintiffs — Respondents. 

Letters Patent Appeals Nos. 15, 16 and 
17 of 1938, Decided on 26th April 1939, 
from decision of Mohamad Noor J., D/-6th 
April 1938. 

Orissa Tenancy Act (2 of 1913), S. 16 — 
S. 16 does not prevent landlord from moving 
and consenting to transfer before application 
under S. 16 is made—No particular form of 
consent is necessary — Whether consent was 
given is question of fact. 

Section 16 does nothing more than place a duty 
upon the transferee to move, in the sense of a 
debtor finding out his creditor, but it does not pre¬ 
vent the landlord from moving and agreeing to 
the transfer before the application contemplated by 
S. 16 is made. The Act nowhere lays down what 
form the consent should take and whether consent 
has been given or not is a question of fact : A I R 
1919 Pat 507 , Disting . [P 257 0 1] 

G. C. Das — for Appellants . 

S. K. Mitra — for Respondents • 

Wort J.— This appeal is from the deci¬ 
sion of Mohammad Noor J. by which he 
allowed the claim of the plaintiff landlords 
under S. 16, Orissa Tenancy Act, to the 
transfer fees in three suits ; the defendant 
was a transferee who was liable to pay the 
fees to the landlords under that Section of 
the Act which I have mentioned. On 11th 
June 1930, the landlords entered the defen¬ 
dant’s name in their register. Some days 
later kabuliyats were executed by the de¬ 
fendant in favour of the landlords. In those 
circumstances it is impossible to hold other¬ 
wise than that the landlords consented to 
the transfer. That being so in my judgment 
it is clear that the landlords were entitled 
to the fees provided by the Section to which 
I have referred. The argument put forward 
by the learned advocate on behalf of the 
defendant-appellant is in my opinion unsus¬ 
tainable. S. 16 provides that “in cases other 
than those covered by S. 15" S. 15 of the 
Act making exception to the liability to pay 

the transfer fees . ' 

when a tenure or portion of a tenure is transferred 
by sale, gift or exchange, the transferee or his suc¬ 
cessor in interest shall apply to the landlord tp. 
whom the rent of the tenure or portion thereof is 
payable for registration of the transfer, and the 
landlord shall in the absence of good and sufficient 
reason to the contrary, allow the registration of 
the transfer (8. 16, Orissa Tenanoy Aot).^ 

Sub-s. (2) of that Section provides that 
if the landlord “ accepts the fee authorized 
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by sub-s. (l) his consent to the transfer 
shall be deemed to have been given. ” Now 
what in my opinion is a wholly artificial 
argument is that, as the Section provides 

that the transferee “ shall” apply to the 

landlord, nothing can confer on the land¬ 
lord any right to the registration fee till 
that application is made by the transferee. 
That in my opinion is an impossible con¬ 
struction to be placed upon the Act. S. 16 
(of the Act does nothing more than place a 
;duty upon the transferee to move, in the 
'sense of a debtor finding out his creditor, 
but it does not prevent the landlord from 
moving and (sic) agreeing to the transfer 
vas in this case before us) before the ap¬ 
plication contemplated by S. 16 is made. If 
the contention of the learned advocate for 
the defendant-appellant is correct, it would 
result in this, that although the transfer 
has in fact been agreed to by the landlord, 
the defendant can preclude the landlord 
from recovering the fee which is rightfully 
due to the landlord under S. 16 of the Act 
by not taking action. In the circumstances 
of this case, as I have already said, the 
transfer must be deemed to have been con¬ 
sented to by reason of the entry in the 
register of the landlord on 11th June and 
the acceptance of the subsequent kabuli- 
yats. The Act nowhere lays down what 
form the consent should take and whether 
consent has been given or not is a question 
Jof fact which has been decided against the 
defendant in the Court below, and in addi¬ 
tion the necessary inference from the facts 

which I have mentioned would be that con¬ 
sent had been given. 

^ e }} Q,UCQ was placed upon the decision of 
this Court in 4 Pat L J 387. 1 There it was 
clear from the facts as found by the Courts 
that on the application of the transferee 
the landlord had refused to recognize the 
transfer. There was some question whether 
his agent had authority to recognize any 
such transfer, and that was decided in the 
negative Not having given his consent he 
proceeded to bring the action out of which 
e appeal arose, and Sir Dawson Miller in 

thiI V T Dg th ? jud S menfc the Court made 

this observation: 

been eiwen S v3 afc landlord’s consent not having 

was*at the of the suifc ‘her? 

oaifs^ of action 6 arfs 1 ?* tifcufcion of the suit no 
be dismissed. * that the P lalnfciff ’s suit must 

Reliance was placed upon certain obser- 


l. 


8H SfiW? SA ’S 

1940 P/33 & 34 
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vations which it is said would support the 
contention that the condition precedent to 
the right of the landlord to claim the trans¬ 
fer fee was the application by the transferee. 
The case does support the contention as it 
was found that the landlord had not con¬ 
sented to the transfer. In one part of the 
Section (the first part) it places a duty upon 
the transferee to move and in another part 
of the Section to which I have already 
referred (sub-s. 2) it protects the tenant by 
providing that once the landlord has ac¬ 
cepted the fee, he cannot turn round and say 
that he has not consented to the transfer. 
On the findings and the necessary inference 
that the landlord has consented to the 
transfer, the landlord was entitled to re¬ 
cover. The judgment of Mohamad Noor J. 
is right and must be upheld. The appeal 
fails and must be dismissed with costs 
throughout. This order governs all three 
Letters Patent appeals. 

Harries C. J. — I agree. 

g.n./r.k. Appeal dismissed . 

A. I. R. 1940 Patna 257 

Wort and Meredith JJ. 

Saroda Prasad Ghosh and another _ 

Defendants — Appellants, 
v. 

Dehendra Nath Ghosh and others _ 

Plaintif fs — Respondents. 

Appeals Nos. 414 and 415 of 1938, De¬ 
cided on 1st December 1939, from appel¬ 
late decrees of Dist. Judge, Manbhum. D/- 
7th March 1938. 

Succession Act (1925), Ss. 105 and 173— 

Annuity in favour of legatee and hia putra 

poutradi krame, (i, e. to his sons, grandsons etc., 

in due succession) — Annuity not made charge 

on property — Legatee pre-deceasing testator_ 

Legacy comes within S. 105. Illus. (ii) and 
therefore lapses. 

An annuity is perpetual only in those cases 
where it is a charge on a specific property in 
which circumstances the law assumes that it is 
not annuity alone but the property itself that has 
been bequeathed. [P 259 C 1] 

Where an annuity is made by a will in favour of 
a person aDd his putra poutradi krame, (i.e. to his 
eons, grandsons etc. in due succession) the legatee 
takes an estate of inheritance. But where he prede- 

?® a ,f S 1 f. g ? oy la P ses as the case 

mWb« 8 >ppj » » W1: " A 46 (P C) - and 

18 W R 359 (P C) t Eel . on 1 -; 40 I A 105 (P C) 

a n Tv/r , [P 258 0 2] 

b. C. Mazumdar and P. N. Sanyal — 

t? q nu 4.4. ~ ^ f° r A wellants. 

z** b. Ghatterji — for Respondents . 

Wort J, These two appeals arise out 

of actions in which the plaintiffs claimed to 

be beneficiaries under the will of ono 
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Bameshwar Ghosh who died in the year 
1927 having left a will which was made in 
the year 1915. By this will he left his 
estate to his wife Smt. Sudhamukhi Dasi, 
and, after the death of his wife, to his 
daughter. The wife predeceased the testa¬ 
tor. The daughter took the estate under the 
terms of the will, and by those terms after 
her death, two persons were to take the 
property, one Sriman Saroda Prasad Ghosh 
(the testator’s nephew) and the other Sri¬ 
man Nalinaksha Ghosh (the testator’s grand¬ 
son). By the terms of the will, these last 
persons whom I have mentioned, were to 
pay a number of annuities including one of 
Bs. 36 both to Bistu Cbaran Ghosh and 
Banamali Ghosh. Appeal No. 414 refers to 
the case of Banamali and Appeal No. 415 
refers to the case of Bistu. In the Court 
below, it has been found as a fact that Bana¬ 
mali pre-deceased the testator, but that Bistu 
survived him. In spite of this finding the 
learned Judge in the Court below reversed 
the decision of the trial Court, and came to 
the conclusion that the annuity to Bana¬ 
mali did not lapse under the provisions of 
S. 105, Succession Act. He applied Ulus, 
(iv) to the facts then before him. S. 105 

provides that: • . . , 

If the legatee does not survive the testator, tJae 

legacy cannot take effect, but shall lapse and form 
part of the residue of the testator’s property, un¬ 
less it appears by the will that the testator 
intended that it should go to some other person. 

(2) In order to entitle the representatives of the 
legatee to receive the legacy, it must be proved 
that he survived the testator. 

The illustration which the learned Judge 
in the Court below has applied to the facts 
of this case is this: 

A sum of money is bequeathed to A for life, and 
after his death to B. A dies in the lifetime of the 
testator : B survives the testator. The bequest to 
B takes effect. 

The learned Judge has therefore come to 
the conclusion on the terms of the will that 
the testator has expressed an intention that 
the legacy or the annuity shall not lapse. 
In my judgment the conclusion of the 
learned Judge arrived at in this connexion 
is erroneous. In my opinion although S. 97, 
Succession Act, does not apply to this will, 
it quite clearly appears from the decision of 
their Lordships of the Judicial Committee 
of the Privy Council in 8 I A 46 1 that the 
interest which was given to Banamali was 
an absolute interest. But that, as I shall in 
a moment point out, does not finally deter- 

1. Ramlal Mookerjee v. Secretary of State, (1881) 
7 Cal 304=8 I A 46 = 10 C L R 349 = 4 Bar 
226 (P C). 


mine the matter. Their Lordships of the 
Judicial Committee of the Privy Council, 
while dealing with words similar to the 
words in the will before us in this case, 
putra poutradi krame , which have been 
translated as ‘to their sons, grandsons, etc. 
in due succession’ approved of the state¬ 
ment of the law by Sir Barnes Peacock in 
the well-known Tagore’s case, 18 W R 

359, 2 to the following effect: 

A gift to a man and his sons and grandsons, or 
to a man and his sons* sons, would, in the absence 
of anything showing contrary intention, pass a 
general estate of inheritance according to Hindu 
law. I believe the words usually used in Bengal are 
putra poutradi krame , and in the Upper. Pro¬ 
vinces naslan baad naslan t the literal meaning of 
the former being to sons, grandsons, etc., in due 
succession, and of the latter in regular descent or 
succession. 

In my judgment therefore the words 
used by the testator in this case gave the 
estate of inheritance to Banamali and Bistu, 
but that as I have already said does not 
determine the matter. The question to be 
decided is, whether in the events which 
have happened the annuity has lapsed. It 
has been found as a fact that Banamali 
pre-deceased the testator. In my judgment 
therefore the most that could be. said in 
favour of Banamali’s case is that it comes 
within Illustration (ii) under S. 105 of the 
Succession Act : 

A bequest is made to A and his children. A dies 
before the testator, or happens to be dead when the 
will is made. The legacy to A and his children 


lapses. . , 

Some reference is made to Skinner s case 

reported in 40 I A 105. 3 There their Lord- 
ships of the Judicial Committee had to 

construe these words in the will : . 

That my private zamindari may, at my demise* 
descend to my eldest son and to his lawful male 
children; in the event of my eldest son dying with¬ 
out lawful male children, the above-mentioned 
private zamindari shall descend to my next male 
heir, and should all my sons die without lawful 
male children.to my female children. 

Their Lordships of the Judicial Com¬ 
mittee pointed out that S. 84, Succession 
Act of 1865 (which in terms was similar to 
S. 97 of the present Act) could have no 
application by reason of the fact that the 
testator had died two years before the Act 
came into force; but, in any event, they had 
given effect to the intention of the testator 
as expressed in the will, and came to the 
conclusion that the use of the words ‘shall 


2. Jotendramohan Tagore v. Ganendramohun 
Tagore, (1872) I A Sup Vol 47 = 18 W R359 
=9 Beng L R 377=2 Suther 692=3 Sar 82 (PC). 
3 Richard Ross Skinner v. NaunihalSingh, (1913) 
on All Q11=19 T fi 267=40 I A 105=11 AJj J 


494 (P C). 
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descend to my next male heir’ in cl. (5) will 
cut down the gift made in cl. (4) to Thomas 
Brown Skinner, and gave him interest for 
life only. There is another aspect of the 
case, and that is indicated by S. 173 of the 

Act which deals specifically with annuities 
and provides : 

. Where an annuity is created by will, the legatee 
is entitled to receive it for his life only, unless a 
contrary intention appears by the will, notwith¬ 
standing that the annuity is directed to be paid 
out of the property generally, or that a sum of 

money is bequeathed to be invested in the pur¬ 
chase of it. 

Generally speaking, the principle of law 
applicable is that an annuity is a perpetual 
annuity only in those cases where it is a 
charge on a specific property, in which 
circumstances the law assumes that it is 
not annuity alone, but the property itself, 
that has been bequeathed. But we still have 
the question to determine, namely even 
although a contrary intention is expressed 
within the meaning of S. 173 of the Act, 
what is the position in the events which 
have happened in this case. In my judg¬ 
ment, quite clearly the case is governed by 
S. 105, Succession Act, and in the events 
which have happened, the legacy has lapsed. 
This is not a gift to a person and then to 
some other person. The words used which 
I have construed on the authority of the 
decision of the Privy Council do not des¬ 
cribe a person or persons but have the effect 
o giving an absolute estate to the persons 
directed to pay the annuities in dispute in 
this case. That disposes of the appeal in 
Banamali’s case. 

In Bistu’s case similar considerations 
apply, but with this exception that Bistu 
survived the testator. The judgment of the 
learned Judge in the Court below as regards 
■thstus case is, in my judgment, correct, 
although for reasons somewhat differing 
irom those expressed by the learned Judge. 

nf '? Q r QQ U - fc tberefor e >a that Appeal No. 414 

“ allowed with costs, and Appeal 
No^ 415 of 1938 is dismissed with costs 

“fi’ edlth J — 1 a S ree - I would only like 
to add one word, and that is that the argu- 

w PU i for ? ard for appellant that 
i.L , ° r , 3 P u tra poutradi referred not to 
the legatees of the annuities, but to the 
testator s nephew and grand nephew, is an 

resnen/T UnSU8 - fcainable ar 8 um ent. In that 
the intern™? complete agreement with 

thl ftSht p "‘ “ tbe b ? b » tb 

G.N./R.K. Order accordingly. 
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Gopal Das and others — Appellants. 

v. 

Jageshwari Prasad Narain Deo and 
others — Respondents. 

Appeal No. 223 of 1938, Decided on 
11th January 1940, from original order of 
Sub-Judge, Patna, D/- 16th May 1938. 

* Cml P ; C - (1908), O. 22, R. 10-Decree 
passed by first Court affirmed on appeal _ 
Decree of first Court does not become non- 
entity—Purchaser of decree passed by first 
a * ter same is confirmed in appeal is 
en “ t J ed to be substituted in place of his vendor. 

When a person purchases a decree, what in fact 
he purchases is the right acquired by the decree- 
holder under the decree and so it is only when the 
decree purchased by him is reversed or set aside, 
that it can be legitimately said that the decree 
purchased by him confers no right upon him. A 
decree passed by a Court of competent jurisdiction 
does not become a non-entity merely because it has 
been affirmed on appeal. Indeed, such a decree 
leceives further sanctity as a result of the affir¬ 
mance. Hence where a decree passed by Court is 
affirmed on appeal and a person subsequently pur¬ 
chases the decree of the first Court it cannot be 
said that he acquires no right under the decree. 
He therefore can be substituted under O. 22 R. 10 
in place of his vendor : 14 MIA 465 (P C )• AIR 
1 ( J17 All 2 Si and 40 Cal 173, Pel. on. [P 260 C 2 ; 

T T P 261 C 1, 2] 

L. K Jha, M. N. Pal and S. P. Srivas- 
fcava — for Appellants. 

B. N. Mitter and Brij Kishore Prasad 
Sinba.— for Respondents. 

Fazl Ali J.—This is an appeal from an 
order of the Subordinate Judge of Patna 
rejecting an application made by the ap¬ 
pellants under O. 22, R. 10, Civil P. C. It 
appears that in the year 1917 one Harihar 
Prasad Narain Deo had instituted a suit in 
the Court of the Subordinate Judge of 
Gaya against his elder brother Isri Prasad 
Narain Deo for the partition of the Dhan. 
war estate. Subsequently, the sons of Hari- 
har Prasad Narain Deo were added as 
plaintiffs and the suit was transferred to 
the Court of the Subordinate Judge at 
Patna. On 22nd August 1925 the suit was 
dismissed by the Subordinate Judge, but 
on appeal it was partially decreed by the 

^ 1 ® h .^P urt - The Hi § h Court held that the 
plaintiffs were not entitled to claim parti- 

tion of the Dhan war estate which was 
impartible, but they were entitled to a pre¬ 
liminary decree in respect of moveables 
and a number of villages which had been 
acquired by one Ran Bahadur Singh, the 
last holder of the impartible estate, and 

, . been incorporated with it. The 
plaintiffs not being satisfied with the decree 
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of the High Court appealed to the Privy 
Council and their Lordships of the Privy 
Council by their judgment dated 29th 
July 1936 allowed the appeal in part and 
modified the decree of the High Court 
by including therein two villages named 
Telonari and Palanki among the properties 
to be partitioned. They further referred to 
the Court of the Subordinate Judge under 
O. 41, R. 25, Civil P. C., the question 

whether 

any villages to be specified by the appellants 
from list A or B filed with the plaint were the self- 
acquired properties of Maharaja Ran Bahadur 
Narain, deceased and if so, whether any such 
self- acquired villages were incorporated by him 
with the estate. 

Now, it appears that the appellants had 
a money decree against Harihar Prasad 
Narain Deo and in execution of that decree 
they attached the preliminary decree of the 
partition suit passed by the High Court on 
26th February 1931. On 15th April 1937 
they purchased the aforesaid preliminary 
decree and on 14th September 1937 they 
filed a petition in the partition proceedings 
then pending in the Court of the Subordi¬ 
nate Judge at Patna to the following effect: 

That the petitioners purchased the rights, title 
and interest of plaintiff 1 in auction sale in Exe¬ 
cution Case No. 97 of 1936 in this Court on 15th 
April 1937 as will appear from the sale certificate 
filed herewith and the sale was confirmed and 
now plaintiff 1 has no interest left in the suit. 

It is therefore prayed that your honour may be 
graciously pleased to strike off the name of plain¬ 
tiff 1 and substitute the petitioners’ names in 
place thereof and pass such and further order or 
orders as your honour may deem fit and proper in 


the case. 

The application was opposed by the heirs 
of Harihar Prasad Narain Deo who had 
died in the meantime and it was ultimately 
rejected by the Subordinate Judge by his 
order dated 16th May 1938 the material 


part of which runs as follows : 

First point for consideration, therefore is whe¬ 
ther these persons (the appellants) have acquired 
any interest in the properties by virtue of their 
purchase of the High Court decree when that de¬ 
cree had already been superseded by the decree of 
the Privy Council. As the sale certificate stands 
they have not purchased the right, title and inter¬ 
est of Harihar Prasad Narain Deo in the proper¬ 
ties sought to be partitioned but in the decree 
itself. Now, as observed above, the decree purchased 
by them had already been superseded by the decree 
of the Privy Council. The effect of this would be 
that the decree purchased by them was non-existent 
at the time of their purchase and so they have ac¬ 
quired nothing by this purchase and cannot be 
substituted as representative of Harihar Prasad 
Narain Deo. Their prayer for substitution is ac¬ 
cordingly rejected. 

Against this order the appellants have 
preferred the present appeal. In my judg¬ 


ment the view expressed by the Subordinate 
Judge that the appellants by purchasing 
the High Court decree acquired no rights 
whatsoever is not correct. It is true that 
they purchased the High Court decree after 
the decision of the Privy Council, but it is 
to. be remembered that the only effect of 
tiiat decision was to confirm all the rights 
which had been acquired by Harihar Prasad 
Narain Deo and his sons under the preli¬ 
minary decree of the High Court and to 
confer upon them a further right to claim 
partition of two villages which were held to 
be part of the impartible estate by the 
High Court. It is evident that when a per¬ 
son purchases a decree, what in fact he 
purchases is the right acquired by the 
decree-holder under the decree and so it is 
only when the decree purchased by him is 
reversed or set aside, that it can be legiti¬ 
mately said that the decree purchased by 
him confers no rights upon him. Therefore 
as the rights acquired by Harihar Prasad 
Narain Deo under the High Court decree 
were not taken away from him, but con¬ 
firmed by the decision of the Privy Council, 
it seems difficult on general principles to 
hold that the appellants got nothing as 
purchasers of the High Court decree. But 
then arises the question as to whether this 
view can be reconciled with the proposition 
which has been propounded in a number of 
cases decided by this Court as weU as the 
other Indian High Courts that where the 
decree of a Court is affirmed or varied by 
the Appellate Court, it merges in the decree 
of that Court. Now, if we analyze the cases 
in which this proposition has been enun¬ 
ciated, we find that broadly speaking they 
fall under two heads: those relating to exe¬ 
cution and those relating to amendment or 
review of a decree. The result of these 
decisions may be summed up as follows: 
firstly, where the decree has been affirmed 
or varied by a Court of appeal the decree 
of that Court is the only decree capable of 
execution; and, secondly, that in such cases 
the Court which affirms or varies the decree 
is the Court which can entertain an appli¬ 
cation for amendment or review. In my 
opinion, the rules so.laid down are merely 
rules of procedure and cannot affect the 
substantive rights of the parties acquired 
under a decree which has not been reversed 
but substantially confirmed. In 14 M I A 
465 1 the Privy Council dealing with the 


1 Krisfco Kinker v. Rajah Burrodakanfc R°y* 
(1870 72) 14 M I A 465=10 Beng Ij R 101— 
17 W R 292 (P C). 





Patna 261 


Buxar Central Co-op. Bank v. Akhouri (Dhavle J.) 


view expressed from time to time by Indian 
High Courts that the decree of a Court 
when affirmed in appeal merges in the de¬ 
cree of an Appellate Court observed as 
follows : 

The function of an Appellate Court is to deter¬ 
mine that decree the Court below ought to have 
made. It may affirm, reverse, or vary the decree 
under appeal. In the first case, it leaves the origi¬ 
nal decree standing, super-adding, it may be, an 
order for the payment of the costs of the appeal, 
or for interest on the amount originally decreed. 
In the other two cases it substitutes other relief for 
the relief originally given. 

In all these cases the decree of the Appellate 
Court may be regarded either as a direction to the 
lower Court to make and execute a decree of its own 
accordingly, or as an independent decree, whether 
it is to be executed by the Appellate Court or by 
the lower Court. In the latter case a further ques¬ 
tion arises, viz. whether the original decree, if 
wholly affirmed (or so much of it as has been 
affirmed, if it has been partially affirmed), is to be 
treated as merged or incorporated in the decree of 
the Appellate Court as the sole decree capable of 
execution or whether both decrees should be treated 
as standing, execution being had on each in res¬ 
pect of what is enjoined by the one, and not 

expressly enjoined by the other. 

• • • * • 


If the question were res Integra , their Lord- 
ships would incline to the view taken by the 
Judges of the HighCourt in the present case , viz. t 
that the execution ought to proceed on a decree , of 
which the mandatory part expressly declares the 
right sought to be enforced. Considering , however , 
that for the reasons already given, the question is 
not of much practical importance, their Lordships 
will not express dissent from the rulings of the 
Madras Court , and of the Full Bench of the 
Bengal Court , further than by saying, that there 
may be cases in which the Appellate Court, parti¬ 
cularly on special appeal, might see good reasons 
to limit its decision to a simple dismissal of the 
appeal, and to abstain from confirming a decree 
erroneous or questionable, yet not open to examina¬ 
tion by reason of the special and limited nature of 
the appeal. 

These observations and particularly those 
which I have italicized suggest that a decree 
of the first Court does not become a non¬ 
entity in law after it is affirmed on appeal. It 
has been held in several cases that where a 
person who was originally a party to a suit 
is not made a party to the appeal preferred 
against the decree passed in the suit either 
as an appellant or as a respondent and the 
Appellate Court has not adjudicated upon 
his case, the decree of the Court of first 
instance does not merge in that of the Court 
of appeal: see 39 All 13 2 and 17 C W N 137 3 
These cases also show that the rule of merger 
as it s own lim itations and a decree passed 


r oS7 Wa ^ Nath * < 1917 > 4 AIR ' 
o p™ V 3 807 = 89 All 13=14 ALJ 853. 

3 * ™Mukerjee v. SreeKanta Rau 

-17 CW N 137 16 1 ° 865=16 CLJ 2( 


by a Court of competent jurisdiction does 
not become a non-entity merely because it 
has been affirmed on appeal. Indeed, the 
proper view to take would be that such a 
decree receives further sanctity as a result 
of the affirmance. I am, therefore, unable to 
agree with the view expressed by the Sub-1 
ordinate Judge that the appellants acquired 
no rights whatsoever by purchasing the 
decree of the High Court, because they 
made the purchase after the decision of the 
Privy Council. It is true that the decree of 
the High Court was varied to some extent 
by the Privy Council, but that variation 
was in favour of Harihar Prasad Narain Deo 
and it is conceded by the appellants that in 
the circumstances of the case they are not 
entitled to the benefit of that variation. 

I would, therefore, allow this appeal, set 
aside the order of the Court below and 
direct that the application of the appellants 
for substitution be disposed of according to 
law after dealing with the other objection, 
if any, raised by the respondents. Costs will 
abide the result of the application. 

Harries C. J. — I agree. 

d.s./r.k. Appeal allowed . 
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Buxar Central Co-operative Bank Ltd. 

— Appellant, 
v. 

Akhouri Bindhyaclial Prasad Singh — 

Respondent. 

Appeal No. 215 of 1939, Decided on 29th 
November 1939, from appellate order of 
Sub-Judge, Arrah, D/- 25th May 1939. 

Bihar and Orissa Co-operative Societies Act 
(6 of 1935), S. 24-A — Compromise under 
S. 24-A bars execution of decree obtained by 
depositor for recovery of deposit made with 
Co-operative Bank. 

The compromise with the sanction of the Regis¬ 
trar bars execution not by reason of any express 
provision in the Bihar and Orissa Co-operative 
Societies Act, but under the general law. Hence, a 
compromise under S. 24-A though not a bar to the 
passing of decree in favour of a depositor of a Co¬ 
operative Bank for recovery of deposit on a suit 
prior to the compromise is a clear bar to the exe¬ 
cution of that decree. [P 262 C 2 ; P 263 O 1] 

Mahabir Prasad and Brahmadeva Narain 

t — for Appellant . 

S# Mullick and ETarnarayan Prasad— 

for Respondent. 
Dhayle J. — This is an appeal from a 
decision disallowing objection of the appel¬ 
lant, the Buxar Central Co-operative Bank, 
Ltd., that execution of a decree obtained 
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against it by the respondent is barred by a 
scheme of compromise under S. 24-A, 
Bihar and Orissa Co-operative Societies 
Act (6 of 1935), ■which was sanctioned by 
the Registrar of Co-operative Societies on 
15th October 1936. In 1927, the respon¬ 
dent deposited Rs. 13,000 with the appel¬ 
lant. In 1935 correspondence began be¬ 
tween the parties regarding the re-payment 
of this sum, and failing to get satisfaction, 
respondent filed a suit on 3rd February 
1936, for the recovery of his deposit. Dur¬ 
ing the pendency of the suit the scheme of 
compromise under S. 24-A of the Act was 
agreed to by the required majority of cre¬ 
ditors and sanctioned by the Registrar 
under sub-s. (2) of S. 24-A of the Act. The 
respondent’s suit was decreed on 18th De¬ 
cember 1936. An appeal was preferred by 
the appellant against this decree and dis¬ 
missed by Wort J. (Chatterji J. concur¬ 
ring), who found that there was nothing 
either in the alleged arrangement (that is 
to say, the “scheme of compromise,” the 
factum of which is not disputed before us) 
or in the Act itself which would bar plain¬ 
tiff’s claim or bar his action for the money 
or balance of the money deposited by him. 
The learned Judge went on to add : 

I propose to say no more for fear of dealing with 
matters which are not strictly before us .in this 
appeal, the substance of the decision of this Court 
being that the plea taken up by the defendant 
society was not a bar to the plaintiff's suit. 

When the respondent put the decree into 
execution, the appellant again pleaded the 
scheme of compromise by way of a bar. 
The lower Court found no provision in the 
Bihar and Orissa Co-operative Societies Act 
(Act 6 of 1935) 

ousting the jurisdiction of the Civil Court, either 
to entertain a suit for money deposited with the 
Central Co-operative Bank or for execution of a 
decree for such money obtained in a Civil Court, 

and arrived at the conclusion that the pro¬ 
vision in S. 24-A that the order of the 
Registrar shall be final “would not bar a 
proceeding in the Civil Court instituted be¬ 
fore such scheme was contemplated or 
sanctioned.” The objection of the judgment- 
debtor-appellant was accordingly dismissed. 
It is not very clear from the order of the 
lower Courts how far the contention ad¬ 
vanced on behalf of the decree-holder that 
as a depositor he was not a creditor of 
the judgment- debtor within the meaning of 
S. 24-A was accepted by the lower Court ; 
but Mr. Sushil Madhab Mullick, who ap¬ 
pears for the decree-holder-respondent, 

does not dispute the position that as a 


depositor the respondent was a creditor of 
the appellant. Sub-s. (2) of S. 24-A of the 
Act, makes the compromise agreed to by 
the specified majority, if sanctioned by an 
order of the Registrar, 

binding on all the creditors or the class of credi¬ 
tors, as the case may be, and also on the Society. 

It was suggested on behalf of the respon¬ 
dent that he was not a party to the com¬ 
promise ; but sub-s. (2) makes his individual 
participation absolutely immaterial. It has 
not been suggested on behalf of the respon¬ 
dent that the compromise, which was pub¬ 
lished in the Gazette with the order of the 
Registrar sanctioning it as required by 
sub-s. (4) of S. 24-A, was in any respect 
informal. The learned Subordinate Judge 
fell into an error in thinking that in this 
execution proceeding he was asked to hold 
that the finality of the order of the Regis¬ 
trar barred “a proceeding in the Civil Court 
instituted before such scheme was contem¬ 
plated or sanctioned.” It was the suit of 
the respondent that had been instituted be¬ 
fore the order of the Registrar sanctioning 
the compromise ; but the execution pro¬ 
ceeding itself came years after that order. 
It is true that the scheme was pleaded as a 
bar to the suit itself, but in overruling the 
plea Wort J. was careful enough “to say 
no more for fear of dealing with matters 
which are not strictly before us in this ap¬ 
peal.” The learned Subordinate Judge has 
missed the point of this reservation. The 
compromise with the sanction of the Regis¬ 
trar bars execution, not by reason of any 
express provision in the Bihar and Orissa 
Co-operative Societies Act, but under the 
general law. A judgment-debtor is always 
entitled to resist execution on the basis of a 
compromise if the compromise is binding on 
the decree-holder and has the effect of 
barring execution. 

It has been contended on behalf of the 
respondent that the compromise in the 
present case contains nothing to bar execu¬ 
tion of the decree obtained by him. Now, 
it is true that the compromise says nothing 
expressly about any decrees obtained or to 
be obtained by any creditor of the Buxar 
Central Co-operative Bank. Indeed, it does 
not purport to impose any obligations on 
any of the creditors of the Bank. What it 
does do is to make such provisions as that 
in the first place at least 75 per cent, of the 
Bank’s recoveries on account of principal 
shall be distributed strictly pro. rata among 
the creditors, towards the principal, and 
that all recoveries on account of interest 
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shall, after meeting certain indispensable 
and also unforeseen expenditure, be simi¬ 
larly paid towards interest at certain flat 
rates. There are other restrictions imposed 
on the Bank as regards the manner in which 
it is to conduct its business. It is also pro¬ 
vided that the lands purchased by the Bank 
may be sold to any creditor in set-off of his 
deposit, provided he is the highest bidder, 
and that the scheme is to be in operation 
for five years, unless it is revised earlier 
with the approval of the Registrar, if the 
financial position of the Bank should require 
it. This was the * scheme of compromise’* 
which the Registrar sanctioned as in the 
best interests of all the parties concerned. 
It is plain that it would be no compromise 
at all if its effect was to impose no obliga¬ 
tions on the creditors. It may, indeed, be 
doubted whether it would be binding as a 
compromise upon the Bank in the absence 
of any consideration moving from the cre¬ 
ditors for the restrictions to which the Bank 
is subjected under the scheme. When pressed 
with this aspect of the matter, Mr. Mullick 
argued that what the respondent may be 
taken to have given up was his right to 
attach all the income of the Bank. But it 
is plain that at the time the scheme of 
compromise was arrived at, neither the 
respondent nor any other creditor of the 
Bank had any such right; the respondent 
still had to obtain his decree. It seems to 
me impossible to read the sanctioned scheme 
of compromise in any other light than as 
an arrangement under which creditors were 
to refrain from levying execution in return 
for the restrictions imposed upon the Bank 
'as regards the disposal of its income and 
property. Mr. Mullick has contended that 
in this view the decree obtained by the 
respondent would become a nullity. But 
there is no. substance in the contention. 
The decree is only a security for the debt 
that is owing to the respondent, and has the 
e ect of establishing that debt as against 

e appellant; and though the compromise 

W f -o > r to the passing of a decree 
establishing the respondent's debt, it is, in 

my opinion, a clear bar to execution. I 

— accordingly allow this appeal with 

Harries C. J. - 


d.s./r.k. 


I agree. 


Appeal alloived. 
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Faze Ali J. 

Bam Janam Mahto and others — 

Petitioners. 

v. 

Sri Bendhyachal Kuer — 

Opposite Party. 

Civil Revn. No. 224 of 1939, Decided on 
12th December 1939, from order of Dist. 
Judge, Saran, D/- 30th March 1939. 

Civil P. C. (1908), O. 33, R. 5— Application 
for leave to appeal in forma pauperis rejected 
on .Munsif’s report without hearing applicant— 
Rejection amounts to material irregularity. 

Where on an application for leave to appeal in 
forma pauperis the Court directs the Munsif to 
make an enquiry whether the petitioner is a pauper 
or not and rejects the application without hearing 
the petitioner on the Munsif’s report that the 
applicant is not a pauper, the Court acts in the 
exercise of its jurisdiction with material irregula¬ 
rity and the order of rejection passed by it cannot 
therefore be supported. [P 263 C 2] 

Hareshwar Prasad Sinha and P. Zha — 

for Petitioners. 

S. P. Srivasfcava — for Opposite Party. 

Order. — In my opinion the order 
of the learned Judge against which this 
application is directed cannot be supported. 
It appears that the petitioner had applied 
to the Judge for leave to appeal in forma 
pauperis. The learned Judge on 27th Janu¬ 
ary 1939 examined the petitioner’s guardian 
on oath and then directed the Munsif to 
make an enquiry as to whether the peti¬ 
tioner was a pauper or not. Meanwhile a 
Deputy Magistrate also enquired into the 
matter and he as well as the Govt. Pleader 
reported that the applicant was a pauper. 
The Munsif however reported otherwise. 
On 23rd March 1939 the learned Judge 
without hearing the petitioner passed an 
order rejecting his application. After this 
order was passed the petitioner moved the 
Judge twice to hear his lawyer and review 
his order. But the learned Judge refused 
to do so. Whether the learned Judge was 
or was not justified in not reviewing his 
order need not be decided but there can be 
no doubt that in rejecting the petitioner’s 
application without hearing him, he has 
acted in the exercise of his jurisdiction with 
material irregularity and the order passed 
by him cannot therefore be supported. It 
is true that the petitioner had appeared 
before the Munsif but he was entitled to 

show to the Judge that the report of the 
Munsif was wrong. 

I therefore allow this application set 
aside the order of the learned Judge and 
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direct that the petitioner’s application be 
disposed of according to law. There will be 
no order for costs. 

G.N./R.K. Application allowed . 
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FULL BENCH 

Wort, Dhavle, Vaema, Manohar 
Lall and Chatterji JJ. 

Babu Upendra Nath Basu — Appellant. 

v. 


Pandaya Gulab Sarkar — Respondent. 

Appeal No. 59 of 1938, Decided on 6th 
March 1940, from original order of Sub- 
Judge, Patna, D/- 8th January 1939. 

# * (a) Civil P. C. (1908), S. 122 and O. 21, 
R. 90 Proviso (i) (b) (Patna) — Proviso (i) (b) 
framed under S. 122 is not ultra vires — It 
merely puts applicant to terms and makes de¬ 
posit entirely discretionary with Court. 

The proviso (i) (b) to O. 21, R. 90 added by the 
rules made by the Patna High Court under S. 122 
is not ultra vires. O. 21, R. 90 itself is a rule of 


procedure and prescribes one of the modes in'which 
an auction sale may be set aside. Strictly speaking, 
it does not create any right but provides a remedy. 
The amended rule made by the High Court does 
no more than lay down a procedure to be adopted 
when an application under O. 21, R. 90 is pre¬ 
sented. The amended rule does not shut out the 
applicant from seeking his remedy before the Court. 
It is for the Courts to decide in each case whether 
to insist upon the 12fc per cent, deposit being made 
or any amount less than that, or not to require 
any deposit at all. The matter is left entirely in 
the judicial discretion of the presiding officers of 
the Court. The amended rule merely places the 
party upon terms. It is on the same footing as an 
order as to security for costs under O. 41, R. 10, 
Civil P. 0., being merely a condition imposed upon 
the applicant: and being a matter of procedure, it 
is within the powers of the High Court under 
S. 122. The Civil Procedure Code itself, as its Pre¬ 
amble shows, relates to the procedure of the Court 
of Civil Judicature. The wording of S. 122 also 
suggests that the rules in Sch. 1 all relate to pro¬ 
cedure, otherwise the last portion of S. 122 which 
says “may by such rules annul, alter or add to 
all or any of the rules in Sch. 1,” will hardly fit 
in with the context: AIB 1921 P C 80 and AIR 
1939 Pat 248 (FB), Bel. on; AIR 1914 Mad 287 
(FB) and AIR 1937 Rang 419 (F B) t Discussed 
and Disting(1898) 2 Q B D 340 and (1832) 2 

Cr * J 65S, Distil. * IP fTO* ? 2; 


(b) Civil P. C. (1908), O. 21, R. 90—Litigant 

has no common law right to set aside Court sale. 

In India a litigant has no right under the com¬ 
mon law to set aside a Court sale. The right to set 
aside such sale does not exist apart from the pro¬ 
visions of the Statute under which the sale is held, 
and therefore the right to set aside a sale held 
under the Civil Procedure Code does not exist apart 
from the provisions of that Code : A I B 
Bang 419 (F B), Not approved, [P 269 0 2J 

S.N.Bose and S.Mustafi— for Appellant. 

Sir Sultan Ahmed and K. Dayal — 

for Respondent. 


Wort J. — The question referred to this- 
Full Bench is, whether the amendment 
made to O. 21, R. 90, Civil P. C., making 

the deposit of 12J per cent, of the amount 
of the sale proceeds or the furnishing of 
security as a condition of the admission of 
the application under the rule is ultra vires 
the High Court under S. 120 (2) of the 
Code? The matter was referred to a Full 
Bench by reason of a decision of two Judges 
of this Court, dated 19th April 1939, by 
which the Court confirmed the decision of 
the lower Court declining to dispense with 
the deposit as provided by the rule. Having 
regard, however, to a decision of the Full 
Bench of the Rangoon High Court in 1937 
RLR 268 1 to the effect that a rule not 
dissimilar to the one before us was beyond 
powers of the rule-making authority of the 
High Court at Rangoon, the question which 
I have stated has arisen for the determina¬ 
tion of this Full Bench. O. 21, R. 90, Civil 
P. C., as amended, provides in sub-cl. (1) : 

Provided that no application to set aside a sale 
shall be admitted unless (a) it discloses a ground 
which could not have been put forward by the 
applicant before the sale was concluded, and (b)the 
applicant deposits with his application such amount 
not exceeding 12$ per cent, of the sum realized by 
the sale or such other security as the Court may 
in its discretion fix, unless the Court, for reason* 
to be recorded, dispenses with the deposit. 

It was contended by the learned advo¬ 
cate appearing on behalf of the judgment- 
debtor that the amendment of the rule put 
an obstacle in the way of his exercising his 
common law right to have the sale of his 
property set aside. The argument is fal¬ 
lacious. No such common law right exists. 
Had it not been for the rules under the 
Civil Procedure Code, apart always from 
questions of fraud, there would be no such 
right in the judgment-debtor. It would be 
immaterial whether his property is sold at 
a high or low price and the ground of 
material irregularity arises only by reason 
of directions of the Legislature that the 
property should be sold subject to certain 
rules and conditions. Again it was argued 
that the amendment placed an obstacle in 
the way of a judgment-debtor exercising 
his rights under O. 21, R. 90 that the mak¬ 
ing of the rule which provides for the 
deposit of money or security as a condition 
precedent to his application was a power 
which was beyond the rule making autho¬ 
rity, as it would affec t substantive righta 

1 O. N. R. M. M. Chettyar Firm v. Central 
’ Bank of India Ltd., (1937) 24 A I R Bang 419- 
=172 I C 102=1937 R L R 268 (F B). 
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and not merely questions of procedure. 
S. 122, Civil P. C., provides : 

High Courts established under the High Courts 
Act, 1861, or the Government of India Act, 1915 
. . . may, from time to time after previous publi¬ 
cation, make rules regulating their own procedure 
and the procedure of the Civil Courts subject to 
their superintendence, and may by such rules 
annul, alter or add to all or any of the rules in 
Schedule 1. 

It will be seen that the amendments of 
the rules allowed are as regards “regulating 
their own procedure and the procedure of 
the Civil Courts.” This argument to some 
extent depends upon a construction of the 
amendment which was decided against in 
the Full Bench decision of this Court in 20 
P L T 275. 2 There the judgment-debtor had 
made an application, but had omitted to 
make the deposit with the application. That 
deposit was made at a subsequent date. The 
original application was within the period of 
limitation, i. e. thirty days, but the deposit 
was beyond that period. The question which 
arose in that case was, whether the appli¬ 
cation was barred by limitation. This 
Court held that it was not so barred; that 
the question of the deposit was within the 
discretion of the executing Court, and that 
Court must exercise its discretion either in 
favour or against the applicant and that it 
was not necessary, as a condition precedent 
to and at the time of filing of an application, 
for the judgment.debtor to make the de¬ 
posit. Therefore it can no longer be argued 
that the deposit is a condition precedent to 
the filing of such an application. To that 
extent it cannot be said that the rule is 
anything more than placing the judgment- 
aebtor on terms. Reliance as I have said 
. ® P laced on the Full Bench decision 

lu ?. L R 268 » 1 bufc in m y judgment 
at decision does not support the conten- 

? l0 “ )f * he appellant. The amendment made 
by the Rangoon Court is different from that 
which we have under consideration. The 
proviso to the amendment made by the 

Pr 22SE/2? lrfc was to thia effect -• 

shall a PP licat ion to set aside a sale 

whkh c S ? nless (a) ifc diecloses a Z™™* 
r P pncan?^ 0t + ? aVe , been P ufc forward by the 

amount men tinned ‘fn ™ th h f ^-ation th l 

amount equal tn th ’ the Bale warrant or an 
whiohevw is th j mount realized by the sale 

unsuccessful the cost” 0/^00 th ? aPpU r U °E « 

b.. .Ah.-.iKXKiSr ■ h “ 1 

There is a f urther p roviso regarding 

2 ’ 2r ri A L TRp!o m Srinivas Ram Kumar, 

l iyd9 ) 26 AIR Pat 248=181 TH fi7Q—lft Put 
327=20 P L T 275 ( F B)/ 579 “ 18 Pat 


irregularity or fraud* with which wo are 
not concerned. The Chief Justice of the 
Rangoon Court in delivering the judgment 
made this observation : 

The effect of R. 90B is that an application made 
under the rule never comes before the Court unless 
and until the deposit of money referred to therein 
has been made by the applicant. It is not a rule to 
regulate procedure but lays down an indispensable 
preliminary before any proceedings take place at 
all. Although the Rule Committee has wide powers 
and can, provided any new rule it seeks to laydown 
is not inconsistent with the body of the Code, 
abrogate existing rights of the subject, it can only 
do so in matters of procedure. It purports to shut 
out any applicant, who fails to deposit the amount 
required from proceeding with his application. 

It will be seen that the question which 
arose in the Full Bench decision of this 
Court in 20 P L T 275 2 was incidentally 
decided. The Rangoon Court came to the 
conclusion that the proviso to their rule was 
a condition precedent, whereas on the con¬ 
struction placed by the Full Bench decision 
of this Court in 20 P L T 275 2 upon the 
amendment, the application could be filed 
without the deposit, the question of deposit 
being decided later. Taking the matter in 
steps, it will therefore be seen that the 
construction placed by this Court upon the 
amendment 

does not purport to shut out an applicant, who 
fails to deposit the amount required, from proceed¬ 
ing with his application at all. 

Further, it is to be observed that the 

Chief Justice, in delivering the judgment in 

the Rangoon case, 1 made this statement, 
after saying : 

Although the Rule Committee has wide powers 
and can, provided any new rule it seeks to lay down 
is not inconsistent with the body of the Code : hence 
a rule which directed that upon an application 
being heard the Court might require the deposit of 
moneys, or put the applicant upon terms (though 
strmgent) as part of the procedure in the hearing 
of the application, would seem to be valid. 


btrictly construed, the proviso, which is 
before this Bench for consideration, is 
nothing more than a rule which places the 
applicant on terms as to the hearing of the 
application. Roberts C. J. in support of his 
view of the Rangoon rules, has referred to 
Broom’s Legal Maxims, and observes : “It 
has long been a received rule that no one 
18 to be deprived of hia property in any 
judicial proceedings unless he has an oppor¬ 
tunity of being heard” and refers to (1832) 
2 °r & J 558. 3 (1832) 2 Cr & J 558, 3 how¬ 
ever, was a case in which, under an Act of 
George III, the Bishop was entitled to re¬ 
quire an incumbent to nominate a curate 

3. Cape]I v Child, (1832) 2 Cr & J 558=2 Tyr 689 
—1 L J (N S) Ex 205=37 R R 761, 
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with a stipend. No nomination was made 
and the Bishop being of the opinion that 
owing to the negligence of the incumbent 
the duties of the church were inadequately 
performed and having exercised that power 
by appointing a curate in the events which 
had happened charged the incumbent with 
the stipend and took out the process of 
sequestration. It was pointed out that the 
requisition calling upon the incumbent to 
nominate a curate was in the nature of a 
judgment and without giving the incumbent 
an opportunity of being heard was invalid. 
This state of affairs is very far from the 
case which is before us, and indeed, if I 
may be allowed to say so with respect to 
the Chief Justice of the Rangoon Court, far 
removed from the case which was before 
that Court. There was no question there, 
nor is there any question here of determin¬ 
ing a matter in the absence of the interested 
party. 

Reference was also made to 38 Mad 823. 4 
There under S. 9, Presidency Small Cause 
Courts Act (15 of 1882) the High Court 
was empowered to make rules for the Pre¬ 
sidency Small Cause Courts. Such powers 
were with regard to rules relating to mat¬ 
ters of procedure and practice. Under the 
Rules of the Presidency Small Cause Courts 
it was necessary, at the time of presenting 
an application for a new trial, either to 
deposit in Court the amount of the decree 
or to give security for the due performance 
of the decree. It was decided that the rule 
was in conflict with S. 38 of the principal 
Act, and was therefore ultra vires. It was 
held that the rule under consideration was 
a rule that affected a substantive right i. e. 
a new trial, and could not be said to relate 
to practice or procedure. Reference in that 
case was made to the decision in (1905) 
A C 369 5 where Lord Maenaghten said : 

To deprive a suitor in a pending action of an 
appeal to a superior tribunal which belonged to 
him as of right is a very different thing from 
regulating procedure. 

But Sir Charles White in the Madras 
case in delivering the judgment of the Court, 
made this observation—an observation 
similar to that made by the Chief Justice 
of the Rangoon Ccrart : 

Of course, there is no objection to the Small 
Cause Court, if they think fit, making it one of 
the terms which they are entitled to impose when 

4. Madurai PiUai v. Muthu Chetty, (1914) 1 AIR 

Mad 287=22 I C 775=38 Mad 823=26 MLJ 
227 (F B). 

5. Colonial Sugar Refining Co. v. Irving, (1905) 

A C 369=74 L JPC 77=92 B T 738=21 
TLR 513. 


they make an order for a new trial, that the con¬ 
dition imposed by O. 41, R. 2 should be satisfied 
before they grant the application. 

The treatment of the question by the 
Rangoon Court and by Sir Charles White 
is a matter of degree. If, as Sir Charles 
White stated, there was a right to impose 
conditions on the hearing (that is what I 
understand him to mean) of an application 
for a new trial, it seems to me to be diffi¬ 
cult to hold that what the Court could do 
without a rule, could not be done if there 
were a rule in that sense ; in other words, 
if the Court is entitled to impose conditions 
on the hearing of an application, it seems 
to me necessarily to follow that that right 
would not be abridged by a rule entitling 
the Court to impose such conditions. It 
would appear that the appellant can get no 
substantial assistance either from the Ran¬ 
goon case 1 or from the Madras case} 

Again in (1898) 2 Q B D 340, 6 to which 
reference was made, under S. 43, Licensing 
Act, 1872, in England, any person who 
opposes before licensing Justices the grant of 
a new license, may oppose the confirmation 
of the grant by the confirming authority. The 
same Section gave power to the Justice in 
Quarter Sessions to make rules as to the 
proceedings to be adopted for confirmation 
of new licenses. Under the rules made by a 
Court of Quarter Sessions, every person 
intending to oppose the confirmation of any 
provisional license before the County Licens¬ 
ing Committee must, within seven days after 
the grant of the provisional license, give 
notice to the applicant and to the Clerk of 
the Peace of his intention to oppose the 
confirmation. It was held that such a rule 
was ultra vires the Justices in Quarter 
Sessions. Wills J. in his judgment, said : 

I think the sounder view is that the right of the 
Justices to make rules however wide may be th9 
area that they cover, cannot affect the privilege of 
the objector to be heard in opposition to the 
confirmation, and that these particular rules 
really do impose fresh conditions upon the exercise 
of the objector’s right, 

and later: 

The rule imposes as a necessary preliminary to 
the right to oppose the confirmation something 
which is not to be found in the statute; it is 
therefore in my opinion ultra vires. 

Further the learned Judge says : 

It is clearly within their (Justices’) power to say 
that if adequate notice of opposition to the con¬ 
firmation of the license has not been given the 
costs of any adjournment thereby rendered neces¬ 
sary, or any other costs thrown away, must be 

6. Queen v. Bird : Ex parte Needes, (1898) 2 

Q B D 340=67 LJQB 618=79 L T 156=46 

W R 528=62 J P 422=14 TLR 384. 
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paid by the objector; nothing could be more 
reasonable. 

Kennedy J. in the same case said : 

To make an absolute rule which has the effect 
of debarring a man from the exercise of an absolute 
statutory right unless he complies with a number 
of requirements is, in my opinion, clearly ultra 
vires. 

This case does not assist the appellant, 
as it will be seen from the observations of 
Kennedy J. that its effect was to debar a 
man from exercising an absolute statutory 
right unless he complies with a number of 
requirements. In the matter before us, by 
reason of the decision of the Full Bench of 
this Court the imposition of the condition 
is a matter of discretion and is nothing 
more than putting the applicants on terms. 
But the real question we have to decide is 
whether this is a matter of procedure, and 
therefore within the powers granted by 
S. 122, Civil P. C. This question is I think 
concluded by the decision in 48 I A 76 7 
Under O. 41, R. 10, Civil P. C. : 

the Appellate Court may in its discretion, either 
before the respondent is called upon to appear and 
answer or afterwards on the application of the 
respondent, demand from the appellant security 

for the costs of the appeal, or of the original suit, 
or of both. 

Under cl. (2) of that rule: 

where such security is not furnished within such 

time as the Court orders the Court shall reject the 
appeal. 

. I A 76' an appeal was preferred 

in the High Court at Calcutta under S. 15 
of the Letters Patent of 1865 against the 
rejection by the Court in its original civil 
jurisdiction of a petition under the Probate 
and Administration Act (5 of 1881). There 
was a failure to comply with the order to 
give security for costs. The High Court 
acting under the rule to which I have 
referred dismissed the appeal, after certifi¬ 
cation by the Registrar that the order for 
security had not been complied with. The 
appellant filed a petition asking for three 
months further time which was rejected, 
r'ater, the appellant sought to proceed in 
orma pauperis and this application was 

80 . r ® jec *' e( ^* Lord Sumner, in delivering 
the judgment of the Judicial Committee of 

6 ' t Lj. vy ll ^ ounc ili made this statement at 
page 80 of the Report; 

? h ® appell “ nt further contended broadly that 
the orders and rules made under the Code of Civil 

hrm^ht 10 i 908 - have D ° application to appeals 
^™ 8h , t under the Letters Patent of 1865. This 

wWha. o “f t0 ° wide - The real question is, 

the Hinh P \ tv applies to such appeals, as 
the High Court thou ght that it did, and to this 

7 ‘ S 80 b -60^T h p 07a aln , J>t Savi - < 1921 > 8 A I R P C 
80—60 I C 274=48 Cal 481=48 I A 76 (P C). 
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question alone their Lordships will proceed to 
address themselves. 

Then later at page 82 : 

There is a fallacy involved in the appellant’s 
argument that the Letters Patent right of appeal 
is limited and to a certain extent taken away by 
orders and rules, which prevent the High Court 
from permitting the continuance of such an appeal 
in forma pauperis at any stage, for there is of 
course a marked difference between a right of 
appeal on ordinary terms and without special 
indulgence, and a power to relieve the appellant 
in the exercise of that right from the burden of 
the ordinary terms. The High Court order as to 
security for costs is not a limit on the right to 
appeal, nor does it take the right to appeal away, 
but it is a rule of procedure now applicable to the 
appeal under the Letters Patent under the words 
“any law for the time being in force,” which are 
contained in S. 104. 

Their Lordships therefore were of the 
opinion that O. 41, R. 10, which gave the 
Court power to order security for costs, is 
nothing more than a rule of procedure. On 
the construction of the proviso, i. e. the 
amended rule at present under considera¬ 
tion, and, according to the decision of the 
Full Bench of this Court to which I have 
made repeated reference, this is nothing- 
more than putting the party on -terms. It 
is not an obstacle in the way of the appli¬ 
cant as was the rule in the Rangoon Court, 
the rule there allowing no discretion on the 
part of the Judge, being an absolute bar to 
the application. Here it is merely placing 
the party upon terms. It is on the same 
footing as an order as to security for costs 

u . nt ^ e . r 41i R* 10, being merely a condi¬ 
tion imposed upon the applicant: and being, 
as their Lordships of the Judicial Com¬ 
mittee stated in 48 I A 76/ a matter of 
procedure, it is within the powers of this 
Court under S. 122, Civil P. C. With this 
opinion I would direct that the case be 

remitted to the Judges of this Court for 
final disposal. 

Dhayle J. —I agree. 

Yarma J.— I agree that O. 21, R. 90 
Civil P. C., as it stands at present, is not 
ultra vires of the rule-making powers of the 
Patna High Court. The chief argument 
advanced against this view was based upon 
a decision of the Rangoon High Court; but 
looking at the rule as it stands in Rangoon 
it is quite clear that the provisions of that 
rule are different from those of the Patna 
rule. The provisions of the Patna rule have 
been explained by the Full Bench of this 
Court in 20 P L T 275. 2 In the light of 
that decision it cannot be said that by this 
rule the applicant is shut out from seeking 
his remedy before the Court. Under the 
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present rule it will be for the Courts to 
decide in each case whether to insist upon 
the 12J per cent, deposit being made or any 
amount less than that, or not to require any 
deposit at all. The matter is left entirely in 
the judicial discretion of the presiding offi¬ 
cers of the Courts. 

Manohar Lall J. —I have had the advan¬ 
tage of seeing in advance the judgment 
prepared by my brother Wort J. I entirely 
agree with his reasons and the conclusion 
at which he has arrived. I only wish to 
impress upon the subordinate Courts that 
the amended rule which is being held intra 
vires of the High Court should not be al¬ 
lowed to be used in practice as an engine 
of oppression on the litigants. This danger 
can easily be avoided by deciding whether 
security should be demanded and if so in 
what form from the applicant on exercising 
a sound judicial discretion keeping in view 
the circumstances of each applicant and the 
facts of each application. 

Chatterji J. —The question for the deci¬ 
sion of which this Full Bench has been 
constituted is whether the proviso (i) (b) 
which has been added to O. 21, R. 90, Civil 
P. C., by this Court in exercise of its rule 
making power is ultra vires. The proviso 
runs thus: 

(i) Provided that no application to set aside a 

sale shall be admitted unless, 

* * » • * 

(b) the applicant deposits with his application 
such amount not exceeding 12J per cent, of the 
stun realized by the sale or such other security as 
the Court may in its discretion fix, unless tho 
Court, for reasons to be recorded, dispenses with 
the deposit. 

On 9th December 1937 the appellant 
filed an application in the Court below 
under O. 21, R. 90, to set aside a sale held 
in execution of a mortgage decree on 10th 
November 1937. At the same time he made 
an application supported by an affidavit 
stating that on account of the present de¬ 
pression he was unable to arrange for the 
security money required to be deposited 
under the amended rule, and praying that 
the security might be dispensed with. On 
11th December 1937, the Court after hear¬ 
ing his pleader rejected the prayer for dis¬ 
pensing with the security and ordered that 
if Rs. 1329 representing 12i per cent, of 
the purchase money was not deposited by 
8th January 1938 the application under 
O. 21, R. 90 should stand dismissed. On 
8th January, he filed a petition praying that 
he might be allowed to offer security in 
property. This prayer was refused and no 


further steps being taken, the application 
under O. 21, R. 90 was rejected on tho 
same day. Against this order the present 
appeal is directed. The appeal was at 
first heard by Mohammad Noor and Row¬ 
land JJ., before whom the contention was 
raised that the amendment to O. 21, R. 90 
made by this Court in exercise of its rule 
making power was ultra vires. The question 
being of great importance was referred by 
them to a larger Bench. The amendment 
to O. 21, R. 90 was made by this Court in 
exercise of its power conferred by S. 122, 
Civil P. C. That Section is as follows : 

High Courts (constituted by His Majesty by 
Letters Patent and the Chief Court of Oudh) may, 
from time to time after previous publication, 
make rules regulating their own procedure and the 
procedure of the Civil Courts subject to their 
superintendence, and may by such rules, annul, 
alter or add to all or any of the rules in Sch. 1. 

The point taken by Mr. S. N. Bose on 
behalf of the appellant is that S. 122 gives 
the High Court power only “to make rules 
regulating their own procedure and the 
procedure of the Civil Courts subject to 
their superintendence/* But, it is said, the 
amendment to O. 21, R. 90 which imposes 
a condition upon the applicant to deposit 
security is not merely a rule of procedure 
but is a rule which takes away the sub¬ 
stantive right conferred by O. 21, R. 90 as 
framed by the Legislature, and therefore 
such amendment was in excess of the 
powers conferred by S. 122. Mr. Bose 
attempted to argue that the right to set 
aside a sale is a right possessed by a liti¬ 
gant under common law, but he had to 
concede that the right to set aside a sale 
held under the Civil Procedure Code does 
not exist apart from the provisions of that 
Code. O. 21, R. 90 ifcself, in my opinion, is 
a rule of procedure and prescribes one of 
the modes in which an auction sale may be 
set aside. Strictly speaking, it does not 
create any right but provides a remedy. 
The amended rule made by the High Court 
does no more than lay down a procedure 
to be adopted when an application under 
O. 21, R. 90 is presented. It may be assum¬ 
ed without conceding that something might 
perhaps be said in favour of the appellant's 
contention if the effect of the amended rule 
had been to make the security required by 
it a condition precedent to the presentation 

of the application under O. 21, R. 90. But 
it has been held by a Full Bench of this 
Court in 20 P L T 275 2 that no such con¬ 
dition is imposed by the amended rule. The 
true position is that a person aggrieved by 
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a sale is quite at liberty to present an 
application under O. 21, R. 90. But before 
his application is admitted he may be put 
on terms as to furnishing security. The 
security, it should be mentioned, is meant 
fco secure payment of the costs to the oppo¬ 
site party in the event of the application 
being unsuccessful as will appear from the 
following clause which also was added by 
the same rule made by this Court : 

(2) In case the application is unsuccessful the 
costs of the opposite party shall be a first charge 
upon the deposit referred to in proviso (i) (b), if any. 

It is to be remembered that the Code of 
Civil Procedure itself, as its Preamble 
shows, relates to the procedure of the 
Courts of Civil Judicature. The wording of 
S 122 also suggests that the rules in Sch. 1 
all relate to procedure; otherwise the last 
portion of the Section which says "may by 
such rules annul, alter or add to all or any 
of the rules in Sch. 1” will hardly fit in 
with the context. This passage in the Sec- 
ion to my mind affords a complete answer 
fco the contention raised. Mr. Bose relies on 
a bull Bench decision of the Rangoon High 
Court in A IE 1937 Rang 419' in which 
ic was held that a proviso to O. 21, R. 90 
in some respects similar to proviso (i) (bj 
winch we are here considering, was ultra 

vires the rule-maljing powers of that High 

Oourt. The proviso there was as follows : 

Bhr.r^id m me^uni^; cation to set asida a sala 

fbi b i^ he a f pHcant ^Posits with his application 
the amount mentioned in the sale warrant or an 

wrr‘ CqUal i t0 tha amount realized by the sale, 
whichever is less, and in case the application is 

be a firsfcba th ° C °"f 3 ° f tho °P poaite Parties shall 
rst charge on the amount so deposited. 

Ihe iearned Judges in that case took the 
view that the proviso could not be regarded 
as a rule regulating procedure but in fact it 
was designed to prevent proceedings being 
instituted. In the first place, it is to be 
observed that though there is some apparent 
similarity between the Rangoon rule and 

quires deposit of the entire decretal amount 

and tL P l r a ! em0n6y ' ^chever is less, 

rule leavfl H POS ^ 18 ln ?P 0rative whereas our 
fix th« * l J 1Sore * i ' on to the Court (1) to 

exceed mT* ° f ! ecurity which not 
( 2 ) tn dAf Per * Cenfc * °* fc ke P urc ^ase money, 

should be in “‘“I 6 Wh6ther th0 security 

dispense w^h C fl h ° f in property and < 3 > 
ispense with the security altogether, if a 

theRaneocn 8 ° ut< Thus - the effect of 

the 5 U i° 18 Poetically to shut out 

the applicant from proceeding with his 
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application unless he makes the deposit 
which in many cases may not be possible. 
Our rule on the other hand gives him an 
opportunity to be heard in the matter of 
security. In the said Rangoon case Leach J. 
observed : 

I can well understand a rule stating that once a 
litigant has been heard the Court shall have the 
right to say that ho shall carry tho matter no fur¬ 
ther unless he complies with certain conditions, 
but before putting a litigant on terms the Court 
must first hear him, and if proviso(b) were allowed 

to stand, he might never be able to obtain a 
hearing. 

The proviso (b) of our rule exactly falls 
within this observation because its object 
is merely to put the applicant on terms 
before he can be heard further in the matter. 
In the second place, the Rangoon decision 
seems to have proceeded to this view : 

The right which exists is not, I am persuaded, 

conferred upon the person interested by O. 21 

R. 90, which is in this respect declaratory of the 
common law. 

With all respect to the learned Judges 

am unable to agree that in India a litigant 
has a right under the common law to set 
aside a Court sale. The right to set aside 
such sale, in my opinion, does not exist 
apart from the provisions of the Statute 
under which the sale is held. In my view 
therefore the Rangoon decision cannot be 
regarded as an authority for the contention 
raised by the appellant. The next case 
relied upon by Mr. Bose is 38 Mad 823 4 
which was decided by a Full Bench of the 
Madras High Court. In that case the ques¬ 
tion was whether O. 41, R. 2, Presidency 
Small Cause Court Rules, made by that High 
Court was ultra vires. That rule provided 
that no application (for a new trial) should 
be entertained unless the applicant at the 
time of presenting the application either 
deposited in Court the amount due from 
him under the decree or order, or gave 
security to the satisfaction of the Court or 
the Registrar for the performance of the 
decree or order in respect of which the ap¬ 
plication was made. It was held that the 
right to apply for a new trial was a sub¬ 
stantive right and could not be taken awav 
by any rules made by the High Court. In 

that very case White C. J. who delivered 
the judgment observed : 

But if by statutory enactment a power is given 
to a rule-making authority to make rnln/ 
rules, as it seems to me if they were within th* 
power given, would be good even i7thev i ^ 
to abridge the rights gifen by thestat^f P ^ 

As I have already held that the amended 

is Ul a 6 rn’? der i°t'- 21 ’t R ‘ 90 “ ade by fchis Courfc 

is a rule relating to procedure and not tak. 
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ing away any substantive right, this Madras 
decision is of no assistance to the appellant. 
On the other hand, Sir Sultan Ahmad on 
behalf of the respondent has drawn our at¬ 
tention to the decision of the Privy Council 
in 48 Cal 481. 7 Their Lordships while deal¬ 
ing with the provisions of O. 41, R. 10, 
Civil P. C., observed that that rule was a 
rule of procedure. Lord Sumner who deli¬ 
vered the judgment said : 

The High Court order as to security for costs is 
not a limit on the right to appeal, nor does it take 
the right to appeal away, but it is a rule of pro¬ 
cedure. 

Order 41, R. 10 provides that if the 
security for costs which is demanded is not 
furnished the Court shall reject the appeal. 
If therefore O. 41, R. 10 is to be regarded 
as a rule of procedure there is no reason 
why the amended proviso to O. 21, R. 90 
which requires security to be furnished 
should not be so regarded. In my opinion, 
the question referred to us should be 
lanswered in the negative, in other words, 
the proviso (i) (b) to O. 21, R. 90, Civil 
P. C., which has been added by the rules 
made by this High Court under S. 122, 
Civil P. C., is not ultra vires. 

g.n./R.k. Reference answered 

in the negative. 
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FAZL Ali and Meredith JJ. 

Ram Kumar Ram Saraff — 

Defendant — Appellant, 

v. 

Mohan Lal Maharaj , Plaintiff and 
others , Defendants — Respondents. 

Appeal No. 619 of 1938, Decided on 30th 
November 1939, from appellate decree of 
Sub-Judge, Bhagalpur, D/- 26th May 1938. 

(a) Civil P. C. (1908), O. 20, R. 7—Date of 
decree is date of judgment — Assignment of 
decree after delivery of judgment is valid. 

Under O. 20, R. 7, the date of tho decree is the 
date of the judgment and the decree must there¬ 
fore in law be deemed to have come into existence 
on the date when the judgment was delivered. 
Therefore the assignment of a decree after the judg¬ 
ment has been pronounced though the decree may 
not have been prepared and signed, is valid '.AIR 
1920 Lah 395, Disting. [P 271 G 1] 

(b) Decree — Assignment — Assignment of 
decree under appeal — Assignee can execute 
appellate decree. 

The assignment of a decree under appeal gives 
the assignee the right to execute the appellate 
decree, as what is assigned is not only the decree 
itself but the interest of the decree-holder therein 
as finally determined: AIR 1918 Mad 279 , Foil . 

[P 271 0 2] 

(c) Hindu Law — Alienation — Manager— 
Assignment by one of two karftas is voidable 


only at instance of other coparceners—Stranger 
cannot impugn it. 

A deed of assignment executed by one of the two 
kartas of a joint Hindu family is voidable at the 
option of the other coparceners who alone may be 
affected by his unauthorized act, and no person 
who is a stranger to the family and does not 
possess a right to have the transaction defeated on 
other grounds (e. g. under S. 53, T. P. Act,) has a 
locus standi to intervene and impugn such an 
alienation, merely because it is in excess of his 
authority to deal with the property for family 
purposes : A I R 1935 Lah 867 and 19 Cal 123 
(P C), Eel. on. [P 272 O 1] 

(d) Civil P. C. (1908), O. 21, R. 63 — Evi¬ 
dence gone into on both sides—Onus immaterial. 

In a suit under O. 21, R. 63, the onus is prima¬ 
rily on the plaintiff whose claim was rejected in 
proceedings under O. 21, R. 58; but when evidence 
has gone into on both sides, the question of onus 
is of secondary importance. [P 272 0 1] 

Mahabir Prasad and S. C. Muzumdar — 

for Appellant . 

Khurshaid Husnain, K. Dayal and K. P. 

Sukul — for Respondents. 


Fazl Ali J. —This is an appeal by defen¬ 
dant 1 (one of the defendants first party) in 
a suit under 0.21, R. 63, Civil P. C., which 
has been decreed in favour of the plaintiff. 
It appears that defendants 15 to 19 (defen¬ 
dants third party) owed money to the plain¬ 
tiff as well as to defendants first party. On 
2nd April 1930, defendant 15 and one 
Meghraj, who held a power of attorney from 
defendant 16, executed a deed purporting 
to assign in favour of the plaintiff a decree 
for Rs. 2506 obtained by defendants third 
party against defendants second party. This 
decree was subsequently appealed against 
by defendants second party, but their appeal 
was dismissed and the decree was upheld 
by the Appellate Court on 7th September 

1934. In 1934 defendants first party 
executed a decree which they had obtained 
against defendants third party and on 5th 
October 1934, they attached the appellate 
decree passed on 7th September 1934 in 
favour of defendants third party against 
defendants second party. On 23rd January 

1935, the defendants second party paid a 
sum of Rs. 3369 which was the total amount 
due on that date under the decree attached 
by them and the defendants first party filed 
a petition of satisfaction. The plaintiff there¬ 
upon applied under O. 21, R. 58, and claimed 
that the decree in question having been 
assigned to him in 1930, the defendants 
first party could not attach it afterwards in 
execution of their decree and that he was 
entitled to the sum which had been realized 
by defendants first p«,i.ty from the judg¬ 
ment-debtors (defendants second party). 





T b | is 'i™'? was di8 allowed and so on 22nd 
July 1935, the plaintiff instituted the pre¬ 
sent suit The suit having been decreed in 
the Courts below, one of the defendants 
first party has preferred this second appeal 

impleading defendants 2 to 4 as respondents 
m the appeal. 

It; may be stated here that in the suit 
which defendants third party, had brought 
against defendants second party, the judg 
ment was pronounced on 31st March 1930, 
that is to say, two days before the deed of 
assignment, but the decree was not prepared 
and signed until 7th April 1930. The first 
point ramed on behalf of the appellant is 
that the plaintiff did not acquire a valid 
title to the decree inasmuch as it was not in 

°™* e n T° a u the date of assignment. In 

ar S ument it has been pointed 
out that the Code itself draws a distinction 

between a judgment and a decree and that 
no decree can be enforced until it 'has been 
prepared and signed. I think however that 

v^l lete r, an n 8wer t0 thi3 contention is pro- 
the 1 W 7 which Provides that 

Was Pronounced. The assignment 

ment of tL 1S D ^ hiDg more th an an assign- 

These Hohlo^ 8 3 cord ? rred by the decree, 
decree i s 8 ^ re ac 9Uired as soon as the 

be made ^ a8Sed ° r Pronounced and cannot 
be made dependent on the preparation of 

Hal Act 66 A h i°u i9 n m ,° re ° r less a ^te- 
decma \ n he Gode Provides that the 
decree shall bear the date on which the 

judgment is pronounced, the decree must in 
he e y e of law be presumed to hav? come 

the appeUan^^becau^e 8 fchTL w' 

contain certain Jq n ^ or execution must 
decree Thn I par ^ 1GU ^ ar s embodied in the 

!»r£ 8 T P t c ‘.T,°„t sd T * ,eth0 *pp“- 

913 1 in which the^ re . IlaD ? e u P°n 54 I C 

tain an appeal onHS° Urfc re i U8ed to enter- 

had been prepared in fu° Und fcbafc no d0 cree 
appeal h«d y? P d the case in which the 

case were hewn P ‘’"I'?' The facfca of the 

hardly in poinT PG 1&r and the Case is 

appelant X t as 6 tw l aiSed ° n behalf of fcho 

Court oply, S the »L- he de ° ree of the trial 

did not car^y witMfc his favour 

1. G el a Ram~v~Ganea heri f hfcl n th° decree 
395=54 I C 9?3= 8 1 j^Taa'a 1 . 92 ^ 7 A 1 R ^ab 
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of the Appellate Court which was passed 

bv ?h September 1934, and was attached 
by the defendants first party on 5th Octo¬ 
ber 1934 A similar point appears to have 
been raised in AIR 1918 Mad 279 2 wherein 
it was pointed out by the learned Judges 
who decided that case that when a decref is| 
assigned what is transferred is not the 
decree itself but the interest of the decree- 
holder in the decree as may be finally 
determined and therefore the assignment of 

a decree carries with it the right to the 
decree passed in appeal. 

The next point urged on behalf of the 
appellant was that the assignment in favour 
of the plaintiff was not valid inasmuch as 
in the power of attorney held by Meghraj 
from Munnoo Lal no authority was given 
to him to execute a deed of assignment 
relating to a decree. It appears from the 
judgments of the Courts below that there 
were two kartas in the joint family of which 
defendants 15 to 19 were members, these 
being Kanhaiya Lal and Munnoo Lal. From 
a genealogy which forms part of the written 
statement of defendant 1, it appears that 
both Munnoo Lal and Sita Ram on whose 
behalf Meghraj executed the assignment 
deed are sons of Kanhaiya Lal, one of the 
executants of the deed. Munnoo Lal was 
adopted by one Dilsukh Rai, the only son 
of Tormal, and Kanhaiya Lal was adopted 
by lialkishun Das, a brother of Tormal. It 
appears that Sitaram has been adopted by 
his brother Munnoo Lal. The judgment of 
the trial Court further shows that the 
descendants of Balkishun Das and Tormal 
were joint. Assuming then that Meghraj 
was not empowered by the power of at- 
torney to execute a deed of assignment 
relating to a decree, the point which is still 
to be decided is whether the assignment, 
which was admittedly executed by one of 
the two kartas of a joint family can be 

challenged by a person who is not a member 
of the joint family. 

In my opinion this point is fully covered 

° f A h t Lah0re Hl 'gb Court 
in 16 Lah 714 s which is based upon the 

observation made by the Judicial Com 

S?S?,vSi 8 h r=““ ™ « p = 
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the manager of a joint Hindu family cannot 
alienate joint family property except for 
family necessity or with the consent of the 
co-parceners if they are adults, yet an alie¬ 
nation by him which cannot be supported 
on those grounds, is not unlawful or void 
ab initio, but is voidable at the option of 
the other co-parceners, who alone are affect¬ 
ed by his unauthorized act, and no person 
who is a stranger to the family and does not 
possess a right to have the transaction de¬ 
feated on other grounds (e. g. under S. 53, 
T. P. Act) has a locus standi to intervene 
and impugn such an alienation, merely be¬ 
cause it is in excess of his authority to deal 
with the property for family purposes. In 
the present case the assignment was never 
challenged by Munnoo Lai or Sitaram. 
Thus, the question as to whether Meghraj 
was empowered to assign the decree under 
the power-of-attorney does not arise. I 
should also state that the document, though 
it is somewhat obscurely worded, may well 
bear the construction which has been put 
upon it by the Courts below ; that is to say, 
it expressly authorizes Megharj to execute 
such documents as are signed by Kanhaiya 
Lai (who was after all the father of Munnoo 
Lai and Sitaram) without reference to 
Munnoo Lai and Sitaram. It was contended 
on behalf of the respondents that this ap¬ 
peal is incompetent inasmuch as it has not 
been preferred on behalf of all the members 
of the defendants first party. But as the 
other members have been impleaded as res¬ 
pondents, there was nothing to prevent us 
from passing a decree in favour of all the 
defendants first party under O. 41, R. 33, 
Civil P. C., if we thought that the appeal 
should be allowed. The question however 
is merely academic because the appeal fails 
on its merits. I would therefore dismiss the 
appeal with costs and the cross-objections 
not being pressed by the respondents, must 
also be dismissed but without costs. 

Meredith J. — I agree with my learned 
brother. I do not think the findings of fact 
are vitiated by any misplacement of onus. 
On the contrary, the lower Appellate Court 
has correctly stated the position in observ¬ 
ing that the onus was primarily on the 
plaintiff because his claim was rejected in 
a proceeding under O. 21, R. 58, Civil P. C., 
but when evidence had been gone into on 
both sides, the question of onus was of 
secondary importance. O. 20, R. 7, Civil 
P. C., seems to me a complete answer to 
the contention that when the assignment 
was made, there was no decree in existence 


which could be assigned. Judgment had 
been pronounced, although the formal decree 
had not been prepared, and though the 
decree was not signed until some days after 
the assignment, still under O. 20, R. 7 the 
date of the decree is the date of the judg¬ 
ment, and the decree must therefore in law 
be deemed to have come into existence on 
the date when the judgment was delivered. 
The argument that it was the decree of the 
Appellate Court which the defendants first 
party attached and that that decree was 
never assigned is, in my view, completely 
met by A I R 1918 Mad 279 2 wherein it was 
laid down that the assignment of a decree 
under appeal gives the assignee the right 
to execute the appellate decree, as what is 
assigned is not only the decree itself but the 
interest of the decree-holder therein as 
finally determined. 

Lastly, the argument, that there was no 
valid assignment as Meghraj's power of 
attorney did not give him any authority to 
execute a sale deed relating to a decree, 
finds answer in 16 Lah 714. 3 If the execu¬ 
tion be held to be by one karta only out of 
the two, then the document would be 
merely voidable at the option of the other 
co-parceners and not wholly void. The as¬ 
signment would therefore be valid in law 
unless and until avoided by any of the co¬ 
parceners, or any one deriving through 
them. In the present case the other mem¬ 
bers of the family of the defendants third 
party were impleaded in the suit and did 
not appear to challenge the assignment. 
The finding moreover was that the assign¬ 
ment was for consideration and for benefit 
of the joint family. Apart from that both 
the lower Courts have interpreted the 
power of attorney (Ex. 6) as authorizing 
Meghraj to sign kewalas of all sorts if they 
bear the signature of the other karta Kan- 
haya Lai. The power of attorney may be 
badly worded but there is nothing in it, 
in my opinion, which would justify us in 
holding that the interpretation put upon it 
by both the Courts below is wrong. 

g.n./r.k. Appeal dismissed . 
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Dhavi/e J. 

Sheikh Mohsin and others —Petitioners. 

v. 

Emperor. 

Criminal Revn. No. 576 of 1939, Decided 
on 8th December 1939, against order of 
Magistrate, First Class, Darbhanga, D/- 
19th August 1939. 
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(») Criminal P. C. (1898), S*. 263 (b) and 
337 — Mere non-compliance with S. 263 (b) is 
•not enough to quash conviction. 

Failure by a Magistrate to enter the date of the 
commission of an offence in the prescribed formas 
required by 8. 263 (b) is not enough to warrant 
quashing of the conviction unless it be shown that 
the defect had led or could possibly have led to any 
prejudice or failure of justice: A I R 1930 Cal 212 
{F B) and A I R 1927 P C 44, Bel. on. 

[P 273 C 1] 

(b) Criminal P. C. (1898), Ss. 263 (f) and 
337 — Mere failure to comply with S. 263 (f) 
does not warrant quashing of conviction. 

In the case of a summary trial under S. 379, 
Penal Code, the Magistrate ought, of course, to 
comply with the requirements of 263 (f) but the 
mere failure to enter the value of the stolen pro¬ 
perty in the form does not suffice to raise any 
question of possible or probable prejudice or failure 
of justice unless it is shown that there was a real 
defect of jurisdiction by reason of the property 
alleged to have been stolen exceeding Rs. 50 in 
value: AIR 1927 P C 44, Rel. on ; A I R 1922 
Pat 227 and 20 W R Cr 17, Disting. [P 274 0 1] 

(c) Criminal P. C. (1898), Ss. 355 and 537 
*—Failure to sign memorandum of evidence of 
each witness is not sufficient by itself to vitiate 
conviction. 

Failure of a Magistrate to sign the memoran¬ 
dum of evidence of each witness as required by 
8. 355 (2) unaccompanied by any probable sugges¬ 
tion of any failure of justice having been thereby 
occasioned is not enough by itself to warrant the 
quashing of the conviction : A I R 1927 P C 44 
and AIR 1921 Cal 165 , Rel. on; AIR 1922 Pat 
5, Disting. (P 274 C 2] 

Ttajeshwari Prasad — for Petitioners. 


Order. — This is an application in revi¬ 
sion by four petitioners who have been 
convicted under S. 448,1. P. C., and sen¬ 
tenced, two of them to fines of Rs. 30 each 
and the other two to fines of Rs. 15 each. 
The trial was summary. The petitioners 
moved the Sessions Judge for referring the 
case to this Court, and the points urged 
before him were that the trial was bad be¬ 
cause the Magistrate had not complied with 
certain requirements of S. 263, Criminal 
P. C. Cl. (b) of that Section requires the 
date of the commission of the offence to be 
entered in the prescribed form, and it is 
pointed out that this was not done. It does 
not seem to have been urged before the 
Sessions Judge that this defect, such as it 
ivas, had led or could possibly have led to 
any prejudice or failure of justice so as to 
warrant the quashing of the conviction—a 
consideration to be borne in mind since the 
■decision of their Lordships of the Judicial 
Committee in 5 Rang 53. 1 In 57 Cal 


1. Abdul Rahman v. Emperor, (1927) 14 A I R 

P ° 4 *% 100 1 0 227=54 I A 96 = 5 Rang 53 
=28 Cr L J 259 (P C). 
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1228, 2 a Full Bench decision of the Calcutta 
High Court, Rankin C. J., pointed out how 
the Criminal P. C., is a long list of impera¬ 
tives like the word “shall,” 

some of which have reference to matters which are • 
in no way vital and many of which are directed to 
minor incidents of procedure. But for 8. 537, there 
would bo grave disadvantages in a Code which 
makes statutory so many and so various require¬ 
ments. That Section obviates the difficulty which 
would arise by reason of all irregularities bearing, 
the character of transgressions of statute. 

The learned Chief Justice pointed out 
how, in view of difference of opinion in 
India, the Judicial Committee had in the 
Rangoon case carefully explained and ap- 
plied S. 537 “ for the guidance of the 
Courts,” and how that decision must now 
govern the interpretation of the Section 
unless and until the Legislature shall see 
fit to amend the Section. Another defect 
that was pointed out was the failure of the 
Magistrate to show the value of the pro¬ 
perty as required by cl. (f) of S. 263. The 
petitioners had been put on trial for offen¬ 
ces under Ss. 418, 379 and 323, and though 
they were sentenced under S. 448 only, the 
trial under S. 379 did call into operation 
cl. (f) of S. 263. As to the omission to enter 
this detail, reliance was placed on 6 P L T 
114, 3 a ruling (be it noticed) of 1922, long 
before the decision of their Lordships of 
the Judicial Committee in the Rangoon 
case. Ro3s J. who decided the case in ques¬ 
tion purported to follow 20 W R Cr 17, 4 a 
case in which a summary conviction of theft 
was set aside because in the prescribed 
form the value of the stolen property was 
not mentioned, nor did it anywhere appear 
what the value of the property alleged to 
have been stolen really was. In the case 
before Ross J., there was a charge sheet 
which showed “ P. S. Rs. 10” and “ P. R. 
Rs. 10” from which it was argued that the 
property in respect of which the offence 
was committed was valued at Rs. 10. The 
learned Judge however found that the Ma¬ 
gistrate had not directed his mind to the 
question of his jurisdiction to try the case 
summarily as being dependent on the value 
of the property stolen not exceeding Rs. 50, 
and in this view he set the conviction aside. 

It will be seen at once that this is not what 

2. Emperor v. Emau Ali,(I930) 17 A I R Cal 212 

=1930 Cr O 212=123 I C 664=3 L Cr L J536 
=57 Cal 1228=51 OLJ 171=34 C W N 296 
(F B). 

3. Brij Nandan Pandey v. Emperor, (1922) 9 AIR 
Pat 227=81 I 0 33=25 Cr L J 545=6 PLT 
114. 

4. Queen v. Abheen Parrida, (1873) 20 WRCrl7. 
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bad happened in 20 W R Cr 17, 4 for, there 
the learned Judges found that it did not 
appear anywhere what the value of the 
property alleged to have been stolen really 
was. 

In the present case the proceedings began 
with a first information lodged with the 
police by Mt. Hamudan, and in this first 
information the offence complained of is 
shown as “house trespass and theft of grain 
worth Es. 5-12-0 under Ss. 448, 379, 
I. P. C.” Mr. Eajeshwari Prasad for the 
petitioners has contended that the first in¬ 
formation is no part of the record of the 
case. But this will be so only if the form 
prescribed under S. 263 is regarded as the 
whole record of the case for all purposes. 
A good deal of public work however is 
generally unavoidable before a Magistrate 
begins his trial under Chap. 22, Criminal 
P. C., as cognizance cannot be taken with¬ 
out materials, and unless the trying Magis¬ 
trate is empowered to take cognizance 
under S. 190, Criminal P. C., (and many 
Magistrates in this province are not), refer¬ 
ence to papers other than the form pres¬ 
cribed under S. 263 becomes necessary if 
it is desired to find out how the trying 
Magistrate came to handle the case at all. 

The learned advocate cited 7 Lah 303 5 
in support of the proposition that in a 
case coming under S. 264, Criminal P. C., 
the judgment and judgment alone is the 
only record. This is undoubtedly supported 
by sub-s. (2) of S. 264, and was used by 
the learned Judge of the Lahore High Court 
in support of the view that it is not neces- 
Bary to frame a charge in a case tried sum¬ 
marily in which an appeal lies. But we are 
not concerned in the present case with 
S. 264, Criminal P. C., to say nothing of the 
fact that even in cases coming within that 
Section, it might become necessary for cer¬ 
tain purposes to refer in revision to the 
papers preliminary to the summary trial. 
The trying Magistrate in the present case 
ought, of course, to have complied with the 
requirements of cl. (f) of S. 263, but know¬ 
ing as we do that he must have had the 
first information report, &c., in the case 
before him, it seems to me impossible to 
assume that there was a real defect of 
jurisdiction in the present case by reason 
of the property alleged to have been stolen 
exceeding Es. 50 in value. No such sugges¬ 
tion was made below, and the mere failure 

5. Emperor v. Balig Ram, (1926) 13 A I R Lah 

301=94 I 0 415=27 Cr L J 639 = 7 Lah 303 

=27 P L R 265. 


to enter the value in the form does nob- 
suffice to raise any question of possible or 
probable prejudice or failure of justice, the 
governing factor in S. 537, Criminal P. C. 

Yet another defect urged on behalf of the 
petitioners is the failure of the Magistrate 
to sign the memorandum of evidence of 
each witness. In support of this is cited 3 
P L T 322, 6 in which it was observed that 
in a summary trial of a warrant case the 
Magistrate is bound to make a memoran¬ 
dum of the substance of the evidence of 
each witness and to sign the said memo¬ 
randum as required by cl. (2) of S. 355. 
Jwala Prasad J., who made the observation 
referred to S. 264, Criminal P. C., as pres¬ 
cribing the mode in which the record of 
the evidence of witnesses was to be pre¬ 
pared. But the Section that applies in the 
present case is S. 263 which provides that 
in cases where no appeal lies, the Magis¬ 
trate or Bench of Magistrates, need not 
record the evidence of the witnesses ; and 
as was pointed out in 48 Cal 280, 7 this 
provision must be read as an exception to 
the general provision contained in S. 355 (1). 
Moreover, even if it be assumed that this 
does not save the Magistrate from making 
a memorandum of the substance of the evi¬ 
dence of each witness, the failure of the 
Magistrate merely to sign his memorandum 
cannot be regarded, since the decision of 
their Lordships of the Privy Council in the 
case from 5 Eang 53, 1 as sufficient by itself, 
to vitiate the conviction. 

In my opinion, the points raised on 
behalf of the petitioners are no more than 
irregularities which ought not to have been 
committed. So far as they involve definite 
breaches of the requirements of the law, 
they are to be deprecated, but “unaccom¬ 
panied by any probable suggestion of any 
failure of justice having been thereby oc¬ 
casioned," they are not enough to warrant 
the quashing of the conviction. The appli¬ 
cation in revision is therefore dismissed. 

g.n./r.k. Application dismissed . 

6. Balkeshwar Singh v. Emperor, (1922) 9 AIR 

Pat 5=65 I C 546=23 Cr L J 114 = 3 P L T 

322. 

7. Satish Chandra Misra v. Manmatha Nath 

Mitra, (1921) 8 A I R Cal 165=611 C 846 == 

22 Cr L J 462=32 C L J 451=48 Cal 280. 
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Manohar Lall JJ. 

Bishun Prasad — Appellant. 

v. 

Kamta Prasad Misra and others, 
Plaintiffs and others , Defendants _ 

a , „ Respondents. 

Appeal No. 755 of 1937, Decided on 13th 
March 1940, from appellate decree of Sub- 
Judge, Monghyr, D/- 17th April 1937. 

Bengal Regulation (43 of 1793), S. 33 (1) — 
Grant of Jagir. to invalided .oldiers—Nature— 
Jagirdar or hi. heir, are not tenant, of zamin- 

unHeTs * 7 , V‘ re prolecl £ d fro ™ annulment 
Law r S * 37 ’ Excepl,on Bengal Revenue Sale 

i a ^r he i^° Visi0D8 . °, f x the r °g u,a ‘ioDs relating to 
ndl f a ? ted 4 ° invalided soldiers cllLrly 

indicate that the lands which were granted to 

;r t t d r i th t eir he i rs are re eulated by the terms 

eran'ttd b 8 v lb tJ0DS th ® mse,Tes and are not tenures 
granted by the zemindar in any sense of the term 

th^ ^ 1B D * fc enfcitled to assess rents upon 

ravaHn t da vi B D ° r to * reallze direct the malikanah 
S»Jti, bI ™ DOr to resume fc be lands upon the 
death of the invalid or his heirs. In truth the 

*u ,S k l nd of Jagir is a grant by the Gov- 
ment by virtue of its paramount power of a 

piece of land to its invalided soldiers which would 

remain in perpetuity in the possession of the heirs 

term^Tifthfi r Pr T 1 t ded th ti! eirs complied with the 
terms in the regulations. Therefore the jagirdar is 

f° rm t g na oq ni theza “ indar in any sense of the 
he -“:, 33 (1) merely defines the status of the 

not in gr ?K * he Village hierarchy and 

wh£h the r he 6a derogat0 from fbe rights 
the Government was providing anxiously 

by means of the various regulations prior to and 

g anteeTn 43 ° f 1793 to enabIe theCrs of the 
grantee to remain upon the land in pemefcnifv 

Therefore the rights of the heirs of the^ranteete 

tn fL ln S e ij° h ° ld fche land in Perpetuity ^agreeably 
to the holders and their heirs observing theTrms 

a revenue saf reg “ lations ara not at aU affected by 
under 8 37 p“ d a f- e P r ° te £ ted from annulment 

Law The ,L5 X .°? ptlon 1 ’ Bengal Revenue Bale l 
"Clearly not t °J 1859 < Avenue Sale Law) , 

nent mukarmri to . get rid of the Perma- , 

the old regulations no^^a 7 ®? v.° these grants b 7 

renpaiinrv *awons, nor did it have the effect of 

ously enacted- 8 23°^ 1 r P a 0 o e 7 < ; ti / V no Pr0visions P revi - i 
1920 Pat 533 't??, M 1 ft 317 (PC >< Rel.on-.AIR t 
20WR4i (pBeng L R SupVol 202 (FB); ] 

44 (P C > a1id 10 M I A 123 (P C), Ref. J 

M . _ [P 279 C 1, 2; P 283 0 1] I 

Mahabir Prasad and B. B. Saran— 4 

q: AT XT for Appellant. C 

^ K - P - t 

, _ . for Respondents. ^ 

Manohar Lall j , , n 

instituted a suit for re™ Th<3 , reSpondenfcs a 
over 2.82 acres of land °J p03S6S81on ° 
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Gobindbigha. The mahal originally belonged 
to defendants fourth party and wa 9 sold 
for arrears of Government revenue in the 
year 1930 and purchased by the ancestor of 
defendant first party who obtained delivery 
of possession in July 1930. The cause of 
act‘on for the suit was that the ancestor of 
S ’ 4he defendant second party was set up as a 

- tenant of the land and as the result of a 
s. criminal proceeding started in July 1933, 

, hi ?i 1 ? ln , al . Courfcs Passed an order under 
t declaring the possession of the de¬ 
fendant second party with the result that 

- 193 3 alntlffs were dispossessed on 20 th July 

t i "V 3 ® Plaintiffs’ case was that the disputod 
e land known as Jagir Badal Singh was a 
grant made by Government to Havildar 
“ Badal Sl . n S h > an invalided soldier, under 
, 4he Provisions of regulations for invalided 
S sppoys and was a tenure existing from the 
3 time of the Permanent Settlement and was 
• protected from annulment after the revenue 
I 8ale °J { 93 0-the land was admittedly ac 

' qulred by the ancestor of the plaintiffs 
1 some time in 1872. The defence to the 
action was that the jagir was not a grant 
made to any invalided soldier and did not 
exist from the time of the Permanent 
Settlement and was not a protected interest 
within the meaning of S. 37, Kevenue Sale 
Law, and that it was properly annulled after 
due notice had been given to the Jagirdar. 

tb f- e fn re , 4he 4r . lal Cou rt it was not disputed 
that the land in suit appertained to Jagir 

Badal Singh Havildar. He found from an 

examination of two old documents, Ex. 3 

tim b X f 4 ’ w a u th9 Jagir was created some 
time before February 1800. Ex. 3 which is a 

certified copy of a register containing a list 

of the jagirs granted to various invalided 

soldiers of Pargana Salemabad by the Gov 

ernment contains a note that the specified 

area of jagir land was granted to Badal Singh 
Havildar in Gobind Bigha. Ex. 4 is a certi. 
tied copy of an entry in the register main- 
ained by fche Collector from 1200 fco 1235 
ash and Ex. 5 is the Batwara Bubakar on 
partition of Mahal Gobind Bigha. Each of 
these documents shows that the village 

S, ? th ln Dh B K g q a T* fi u St 4em P°rarily settled 

the estate which then remained for some 

k , ha8 P° ssessi °u of the Govern- 
ment. But, later on, when Dhrub Singh 

offered h° tb le r' termS ° f the eugagement 

offered by the Government the village was 
permanently settled with him on 9th De¬ 
cember 1800. Again in the Batwara Khasra 
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([Ex. 6) of 1866-67 the ancestors of the 
plaintiffs were shown to be in possession 
over the land known as Jagir Badal Singh 
with a liability to pay rent at 3 annas per 
£)igha. It follows from these documents that 
the jagir in question was existing in Febru¬ 
ary 1800 but the trial Court proceeded to 
^presume backwards and held that the jagir 
in question was in existence in the year 
1793 and therefore he came to the conclu¬ 
sion that this was protected from annul¬ 
ment under the first exception to S. 37 of 
IRevenue Sale Law (Act 11 of 1859). 

The defendants appealed to the learned 
Subordinate Judge who agreed with the 
<conclusion of the trial Court and held that 
the jagir existed in February 1800, that the 
permanent settlement of the estate was 
made by Dhrub Singh in December of the 
same year and that the rent at 3 annas per 
foigha became payable as a consequence of 
the operation to this jagir of the provisions 
of Regn. 1 of 1804. He also agreed with 
the trial Court that there was no clear evi¬ 
dence as to the exact date of the creation of 
the jagir, but he differed in making the pre¬ 
sumption that the jagir existed in 1793 and 
oame to the conclusion that upon the evi¬ 
dence in the present case he could only hold 
that the jagir did exist in February 1800. 
He interpreted the words “permanent set¬ 
tlement’ ’ in the first exception to S. 37 to 
mean the permanent settlement of the 
particular estate and as he had found that 
the estate in which this jagir was situated 
was settled with Dhrub Singh in December 
1800, that is to say after the jagir was 
seated in 1800, he took the view that the 
ji&gir was protected from the annulment 
within the meaning of the first exception to 
8. 37 of the Revenue Sale Law. He distin¬ 
guished the case reported in 5 Pat L J 79 l 
which was cited before him on behalf of the 
'appellants on the ground that the interpre¬ 
tation of S. 37 of Revenue Sale Law was 
3ot in issue therein as it was found in that 
<nase that the defendants were not tenure 
holders but mofassil talukdars under cl. 2, 
oi 8. 10 of Regn. 7 of 1822. He relied upon 
the case in 19 I C 872, 3 where it was held 
that for the purposes of S. 37, Revenue 
Sale Law, 1859, the word “settlement" 
must be taken to mean the permanent set¬ 
tlement of the estate concerned and not the 
year 1793 in which greater portion of 

1. Laljit Upadhyay v. Wajihunnissa Begam, 
(1920) 7 A I R Pat 533 = 54 I 0 658 = 5 Pat 
Jj J 79. 

& Hamed Ali v. Atlas All, (1913) 19 I 0 872, 


Bengal was permanently settled. In the 
result he agreed with the learned Munsif 
and dismissed the appeal. Hence the second 
appeal by the defendant first party to this 
Court.. When the matter was argued before 
a Division Bench consisting of my Lord 
the Chief Justice and myself we thought 
that the decision of this Court in 5 Pat 
L J 79 1 may require reconsideration and as 
the question was of great importance the 
appeal was referred for decision to the Full 
Bench. 

Sir Manmatha Nath Mukherji appearing 
for the respondents submitted that the jagir 
in question is wholly outside the province 
of S. 37, Revenue Sale Law, and that the 
question as to whether the case in 5 Pat 
L J 79, 1 was correctly decided or not does 
not fall to be determined in the present case. 
It seems to me that the learned Advocate 
for the respondents is correct in his con¬ 
tention. A short review of the Regulations 
by which jagirs were granted to invalided 
sepoys is necessary to determine the true 
character of the present jagir. 

On 18th February 1789, the first regu¬ 
lation for invalided sepoys was passed by 
the Governor-General in Council by which 
the East India Company was relieved from 
a part of the expense of the native invalided 
establishment at Monghyr and gave an 
option to the invalided native troops which 
were then at Monghyr or who may herein¬ 
after be invalided, to receive a grant of 
waste land in lieu of the pay allowances 
given to them by the Government. The 
areas of waste land which each class of in¬ 
valided soldiers could obtain was indicated 
in Art. 1—the Collectors of Bihar and 
Shahabad were directed to make it a rule 
to select as far as may be in their power 
such tracts of waste land for the invalids 
as may be brought into cultivation with 
the least difficulty and at the smallest ex¬ 
pense so that they may afford a produce 
adequate to the labour of the tillage and 
may have an opportunity of procuring with 
greater facility such assistance as may be 
required for enabling them to establish 
themselves upon their lands (Art. 5). Art. 6 
provided that the original grantee shall 
hold the lands allotted to him rent-free for 
life, without being subject to any tax or 
demand whatever. Art. 7 provided that 
the sannads for the lands so granted in 
Bihar, Rotas and Shahabad should be made 
out under the official seal and signatures 
of the Collectors of those districts. 
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The situation on the death of the original 
grantee was to be regulated by Arts. 8 and 
9, namely that upon the death of the ori¬ 
ginal grantee his lands should be continued 
to his heirs at law at a fixed jumma, to be 
assessed by the Collectors upon an estimate 
of the actual net produce after deducting 
one-tenth therefrom to be annually paid to 
the zemindar as maliconnah by the mocur¬ 
rery. holder, who shall thenceforward be 
considered upon the same footing as other 
persons in the Province holding lands at a 
fixed rent, and the Collectors were to fix the 
rent payable to the Government. After the 
rent payable to the Government and the 
maliconnah payable to the zamindar was 
determined, the Collectors were required to 
cause mocurrery sunnuds to be drawn out 
and authenticated in the mode already des¬ 
cribed in Art. 7 in the name of the heirs of 
the deceased who, it is important to note, 
were authorized to hold these lands in per¬ 
petuity, so long as they should continue to 
discharge the rent and maliconnah with 
which they may be assessed. Art. 10 dealt 
with the situation which would arise if the 
original grantee died within five years from 
the date of the grant. Art. 11 stated that 
if any of the mocurrerydars omitted to 
discharge the amount of Government’s rent 
and the maliconnah payable to the zamin¬ 
dar, their mocurrery leases with the rights 
and privileges thereto annexed should be 
sold to the best bidder for the liquidation 
of the amount of the demands against them. 
By a Resolution dated 24th December 1790, 
the Board of Revenue agreed that in order 
to obviate the objections which the land¬ 
holders may entertain to the allotment of 
waste lands to invalids 


the whole amount of the fixed jumma to be as 

sessed upon such lands after the death of th< 

original grantee agreeable to the Regulation of 18tl 

-bebruary 1789, be declared to belong to the pro 

prlotor of the village in which such lands may b< 

situated, and that he be not subject to any add! 

lonal demand on the part of Government or 

account thereof during the term of the engagement! 

^ . ma y ex ^ s t between him and Governmental 

Hoki * iu * an( * s BO granted may become 

liable to the payment of such Jumma. 


It is obvious from a consideration of these 
provisions that these jagirs were granted by 
the paramount power to the invalided 
soldiers for life and to their descendants in 
perpetuity subject only to the descendants 
paying a fixed rent to the Government and 
maliconnah to the zamindar in whose vil¬ 
lage the lands were situated and further 
Jhat the income from these lands was not 


to form a part of the assets upon whicfei 
revenue was assessed upon the zamindar. 
The decennial settlement of the public 
revenues of Bengal, Bihar and Orissa was 
made by Regulations dated 18th September 
1789, 25th November 1789 and 10th Feb¬ 
ruary 1790 wherein it was notified to fch- 3 ? 
proprietors of land, with or on behalf oi 
whom a settlement might be concluded, 
that the jama a3sessed upon their land© 
under those regulations would be continued 
after the expiration of ten years and remair> 
unalterable for ever provided the Directors 
of the East India Company agreed. By Re¬ 
gulation 1 of 1793 dated 22nd March o i 
that year, but passed by the Governor- 
General in Council on 1st May 1793, it was 
intimated to the zamindar3 that the Direc¬ 
tors of the East India Company have agreed 
and therefore the jama which has been or 
may be assessed upon their lands under the? 
above mentioned regulations would be fixed 
for ever and that after the expiration of the. 
terms of that settlement no alteration wiE 
be made in the assessment which they 
respectively engaged to pay, but that they 
and their heirs and lawful successors will 
be allowed to hold their estates at such as¬ 
sessment for ever. It will be noticed fchafc 
this Permanent Settlement Regulation does 
not at all interfere with the rights and lia¬ 
bilities of the jagirs granted to invalided 
soldiers. Regulation 43 of 1793 re-enact 3 I:e> 
the form of a regulation the rules passed osq 
18th February 1789 and 24th December 
1790, for granting of lands to invalided sol¬ 
diers; it was passed by the Governor-Gena- 
.ral in Council on 1st May 1793 and also 
embodies the new rules which were passed 
on 25th February 1793. It consists of 33 
Sections. 

The terms upon which the new grants 
are to be held by the invalids and their 
heirs are substantially the same as in tb<& 
earlier regulations. Section 5 provides b»r 
the first article that the land is to con¬ 
tinue the property of the zamindar or other 
proprietor and is never to bo separated frocB 
his estate. The third article defines that the 
invalids are to hold the land free of rent or 
any demand whatever during their !ives 0 
and after their demise, the land is to d&l 
volve to their heirs. The fourth article e&. 
joins the heirs of the invalids to pay to the 
zamindar one-tenth of the produce of the 
land as malikanah for the first five years 
and thereafter by the fifth article the pay¬ 
ment of one-tenth malikanah is to cease 
and the Collector was required to assess 
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lands with a net rent, equal to two-thirds 
of the amount paid for other lands in the 
district of the same description and quality 
and this rent was to be paid to the zamin- 
dar or other proprietor but was not liable 
to any variation. The seventh article pro- 
vides that if an invalid dies without heirs, 
the land was to be given to the option of a 
fresh man coming upon the establishment 
to supply his place in the thana upon his 
agreeing to take the lands upon the terms 
to which he would have succeeded to them 
had he been the heir of the deceased. But 
if no fresh man agrees to take the lands 
upon these terms the lands are to revert to 
the zamindar or other proprietor who is 
entitled to dispose of them in such manner 
as he may think proper. The eighth article 
states that if the invalid dies and leaves heirs 
who are not willing to receive the lands 
upon the foregoing terms, or are incapable 
of cultivating them, the heirs should be al¬ 
lowed to dispose of their rights to any of 
the invalids belonging to the thana, the 
purchaser becoming subject to all the con¬ 
ditions in the articles regarding the heirs of 
the invalid. The ninth article provides that 
if an invalid from idleness or perverseness 
wholly neglects the tillage of his jagir for 
two years after he is put in possession, the 
jagir is to be forfeited and given to a fresh 
man. 

Similarly the 10th article provides that 
if an heir to a jagir leaves the land unculti¬ 
vated for one year after he claims it and is 
ordered to be put in possession, the land 
may be forfeited and transferred to any 
other invalid, or heir, or successor of an in¬ 
valid, who will take it upon the same terms 
as he would have been entitled to hold it, 
had he been the heir of the deceased. In 
the event of no invalid agreeing to take the 
jagir upon the above terms, the jagir was 
to revert to the zamindar or other proprie¬ 
tor. The 11th Article deals with the situa¬ 
tion when the lands which should devolve 
upon the heirs or successors of the invalids 
are to be assessed and if any parts of them 
are not brought into cultivation they may 
be resumed and the zamindar or other pro- 
• prietor is given the liberty to grant pattas 
for those portions to whomsoever he shall 
think proper after an option has been given 
to the person who has omitted to cultivate 
them to bring them into cultivation within 
a year. The 12th article provides that the 
malikanah and rent to which the lands are 
declared liable are to be collected by the 
-Collector and accounted for to the zemindar 


or other proprietor by credit being given 
him for the amount in part of his stipulated 
annual payments to Government. It further 
provides that no increase of revenue is to be 
levied from the zemindar or other pro¬ 
prietor during the time of the engagement 
which may subsist between him and 
Government on account of the rent or 
malikanah which may become payable to 
him from the lands of the invalids during 
the term of such engagements. Art. 13 
enjoins the Collector to obtain from the 
proprietor a pattah for an invalid or his 
heir or successor if he is put in possession 
of a jagir. The pattah is to be in the name 
of the possessor of the land specifying the 
amount of the rent or assessment, the 
quantity of land, the boundaries of it, and 
the terms of the tenure. S. 8 provides that 
where invalids are established upon land 3 
which are the property of the Government, 
they are to hold them upon the same terms 
as invalids settled upon lands belonging to 
zemindars or other proprietors of land 
paying revenue to Government. Sec. 9 
lays down that widows being heiresses 
to the jagirs of their husbands should 
be allowed to marry whom they please 
without forfeiture of their jagirs, which, 
after their death, are to devolve to their 
heirs at law. S. 27 provides that jagirs 
while possessed by invalids are not to be 
assigned as security for money borrowed 
by them, nor are they to be answerable after 
their decease for debts contracted by them, 
but when jagirs devolve to the heirs or 
successors of invalids, they are to be 
answerable for debts contracted by such 
heirs and successors. 

Section 33 consists of fourteen articles. 
Art. 1 provides that the rules contained in 
the first 32 Sections which I have summa¬ 
rised above, will not apply to those invalids 
who have already accepted lands under the 
resolutions of 18th February 1789 and 24th 
December 1790. It provides that those 
invalids are to be considered as tenants of 
the landlords in whose estate they are 
settled and that in order to secure them 
and their heirs in the possession of the 
lands which have been made over to them 
the Collectors are to apply to the zemindars 
to grant them pattas, confirming the land 
to them and their heirs as patta taluks 
agreeably to the terms of those Regulations. 
Art. 2 reproduces the terms of the Regula¬ 
tion of 18th February 1789 and Art. 14 
reproduces the terms of the Regulation of 
24th December 1790. In the year 1795 


*940 
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Regn. 56 was enacted to allow the heirs of 
invalids to hold the land rent-free on the 
expiration of the tenth year from the date 
of the original grantee’s being put in pos¬ 
session in case of his dying within ten 
years. But this was rescinded by Regn. 1 
of 1804. By that Regulation, the better 
management of the invalid jagirdar esta¬ 
blishments and of the invalid pension 
establishments was provided. Art. 2 rescinds 
- Regn. 43 of 1793 and Regn. 56 of 1795 and 
instead of the terms thereof similar rules 
were enacted which were inserted in Art. 9 
consisting of 16 sub-sections. Art. 27 distinct¬ 
ly provides that S. 33 of Regn. 43 of 1793 is 
to remain in force. By Regn. 11 of 1808 
the rent payable by the heirs of invalid 
soldiers was again regulated. It states in 
cl. 1 that by cl. 6 of S. 9, Regn. 1 of 1804, 
it was enacted that after the expiration of 
a period of five years the payment of 
malikanah shall cease and the proprietor of 
the land shall be entitled to rent in the pro¬ 
portion of two-fifths of the annual produce, 
whether in kind or money as may be agreed 
on between the parties and that the intention 
of this provision was not to increase the 
rate of rent payable by the heirs of invalids 
to the zamindars for which no motive could 
exist, because 

the lands in question not being included in the 
assets on which the jumma payable by the zamin- 
•dars to Government had been adjusted, 

but that the modification was adopted on 
the supposition that a difficulty might occur 
in ascertaining the sum equal to two-thirds 
of the amount paid for other lands in the 
district and therefore by the new Art. 3 it 
was enacted that the zamindars shall be 
entitled to receive a net rent equal to two- 
thirds of the amount paid for other lands 
in the district of similar quality. By 
Regn. 2 of 1811 the existing rules for the 
support of invalided officers were amended 
"m some particulars which are not material 
for the purposes of this enquiry. 

It seems to me from a perusal of the 
carefully worded provisions of these Regu¬ 
lations relating to jagir lands granted to 
mvalids that the jagir lands which were 
granted to invalids or their heirs are regu¬ 
lated by the terms of these Regulations 
themselves and are not tenures granted by 
the zamindar in any sense of the term. The 
zamindar is not entitled to assess rents upon 
the jagirdars nor to realize direct the mali¬ 
kanah payable to him nor to resume the 
lands upon the death of the invalid or his 


heirs. The rents assessed upon,the lands 
when they come into the possession of the 
heirs of the jagirdar are not to be taken 
into consideration in increasing the revenue 
payable by the zamindar to the Govern¬ 
ment. The malikanah is not payable to him 
nor realizable by him, but this is to be 
realized by the Collector and when realized 
it is to be credited in the account against 
the revenue due to the Government from 
the zamindar. In truth the grant of thi 3 
kind of jagir is a grant by the Government 
by virtue of its paramount power of a piece 
of land to its invalided soldiers which would 
remain in perpetuity in the possession of 
the heirs of the jagirdar provided the heirs 
complied with the terms in the Regulations. 

It has already been seen that upon the 
death or extinction of ’ the heirs of the 
jagirdar or upon their refusal to carry out 
the terms of the jagir grants the land does 

not revert to the zamindar but reverts to 

% 

him only if no other invalid is found-will¬ 
ing to take the land upon those terms or if 
no fre3h man coming upon the establish¬ 
ment of invalids is willing to supply hi 3 
place in the thana upon the same terms. 
It seems to me therefore quite clear that 
the jagirdar, as I stated before, is not a' 
tenant of the zamindar in any sense of the 
term and for this reason I do not accept 
the contention of the learned counsel for 
the appellant when he relies upon cl. 9 of 
S. 33, Regn. 43 of 1793 that the mocurrery 
holder shall thenceforward (upon the assess¬ 
ment of rent on the death of the original 
grantee) be considered upon the same foot¬ 
ing as other persons in the province holding 
lands at a fixed rent. This clause which 
merely defines the status of the heir of the 
grantee in the village hierarchy does not in 
the least derogate from the rights which 
the Government was providing anxiously! 
by means of the various Regulations prior! 
to and after Regn. 43 of 1793 to enable the 
heirs of the grantee to remain upon the 
land in perpetuity. 

I therefore agree with the contention of 
the learned advocate for the respondents 
that the rights of the respondents in the 
present jagir to continue to hold the land 
in perpetuity agreeably to the holders and 
their heirs observing the terms of the 
various Regulations are not at all affected 
by the revenue sale of the year 1930. In 
this view it is unnecessary to consider the 
correctness of the decision in 5 Pat L J 
79. 1 I would dismiss the appeal with costa. 
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Harries C. J, — I agree. 

Dhavle J, — I agree that this jagir is 
governed by the terms of the Regulations 
in force at the time it was created and that 
it is not liable to be avoided and annulled 
under S. 37, Bengal Land Revenue Sale 
Law 11 of 1859, as a tenure which, though 
mukarrari, cannot be shown to have been 
in existence at the time of the Permanent 
Settlement. In 5 Pat LJ 79, 1 the contention 
that an under-tenure cannot be annulled 
under S. 37 because it was created by 
Government was overruled. That was a 
case of mufassil talukdars obtaining their 
settlement under Regn. 7 of 1822. Ours is 
a jagir which was in existence in February 
1800, and which must therefore have been 
created either under the pre-settlement 
Regulations which were repeated in S. 33, 
Regn. 43 of 1793 for such grants, or under 
the new provisions enacted under that 
Regulation for later grants, to invalided 
soldiers. If the former be the case, the heirs 
of the invalid were, under Art. 9 of the old 
provisions, entitled to a mocurrery sunnud 
under the official seal and signature of the 
Collector, to hold the land 

in perpetuity, so long as they shall continue to 
discharge the rent and malikanah with which they 
may be .... . assessed, 

and this must be borne in mind in constru¬ 
ing the provision in the preceding article 

that the mocurrery holder ‘‘shall.be 

considered upon the same footing as other 
persons in the province holding lands at a 
fixed rent.*' Such a grant would of course 
be prior to the Permanent Settlement but 
as will be presently seen it is not really on 
this ground that it is saved from annulment 
under S. 37 of the Act of 1859. According 
to the Preamble or Introduction, in S. 33 
of the Regulation of 1793, to the pre-settle¬ 
ment regulations under which such grants 
— they were grants of waste land — were 
made, the grantees are to be considered 
tenants of the land-holders in whose estate 
they are settled and with a view to secure 
them and their heirs in the possession of 
the lands, the Collectors are to apply to the 
zamindars 

to grant them pottahs, confirming the land to 
them and their heirs as pottah talooks, agreeably 
to the terms of the above mentioned regulations 
under which they received the lands and which as 
far as they regard the provinces of Bengal, Behar 
and Orissa are hereafter inserted as the rules by 
which all questions regarding any such grants as 
may have been made are to be decided. 

(The italics are mine). These pottah talooks 
are thus special creations of the ruling 


power, merely confirmed' by pottahs from 
the zamindais who under the 'regulations 
of 24th December 1790 were not sub¬ 
jected to any additional demand of revenue 
on account of the rents permanently assess* 
ed on them. Post.settlement grants to in¬ 
valided soldiers were. as will again be 
presently seen, expressly saved from inter¬ 
ference by purchasers at revenue sales, but 
it was obviously considered unnecessary to 
make any such provision for the grants 
made under the pre-settlement regulations 
because they were made by Collectors 
under express statutory authority as tenures 
at rents fixed in perpetuity. S. 33 of Regn. 
43 of 1793 was expressly saved by S. 27 of 
Regn. 1 of 1804 and remained in force 
until both these regulations were repealed 
by Act 29 of 1871, but the repealing Act is 
not to affect “any right already acquired” 
or any exemption affirmed, recognized or 
derived by, in or from, any enactment 
hereby repealed.” It must therefore apply, 
to pre-settlement “invalid jagirs” notwith¬ 
standing Act 11 of 1859 on the principle 
generalia specialibus non derogant. If the 
grant was made not under the pre-settle¬ 
ment regulations but under Regn. 43 of 
1793 the position is even clearer. • 

Under cl. 1 of S. 5 of this Regulation, tho 
Collector was to make a proposal to the pro¬ 
prietor to take a lease of the land on the part 
of Government on the terms specified in the 
following 19 articles. The land was to con¬ 
tinue the property of the zamindar or other 
proprietor and was never to be seperated 
from his estate. The invalid grantees were 
to hold the land free of rent. On their 
death and after a certain interval of time 
which was varied by subsequent regula¬ 
tions and during which malikanah only was 
to be paid to the propietor, their heire 
were to hold the land on a rent to be paid 
to the proprietor which was not liable to 
any variation (Art.:5). If an invalid should 
die without heir3 it was open to a fresh 
man coming upon the establishment to 
supply his place in the invalid thana and 
take the land as his heir (Art. 7). The heira 
could, instead of taking the lands, “dispose 
of their rights to any of the invalids belong¬ 
ing to the thana” (Art. 8). The malikanah* 
and rent was to be collected by the Collec¬ 
tor and accounted for to the proprietor by 
credit being given him for the amount in 
part payment of his stipulated annual pay¬ 
ments to Government and no increase of 
revenue was to be levied from the proprie-^ 
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tor during the term of his engagement with 
Government on account of such rent or 
malikanah (Art. 12). After "the permanent 
assessment" of the land a pottah was to 
be obtained from the proprietor, through 
the Collector, in the name of the possessor 
specifying inter alia “the terms of the 
tenure as above defined" (Art. 13). On all 
the lands in a thana having become liable 
to the permanent rent or assessment Gov¬ 
ernment were to withdraw the regulating 

officer and the thana was thenceforward 
to be 

upon the same footing as other villages in the 

zamindaree or estate, the heirs and successors of 

the original grantees continuing to hold their 

lands upon the terms specified in their pottahs 
(Article 15); 

and the proprietor was thenceforward to 
be at liberty to recover his rent by the pro¬ 
cess, (viz., distraint) prescribed in Regn. 17, 
1793, in the same manner as from other 
persons holding lands upon pottahs (Art. 16). 
Apart from such remarkable peculiarities of 
these jaghirs " as the lease of Govern¬ 
ment, the transfer to other men coming 
upon the establishment, and other stipula¬ 
tions with Government, there is S. 6 of the 
Regulation with the marginal note : “Any 
person succeeding to an estate, in which 
lands have been leased to Government, to 
abide by the terms of the lease," the Sec¬ 
tion itself providing that if the estate . . . . 
in which any lands leased to Government 
under this Regulation may be situated shall 
be disposed of at public sale • . • . neither 
the lease of Government nor the terms of 
the tenures of the invalids, or their heirs or 
successors, are to be in any respect affected 
but the new proprietor is to be bound by 
the terms of the deeds in the same manner 
as the proprietor who granted them would 
have been, had he retained the property, 
notwithstanding anything that may be 
said to the contrary in Regn. 44 of 1793, or 

Regulation passed on 1st May 

Now, Regulation 44 of 1793 made a dis- 
mction between public sales for the dis- 

°J arrears of the public assessment 
\d. OJ and other sales, whether public or pri¬ 
vate or transfers (S. 4). The effect of public 
sales for arrears was under S. 5, to cancel all 
engagements of the proprietors with their 
dependent talookdars as also all leases to 
underfarmers and pottahs to ryots (a class 
of tenants which received increasing pro¬ 
tection until the Rent Act 10 of 1859, dis¬ 
cussed in the well-known Great Rent case— 


Beng L R Sup Vol. 202; 8 ) and the purcha¬ 
ser was to be 

at liberty to collect .... whatever the former pro¬ 
prietor would have been entitled to demand accor¬ 
ding to the established usages and rates of tho 

pergunnah .... had the engagements so cancelled 
never existed. 


Although S. 6, Regn. 43 of 1793 ex- 
eluded the application of Sec. 5 of Regn. 
44 of 1793 to these invalid jaghirs, it is 
necessary to deal a little further with 
the latter Section in order to determine 
whether S. 37 of Act 11 of 1859 can affect 
invalid jaghirs granted after the Perma¬ 
nent Settlement. Regn. 43 of 1793 was 
replaced as a whole by Regn. 1 of 1804, 
S. 19 of which, with a view to establish, as 
nearly as may be practicable, a uniformity 
of system throughout the invalid thannahs, 
directed Collectors to endeavour to conclude 
agreements with the zamindars, rendering 
all lands then held by invalids (excepting 
the lands granted to invalids under the 
Regulations of 18th February 1789) subject 
to the conditions specified in S. 9 which, it 
is to bo observed, are essentially on the 
same lines as in S. 5 of Regn. 43 of 1793. 
S. 10 of Regn. 1 of 1804 reproduces S. 6 of 
Regn. 43 of 1793 with the notable addi¬ 
tion, at the end of the words “or on any 
subsequent date." S. 5 of Regn. 44 of 1793 
itself was construed in such cases as 10 
MIA 123 4 and 13 MIA 317 5 to mean 
,that the talookdar’s tenure was not avoided 
altogether upon a revenue sale but wa 3 
only made liable to have its rent enhanced 
according to the established usages and 
rates of the Pergunnah or district." As the 
preamble to the Regulation shows, the Sec¬ 
tion was based on the consideration among 
others that it was “repugnant to the an¬ 
cient and established usages of the country 
according to which the dues of Govern¬ 
ment from the lands (which consists of a 
certain proportion of the annual produce 
of every beegah of land, demandable ac¬ 
cording to the local custom in money or 
kind, unless Government has transferred its 
right to such proportion to individuals for 
a term or in perpetuity, or fixed the public 
demand upon the whole estate .... are 


T^°^ nee v * Bish eshur Mookerjee, 

(1865) BeDg L R Sup Vol 202=3 W R Act X 
Rul 29 (F B). 
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inalienable without its express sanction,*’ 
to let enagagements made by proprietors 
with^ their talookdars and even ryots be 
binding on revenue purchasers. The italics 
are again mine, and have a bearing upon 
Art. 12 of S. 5 and S. 6 of Regn. 43 already 
referred to. The same policy was expressly 
followed in the elaborate Revenue Sale 
Regn. 11 of 1822. S. 29 of this Regulation 
made what the marginal note calls a “de¬ 
claration as to extent of right conveyed by 
sale,” and S. 30 deals with the question of 
undertenures, how affected by sale for 
arrears.” The former Section negatived any 
claim of right founded on any act of the 
original engager or his representatives to 
affect the title and interest conveyed to the 
purchaser by the sale; and this, on the 
ground that 

the act of sale transfers to the purchaser of the 
property and privileges which the engaging party 
possessed .... at the time of settlement, free from 
any accidents or incumbrances that may subse¬ 
quently have beeen imposed, . . . .theproperty and 
privileges possessed .... being perpetually hypo¬ 
thecated to Government for the revenue assessed 
thereon. S. 30 made all tenures which may have 
originated with the defaulter or his purchasers . • • 
as well as all agreements with ryots .... subse¬ 
quently to the settlement. • . . liable to be avoided 
and annulled by the purchaser of the estate .... 
at the sale for arrears due on account of it ... . 
subject only to such conditions of renewal as 
attached to the tenure at the time of settlement 
aforesaid, saving always and except bona fide leases 
of ground for the erection of dwelling houses.. ..; 

“and this was done” in pursuance of the 
principle of holding the estate of a defaulter 
answerable for the punctual realization of 
the Government revenue in the estate in 
which it stood at the time the settlement 
was concluded (at which time, by the dis¬ 
solution of its previous engagements, Gov¬ 
ernment must be considered to resume all 
rights possessed on the acquisition of the 
country, save where otherwise specially 
provided). It will be observed that the 
Section refers not to the Permanent Settle¬ 
ment of Bengal, Behar and Orissa, but to 
the settlement of the particular estate, 
which did not take the assets of jagirs like 
ours into account. Regn. 11 of 1822 was 
replaced as a whole by the Bengal Land 
Revenue Sale Law, Act 12 of 1841, which, 
by S. 27, provided that the purchaser of an 
estate sold for the recovery of arrears in the 
permanently settled districts shall acquire 
the estate free from all encumbrances which 
may have been imposed upon it after the 
time of settlement, and shall be entitled 
after notice... to enhance at discretion 
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(anything in the existing Regulation to the 
contrary notwithstanding) the rents of all 
under-tenures in'the said estate and to 
eject all tenants thereof with the following 
exceptions : first, tenures which were held 
as istemraree or mocurreree at a fixed rent, 
more than 12 years before the Permanent 
Settlement. The Section makes a difference 
between the Permanent Settlement and the 
settlement of the particular estate. It was 
reproduced in S. 26 of the next Revenue 
Sale Law, Act 1 of 1845, which replaced the 
Act of 1841 and in its turn made way for 
Act 11 of 1859, which only extended the 
saving of istemraree or mukarrari tenures to 
such as have been held at a fixed rent from 
the time of the Permanent Settlement. As 
Sir James Colvile said in the case in 13 
MIA 317: 6 

The general policy of the Revenue Sale Laws that 
have been passed since the Perpetual Settlement 
has been to protect the public revenue by placing 
the purchaser of an estate sold for arrears of revenue 
in the position of the person who, at the time of 
the Decennial Settlement, engaged to pay the 
revenue then fixed. They therefore gave or sought 
to give to the purchaser, the power of abrogating all 
engaments made by the defaulting zamindar or hia 
predecessors since the settlement, whereby the 
zamindary rents and profits, which were the secu¬ 
rity to Government for the due payment of ita 
revenue, were diminished. The Indian Legislature 
however has not uniformly tried to effect this 
general object by precisely the same means. The 
various Regulations and Acts which it has from 
-time to time passed for the purpose differ in the 
language of their provisions and in the stringency 
of the power conferred by them. 

If these observations are borne in mind, 
there cannot be any doubt that S. 37 of the 
Act of 1859 was not intended to affect in 
any way the very special grants to invalided 
soldiers made under the Regulations of 1789 
and 1793, the object of the Legislature from 
1793 onwards having been to safeguard the 
public revenue by enabling the revenue 
purchaser to get rid of all engagements 
diminishing the security to Government 
which were entered into by the defaulting 
proprietor or his predecessors without 
lawful authority. Though under Art. 15 of 
S. 5, Regn. 43 of 1793 (as under Art. 8 of 
the Regulations of 1789) these jaghirs are 
placed on the same footing as other grants 
at a fixed rent, we must not, in considering 
whether they are among the under tenures 
liable to be annulled under S. 37 of Act 11 
of 1859, overlook their origin, their statu¬ 
tory character as permanent mukarraris, 
and their express exemption from the effects 
of a revenue sale by S. 6 of the Regulation 
of 1793 which was emphatically affirmed 
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by S. 10, Regn. 1 of 1804. It was not the 
policy of the Revenue Sale Laws to place 
the purchaser of an estate at a revenue sale 
in a better position than the person who, 
at the time of the Decennial Settlement, 
engaged to pay the revenue then fixed and 
who subsequently made these grants under 
the specific authority of Regn. 43 of 1793, 
without subjecting himself to an increase of 
revenue on that account (Art. 12 of S. 5) : 
see also Sir James Colvile’s observations in 
20 W R 44 6 on the reasons for the statutory 
title of the revenue purchaser and its extent. 
The legislation of 1859 was clearly not 
intended to get rid of the permanent 
mukarrari character given to these grants 
by the old regulations, nor did it have the 
effect of repealing the special protective 
provisions previously enacted. 

G.N./R.K. Appeal dismissed . 

■6. Forbes v. Meer Mahomed Hossein, (1873) 20 
W R 44=12 Eeng L R 210 (P C). 
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Harries C. J. and Dhavle J. 

Bank of Bihar Ltd . — Plaintiff — 

Appellant. 

v. 


By reason of R. 15 of O. 34 the provisions of R. 14 
apply to a chargee. A chargee may therefore bring a 
suit to recover the money charged on immovable pro¬ 
perty and may subsequently bring a suit to bring 
that immovable property to sale in satisfaction of 
his decree. Neither a mortgagee nor a chargee can, 
on obtaining a money decree, execute that decree 
against the mortgaged or charged property. They 
must by a subsequent suit, bring the mortgaged or 
charged property to sale. Rules 14 and 15 are an 
exception to the general rule laid down in O. 2, R. 2 
which does not bar such a suit. AIR 1916 Pat 252 
and AIR 1926 Pat 31, Disting . [P 285 C 2 ; 

P 286 C 1] 

Rai Gurusaran Prasad, Ramnandan 
Prasad and Girijanandan Prasad — 

for Appellant . 

B. 0. Do and Rajkishore Prasad — 

for Respondents. 

Harries C. J. — This is a plaintiffs 
appeal from concurrent decrees of the 
Courts below dismissing the suit for en¬ 
forcement of a certain charge. The facts of 
the case can be shortly stated as follows : 
The plaintiff Bank appointed Ashutosh 
Chattarji, the father of the contesting defen¬ 
dant, as manager of their Gaya Branch. 
Ashutosh Chattarji, before he took up his 
duties, executed on 19th July 1918, a docu¬ 
ment which is merely described as an 
indenture. The document opens with a 
recital in these words : 


Omitave Chattarji and another — 

Defendants — Respondents. 

Appeal No. 467 of 1938, Decided on 17th 
November 1939, from appellate decree of 
Diet. Judge, Gaya, D/- 10th May 1938. 


(a) Deed—Construction — Deed held created 
charge. 


The manager of a Bank in consideration of h!s 
appointment to the post of manager and for the 
due and proper discharge of his duties agreed to 
furnish security to the extent of Rs. 4000 and 
transferred his house by deed to the Bank in 
pursurance of the aforesaid agreement. The deed 
also contained a provision that in the event of the 
removal of the manager from the post by resignation, 
dismissal, death or otherwise, the Bank would 
reconvey the house to the manager : 


Held that if the document was read literally tl 
moment a dismissal occurred as a result of di 
onesty, the Bank were bound to surrender the 
cunty to the dismissed servant, but read as 
wnoie it did create a charge in favour of the Ban] 

C0U ^ n °t mean that the manage 
• , A J® en titled to the return of the security whe 

been dismissed for dishonesty or such like 

[P 284 C 2 ; P 285 C 1 

«ndO C 2 f - °’ 34 ’ Rr ' 14 1 

and O. 2, R. 2 — Charge created on propert 
for payment of money-Chargee can sue fc 
money m first place and subsequently bring su 

to enforce charge—Subsequent suit is not barre 

oy U, 2, K. 2, 


Whereas the said Babu Ashutosh Chattarji 
agreed that on being appointed manager of the 
Bank of Bihar, Gaya Branch, on a salary of 
seventy-five (Rs. 75) per mensem he, the said Babu 
Ashutosh Chattarji, would furnish security to the 
aforesaid Bank of Bihar, Ltd., amounting to the 
value of Rs. 4000 (Rupees four thousand) for the 
due and proper discharge of his duties and whereas 
the said post of manager of Bank of Bihar, Ltd., 
Gaya Branch, on a salary of Rs. 75 (seventy-five) 
has been conferred on him. 

Then follows : 


AU *° iuuuuluio wnmessem tnac in pursuance of 
the aforesaid agreement and in consideration of 

the said post of manager.the said Babu 

Ashutosh Chattarji doth hereby grant, convey and 
transfer unto the said Bank of Bihar, Ltd., or it 3 
successor in office his house named ‘Kirk view’ 
...... valued at Rs. 4000 (rupeees four thousand) 

and all the estate, right, title and interest of the 

said Babu Ashutosh Chattarji.in the said 

house and every part thereof. To have and to hold 
as security for the said post of manager ..... 
provided aiways that in the event of the removal 
of the said Babu Ashutosh Chattarji from the Dost 
of manager. Bank of Bihar, Ltd., Gaya, by resig- 
nation dismissal, death or otherwise, the said 
ank of Bihar, Ltd., Patna, or its successors-in- 
office shall reconvey the kebala of the aforesaid 

u nt » t D . usa acd possession of the 

said Babu Ashutosh Chattarji.. . 


. The document was registered, and Ashu- 
tosh Chattarji took up the post of manager. 
On 15th May 1924, Ashutosh Chattarji was 
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discharged, and in the year 1926 the plain¬ 
tiff Bank brought a suit against him in the 
Court of the Subordinate Judge for accounts 
and for amounts due in respect of losses 
suffered by the plaintiff Bank through the 
conduct of Ashutosh Chattarji. The litiga¬ 
tion had a somewhat long history, but even¬ 
tually, on 23rd February 1930, an award 
was made in favour of the plaintiff Bank 
by Babu Rajendra Prasad for Rs. 4500 
with future interest at six per cent, per 
annum. The dispute had during its course 
been referred to Babu Rajendra Prasad as 
the sole arbitrator. On 21st March 1931, 
this award was filed in Court and a decree 
passed in its terms. The plaintiff Bank 
realized various sums from time to time 
and in the year 1934, Ashutosh Chatterji 
died. The present suit was filed on 25th 
February 1936, against the defendants who 
were the sons of Ashutosh Chattarji. The 
claim was for Rs. 4864-6-6, being the 
balance due on the decretal amount, and 
the plaintiff claimed that this amount should 
be realized out of the house, which it was 
said was charged by the document of 19th 
July 1918, to which I have already made 
reference. 

The defendants resisted the suit on a 
number of grounds : but it is only necessary 
to consider two of them in this appeal. It 
was said that the document created neither 
a mortgage nor a charge and further that 
the suit was barred by reason of the provi¬ 
sions of O. 2, R. 2, Civil P. C. Both the 
lower Courts came to the conclusion that 
the document did not create a simple mort¬ 
gage : but neither Court appears to have 
considered whether the document created a 
charge. Further, both the Courts were of 
opinion that the suit was barred by reason 
of O. 2, R. 2, and accordingly dismissed 
the plaintiff’s claim in its entirety. Mr. Rai 
Gurusaran Prasad on behalf of the appel¬ 
lants has argued, in the first place, that the 
document of 19th July 1918, clearly creates 
a charge. He is prepared to concede for the 
purposes of his argument that the docu¬ 
ment does not create a simple mortgage, 
and it is therefore unnecessary to consider 
that aspect any further. A "charge” is 
defined in S. 100, T. P. Act, in these 
terms: 

\ 

Where immovable property of one person, is by 
act of parties or operation of law made security for 
the payment of money to another, and the trans¬ 
action does not amount to a mortgage, the latter 
person is said to have a charge on the property, 
and all the provisions hereinbefore contained which 


apply to a simple mortgage shall so far as may be, 
apply to such charge. 

On behalf of the appellant, it is said that 
this house belonging to Ashutosh Chattarji 
was by act of parties made security for the 
payment of money to the Bank. It was 
made security for the payment of any sum 
which might become due from Ashutosh 
Chattarji to the Bank by reason of his fai¬ 
lure to discharge his duties in a due and 
proper manner. Mr. B. C. De, on the other 
hand, has argued that the document doe* 
not create a charge, because the property 
is not made security for the payment of 
money to the Bank. 

The document is not very happily draft¬ 
ed, but when it is read as a whole, it is in 
my view clear that the intention of the 
parties was that the house in question 
should be held by the Bank as security for 
any amount up to Rs. 4000, which might 
become due from Ashutosh Chattarji to the 
Bank by reason of his misconduct or failure 
to discharge his duty. “The opening recital, 
in my view, makes it clear that such was 
the intention. In the recital it is said 
that Ashutosh Chatterji agreed that he 
would furnish security to the value of Rs. 
4000 for the due and proper discharge of hie 
duties. In the body of the document he 
then conveys and transfers to the Bank the 
house named "Kirk View” which the Bank 
was to have and to hold as security for the 
said post of manager. In other words, they 
were to have and to hold the house as secu¬ 
rity for the due performance by Ashutosh 
Chattarji of his duties as manager. The 
concluding portion of the document doep 
raise difficulties, because there is a provi¬ 
sion that in the event of the removal of 
Ashutosh Chattarji from the post of mana¬ 
ger by resignation, dismissal, death or 
otherwise, the bank shall reconvey the 
kebala of the aforesaid house unto and to 
the use and possession of the said Babu 
Ashutosh Chattarji. It has been urged that 
no security could have been contemplated 
because the bank were bound to return the 
kebala to Ashutosh Chattarji the moment 
he was dismissed. If Ashutosh Chattarji 
had been dishonest, dismissal would have 
inevitably followed on such dishonesty be¬ 
ing discovered. If this document is read 
literally, the moment dismissal occurred as 
a result of dishonesty, the bank were bound 
to surrender their security to the dismissed 
servant. In my view such a meaning can¬ 
not be given to this provision, and it must 
be read in the light of the earlier provi- 
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aions. In my view what the document as a 
whole means is that the house was to be 
held by the Bank as security for any sum 
which might become due from the manager 
to the Bank as the result of misconduct, 
neglect or such like. If, on the other hand, 
no sum was due from the manager to the 
Bank, the former would be entitled to the 
return of his security the moment he left 
their employ. The document cannot mean 
that the manager would be entitled to the 
return of the security when he had been 
dismissed for dishonesty or such like. 

Though, as I have said, the document is 
not very artistically worded, it does, in my 
view, make the house “Kirk View” a secu¬ 
rity for the payment of money to the Bank 
and accordingly does create a charge in 
favour of the Bank. Neither of the Courts 
below has considered this aspect of the case. 
It appears to have been argued before them 
that the document constituted a simple 
mortgage, and the Courts below came to 
the conclusion that as it was not a simple 
mortgage the claim was bound to fail. It is 
however clear that the plaintiff’s claim can 
succeed even if the document does fall short 

of a simple mortgage provided it amounts 
to a charge. 


Both the Courts below were also of opi¬ 
nion that the suit was barred by reason of 
the provisions of O. 2, B. 2, Civil P. C. The 
Courts came to the conclusion that assum¬ 
ing. the document created a security, the 
plaintiff should have sought to enforce the 
security when it instituted proceedings in 
the first place. The Courts came to the con¬ 
clusion that as the plaintiff had failed to ask 
for the enforcement of its security in the 
proceedings which culminated in the money 
decree, he could not bring subsequent pro¬ 
ceedings for such enforcement. If however 
this document created a charge, O. 2, B. 2, 
could not, in my view, bar the suit. It is 
expressly provided by O. 34, B. 14, that : 


' Wher f a mortgagee has obtained a decree for the 

payment of money in satisfaction of a claim arising 

under the mortgage, heshallnot be entitled to bring 

lfS gag6d property to sale otherwise than by 

“ g a £or sale ia enforcement of the 

S^nd g W may instifcufce ^ch suit notwith¬ 

standing anything contained in O. 2, R. 2. 


. ^ r ^ er 34» R 15 ( provides that all provi 
sions contained in O. 34 which apply to * 
simple mortgage shall, so far as may be 
APPly * charge within the meaning o 

S. 100, T. P. Act, 1882. By reason of the pro 
visions of O. 34, R. 14, a 8imple mortg a gef 


may obtain a money decree in respect of the 
sum secured by the mortgage. If he does, he 
may subsequently bring a subsequent suit 
to realize the amount of his decree by sale 
of the mortgaged property, and O. 2, B. 2, 
is expressly stated to be no bar to such a 
suit. By reason of O. 34, B. 15, the same 
provisions apply to a chargee. A chargee 
may bring a suit to recover the money 
charged on immovable property and may 
subsequently bring a suit to bring that 
immovable property to sale in satisfaction 
of his decree. Neither a mortgagee nor a 
chargee can, on obtaining a money decree, 
execute that decree against the mortgaged 
or charged property. They must, by a subse-j 
quent suit, bring the mortgaged or the 
charged property to sale. O. 34, Br. 14 and 
15, are an exception to the general rule laid 
down in O. 2, B. 2. Both the lower Courts, 
have omitted to consider the effect of O. 34, 
Br. 14 and 15. Mr. Bai Gurusaran Prasad 
has contended that the plaintiff Bank could, 
in the first place, institute a suit to recover 
the amount of money, which was a charge 
on the property, and later bring a suit for 
sale of the property to satisfy that amount. 

Mr. B. C. De, on behalf of the respondents, 
has conceded that in certain circumstances 
a chargee may bring, first, a money suit 
and then a suit for sale of the property ; 
hut ho has urged that the chargee can only 
do so where the liability to pay the money 
and the security is created by the same 
document.. Ho has contended that if the 
document in question in this case created a 
charge, it did not create the personal liabi¬ 
lity of Ashutosh Chattarji. Mr. De has 
stated that that liability was the creature 
of the common liability and had nothing 
whatsoever to do with the document. Accord¬ 
ingly he has argued that as the personal 
liability and the liability of the property 
were not created by the same document, 
the plaintiff, was bound to ask for sale in 
the first suit. Mr. De has stressed that 
O. 34, B. 14, only applies where a mort¬ 
gagee or chargee has obtained a decree for 
the payment of money in satisfaction of a 
claim arising under a mortgage. He says 
that the decree must be in respect of a 
claim created by the mortgage or charge. 
The words however are “obtained a decree 
for the payment of money in satisfaction of 
a claim arising under the mortgage.” When 
the plaintiff sued Ashutosh Chatterji in the 
earlier suff and obtained a decree for only 
Bs. 4000, it certainly obtained a decree for 
the payment of money in satisfaction of a 
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claim arising under the charge. The pro¬ 
perty was charged with the payment of 
money due from Ashutosh Chatfcarji to the 
Bank by reason of the former’s misconduct 
or neglect. It was in respect of that money 
that a decree was obtained, and in my 
view, it was clearly a decree for the pay¬ 
ment of money in satisfaction of a claim 
arising under the charge. If that money 
had been paid, the charge would clearly 
have been extinguished. In my judgment 
the provisions of O. 34, Br. 14 and 15, 
clearly apply to this case, and the plaintiff 
Bank was entitled to bring a suit for money 
in the first place and subsequently to bring 
a suit for enforcement of the charge. 

Mr. De in support of his argument has 
relied upon a number of cases, and I will 
refer to the most important of them. In 2 
Pat L J 55, 1 it was held that where a decree 
had been obtained to the effect that the 
plaintiff was to get maintenance at a cer¬ 
tain rate and that the allowance decreed 
would be a charge on certain properties 
named, the properties could be brought to 
sale in execution of the decree and there 
was no need for a suit for sale. Mr. De relies 
upon this case as authority for his conten¬ 
tion that after the plaintiff obtained the 
money decree his remedy was execution of 
that decree against the house in question or 
any other property of Ashutosh Chattarji. 
There is a great difference between the 
facts of the case now before the Court and 
the case in 2 Pat L J 55. 1 In the latter 
case, there was no charge created before 
the decree was obtained. There was merely 
a liability for maintenance. The decree how¬ 
ever fixed that liability and created the 
charge, and what the Court held was that 
it was unnecessary to bring a subsequent 
suit to enforce that charge as it was the 
creature of the decree itself. Such a charge, 
the Court held, could be enforced in ex¬ 
ecution of the decree. The learned Judges 
pointed out that where a charge is created 
by the decree itself the case is not within 
O. 34, B. 14 or B. 15. The wording of those 
rules suggests that there is a charge in 
existence before the money decree is ob¬ 
tained. The case in 2 Pat L J 55, 1 there¬ 
fore can be of no assistance whatsoever to 
the respondents in this case. 

Another case relied upon by Mr. De was 
the case in 4 Pat 693. 2 This case followed 


i JLI.& 

the earlier case in 2 Pat L J 55 1 to which I 
have made reference. Here again the Court 
held that a declaratory decree creating a 
charge for maintenance could be executed* 
without a separate suit and the decree- 
holder could bring the properties charged 
to sale through the agency of the execution 
Court without first having resort to a suit 
under the provisions of S. 67, T. P. Act. 
This case is of no assistance to Mr. De 
because it only applies to charges created’ 
by a decree itself and has no application to 

cases where a charge is created before the- 
decree is obtained. 

In my view as there was a charge in this 
case to secure moneys due from Ashutosh 
Chattarji to the Bank, the Bank could, in 
the first place, sue to recover those moneys 
and on failure to obtain satisfaction, could 
bring a subsequent suit to enforce their 
charge. The Courts below were, in my view 
wrong in dismissing the plaintiff's claim, 
which in my judgment should have been 
decreed to the extent of Bs. 4000 which is 
the limit stated in the deed of security. 

I would, therefore, allow this appeal, set 
aside the decrees of the lower Courts and 
decree the plaintiff’s claim to the extent of 
Bs. 4000. Let a preliminary decree be 
drawn up in the ordinary form of a charge 
decree allowing three months for payment. 
The preliminary decree will be for the pay¬ 
ment of Bs. 4000 and no interest or costs 
will be added to that sum. The plaintiff 
Bank is entitled to costs in this Court and 
in the Courts below, but such costs are not 
to be added to the Bs. 4000 and are not to 
be charged on any property. 


Dhavle J. 

g.n./r.k. 


I agree. 


Appeal allowed , 
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Bowland and Chatterji JJ. 


Mt . Razia Begam 


v. 


J udgment-debtor 
— Appellant. 


1. Braja Sunder Deb v. Sarat Kumari, (1916) 3 

AIR Pat 252=38 I C 791=2 Pat L J 55. 

2. Hari Sankar Rai v. Tapai Knar, (1926) 13 AIR 
Pat 31=88 I 0 923=4 Pat 693=6 P LT802. 


Kishundeo Narain Mahtha and others 
— Decree-holders — Respondents. 

Appeal No. 228 of 1938, Decided on 4th 

October 1939, from original order of Sub- 

Judge, Muzaffarpur, D/. 9th February 1938. 

(a) Civil P. C. (1908), O. 21, R. 66, a. amen- 
ded by Patna High Court — Valuation entered' 
in sale proclamation by agreement of judg*, 

ment-debtor and decree-bolder _ Judgment- 

debtor cannot challenge sale on ground that 
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valuation was low and constituted substantial 
irregularity. 

Where the valuations of the property to be sold 
iA execution are entered under O. 21, R. 66 in the 
sale proclamation by agreement of both the decree- 
holder and the judgment-debtor, it is not subse¬ 
quently open to the judgment-debtor to contend 
that the entries in the sale proclamation regard¬ 
ing valuation constituted substantial irregularity 
in the proceedings for sale on the ground that the 
valuation in sale proclamation was too low. 

[P 287 C 2] 

(b) Bibar Money-lenders (Regulation of 
Transactions) Act (7 of 1939), Ss. 13 and 14 — 
Applicability — Ss. 13 and 14 do not apply to 
execution sale completed before passing of Act. 

There is nothing in either the Bihar Money¬ 
lenders (Regulation of Transactions) Act or the 
Bihar Money-lenders Act (1938) to express the in¬ 
tention of the Legislature to invalidate a sale in 
execution of a decree which was completed before 
the passing of those Acts and which was otherwise 
good. In order that Ss. 13 and 14 may be applica¬ 
ble it is necessary that the execution should be 
pending. They do not apply when the sale of im¬ 
movable property is confirmed and the execution 
becomes complete: AIR 1939 Pat 592 and AIR 
1936 P C 49, Disting . [p 288 C 2] 

T. N. Sahay — /or Appellant . 

. S. N. Bose and K. Dayal — 

for Respondents. 

Rowland J. —This is an appeal by the 
judgment-debtor, four of whose properties 
•were sold in execution of a mortgage decree. 
On an application to set aside the sale of all 
the properties on the ground of alleged 
irregularities and inadequacy of price, the 
Subordinate Judge set aside the sale of two 
properties, Lots Nos. 2 and 4 of the sale and 
refused the application and confirmed the 
sale of the other two, namely Lots Nos. 1 
and 3 of the sale. This appeal is against the 
confirmation of the sale of Lots Nos. 1 and 
3. It was objected in the Court below that 
the processes in execution had been sup¬ 
pressed. This point was found against the 
judgment, debtor and that finding is not 
challenged in appeal. 

The objection pressed here is that too low 
a valuation was entered in the sale procla¬ 
mation in consequence of which the proper¬ 
ties have been sold below their value causing 
loss to the judgment-debtor. The decree- 

'iQOA ha ^ ta . k0n oufc exeout ion of his decree 
in 1930 and the case came before this Court 

in Civil Revision No. 36 of 1931. In that 

case the valuation to be set by the Court on 

e properties was fixed by the agreement 
as follows : 

Lot No. 1 . . . Rs. 7000 

Lot No. 3 • • . r , 400 

At that time Order 21, R. 66, Civil P. C., 


required a value assessed by the Court to 
be entered in the sale proclamation. This 
rule was amended with effect from 1st 
January 1936. Thereafter, its requirements 
were that the Court should enter in the 
sale proclamation the valuation placed on 
the property by the decree-holder and by 
the judgment-debtor, respectively, and no 
other valuation. In the present execution 
the sale proclamation contained an entry of 
the value as given by the decree-holder and 
also mentioned the valuation arrived at in 
the High Court. The decree-holder’s valua¬ 
tion of Lot No. 1 was Rs. 1200 and of Lot 
No. 3 Rs. 45. These figures as well as the 
valuation put down in the High Court in 

were entered in the 
sale proclamation. This was done in pursu¬ 
ance of an order of the Court, dated 10th 
October 1936, in Miscellaneous Case No. 199 
of 1936 and the order shows that the two 
valuations were entered in the sale procla¬ 
mation by agreement of both parties. In my 
view, it is not now open to the judgment, i 
debtor to contend that the entries regarding 
valuation in the sale proclamation consti¬ 
tuted a substantial irregularity in the pro 
ceedings for sale. This I say with reference 
to the state of the law as it was then at the 
time of the sale proclamation and of the 
sale itself which took place on 7th April 
1937. Lot No. 1 was purchased by a third 
party at Rs. 3000 and Lot No. 3 at Rs. 50. 

As regards the adequacy of the price 
fetched, the Subordinate Judge refers to the 
evidence regarding the value of Lot No. 1 
and appears to be of opinion that apart from 
the valuation on which the parties agreed 
in the High Court the remainder of the 
evidence did not support the view that the 
property was worth more than Rs. 3000 or 
that the judgment.debtor had suffered any 
material loss. He seems, however, to have 
thought himself bound to hold that the 
property was worth Rs. 7000 because this 
value had been placed on it in the Hi«h 
Court six years earlier. ° 


^ ^ 0 , cmg consisted of 

4 bighas, 7 kathas 11 dhurs of railway 

khanta land regarding which there seems to 

have been practically no evidence before 

h!m except the fact that its value had been 

fixed at Rs. 400 in the High Court. The 

Subordinate Judge may perhaps have relied 

“i 3 .°7 experience of the value of 
arabie iand and he expresses the opinion 
that the price seems to be rather a low 
price. When the proceedings leading up to 
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the sale were found to have been free from 
irregularity, he held that the sale could 
not be set aside. Assuming that the law 
remained as ib was at the time of the sale, 
1 think we should clearly be bound to affirm 
the decision of the Subordinate Judge. 

But it is argued for the appellant that we 
ought to have regard to the provisions of 
the Bihar Money-lenders (Regulation of 
Transactions) Act 1939, Ss. 13 and 14 and 
that the sale not being held in accordance 
with the provisions of those Sections ought 
to be set aside — S. 13 requires the Court 
executing the decree to make an estimate 
of the value of the property of the judg¬ 
ment-debtor which is sought to be sold 
and of that portion of the property the 
proceeds of the sale of which are likely to 
be sufficient to satisfy the decree. S. 14 re¬ 
quires that the proclamation of the intended 
sale shall include only so much of the pro¬ 
perty the sale of which will be sufficient 
and shall state the value of the property, 
or portion of the property, to be sold as 
determined under S. 13. Further, it enacts 
that the property is not to be sold at 
a price lower than the price specified in 
the sale proclamation unless the decree- 
holder consents to forgo so much of the 
amount decreed as is equal to the differ¬ 
ence between the highest amount bid and 
the price specified for the property in the 
sale proclamation. It i3 contended that 
these Sections of the Act being retrospec¬ 
tive, apply to an execution instituted before 
the commencement of the Act and that an 
execution though commenced earlier must 
be continued in accordance with the provi¬ 
sions of the Act. If indeed the sale pro¬ 
clamation was still to be issued at the time 
when the Act came into force, I have no 
doubt that the Act would be applicable and 
the said proclamation would have to be 
framed in accordance with its provisions. 
Even if a sale proclamation had issued and 
the sale were still to be held and the judg¬ 
ment-debtor asked that the sale should be 
held in accordance with the provisions of 
the Act and for that purpose a fresh sale 
proclamation should be issued, it would be 
the duty of the Court to comply with that 
request and issue the sale proclamation and 
hold the sale in accordance with that Act. 
This is the effect of the decision in 1939 
P W N 667, 1 but in the present case the 
sale was completed before either the 

1 Biflhun Singh v. Palakdhari Singh, (19S9) 26 
A I R Pat 592=185 10 129=1939 P W N 667. 


Bihar Money-lenders (Regulation of Trans¬ 
actions) Act, 1939, or the Bihar Money¬ 
lenders Act, 1938, was passed and there is 
nothing in either of those Aofcs to express 
the intention of the Legislature to invalidate! 
a completed sale which was otherwise good. 
We are referred for the appellant to the 
Privy Council decision in 15 Pat 268 2 but 
in my opinion what was there decided does 
not apply to the case before us. Their 
Lordships were considering the effect of the 
words in S. 26 (N), Bihar Tenancy Act. 
The words are “shall be deemed to have 
given,” and their Lordships held that the 
substantive rights of landlords and their 
accrued causes of action were being abro¬ 
gated by this provision in the enactment in 
the circumstances. It was said “respect for 
pending suits over old transfers cannot be 
assumed.” In the Bihar Money-lenders 
(Regulation of Transactions) Act, S. 13 is no 
doubt made applicable to applications for 
execution whether made before or after the 
commencement of the Act and this Section 
with S. 14 gives directions as to the prelimi¬ 
naries which are to precede a sale and the 
manner in which the sale is to be held. 
But in order that these Sections may be 
applicable, it seems to be necessary that 
the execution should be still pending and it 
has been held that on the sale of immova¬ 
ble property being confirmed, execution is 
complete. The order confirming the sale! 
was passed on 9fch February 1938, before 
either of the Aots which have been referred 
to were enacted. I am, therefore, of opin¬ 
ion that those provisions do not operate 
to invalidate the sale. In the result, I 
would dismiss the appeal with costs. There 
will be one set of hearing fee to be divided 
between the decree-holder and the auction- 
purchaser. 

Chatterji J. — I agree. 

g.n./b.k. Appeal dismissed. 

2. K. O. Makerjee v. Ramratan Koer, (1936) 23 
A I R P 0 49 = 160 I 0 105 = 63 I A 47=15 
Pat 268 (P G). 
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Rowland and Chatter ji JJ. 

Nebti Mandal and others — Appellants 

v. 

Emperor. 

Criminal Appeal No. 228 of 1939, Decided 
on 12th December 1939, from decision of 
Sess. Judge, Purnea, D/- 17th August 1939. 

(a) Penal Code (1860), Ss. 302 and 201 — 
Accused may be tried under S. 302 and S. 201 
at one trial. 

An accused may be tried at one trial both under 
S. 302 for murder and under S. 201 for causing the 
disappearance of evidence of it. It is not necessary 
that the person to be convicted under S. 201 should 
be completely innocent of the murder: AIR 1926 
All 737 and ATR 1930 Mad 870 , Foil. ; AIR 1925 
P C 130 , Rel on. [P 289 O 2. P 290 C l] 

(b) Penal Code (1860), Ss. 302, 201 and 72 
—Charge in alternative under S. 30 2 and S. 201 
— Position may arise for punishment under 

S. 72. 


Where the charge is framed in the alternative in 
respect of offences under Ss 302 and 201, the posi¬ 
tion may arise as contemplated by S 72. It may 
bo open to the Court to give judgment that a person 
is guilty of one of several offences specified in the 
judgment, but that it is doubtful of which of these 
offences he is guilty. Such a finding is in accord¬ 
ance with 8 367 (31 of Criminal P C ,and will have 
the consequence that under 8. 72 the offender is to 
be punished for the offence for which the lowest 
punishment is provided, the same punishment not 
being provided for all. [P 290 C 1, 2] 

(c) Criminal P. C. (1898), S. 288 — Witness 
in Sessions Court resiling from his statement 
before committing Magistrate — Statement 
before committing Magistrate when corrobo¬ 
rated can be used for all purposes of case. 


Where a witness in the Sessions Court resiles 
from his statement made before the committing 
Magistrate, his statement beforecommitting Magis¬ 
trate when corroborated may be used for all pur¬ 
poses in the case : A 1 R 1925 Pat 51; AIR 1937 
P C 119; AIR 1936 Pat 11 and AIR 1934 Cal 
I24 % Rel. on, [P 293 O 1, 2] 

(d) Evidence Act (1872), S. 154 — Evidence 
of witness cross-examined by party calling him 
can be relied on by either party — Permission 

to party to cross-examine his own witnessshould 
be freely granted. 

v evidenc * a witness who is cross-examined 
\7 calling him is still evidence and can 

be relied on by either party, the credibility of the 

loon to . bcing a mafcter for the jury: AIR 

J J 3 t °c P , a J S J 7 , : A 1 R 1931 Cal *01 and AIR 1933 
irai on, tiel on [P 294 q 1 ] 

By giving the permission to cross-examine noth¬ 
ing adverse to the credit of the witness is decided. 
Ihero is no necessity to put obstacles in the way 
of a party who has called an unwilling witness 
The circumstances i Q which a witness may bo 

cross examined by the party calling him are not 
laid down, in 8 lfi4 which leaves the matter en¬ 
tirely to the discretion of the Court and there is no 
legal objection to such permission being freely 
granted Once the mischief of considering the grant 
of permission to be equivalent to an adjudication 
1940 P/37 <fc 38 * 


or expression of opinion of the Court adverse to the 
veracity of the witness, is got rid of, it is harder to 
justify the refusal than the grant to any party of 
permission to cross-examine any witness who sup¬ 
ports the case of his opponent : A I R 1926 Pat 
316, Not foil. ; A I R 1933 Pat 517 and 6 C W N 
513, Rel. on. [P 294 C 1, 2] 

S. C. Chakravarfci — for Appellants (as 
Amicus Curias). 

Asst. Govt. Advocate — for the Crown . 


Rowland J. —The three appellants were 
charged together and tried at one trial for 
offences under S. 302, I. P. C., and also 
under S. 20L, the substance of the prosecu¬ 
tion case being that one or more of the 
accused on the night of Wednesday 1st 
March 1939 at the residence of all of them 
committed murder of Mt. Paltanbati widow 
of Nebti’s brother Jukti and that ail of them 
secretly and hastily disposed of the body 
in order to prevent detection of the crime 
and subsequently gave false explanation to 
account for the death. As to the propriety 
of trying an accused at one trial both for 
murder and for causing the disappearance 
of evidence of it, the old decisions in whichl 
it was held some times that only a person 
completely innocent of the murder can be 
convicted under S. 201 have been reconsi¬ 
dered in some of the recent cases. In 6 Lab 
226=52 I A 19l l the Judicial Committee 
affirmed the conviction under S. 201 of 
three persons who had been tried on the 
charge of murder (S. 302), but the evidence 
being insufficient to establish this charge 
against them, had been convicted under 
S. 201. Their Lordships did not examine in 
detail the exact point whether in order to 
be convicted under S. 201, the accused 
person must be innocent of the major 
offence; but it is clear from the result of 
the case itself that to be accused of the 
major offence, does not in itself confer on 


the criminal any immunity from conviction 
in respect of the concealment of the evi¬ 
dence. In a case of this Court 10 Pat 140 3 
the accused had been tried on charges both 
under S. 302 and under S 201 and the trial 
which was before a jury had resulted in 
their conviction under S. 201. The convic¬ 
tion was affirmed, Fazl Ali J. observing 
that he was inclined to accept the restricted 
interpretation of S. 201 which has been 
adopted in some of the recent decisions and 

L Beguv. Emperor, (1925)T2 AIRPC 130=88 
10^9 (PC) 2 1 A 191 = 6 Lah 226=26 CrLJ 

2. Rup Narain Kurmi y. Emperor, (1931) 18 AIR 
Pat 172 — 1931 CrC 460=132 I O 876=32 Ce 
L J 975=10 Pat 140=12 PLT 746 
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according fco which a person cannot escape 
conviction under this Section merely because 
he has been charged also with the principal 
offence or because there are some grounds 
for suspicion that he might be the principal 
culprit. But the learned Judge was not pre¬ 
pared to go so far as the Judges in the 
Allahabad case in 49 All 57 3 in which they 
were dealing with a case in which there 
was evidence that one Beni Singh had been 
done to death by one of three persons; the 
body had beed done away with by all three 
and the Sessions Judge found himself unable 
to convict any of them for concealing the 
corpse lest he should accidentally be con¬ 
victing the murderer himself which cer¬ 
tainly earlier decisions had said could not 
be done. The Judges observed that the 

point whether 8. 201 applies to the actual cul¬ 
prit in a case of murder is obviously academio. 
None the less we are unable to agree with the view 
that a person who has actually committed a crime 
himself—whether murder or any other crime—is 
any the lees guilty of removing traces thereof, if it 
is proved against him that he has done so, because 
he was the person who actually committed the 
offence. If the Legislature intended to provide such 
an exception, they would undoubtedly have said 
so in express language. 

In a later decision, namely in 54 Mad 
68 4 which came before the Madras High 
Court, Wallace and Jackson JJ., examined 
the proposition that Ss. 201 to 203, I. P. C. f 
have no application to the person who 
actually committed the main offence men¬ 
tioned in the Section and that tbe person 
who committed the main offence cannot be 
himself found guilty of causing evidence of 
that offence to disappear or of giving false 
information about it. After examining the 
decisions they observed: 

The true principle seems to be that there is do 
law preventing ihe main offender being convicted 
under 8s. 20L to 203, but in practice no Court will 
convict an accused both of the main offence and 
under these Sections. But if the commission of the 
main offence is Dot brought home to him, then he 
can be convicted under 8s. 201 to 203. Therefore 
there is no misjoinder in charging an accused in 
the alternative with the main offence and under 
8 a. 201 and 203, I. P. C., nor is there anything 
irregular or improper in a Judge holding, as the 
learned Sessions Judge has done in this case, that, 
while the accused is himself not free from the 
suspicion of being the actual murderer, he can be 
none the less convicted under 8 201 or 8. 203. 

I am of opinion that the view expressed 
in these two decisions of the Allahabad and 
Madras High Courts is correct Where the 

3. Emperor v. Harl Piari, (1926) 13 AIR All 737 

=97 I C 44=49 All 57=27 Cr Ii J 1068=24 

ALJ 958. 

4 . In re Chinna Gangappa, (1930) 17 A I R Mad 

870=1980 Or 0 1126=129 I O 230=54 Mad 

68=59 M Ii J 677=32 Cr L J 263. 


charge is framed in the alternative in res¬ 
pect of offences under Ss. 302 and 201, the 
position may arise as contemplated by Sec. 
72, I. P. C. It may be open to the Court 
to give judgment that a person is guilty of 
one of several offences specified in the judg¬ 
ment, but that it is doubtful of which of 
these offences he is guilty. Such a finding! 
is in accordance with S. 367 (3), Criminal 
P. C., and will have the consequence that 
under S. 72, I. P. C., the offender is to be 
punished for the offence for which the 
lowest punishment is provided, the same 
punishment not being provided for all. 

Coming now to the facts, the deceased 
Mt. Paltanbati had her maternal home in 
village Khirda P. S. Araria. She was daughter 
of Bhore Lai deceased and his wife Bulni 
P. W. 4 of this case. Bulni has a brother 
Agamlal P. W. 7 of this case and Agamlal 
has a daughter Rama P. W 5 of this case, a 
child of six or seven years. Bhore Lai also 
had a brother whose son is Resamlal, a 
name which will appear later in the his¬ 
tory of the case. Paltanbati was married 
in village Potia to Jukti son of Manbharan 
Goala. Jukti had a brother Nebti accused 1 
of this case married to Pirni who was also 
accused but was acquitted in the Sessions 
trial. Jukti and Paltanbati had a son who 
died and another son Doman or Domra 
who was aged about five at the time of the 
event we are discussing. Manbharan the 
father-in-law of the deceased Paltanbati 
had a brother Raj Kumar accused 2 of this 
case and Raj Kumar has a son Uchit ac¬ 
cused 3 who is married fco Mt. Sabujni 
accused 5. At tbe time of the events under 
consideration, Manbharan was dead and 
Jukti was also dead, tbe latter having died 
about February 1938 since when Paltan¬ 
bati had lived part of her time in the house 
of her brother-in-law Nebti, but a consi¬ 
derably greater part of the time in the 
house in which her mother Bulni was liv¬ 
ing with her brother Agamlal. 

The story of the alleged crime begins on 
Tuesday 28th February 1939. The little 
boy Domra was ill and Palbaobati who was 
at that time in Potia at Nebti’s house started 
to take him to Jokibat hospital for treat¬ 
ment in Nebti's cart of which the driver 
was Utam Hari P. W. 16 a boy of 11 or 12 
years in tbe service of Nebti. At the hos¬ 
pital Paltanbati was met by her mother 
Bulni and Utam Hari took the cait back 
from there fco Potia. Bulni, Paltanbati and 
Domra went from Jokihat to Khirda to the 
house of Agamlal. Domra’s disease was 




serious. The compounder of the dispensary 
has said that it was kala-azar and it was 
proposed to call in the services of an Ojha 
to treat him by spells. He inspected the 
child and said that the treatment would 
cost Es. 2. Paltanbati then left Domra with 
Bulni while she herself went to Potia tak¬ 
ing with her Agamlal's daughter Rama. It 
is said that on her asking for Rs. 2 she was 
told that she would get it after the harvest 
was sold. This answer was not satisfactory 
and on the next day she asked villagers to 
form a Panchayati to settle her claim for a 
partition in default of being given the 
money she asked for by Nebti. It is the 
prosecution case that the partition awarded 
to her and her son a half share in the pro¬ 
perty which had been joint property of the 
brothers Jukti and Nebti. Paltanbati on the 
Tuesday night 28th February 1939 had 
slept at the house of her relative Resamlal 
which is only two doors away from that of 
Nebti. On the Wednesday night 1st March 
1939 Paltanbati slept at Nebti’s house. 

There is some contradiction between suc¬ 
cessive statements of Rama as to whether 
on the Wednesday night she slept at Resam¬ 
lal s house or Nebti’s. I shall return to that 
later. Be that as it may, during the night 
Rama according to her evidence heard Pal¬ 
tanbati cry out that she was murdered. 
Rama wished to go to Paltanbati but was 
prevented by her hostess. Paltanbati was 
not again seen alive. On Thursday 2nd 
March 1939, she was cremated at Sankhpo- 
khar about a mile to the east of Nebti’s 
house and one admittedly curious circum¬ 
stance about this oremation is that the 
only persons present at it were the three 
accused. None of the villagers attended the 
cremation. On Friday 3rd March lb39, 
Agamlal, it is said, met Uohit at Jokihat and 
on his enquiring about Paltanbati was told 
that Paltanbati hanged herself. Agamlal re- 

this *11A ,^ hlrda and informed Bulni of 
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i£ KhtV T afe t0 all °w Rama to remain 

Mamh A« T 6 D \ Xt morn ing, Saturday 4th 

sidl th A We , D l to Potia . met Rama out- 
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da and there was some sort of a Panchayati 
at which they told a number of Agamlal’s 
co-villagers that the death of Paltanbati 
had been due to her hanging herself and 
asked Agamlal to hush the matter up. For 
this they offered a sum of Rs. 40; but 
Agamlal would not accept it. 

On the next day, Sunday 5th March 1939 
at 4 p. m. Agamlal made a statement at 
Arana police station which was recorded 
in the form of Fardbeyan as the occurrence 
related to the jurisdiction of police station 
Paiasy and on the same day the village 
chaukidar of Potia made a report at his 
police station of the death of Paltanbati as 
having occurred on 28th February 1939 0 n 
account of fever. The Fardbeyan or the 
statement of Agamlal was sent from Araria 
police station to Paiasy where it reached in 
the morning of Monday, 6th March 1939. 
lbe bub-Inspector reached Potia at about 
II A. M. and made a search of the house of 
the accused without finding anything which 
appeared to him particularly incriminating 
or suspicious. He arrested Uchit Rai 
Kumar and Nebti and sent them to Court. 
Investigation was continued on Tuesdav 
7th March 1939 when a second search was 
made of the house of the accused in the 
presence of the Inspector and Deputy 
Superintendent of Police. On this search 


... , - v_yjj uuis searcn 
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of earth from the wall of the room were 
found on ohemical examination to contain 
stains of human blood. 

Mr. S. C. Chakravarty as amicus curias 
has taken us through the evidence and 
assisted us in the examination of the case. 
It is beyond dispute that on Tuesday 28th 
•February Paltanbati and Domra went from 
Potia to Jakihat hospital. Thereafter they 
came to Khirda and Paltanbati returned 
that day- to Potia. A question was how¬ 
ever raised at the trial whether she was 
accompanied by Rama. For this we have 
not only the evidence of Rama, of Agamlal 
and of Bulni, but also the evidence in the 
committing Magistrate’s Court of the boy 
Utam Hari, though he resiled from this 
statement at the trial. I shall have some¬ 
thing to say later as to the use of a deposi¬ 
tion put in under S. 288 to prove a fact 
which the witness denies at the trial. At 
present it is enough to state that I have no 
doubt that Paltanbati and Rama went to 
Potia and slept that night in the house of 
Resamlal. As to what happened on Wednes¬ 
day the defence story is that all that day 
and even, from Tuesday night Paltanbati 
was suffering from vomiting and stools 
which caused her death on the night of 
Wednesday. In support of this is the evi¬ 
dence of several defence witnesses, neigh¬ 
bours resident in village Potia ; but the 
prosecution case is that these persons are 
colluding with the accused to suppress the 
death and the Sessions Judge thinks that 
the. failure of the prosecution to produce 
evidence from Potia village is due in part 
to the indiscretion of the police who with¬ 
out discrimination sent up as accused 
practically all the near neighbours who 
might have given valuable information but 
were at the time of the investigation un¬ 
willing to do so. The prosecution case that 
on Wednesday 1st March Paltanbati not 
having got the Rs. 2 for which she had 
asked went further and demanded a parti¬ 
tion and that a panohayati was held, rests 
on the evidence of Rama together with a 
passage in the deposition of Utam Hari in 
the committing Magistrate’s Court and the 
evidence of Agamlal as to the statement to 
him by Uohit that Paltanbati had hanged 
herself because she was dissatisfied with 
the award of the panchayats which while 
giving her and her son an eight annas 
share in the land gave them a smaller share 
in the moveables. The Sessions Judge dis¬ 
believed the evidence as to illness and 
believed the story that on Wednesday 1st 


March Paltanbati was pressing her claim to 
property. That as the Sessions Judge rightly 
points out provides a good motive for the 
accused to do away with the widow. 

But the central point of the prosecution 
case as presented was that Rama heard a 
cry in the night. She was examined by the 
police, before the committing Magistrate 
and at the trial and throughout she has 
adhered to her story that she heard this 
cry. Agamlal too says that she told him 
the same when he saw her on the morning 
of Saturday 4th March ; but her evidence 
was challenged on the ground that she had 
prevaricated as to the place where she was 
sleeping on the night in question. In the 
earlier stages she said that she had been 
sleeping at the house of Resamlal. Before 
the committing Magistrate she changed her 
story and said that she was at Nebti’s house. 
This is difficult to believe, for, if she was at 
Nebti’s house she would have been practi¬ 
cally an eye witness and would have had 
much more to say about the crime than she 
has. The Sessions Judge has rightly held 
that in fact she was sleeping at Resamlal’s 
house. The change in her story may pos¬ 
sibly be accounted for by the fact that 
Resamlal had been included in the list of 
accused persons sent up, but Agamlal, Bulni 
and Rama who are related to Resamlal per¬ 
haps did not wish him or his wife to be 
convicted of an offence in which they were 
not directly concerned. The change in 
Rama’s statement seems to me to have been 
made more probably with a view to excul¬ 
pating Resamlal and his wife than to bring 
the witness Rama nearer to the scene of 
occurrence so as to add credibility to her 
statement that she had heard a cry. The 
Sessions Judge has not accepted this state¬ 
ment because he says the room in Nebti's 
house occupied by the deceased and the 
room in Resamlal's house occupied by the 
girl Rama are so far apart that even if a 
cry was raised by Paltanbati, Rama could 
not have heard it. 

Now there is a statement in the course 
of the evidence of Agamlal that any cry 
from the room occupied by Paltanbati would 
not be heard in the house of Resamlal; but 
if we suppose that Agamlal at this stage was 
not anxious to say anything that would 
go against Resamlal, too much importance 
must not be attached to this statement. It 
is more to the point to consider the map 
and the evidence of the Sub-Inspector re¬ 
garding the distance. The map is to scale 
and the explanatory note shows that the 
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distance between the supposed place of 
occurrence A to the room where Rama slept 
E is only 51 cubits that is to say 76 feet or 
25 J yards and the Sub-Inspector A jit Kumar 
Kunar says in his evidence that Resamlal’s 
house adjoins Nebti’s house separated only 
by a lane. On this evidence I think that 
there is no improbability in Rama having 
been able to hear a cry raised by Paltanbati 
and I am more inclined to believe that she 
did hear a cry as deposed to by her. That 
cry is direct evidence that Paltanbati was 
suffering a violent death and the circum¬ 
stances go to confirm the truth of that 
inference. The cremation was done by the 
male members of the household in the 
absence of any other villagers. The prosecu¬ 
tion have placed the hour of this cremation 
earlier than the defence, but without going 
into that the very fact that no outsiders 
were present suggests that there was some 
reason for keeping it so quiet. The accused 
in their statements have not attempted to 
make out that any other villagers were pre¬ 
sent, but they said that villagers were 
invited to come but refused to do so in 
consequence of the fear of infection because 
Paltanbati had died of cholera. If however 
the story of cholera is itself a lie and an 
afterthought, the whole of this explanation 
completely falls to the ground and the cre¬ 
mation must be regarded as secret disposal 
of the body and a circumstance adding to 
the suspicion that the deceased had been 
violently done away with. As we have seen 
there is evidence that the theory of cholera 
was not the first explanation propounded to 
account for the death of Paltanbati which in 
the first instance had been attributed by the 
accused to suicide by hanging. The motive 
assigned for the suicide was not a motive 
which could reasonably be expected to have 
caused Paltanbati to commit suicide. 

Other suspicious circumstances are the 
failure to advise Paltanbati’s mother Bulni 
or son Domra either of her illness or of her 
death. Then there is the evidence of Utam 

before comm itting Magistrate in 
which he had told about the panchayati in 
the evening at which Paltanbati was pre¬ 
sent and had deposed that the body was 
removed for cremation before dawn. He 
says that he did not ask anyone how the 
Musammat had died, nor that any expla¬ 
nation was offered to him at that time. 
The Sessions Judge relied on this deposition 
in preference to the contradictory statement 
which he made during the sessions trial. 
His procedure was quite correct and in 


accordance with 3 Pat 781 5 where Bucknill 
J. laid down that: 

Evidence duly taken before a Magistrate can be 
used for all purposes in a trial Court so long as the 
evidence is evidence within the meaning of the 
Evidence Act; or in other words, that magisterial 
depositions can be utilised in a trial Court as of 
evidential value only if the matter contained 
therein is according to the rules of evidence laid 
down in the Evidence Act, of evidential value. 

Fie further obsorved that the principle 
was settled, 

that unless there is clearly present besides the 
evidence given before the Magistrate evidence 
which will show that the evidence given before the 
Magistrate should be preferred to and substituted 
for that given before the Sessions Judge the evi¬ 
dence given before the Magistrate cannot be effec¬ 
tively utilised in support of a conviction. 

These rules have since been followed and 
may be regarded as settling the practice for 
all Courts in Bihar. They are in accord 
with 41 C W N 741° a decision of the Judi¬ 
cial Committee of the Privy Council. That 
was a case in which a question arose as to 
the admission of evidence in the Sessions 
Court under S. 288, Criminal P. C., and 
their Lordships observed that : 

By the express provision of S. 288 of the Code the 
previous deposition is to be treated as evidence in 
the case for all purposes. The words ‘subject to the 
provisions of the Evidence Act, 1872’, cannot be 
read so as to limit the purpose for which it may 
be used. 


The same principles have been followed 
in 16 P L T 730 7 where 3 Pat 781 5 was 
applied and a conviction was supported, the 
depositions under S. 288 being corrobo¬ 
rated by previous statements recorded 
under S. 164, Criminal P. C., as well as by 
some other evidence. The use of previous 
statements recorded under S. 164 to corro¬ 
borate a deposition put in under S. 288 was 
also supported as permissible in 60 Cal 
1339. 8 But in this case the Sessions Judge 
found that there was corroborative, rpaterial 
which inclined him to prefer the statement 
of Utam Hari made before the committing 
Magistrate to the evidence given by him in 
the Sessions Court. The corroboration avai¬ 
lable is in my opinion more ample than the 
Sessions Judge had thought because 1 would 


a ccept} on e evid ence of Kama that she heard 
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fche death cry in the night. In connection 
with llama’s evidence, however as also that 
of Utam, it is to be mentioned that both 
these witnesses having made statements 
which the prosecution did not accept as 
correct, they as well as some others of the 
witnesses were by permission of the Court 
cross examined by the public prosecutor 
after a note had been made that they were 
1 declared hostile” by the prosecution. 

At one time it was thought that to de¬ 
clare a witness hostile had the effect of 
disqualifying the prosecution and even the 
defence from relying on the evidence of 
such a witness. This doctrine was developed 
in a series of decisions of the Calcutta High 
Court. But after a contrary view had been 
taken in this Court in the case in 11PLT 
148=9 Pat 474, 9 those decisions were 
overruled by a Full Bench in 58 Cal 1404 10 
and the law as stated in 9 Pat 474° was 
followed and further explained in 14 P L T 
494. 11 It is now settled that the evidence 
of a witness who is cross-examined by the 
party calling him is still evidence and can 
be relied on by either party ; the credibility 
of the facts deposed to being a matter for 
the jury. 

As a corollary to the earlier view, it was 
said in some cases that leave to declare a 
witness hostile should not lightly be given. 
There must first be good reason to believe 
that the witness had been “gained over.” 
See observations in 7 P L T 567 12 and 16 
PLT 95. 13 The former of these cases was 
considered and not followed in 14 PLT 
494. 11 When it is no longer considered that 
by giving the permission to cross-examine, 
something adverse to the credit of the wit¬ 
ness is decided, there is no necessity to put 
obstacles in the way of a party who has 
called an unwilling witness. The circum¬ 
stances in which a witness may be cross- 
examined by the party calling him are not 
laid down in S. 154, Evidence Act, which 

9. Sohrai Sahu v. Emperor, (1930) 17 A I R Pat 
247=1930 Cr O 515=124 I 0 836=31 Or LJ 
721=9 Pat 474=11 PLT 148. 
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Pat 316 = 94 I O 705 = 27 Cr L J 657 = 7 
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leaves the matter entirely to the discretion 
of the Court and there is no legal objection 
to such permission being freely granted. 
Once we are rid of the mischief of con¬ 
sidering the grant of permission to be 
equivalent to an adjudication or expression 
of opinion of the Court adverse to the vera¬ 
city of the witness, it is harder to justify 
the refusal than the grant to any party of 
permission to cross-examine any witness 
who supports the case of his opponent. 
Thus, in 6 C W N 513, 14 when a party had 
by the trial Court been refused leave to 
cross examine their Lordships of the Judi¬ 
cial Committee expressed their regret that 
this course was adopted. “Common fair¬ 
ness” they said 

required that opportunity to test such statements 
by cross examination should be given, if the evi¬ 
dence was to be relied on ; 

and that not having been done, they said 
that (in the case before them) the evidence 
was of no value. In the present trial, we 
find no error in the procedure followed by 
the Sessions Judge: though, as I said in 
14 P L T 494 11 I consider it preferable to 
avoid the use of the words “declared hos¬ 
tile” which by association have come to 
carry by implication a misleading signifi¬ 
cance. The depositions of Kama and Utam 
are still evidence notwithstanding their 
cross-examination on behalf of the prosecu¬ 
tion. So also are the depositions of P. W. 15 
Kare, P. W. 17 Mahangu, P. W. 18 Sarfu 
and P. W. 19 Anoop Lai. These witnesses 
support the defence case that on the 
Wednesday Paltanbati was suffering from 
cholera which caused her death. These wit¬ 
nesses may be regarded as in effect defence 
witnesses. Their testimony did not favour¬ 
ably impress the Sessions Judge, and has 
in our view rightly been rejected. The pro¬ 
secution theory receives very material cor¬ 
roboration from the recovery at the house 
search of the house of the accused of the 
articles I have referred to above of which 
Paltanbati's mat was found to be stained 
with blood and the scrapings of earth from 
the wall of the room were found to be 
stained with human blood. That being so, 
the inference cannot be in my opinion • 
resisted that Paltanbati was murderously 
done to death in the house of the accused 
on the night of 1st March 1939 and the 
three accused persons all took part in caus¬ 
ing the evidence of the crime whoever was 
its author to disappear. I would affirm the 

14. Suryanarayana v. Yarlagadda Naidoo, (1902) 

6 0 W N 513 (P C). 
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conviction. In awarding sentence the Ses¬ 
sions Judge has had regard to the ages of 
the accused persons and to what appeared 
in all probability to be their relative degress 
of responsibility. I see no reason to differ 
from the Sessions Judge’s appreciation of 
these matters and I do not consider the 
, sentence on either of the accused to be 
excessive. I would dismiss the appeal. 

Chatterji J. — I agree. 

G.N./r.K. Appeal dismissed. 
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Harries C. J. and Meredith J. 

Feroze Kazi and others — Appellants 

v. 

Emperor. 

Criminal Appeal No. 187 of 1939, De¬ 
cided on 15th December 1939, from deci¬ 
sion of Magistrate, First Class, Purulia D/- 
24th July 1939. 

(a) Criminal P. C. (1898), S. 256-Accused 
asked to summon his witnesses and to produce 
them before all prosecution witnessesexamined 
— Procedure is irregular and vitiates trial. 

Section 256 makes it clear that the accused 
shall be called upon to enter upon his defence and 
produce his evidence after the case for the prosecu¬ 
tion is over. Where the accused are asked to 
summon their witnesses and to bo ready to produce 
them before all the witnesses for the prosecution 
have been examined, the procedure is irregular 
and vitiates the whole proceeding. [P 297 C 1, 2 ; 

P 298 C 1] 

(b) Criminal P. C. (1898), S. 342—Accused 
■is not bound to summon or produce his wit¬ 
nesses until he himself is examined—Accused 
examined after arguments in case heard—Pro¬ 
cedure is illegal and vitiates trial. 

An accused is not bound to summon his wit¬ 
nesses or to produce them until ho himself has 
been examined. Under S. 342 it is too late to 
examine an accused when arguments in the case 
have been heard and when the Magistrate has 
either already written his judgment or is about to 
write the same. To examine the accused at such a 
late stage of the proceedings is worse than useless. 
The procedure is illegal and vitiates the whole 
trial : A I R 1925 Cal 480 and AIR 1926 Pat 
29, Rel . on. [P 297 C 2 ; P 298 C 1] 

S. M. Gupta and S. C. Chakravarty — 

for Appellants. 

Asst. Govt. Advocate — for the Crown. 

Harries C. J. — The three appellants 
Feroze Kazi, Mangal Bouri and Rabi Bouri, 
were tried by a learned Magistrate having 
powers under S. 30, Criminal P. C., upon a 
charge of rape. They were found gulity 
under S. 376, I. P. C. Feroze Kazi was 
sentenced to five years and six months* 
rigorous imprisonment and was also ordered 
to pay a fine of Rs. 60; Mangal Bouri and 


Rabi Bouri were each sentenced to a term 
of four years and six months’ rigorous im¬ 
prisonment. Against these convictions and 
sentences the appellants have preferred the 
present appeal. The case for the prosecu¬ 
tion can be shortly stated as follows. Bhimi 
Bourin, a young girl of about fifteen years 
of age, was in her father’s house in the late 
afternoon of 1st March 1939. Her father 
had gone to another village in connexion 
with some marriage, whereas her mother 
had gone out to sell milk. The only person 
in the house with Bhimi Bourin was a 
young child. According to the prosecution, 
the appellants, Feroze Kazi, Mangal Bouri 
and Rabi Bouri, entered the house, seized 
Bhimi Bourin and wanted to have sexual 
intercourse with her. She attempted to 
struggle, whereupon Rabi and Feroze 
stuffed a cloth in her mouth. Mangal, it is 
then alleged, threw her down on her back 
and Feroze Kazi had sexual intercourse 
with her by force. After that Rabi held 
the girl when Mangal ravished her and 
later Mangal held her so that Rabi could 
ravish her. After the appellants had left 
the house, this little girl managed to raise 
a cry which brought a number of villagers 
to the scene. She.was found to be bleeding 
freely from her private parts and was 
obviously in a very distressed condition. 
Some time after, her mother arrived. Ac¬ 
cording to the prosecution, the girl told 
Jainul (P. W. 4) that the three appellants 
had raped her, and according to the girl’s 
mother, Peli Bourin (P. W. 11), the girl 
said that she had been raped by Feroze. 

At about 10 P. M. Budhu Bouri, a cousin 
of the girl, made a report at the Para police 
station, and in that report he states that he 
had heard that his sister had been ravished 
by the people of Hariharpur and that these 
people were preventing the girl coming to 
the thana and were trying to settle the 
matter amicably. He mentions that the 
occurrence took place in the evening when 
the girl’s father was away, and it is also 
said that he could not name the people who 
ravished the girl. A police constable was 
ordered to proceed to Hariharpur and to 
bring the girl to the police station. The 
constable went and later the girl, who was 
still in a very distressed condition, was 
brought to the police station where she made 
a statement. Police investigation began and 
in due course the three appellants were 
arrested and brought to trial. The case 
was heard by Mr. A. N. Chakravarty, a 
Magistrate of the First Glass exercising 
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powers under S. 30, Criminal P. C. He 
eventually came to the conclusion that the 
ca9e had been established against all three 
appellants and convicted and sentenced 
them in the manner in which I have already 
indicated. 

Mr. S. M. Gupta, who has appeared on 
behalf of the appellants, has contended that 
the convictions cannot be maintained upon 
the merits, and in my view, there is cer¬ 
tainly considerable force in this contention 
in the cases of Mangal and Rabi. The evi¬ 
dence against these two appellants is not 
very convincing. As I have stated, Budhu, 
a cousin of the girl, who made the first 
report at the thana, stated that he did not 
know the names of the persons who had 
ravished Bhimi. According to him, he went 
near the house and heard that the little 
girl had been raped by some of the villagers 
and without making any further inquiries 
he went to the thana. In evidence Budhu 
stated that before he went to the thana he 
had heard the name of Feroze Kazi men¬ 
tioned as the person who had ravished 
Bhimi, but in my view it is quite impos¬ 
sible to accept this statement. His state¬ 
ment to the police at 10 P. M. on the 
evening of the occurrence makes it clear 
that at that time he did not know who had 
ravished this little girl. His statement in 
evidence that he knew before he went to 
the police station that Feroze was the 
ravisher, is obviously untrue. Budhu's evi¬ 
dence is corroborated by Yakub (P. W. 
2) who accompanied Budhu to the police 
station. This witness also says that Budhu 
told him that Feroze had ravished the little 
girl; but in spite of that it is clear that 
Budhu told the police that he did not 
know who were the guilty persons. It is 
to be observed that even if the evidence of 
Budhu and Yakub was accepted, there is 
nothing in it implicating Mangal and Rabi. 
However, I am satisfied that when Budhu 
and Yakub went to the thana, they did not 
know who had raped this little girl. 

Bhimi (P. W. 3) implicates all three 
accused; but it is very significant to note 
that her mother Peli (P. W. 11) states 
quite clearly that the little girl named only 
Feroze to her as her ravisher. It has been 
urged by Mr. Gupta that Mangal and Rabi 
have been introduced into this case because 
of enmity. It appears clear that Mangal 
and Rabi bad been the cause of the family 
of this little girl being outcasted. It appears 
that Kafi one of the family, was being kept 
by Rakhal Musalman, and this had angered 


the Bouris. They had moved in the mat¬ 
ter and consequently the family of this> 
little girl had been outcasted. It may well 
be that there was ill-feeling against Mangal 
and Rabi and that might be the reason why 
they were implicated in this case. In any 
event the only evidence against them is the- 
evidence of the little girl coupled with the* 
evidence of Jainul (P. W. 4). The lat¬ 
ter’s evidence, in my view, cannot possibly 
be accepted. He says that shortly after the 
occurrence he came to the house and found 
the little girl weeping. She told him what- 
had happened and named the three appel¬ 
lants. She asked Jainul to tell her mother 
and Jainul would have the Court believe- 
that he immediately went home and did 
not mention a word to anybody. Jainul is 
the brother of one Rakhal who, it is 
alleged, is on terms of enmity not only 
with Mangal and Rabi but also with Feroze. 
Rakhal, it is said, took a very keen interest- 
in this prosecution, and he was certainly 
consulted very soon after this occurrence. 
Jainul, therefore, can well be regarded as a . 
person who is interested in the result. In 
any event his evidence is of such a nature * 
that it cannot possibly be accepted. It is- 
inconceivable that Jainul, finding this little 
girl in such a condition, would go to his ■ 
home and do nothing and say nothing. 

The only other evidence which tends to • 
corroborate the girl is the evidence of Dugi 
(P. W. 7) who stated that the girl's - 
mother had said that her daughter had 
been raped by a Musalman, and the evi¬ 
dence of Khadi (P. W. 10) who stated that 
the girl’s mother had said that Feroze 
Kazi had raped her daughter. In my judg¬ 
ment, the evidence against Mangal and 
Rabi is of such a slight nature that it would 
be unsafe to convict them. It has been laid 
down time and again that in cases of this - 
kind the evidence of the complainant must • 
be corroborated. As I have stated, the only 
evidence which really corroborates the girl’s 
evidence against Mangal and Rabi is the • 
evidence of Jainul, which cannot possibly 
be accepted. There is evidence, however, 
against Feroze, though that evidence is • 
open to criticism; but in my view, it is not 
necessary to come to a definite conclusion 
upon this evidence. The conviction of the» 
three appellants cannot possibly be sustain¬ 
ed by reason of the grave irregularities and' 
illegalities committed during the course of 
the trial. A perusal of the order-sheet in* 
this case makes it clear that the defence * 
were asked to summon their witnesses- 
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before all the witnesses for the prosecution 
had been examined. On 9th June 1939, 
there appears the following order : 

Cross-examined after charge and discharged 13 
P. W.’s and one P. W.’s cross examination declin¬ 
ed after charge and discharged. To 12th July 1939 
for doctor and lady doctor and defence witnesses. 
Summon D. Ws. for that date in sufficient time. 

On 12th July 1939, there appears this 
order : 

Examined and cross examined after charge and 
discharged lady Doctor and Assistant Surgeon. No 
defence witness cited. To 24th July 1939, for orders 
(Arguments on 22nd July 1939.) 

The order passed on 22nd July 1939, is 
'Heard arguments. To 24th July 1939, for 
orders.’ On 24th July 1939, the order sheet 
shows that the accused were convicted and 
sentenced. 

Nowhere in the order sheet does it ap¬ 
pear that the accused were ever examined 
as required by S. 342, Criminal P. C. From 
the record, however, it appears that the 
accused were examined on 24th July 1939, 
that is on the day upon which they were 
convicted and two days after the argu¬ 
ments in the case had been closed. The 
judgment in this case is obviously a con¬ 
sidered judgment and may have been writ¬ 
ten before 24th July 1939, when the 
accused were actually examined. In any 
event the accused were examined at such a 
late stage that there is a real danger that 
the learned Magistrate had made up his 
mind before he had examined the accused. 
In these circumstances, Mr. Gupta has 
urged that the trial was vitiated and that 
the convictions cannot possibly be main¬ 
tained. It is abundantly clear that the ac¬ 
cused cannot be called upon to produce 

case for the prosecu¬ 
tion has been completed. S. 256, Criminal 
P. C., is in these terms: 

(1) If the accused refuses to plead, or does not 
p ead, or claims to bo tried, he shall be required 
to state, at the commencement of the next hear¬ 
ing of the case or, if the Magistrate for reasons to 

J l^ COrd u ed ^writing so thinks fit, forthwith, 
wnetner he wishes to cross-examine any, and, if 
so, which, of the witnesses for the prosecution 
w ose evidence has been taken. If he says ho does 
so wish, the witnesses named by him shall be re¬ 
called and, after cross-examination and re exami¬ 
nation (if any), they shall be discharged. The 
evidence of any remaining witnesses for prosecu¬ 
tion shall next bo taken, and, after cross-examina¬ 
tion and re-examination (if any), they also shall be 
disc arged. The accused shall then be called upon 
to enter upon his defence and produce his evidence. 

• ? accused puts in any written statement, 
the Magistrate shall file it with the record. 

This Section makes it clear that the ac¬ 
cused shall be called upon to enter upon 
his defence and produce bis evidence after 


the case for tho prosecution is over. In the 
present case, however, the accused were 
asked to summon their witnesses and to be 
ready to produce them before all the wit¬ 
nesses for the prosecution had been exa¬ 
mined. As I have already stated, the 
medical witnesses had not been called, yet 
the accused were asked to summon their 
witnesses before they knew what the medi¬ 
cal evidence against them was likely to be. 
It is to be observed that this was a case 
tried by a Magistrate with powers under 
S. 30, Criminal P. C. There had been no 
preliminary hearing and commitment to- 
sessions, and, therefore, it was most import¬ 
ant that the accused should know what the 
evidence against them was before they 
were called upon to produce their witnes¬ 
ses. The accused did not produce witnesses 
on the day upon which the medical wit¬ 
nesses were examined for the prosecution, 
and the learned Magistrate thereupon ad¬ 
journed the case to 22nd July for argu¬ 
ments. In every criminal trial the Court 
must examine the accused. S. 342, Cri¬ 
minal P. C., provides: 

(1) For the purpose of enabling the accused to 
explain any circumstances appearing in the evi¬ 
dence against him, the Court may, at any stage of 
any inquiry or trial without previously warning 
the accused, put such questions to him as the- 
Court considers necessary, and shall, for the pur¬ 
pose aforesaid, question him generally on the case 
after the witnesses for the prosecution have been 
examined and before he is called on for his 
defence .... 

From the very terms of the Section it is. 
clear that the Court must examine the ac¬ 
cused at the end of the case for the pro¬ 
secution and before he is called upon for 
his defence. All that the learned Magistrate 
did in present case was to adjourn the 
case for arguments the moment the case 
for the prosecution was concluded. He 
made no attempt to examine the accused 
persons and never asked them if they 
wished to call any evidence on their behalf. 
When he found on the last day upon which- 
prosecution witnesses were examined that 
no defence witnesses had been summoned, 
be adjourned the matter to hear arguments 
of counsel. On 22nd July 1939, he heard 
arguments and he adjourned the case to 
24th July 1939, for judgment. Why coun¬ 
sel for the defence did not point out that 
the appellants had not been examined is 
not known; but one thing, however, is 
clear that there was no examination of the 
three appeljants until the day fixed for 
judgment in the case. They were then exa¬ 
mined, and in my view, their examination. 
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was of a most perfunctory nature. In any 
event, it was too late to examine the ac¬ 
cused when arguments had been heard and 
when the learned Magistrate had either 
already written his judgment or was about 
to write his judgment. To examine the ac¬ 
cused at this stage of the proceedings is 
worse than useless. In the examination the 
accused were asked two questions (1) “ did 
you outrage Bhimi Bourin?” and (2) “where 
were you at that time? 1 ' Each of the ac¬ 
cused denied that he had outraged the little 
girl and each of the accused set up an alibi. 
It is to be observed that not one of the 
accused was asked whether he wished to 
enter upon a defence and call witnesses. 
The answers of the appellants to the ques¬ 
tion “where were you at the time of the 
offence” make it clear that they were set¬ 
ting up an alibi yet the learned Magistrate 
never gave them any opportunity to estab¬ 
lish that alibi when once they had set it up. 
The learned Magistrate had certainly asked 
the accused to summon witnesses at an 
earlier date; but in my judgment the ac¬ 
cused were not bound to summon their 
witnesses or to produce them until they 
themselves had been examined. 

In my judgment the irregularities or ille¬ 
galities which I have pointed out in this 
trial vitiate the whole proceedings and 
make it impossible to maintain the convic¬ 
tions. It has been urged by the learned 
Assistant Government Advocate that at 
most the defects which I have pointed out, 
amount to irregularities and therefore cur¬ 
able by reason of the provisions of S. 537, 
Criminal P. C. It is true that irregularities 
are curable by the terms of that Section 
provided that such have not in fact occa¬ 
sioned a failure of justice. 

It has been held that failure to comply 
with the provisions of S. 342, Criminal P. C., 
is an illegality which vitiates the trial and 
which is not cured by S. 537, Criminal 
P. C.: see 51 Cal 933 1 and 7PLT 259. 2 
There is however a Bench decision of this 
Court, 4 Pat 488 3 which suggests that 
failure to comply with S. 342, Criminal 
P. C., would not vitiate the trial if no mis- 

1. Surendra Lai Shaha v. Isamaddi, (1925) 12 

A I R Cal 480=84 I G 325=51 Cal 933 = 26 
Cr L J 261. 

2. Ramcharan Singh v. Emperor, (1926) 13 AIR 

Pat 29=89 I C 153=7 P L T 259=26 Cr L J 
1289. 

S. Mohiuddin v. Emperor, (1925) 12 A I R Pat 
414=86 I C 459=26 Cr L J 811=4 Pat 488= 
6PLT 154. 


carriage of justice had resulted from the 
same. It is unnecessary in this case to de¬ 
cide whether a failure to observe the provi¬ 
sions of S. 342, Criminal P. C., is merely an 
irregularity curable under S. 537 or is an 
illegality which vitiates the whole trial and 
which can never be cured. Even if what I 
have pointed out in this case only amount 
to irregularities, they are of such a serious 
nature that they must be held to have oc¬ 
casioned a failure of justice. 

As I have pointed out earlier, the learned 
Magistrate heard arguments in this case 
before he knew what the accused would say 
by way of defence. That in itself is a very 
serious matter. How could a learned Magis¬ 
trate give due weight to arguments address¬ 
ed to him without knowing precisely what 
the accused wanted themselves to say? 
Further, I cannot understand how counsel 
for the defence could possibly put the case 
of his clients until his clients had been exa¬ 
mined as required by law. After examina¬ 
tion which as I have said, took place after 
the conclusion of the arguments in the case, 
the appellants were never asked whether 
they desired to call witnesses to support 
their alibi. Asking the appellants to sum¬ 
mon witnesses during the progress of the 
case for the prosecution could, in no way, 
excuse the learned Magistrate from not ask¬ 
ing the appellants when they were examin¬ 
ed whether they desired to call witnesses 
or not to support their defence. In short, 
this case was decided without the appel¬ 
lants ever receiving an opportunity to ad¬ 
duce evidence to support their respective 
cases. 

Lastly, the learned Magistrate must have 
made up his mind in this case before he 
ever examined the accused. He examined 
the latter on the day which he fixed to deli¬ 
ver his considered judgment, and there is a 
real danger in this case that due weight 
was not given to the statements of the ac¬ 
cused. In these circumstances, it is impos¬ 
sible to hold that the omissions which I 
have pointed out, even if they amount only 
to irregularities, did not seriously prejudice 
the appellants. That being so, the convic¬ 
tions, in my view, must be set aside. It 
must now be decided whether his case 
should be re-heard. In my view the case 
against Mangal and Rabi is such a weak one 
that there is no real chance of these two 
appellants being convicted. The case against* 
Feroze is somewhat stronger, though, as I 
have already pointed out, the evidence 
against this appellant can be subjected to 
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considerable criticizm. There is undoubt¬ 
edly enmity between the parties in this case, 
and I am very undoubtful as to the value 
of any evidence adduced upon a re-hearing 
of this case. Taking all the circumstances 
into consideration, I think it would be dan¬ 
gerous to order a re-hearing in the case of 
Feroze. That being so, I think the only 
course open to this Court is to set aside the 
convictions and acquit all the appellants. 
For the reasons which I have given, I 
would allow this appeal, set aside the con¬ 
victions and sentences and acquit the ap¬ 
pellants of the charge under S. 376, I.P. C. 
The appellants are on bail and their bail 
bonds are hereby discharged. 


eredith J. — I agree 


g.n./r.k. 


Appeal allowed . 
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Dhavle J. 

Oholcat Ahir and others —Petitioners. 



Suraj Singh —Opposite Party. 

Criminal Revn. No. 621 of 1939, Decided 
on 8th December 1939, against order of 
Magistrate, First Class, Bettiab, D/- 13th 
October 1939. 


(a) Criminal P. C. (1898), S. 439—Revision- 
Practice— High Court and Sessions Court having 
concurrent powers of revision — Application 
direct to High Court—Though it is not usual t<* 
* n J e )> r ^ a ’ ri direct application still after it is admit* 
ted it must be disposed of on merits. 

. Where a petitioner makes an application for revi¬ 
sion direct to the High Court without going to the 
Court of Session which has concurrent power of 
revision, although it is not usual to entertain 6uch 
applications direct, still after they are admitted 
they must be disposed of on the merits. [P 299 C 2] 

(b) Cattle Trespass Act (1871), S. 24—Find- 
in g °* damage is essential for conviction. 

A clear finding of damage done by the trespassing 
cattle is essential to a conviction under 8 24 


[P 300 G 1] 

(c) Criminal Trial — Evidence— Application 
or permission by defence to cross examine 
p secution witness — No orders passed by 

. W . ho mere ly «aid “filed” on it-Pro- 
cedure held is not proper. 


a criminal trial the Magistrate passed 
i 0 6 j 8 0r J an a Pphcation made by the defence for 

tot »rote“fll”onU: aminS a P rosecution wituesB 


thf lppi?ea t tion WaS ‘ way °f disposing of 

Rajkishore Prasad — for Petitioners. 

A. K. Mitra — for Opposite Party. 

Order. This is an application in revision 
against the conviction of the petitioners 


under S. 24, Cattle Trespass Act, with a 
sentence of a 6ne of Rs. 15 each with 15 
days’ rigorous imprisonment in default. The, 
petitioners seem to have come up direct to 
this Court without going to the Court of 
Session which has concurrent powers of 
revision. It is not usual to entertain such 
applications direct, but after they have been 
admitted, they must, I take it, be disposed 
of on the merits. The learned advocate for 
the petitioners has contended that substan¬ 
tial injustice has been done to the petitioners 
by the refusal of the trying Magistrate to 
allow an Assistant Sub-Inspector, who was 
examined as a witness for the defence, to 
be cross-examined by them. The circum¬ 
stances in which permission to cross-exa¬ 
mine him was asked for are these: The 
prosecution case was a case of cattle trespass 
and rescue at 8 o clock in the morning on 
12th May 1939. One of the defences was 
that the prosecution case was wholly false 
and that Suraj Singh, on whose complaint 
the prosecution case was started, was, at 
the time of the occurrence alleged by him, 

8 miles away from the scene of the occur¬ 
rence, lodging a sanba at the thana of 
Ramnaga, which was recorded by the Assis¬ 
tant Sub-Inspector, the defence witness in 
question. In his cross examination the 
Assistant Sub-Inspector stated that he did 
not “verify the authenticity of man who 
lodges sanha,” and that complainant Suraj 
Singh, who was shown to him was not the 
man who had lodged the particular sanha 
in question. It appears that the same officer 
had 15 days before proved in a dacoity 
case the very sanha as lodged by Suraj 
Singh. It may be that there was some 
explanation of this peculiar circumstance, 
but Mr. Mitter, who appears for the opposite 
party has not been able to suggest any 
reason, why the defence should not have 
been allowed to cross-examine the Assistant 
Sub-Inspector in the circumstances. The 
point ^vas important because if it was Suraj 
Singh that lodged the sanha with the Assis¬ 
tant Sub-Inspector, his present story of 
cattle trespass and cattle rescue could hardly 
be true. The learned Magistrate passed no 
orders on the application made by the de¬ 
fence for permission to cross-examine the 
witness, but merely said “file” on it, and 
this, it has been repeatedly held, is not a 

proper way of disposing of an application in 
the course of a criminal trial. 

The learned advocate for the petitioners 
has also contended that the conviction is 
bad because there is no clear finding of 
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damage done by the trespassing cattle. It 
has been held in several cases that such a 
finding is essential to a conviction under 
S. 24, Cattle Trespass Act. Mr. Mitter has- 
urged that the Magistrate may be taken to 
have accepted the prosecution story of cat- 
tie grazing in the field, but even the accep¬ 
tance of this story does not necessarily 
imply damage, for, it is no part of this story 
as briefly referred to by the Magistrate that 
the cattle caused any damage by the graz¬ 
ing. Both the points urged on behalf of the 
petitioners must, in my opinion, be accep¬ 
ted. The result is that this application in 
revision is allowed and the conviction of 
the petitioners set aside. Any fines paid by 
them will be refunded on application. 

G.N./RK* Application allowed. 


A. I. R. 1940 Patna 300 

Fazl Ali and Chattebji JJ. 

Doman Sahu and another — 

Plaintiffs — Appellants, 
v. 

Gangu Nayek — Defendant — 

Respondent. 

Appeal No. 588 of 1938, Decided on 11th 
October 1939, from appellate decree of 
Sub-Judge, Gaya, D/- 15th July 1938. 

(a) Bengal Land Registration Act (7 of 1876), 
S. 78—Effect—S. 78 does not bar right to sue 
if rent is due—It only prevents liability for rent 
from being enforced until provisions of S. 78 
are complied with. 

The right to the rent of an estate being in the 
proprietor, although not registered, his right to sue 
for the rent is not taken away by S. 78, which 
merely puts an impediment in the way of his rea¬ 
lizing the rent until he complies with the law by 
obtaining registration of his name under S. 78 as 
proprietor. [P 301 C 1] 

Therefore a suit which is instituted within a 
year from the date of accrual of right to rent can¬ 
not be said to be time barred by the mere fact that 
the plaintiff was registered more than a year after 
the accrual of that right for, S. 78 does not bar the 
right to sue if the rent was due ; its only effect is 
that the liability for rent cannot be enforced : 23 
Cal 87 (F B) and AIR 1928 Pat 410 , Bel. on ; 
AIR 1931 Pat 417 and AIR 1938 Pat 35, 
ExpL; 17 P L T 423, Disting . [P 302 C 1] 

(b) Bengal Land Registration Act (7 of 1876), 
S. 78 — Rent suit by mortgagee dismissed under 
' S. 78—Mortgagee getting bimself registered 
during pendency of second appeal — Appellate 
Court is competent under O. 41, R. 33, Civil 
P. C., to pass decree on basis of registration. 

Order 41, R. 33 applies not only to appeals from 
original decrees but also to appeals from appellate 
decrees and therefore a second Appellate Court is 
quite competent to pass a decree in favour of a 
mortgagee appellant who gets himself registered 
under S. 78 during the pendency of the second 


appeal, on the basis of the entry in register D evi¬ 
dencing that the bar imposed by 8. 78 has been 
removed: AIR 1928 Pat 410 , Bel. on. [P 302 C 2} 

S. M. Mullick and P. Misra — 

# 

for Appellants. 

Raj Kishore Prasad — for Respondent. 

Fazl Ali J. —This appeal arises out of a 
suit brought by the plaintiff-appellants to* 
recover bhaoli rent for the years 1343 and 
1344 Fasli. As the claim for the year 1343 
Fasli is not pressed, the only question to be 
determined in this appeal is whether tho 
appellants are entitled to recover bhaoli 
rent from the defendant for the year 1344 
Fasli. The appellants base their claim upon 
a sadhaua-pataua deed executed in their 
favour by one Mt. Sona Dei on 11th Decem¬ 
ber 1933, in respect of her proprietary 
share in the estate in which the respon¬ 
dent’s holding is situated; Both the Courts 
below have held that this deed is a usu¬ 
fructuary mortgage and the appellant not 
having been registered in Register D are 
nob entitled to recover rent from the res¬ 
pondent. The appellants however have 
tendered in evidence in this Court a copy 
of Register D which has been marked as 
Ex. A without objection. This document 
shows that the appellants were recorded as 
usufructuary mortgagees after the institu¬ 
tion of the present appeal and on the basis 
of it they now claim a decree for the rent 
of the year 1344 Fasli. 

Now the points which arise in this appeal 
are precisely those which arose in 7 Pat 
690. 1 In that case there being a difference 
of opinion between Kulwant Sahay and 
Macpherson JJ., the following questions 
were referred to Mullick J.: (1) Whether a 
mortgagee, whose suit for rent had been 
rightly dismissed in appeal by reason of 
the provisions of S. 78, Land Registration 
Act, 1876, could secure a decree for rent 
sued for from the Court of second appeal, 
if he has during the pendency of the second 
appeal been registered under that Act, and 
(2) if he could do so, whether the rent was 
barred by limitation if his name was regis¬ 
tered in the Collector’s register after the 
expiry of the period of limitation for bring¬ 
ing a suit for rent and (3) whether having 
regard to the provisions of S. 100, the Court 
of second appeal could reverse the decree 
passed by the Courts below on the ground 
that the plaintiff had after the institution 
of the appeal got himself registered. Mul- 
lick J. agreeing with Kulwant Sahay J . 

1. Umeshwardhari Singh v. Neman siD 6 h » U 828 ) 
16 A I R Pat 410=110 I O 469=7 Pat 690=9 

P LT 357. 
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answered all these questions in favour of 

the plaintiff and it seems to me that in view 

of the decision in that oase, there is hardly 

any room for argument in this appeal. It 

being suggested, however, that the decision 

of Mullick J. has not been followed in its 

entirety in two subsequent cases, I wish to 

examine briefly the arguments advanced by 

the respondent on this point. Dealing with 

the question of limitation, the first point to 

be considered is what is the effect of S 78 

Land Registration Act, 1876. That Section 
runs as follows: 

r>P^nn P T 6?a - 6ha11 bound to Pay rent to any 
person claiming such rent as proprietor, or manager 

li“v e u a i e ° f re . ve ? ue free Property in respect of 
which he is required by this Act to cause his name 

o^«,?^ eS f^ red \° r u a& ;, mortgagee ’ unIess fche nam ® 
this Act* 1 mant sha11 bave beon registered under 

It is contended on behalf of the respon- 
dent that by reason of this Section, the 
liability of the tenant to pay rent does not 
anss until the landlord claiming to be enti¬ 
tled to the rent is registered as such and 
consequently the appellants had no cause 
of action when they brought the suit. The 
argument is a plausible one, hut it appears 
tbat the view which has been consistently 
aken in a number of cases which cannot 
now be dissented from is that under this 
bection the right to the rent of an estate 
oeing in the proprietor, although not regis¬ 
tered, his right to sue for the rent is not 
taken away; but this Section merely puts 

an impediment in the way of his realizing 

law be bad com plied with the 

Framing registration of his name 
p opnetor. This view was set out very 

&&“«■? P “>> ,fcci.io n of IZ 

want a Rah Pted F th9 COrrecfc b * 
want Sahay J. and Mullick j in 7 Pafc 

pond JrV\kT eated ° n b0balt of th0 r0 s- 

exnrei ? contrar y ™w has been 
expressed in at least three subsequent cases 

p ?? gg? is v. rs 

■p_ \ b9 “’ whioh was decided by Jwala 

the learned JJ ' I(i a PP 0ara that both 

case wffb fu g - 63 dld not a * r00 in that 
case with the view of Mullick .T (which 

even as .° bifcer Return) that 

got his na^ h0 P * a ’ ntlff landlord has not 

favour ree can be passed in his 

0 —— _~-i n M a condition that he will be 
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2. AlimuddS^hi^^r^^— 

Cal 87 (P B). V ‘ H,ra Lal Sen » ( 189 6) 23 

3 ‘ SiD 8 h (1931 1 W 

PLI 693. ~ 134 1 0 624=11 Pat 30=12 


able to execute it upon his name being 
registered. The learned Judges however 
have nowhere suggested in their judgment 
that the case was not correctly decided on 
its own facts, which it is conceded were 
quite similar to those of the present case. 
On the other hand, the distinction which 
they drew between that case and the case 
before them was that whereas in the first 
case the proprietor had been registered 
before the second appeal was heard, in the 
case before them no such registration had 1 
taken place. It was pointed out to us that 
one of the observations made by Wort J. in 
his judgment was that where a proprietor 
was not registered under the Bengal Regis¬ 
tration Act, such non registration “would 
be a bar to the plaintiff’s cause of action-" 
and, it was contended that this observation 
supports the view propounded on the res¬ 
pondent s behalf that the plaintiffs had no 
cause of action until their names were 

registered. Now > the actual observations 
made by Wort J. are these • 

eonsBquBQtly no action by a person not reels- 

it P. d » U b Dd0 f Vvf A ? fc . can succeed; in other words, 

It is a bar to tho plaintiff's cause of action. 

If we bear in mind the first part of the 
observation, it is quite clear that what his 
L-ordsh!? really meant was that the plain- 
tins could not; sue successfully if their 
names were not registered under the Ben- 
ga Registration Act. The next case which 
was rehed on by the respondent was that 

n*f H? P 1 LT [n tbat CaS6 als ° fch0 name 

Of the plaintiffs who sued as proprietors of a 
village for recovery of rent had not been 
recorded as such and Wort J. observed at 
the end of his judgment : . 

hav ? mentioned that they were pre- 

RegistratTon Aci.“ g ? r6aS ° n ° f 8 ‘ 78 ° £ the Land 

In my opinion if these remarks are con- 
strued in the light of the remarks made by 
Wort J. in the previous case, the expression 
suing must be interpreted in the above 
sentence also to mean “suing successfully ” 
this view being consistent with the view 
expressed in a number of cases of the 
Calcutta High Court which have never been 
dissented from by this Court. It must be 
observed that in none of the two cases 

the e pT a 1ntiff b h V d ^ qU0sfcion as to whether 

ff b f d a ° aU80 of “‘ion at the 

pontiff not 8U b - Pr0P6rly ar ° S0 ’ beoauae the 

.n e,Dg r0 g ist!0 r 0 <i even at the 
tim 0 when the second appeal was heard 

Jin any event: 
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and in the first case Jwala Prasad J. who 
was of the same opinion as Wort J. made 

the following remarks: 

Neither 8. 78, Land Registration Act, nor S. 60, 
Ben. Ten. Act, prohibits a suit being instituted for 
rent by a plaintiff without having bis name regis¬ 
tered under the Land Registration Act. These 
Sections prohibit recovery of rent unless the plain¬ 
tiff has bis name registered. Therefore although 
the plaintiff is entitled to bring a suit without his 
name having been registered, he is not entitled to 
recover rent unless he gets his name registered. 

The last case cited on behalf of the res¬ 
pondent was that in 17 P L T 423 6 in which 
James J. while dealing with the effect of 
S. 78, Bengal Registration Act, incidentally 
observed that under that Section no person 
whose name is not entered in the register 
can maintain a suit for recovery of rent. 
This Section was referred to by the learned 
Judge only to show that the entry in the 
Register D was evidence of the fact that 
the person whose name appears in the 
register is the person who is in possession 
of the property and in the case before him 
the question as to whether S. 78 bars a suit 
or merely bars the right to recover rent was 
not raised at all. Thus, the view expressed 
by this Court in 7 Pat 690 1 still stands good 
and I am unable to hold that the appellant’s 
suit is barred by limitation. This suit was 
instituted on 22nd September 1937, within 
a year of the date when the plaintiffs’ right 
to rent accrued and the mere fact that the 
plaintiff was registered more than a year 
after the accrual of that right will not affect 
the position. S. 78 does not bar the right 
to sue if the rent was due; its only effect 
is that the liability for rent cannot be 
enforced. 

The second point raised on behalf of the 
respondent is also concluded by the decision 
of this Court in 7 Pat 690. 1 In that case 
the question as to whether the Court of 
second appeal was entitled to take into con¬ 
sideration the effect of the registration of 
the plaintiff’s name during the pendency 
of the second appeal was expressly referred 
to Mullick J. f and he substantially agreed 
with the view taken by Kulwant Sahay J. 
The point was not dealt with fully by 
Mullick J., but a9 was pointed out by Kul¬ 
want Sahay J. the provisions of O. 41, 
R. 33, are wide enough to enable the Court 
to take into consideration the entry in the 
Land Registration Record made since the 
institution of the second appeal. It has been 
held in a number of cases that in special 
circumstances the Court of second appeal 

6. Baiyid Ekram Hnroain v. Saiyid Ali Hussain, 

(1936) 17PLT 423. 


can take notice of facts material to the 
decision of a case which have arisen sub¬ 
sequent to the decision of the suit: see 4t 
P L J 312 6 and AIR 1935 Lah 32. 7 It is true 
that it is stated in S. 100, Civil P. G., that 
an appeal shall lie to the High Court from 
a decree passed in appeal by any Court 
subordinate to it on certain specified 
grounds only and S. 101 provides that no 
second appeal shall lie except on grounds 
mentioned in S. 100. This Section however 
must be read with O. 41, R. 33, which pro¬ 
vides that the Appellate Court shall have 
power to pass any decree and make any 
order which ought to have been passed or 
made and to pass or make such further or 
other decree or order as the case may re¬ 
quire, and this power may be exercised by 
the Court notwithstanding that the appeal 
is as to part only of the decree and may be 
exercised in favour of all or any of the res¬ 
pondents or parties, although such respon¬ 
dents or parties may not have filed any 
appeal or objection. The only limitation 
which has been put upon the powers of the 
Court in this Section is that 

the Appellate Court shall not make any order 
under 8. 35-A in pursuance of any objection on 
which the Court from whose decree the appeal is 
preferred has omitted or refused to make such 
order. 

This provision applies not only to appeals 
from original decrees but also to appeals 
from appellate decrees, and so, in my opi¬ 
nion, this Court is quite competent to pass 
a decree in favour of the plaintiffs on the 
basis of the entry in Register D which 
shows that the bar imposed by S. 78 has 
now been removed. The only other point 
which was put forward before us on behalf 
of the appellant was that the document 
upon the basis of which the plaintiffs have 
instituted the suit is in essence not a usu¬ 
fructuary mortgage but a lease. In my opi¬ 
nion, it is unnecessary to discuss this 
question in view of the fact that the plain¬ 
tiffs themselves have obtained an entry in 
Register D on the footing that they are 
the usufructuary mortgagees of the pro¬ 
perty. I would therefore allow this appeal, 
set aside the decrees of the Courts below 
and direct that a decree be made in favour 
of the plaintiffs for the produce rent of the 
year 1344 Fasli in accordance with the 
decision of the Munsif as to the quantity of 
produce which is not ch allenged by either 

6. Hill v. Satan 8ingh, (1920) 7 A I R Pat 669= 

60 I O 867=4 Pat L J 812. „ , _ t 

7. Bawan Singh v. Havoli Shah Sardari Lai, 

(1986) 22 A I R Lah 32=162 I O 611. 
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party. The produce of the holding is to be 
calculated at the rate of ten kaohcha 
maunds of paddy per bigha and the price of 
the produce should be calculated on the 
basis of the rates published in the Gazette 
and if such rates are not available or are 
less than the rate admitted by the defen¬ 
dant, then at the rate of ten kachcha pasu- 
ris per rupee as admitted by the defendant 
in his written statement. The plaintiffs 
will not be entitled to any damage and the 
parties will bear their costs throughout. 

Chatterji J. — I agree. 

g.n./r.k. Appeal allowed . 

A. I. R. 1940 Patna 303 

Agarwala and Rowland JJ. 

Rajendra Prasad — Judgment-debtor — 

Petitioner. 

v* 

Debi Parsad and others — 

Opposite Party. 
Civil Revn. No. 638 of 1938, Decided on 
3rd January 1940, from order of Sub-Judge, 
Bhagalpur, D/- 20th July 1938. 

Civil P. C. (1908), O. 21, R. 22 — Death of 
defendant pendente lite — Hi« major son hold- 
ing himself out as minor in substitution procee¬ 
dings — Guardian-ad-litem appointed - On suit 
being decreed notice of sale in execution of 
decree served on guardian-ad-litem — Sale is 
not invalid merely because minor who was in 
fact major was not personally served. 

During the pendency of a suit the defendant 
died and his son though major held himself out to 
be minor in the substitution proceedings and con¬ 
sequently a guardian-ad-litem was appointed to 
represent his interests. On the suit being decreed, a 
notice of Bale in execution of the decree was served 
on the guardian-ad litem under O. 21, R. 22 : 

Held that the son having held himself out to be 
minor the notice to the guardian ad litem must bo 
aeemed to have been properly served under O. 21, 
a. it and the fact that no separate notice was 

, Personally did not render the sale 

A 167; A 1 R 1934 Pat 274 : 

on- a and AI R 1929 Pat 79 ' ReL 

on, A 1 R 2914 P C 129 , Expl. [P 304 O 1, 2] 

K. Sahai — for Petitioner . 

Sarjoo Prasad, Ch. Mathura Prasad and 
Kamnandan Prasad _ 

for Opposite Party . 
garw&la J.— This matter arises out of 
an application to set aside a sale held in 
execution of the decree passed in a suit for 
rent against Bhagbat Prasad, the father of 
the petitioner. Bhagbat Prasad died pen- 
dmg the disposal of the suit on 13th 
November 1935. Steps were taken to sub- 
stitute in his place his sons who wrere 
described as minors and to appoint a guar- 
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dian-ad-lifcem for the minors. The suit was 
eventually decreed and in due course exe¬ 
cution was applied for on 23rd December 
1936. Sale in execution of the decree was 
held on 4th April 1937, the purchaser of 
the property put up for sale being the uncle 
of the petitioner. On 15th September 1937, 
the petitioner applied to set aside the sale 
alleging that he had no notice of it until 
8th September. The Court below has dis¬ 
believed the petitioner’s allegation that he 
did not hear of the sale until 8th Septem- 
k 0r * The Munsif set aside the sale and 
ordered the petitioner to deposit the decre¬ 
tal amount. This order was complied with 
on 31st January 1938. In appeal by the 
auction-purchaser against the order the 
Appellate Court held that there was no 
sufficient ground for setting aside the sale 
and confirmed it. The ground on whioh the 
petitioner challenged the sale was the ab¬ 
sence of notice to him under O. 21, R. 22, 
Civil P. C. The question that arises now is 
whether the application is barred by limi¬ 
tation. If the sale was void the period of 
limitation applicable is that prescribed by 
Art. 181, Limitation Act of 1908: sep 
1936 P W N 527. 1 If, on the other hand 
the sale was not void but voidable the 
period of limitation applicable is that pres¬ 
cribed by Art. 166, namely 30 days from 
the date of sale. As the petitioner’s appli¬ 
cation was more than five months from the 
date of sale it is necessary for him to show 
that the sale was a nullity in order that his 
application should succeed. 

The petitioner attempts to do this by 
showing that the notice that was issued in 
this case under O. 21, R. 22, was not issu¬ 
ed to him but to the guardian-ad-litem 
who had been appointed in the suit on the 
death of his father. Reliance is placed on 
the decision of their Lordships in the Privy 
Council in 42 Cal 72 2 in which it was 
held that notice under S. 248, Civil P. C. 
of 1882 was the basis of the executing 
Court’s jurisdiction to proceed in execution. 
That decision has been dealt with by this 
Court in 13 Pat 467 3 in which Dhavle J 
pointed out that what the Privy Council in 
effect decided in 42 Cal 72 2 was that a 
fo rmer decision of the Calcutta High Court 

lm KamanandGaDpat v Rakhal Maiidal7iT936l2*^ 

A K Pat 496=163 JC 34=1936 PWN 527. 

2. Raghunath Das v. Sunder Das Khetri, (1914) 

1 A I R P C 129=24 I G 304=41 1 A 251_49 

Cal 72 (P C). 114 ^ol — 42 

3 ' *21 Jaideo Prasad R *i, (1934) 

15 P L T 273 274=149 1 C 82 8=13 Pat 467= 
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with reference to the provisions of S. 248 
of the Code of 1882 was a correct decision; 
but Dhavle J. went on to point out that the 
law has been altered by the present Code 
•of 1908, which, in sub-r. 2 of R. 22 has in¬ 
troduced a statutory exception to the gene¬ 
ral rule mentioned in the Privy Council 
decision. The case before Dhavle and Mac- 
pherson JJ. was a case in which notice 
under R. 22 had in fact been issued bub the 
address of the person proceeded against had 
been incorrectly given with the result that 
notice had nob been served in accordance 
with law, and the question was whether in 
these circumstances the sale was a nullity. 
It was held that whore there was only an 
irregularity in the service of notice under 
R. 22 the jurisdiction of the executing 
Court is not affected merely by reason of 
•such irregularity and the sale held can be 
set aside only on proof of substantial loss 
to the judgment.debtor by reason of the 
•irregularity. 

A further limitation to the proposition 
that a sale is always void in the absence of 
a notice properly served under R. 22 is in¬ 
dicated in 7 Pat 790. 4 In that case a notice 
under R. 22 had been issued to the judg¬ 
ment-debtor but had nob been served on 
him. In spite of this he appeared and con¬ 
tested the execution proceedings. It was 
held that the omission to serve the notice 
did not render the sale void. In the present 
case a notice under O. 32, R. 3 must be 
presumed to have been served on the peti¬ 
tioner at the time when the guardian ad 
litem for the minor sons of Bhagbab Prasad 
was appointed. The petitioner apparently 
did not object to the appointment of a guar¬ 
dian ad litem and permitted the Court to 
proceed as if he were in fact a minor al¬ 
though it appears that he had attained 
majority on 3rd March 1935, some eight 
months before the death of his father. The 
notice under R. 22 was directed to the sons 
• of Bhagbat Prasad under the guardianship 
of the guardian appointed by the Court. 
There was therefore a notice issued to the 
persons against whom execution was ap¬ 
plied for as required by R. 22 in its present 
form. The fact that in the case of the peti¬ 
tioner it was nob sent direct to him but to 
the guardian is due solely to the fact that 
the petitioner himself led the Court to be¬ 
lieve that a notice so directed would be pro¬ 
perly served as he held himself out to be a 
minor in t he substitution proceedings. 

4 Fakhrul Islam v. Bhubaneshwar! Kuer, (1929) 
* 16 A I R Pat 79=117 I O 648=7 Pat 790. 


In these circumstances I am not prepared 
to hold that there was any non-compliance 
with the provisions of R. 22. The decision 
in 21 Mad 167 5 is relevant to this point. 
There the managing member of a Hindu 
joint family consisting of himself and two 
minor brothers mortgaged ancestral pro¬ 
perty. The mortgagee brought a suit on the 
mortgage joining the three brothers as de¬ 
fendants. The two younger brothers were 
sued through the elder brother as their 
guardian ad litem. A decree was passed in 
the suit and the mortgaged lands were sold 
in execution. Thereafter the two younger 
brothers sued to have the decree and sale 
set aside on the ground that they had at¬ 
tained majority at the date of the suit and 
had accordingly been wrongly impleaded as 
minors. One of the two younger brothers 
was in fact a major at the date of the insti¬ 
tution of the mortgage suit bub it was found 
as a fact that he was aware of the suit and 
the execution proceedings and that he per¬ 
mitted his eldest brother to conduct the de¬ 
fence on his behalf. In these circumstances 
it was held that both the younger brothers, 
who sued to set aside the mortgage decree 
and the sale held in execution of it, were 
bound by the decree passed in the mortgage 
suit. That decision has been followed by the 
Madras High Court in 39 Mad 1031. 6 I 
would therefore dismiss this application 
with costs. Hearing fee two gold mohurs. 

Rowland J. — I agree. 

G.n /r.k. Application dismissed, 

5. Ramachari v. Duraisami Pillai, (1898) 21 Mad 

6. K. 6 8eshagiri Rao v. Tanguturi Jagannadham, 

(1917)4 AIR Mad 318=32 10 391=39 Madl031. 
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FULL BENCH 

Harries C. J., Dhavle and 

Rowland JJ. 

Chaudhuri Bamdeb Das — Petitioner. 

v. 

Collector of Cuttack — Opposite Party. 


Civil Revn. No. 50 of 1937, Decided on 
28th March 1940, from order of the Dist. 
Judge, Cuttack, D/- 12bh April 1937. 

(a) Orissa Tenancy Act (2 of 1913), S. 104— 
Co-shebaits are co-owners for purposes of S. 104. 


Though the co shebaits to whom a property 
idicated to a single idol has descended are not 
o owners* of the endowed property in the strict 
nse of the word, they ought to be regarded as such 
r the purposes of S. 104 : 32 Cal 129 (P C) arid 
C L J 377 , Bel. on; AIR 1922 P C 193 , Ref .; 
\ Mad 283 and AIR 1916 P C 256 , 1 
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(b) Orissa Tenancy Act (2 of 1913), S. 105- 

Order under S. 105 without notice to other 
party is illegal. 

A Judge in passing an order under S. 105 without 
notice to the party to be affected thereby and 
without giving him an opportunity to show cause 
why a common manager should not bo appointed 
acts in the exercise of his jurisdiction with mate¬ 
rial irregularity. [p 309 q o] 

( c ) Orissa Tenancy Act (2 of 1913), S. 104_ 

oroup of properties jointly managed by co- 
shebaits of one “debottar fund” can be dealt 
with in one case. 

A group of properties jointly managed by the co- 
shebaits of one “debottar fund” can be dealt with 
by the Court in one case on a single application 
under S. 104: 11CWN 1143,Eel.on. [P 309 C 2] 

B. K. Ray and G. C. Das —for Petitioner. 

Dr. D. N. Mifcfcer, G. P. Das and S. C. 
Bose — for Opposite Party. 


» l^hayle J. — This is an application in 
revision against an order of the District 
Judge of Cuttack, directing certain eo- 
3hebaits of dedicated properties, under 
S. 105, Orissa Tenancy Act, to appoint a 
common manager. These properties were 
dedicated by the well-known Chaudhuri 
family of Bhingarpur (in the Cuttack Dis¬ 
trict.) to their family gods, and twenty.three 
members of the family are recorded in the 
Collector’s Registers as the co-shebaits. On 
an application made by the Collector under 
S. 104 of the Act, the District Judge issued 
notices to them. Twenty-one of the shebaits 
said in response to the notices that a com¬ 
mon manager should be appointed, but the 
remaining two raised objections, which were 
overrrded by the District Judge. These two 
shebaits then made the present application 
to this Court. It came in the first instance 
before my Lord the Chief Justice and Row- 
and J., when it was argued for the peti- 
loners that the District Judge had no 
jurisdiction to pass any order under S. 105 
or the Act because the co-shebaits cannot 
be regarded as the co-owner — within the 
meaning of Ss. 104 and 105 _ of the pro 

noLt 68 J 0Sted f m ^ various idols. As the 
directed °b 5 ubllc importance, it was 
hefnrA f u hlat , th ® matter should be laid 

ench of three Judges for disposal. 

n .n^b Ca8 v thU8 Came before fchia Bench, 

Svo’Sq.™, 1 osr* b Wora "*■ ?» 

one h3oT°D nVT ^ by more than 

one idol. D. N. Mitter who appears for the 

thTfT h contended on the other hand, 
that we had here a group of family deities 

mo°P ““° n 4o fUDd;andfchi9se0medtobe 


supported by the fact that the person ap¬ 
pointed by the District Judge had, in fact, 
executed a security bond on his appoint¬ 
ment as a common manager of “the Bhin- 
Q aipur debottar estate. It thus became 
necessary to know precisely how the pro¬ 
perties are owned, as the case would present 
little difficulty if the properties are owned 
jointly by more than one deity. We were 
informed by counsel that there were three 
documents relating to the dedication of 
these properties, one in the possession of 
the petitioners and two in the possession 
of the opposite party; and in order to ascer¬ 
tain the true position, we directed that 
these documents should be translated and 
copies prepared for the use of the Bench. 

When this was done, the parties were heard 
finally. 

The earliest of these documents purports 
to be a deed of partition executed in 1847 
by Choudhuri Lokenath Das of Bhingarpur 
and his three brothers. It does not however 
effect any partition of the family, but pro¬ 
vides that in the event of a partition of the 
secular property of the family, an extra 
snare (Jesfchansa) should be provided for the 
eldest branch and that certain properties 
should not be partitioned because their 
profits (munafa) have been “dedicated” the 
profits of one mauza for the bhog of Sri 
Jagannath .Mahaprabhu, the profits of a 
mukuddami share in another mauza for the 
jam-jatra (festivals) etc., of Sri Bakreshwar 
-Ueb, the profits of one mauza for the bhog 
etc., of the family deity Sri Gopinath Deb 
and the profits of two taluks for the expenses 
of jam. jatra of the same deity and of guests 
and wayfarers, the balance to be deposited 
in the fund of the installed deity” for the 
purohase of lakheraj land, mukuddamis and 
™“ 1 . n / 3ana iu the name of the said deity. 
Whether the dedication of these properties 
or religious and charitable purposes was 
of a complete character may possibly be 
doubted on the terms of this ancient docu 
ment, for it also provided for allowances to 
the poor members of the family in certain 
events. The seba and management of Sri 
Gopinath Deb, apparently the principal 
deity, was not to be partitioned at any time 
and on a partition of the secular properties' 

Th<.t h the deity Kanak.Durga 

Mth^Deh 1 ’ ^ ’k tbe fc0m P le of Sri Gopl- 
bniM.W 7 k 9 ° b6 lnsfca11 ^ ^ a separate 
thi H d 8 the Same com P°und. A deity of 

n^nn^T 6 a ? p6ars later °n as the separate 

r^o P ro P er * ) y—a lakheraj 
bajiafti in a taluk of Sri Gopinath Deb. The 


306 Patna Ramdeb Das v. Collector or Cuttack (FB) (Dhavle J.) A. liWi* 


next document is called a deed of agree¬ 
ment for partition and was executed in 1900 
by 15 members of the family, including four 
minors represented by their guardians. It 
is stated in para. 4 of this document that 
some of the properties shown as dedicated 
in the deed of 1847 had by mistake been 
entered in the Collector’s registers in the 
names of the ancestors of the executants, 
but that the executants had “only joint 
shebaiti and marfatdari right in the debot- 
fcar properties.” The deed provided for the 
partition of 20 mauzas out of the joint 
Becular properties, and stated in para. 9 
that: 

The debottar properties dedicated to any god or 
goddess will be confirmed as dedicated to him or 
her and will be included in one debottar fund. 

Provision was made for the management 
of those secular properties that were to 
remain joint for the time being; and then 
para. 36 dealt with the executants’ “joint 
debottar properties,” an expression on which 
some stress has been laid by the opposite 
party but which does not really throw any 
doubt on the dedicated character of the 
properties: see , for example, 47 I A 140. 1 
The debottar moneys were under para. 37 
to remain in the charge of a mukhtearkar 
and a naib in the temple of Sri Gopinath 
Deb and were referred to in paras. 40 and 
46 as “the fund” and “the said fund.” 
Para. 44 provided that if out of the money, 
deposited in “the said fund,” anybody took 
a loan, the bonds thereof, and if any pro¬ 
perty is purchased, the documents thereof, 
in the names of the gods and goddesses for 
whom purchase is made, “will form the 
joint properties of all shebaits and marfat- 
dars,”—a provision which seems to mean no 
more than that the income of the dedicated 
properties was also to remain joint in the 
hands of the executants as shebaits and 
marfatdars, whereas the secular properties 
were liable to partition. Except for the 
references to the debottar fund, this docu¬ 
ment does not seem to me to suggest that 
any of the dedicated properties were held by 
more than one idol; and the provision that 
all the moneys of the various deities—the 
petition before us puts the number at 25— 
shall be kept in one fund in the temple of 
Sri Gopinath Deb does not preclude the 
separate ownership of these deities and 
make them joint owners of the fund. 

The third and last document to which we 
have been referred purports to be a deed of 

1. A alia Mohan Ghosh v. Nirode Mohan Ghosh 
(1920) 7 A I R P C 129=47 I A 140 (P 0). 


declaration of trust, and was executed in 
November 1912, by 18 members of the' 
family (including three minors) in favour 
of 15 deities. It recites the dedication to 
these deities and declares more than once 
that the ‘ ‘debottar property will remain under 
debottar khanja (dedication),” and that the * 
deities are the “rightful owners” of the 
properties while the executants are “only 
shebaits and marfatdars.” It provides for 
the management of what in para. 5 is called 
the debottar estate. By para. 15 the pro¬ 
perties of all the gods and goddesses are 
named the “Bhingarpur debottar estate 
property,” and the koth (joint) treasury 
and papers of the dedicated properties are 
to remain in the temple of Sri Gopinath 
Deb. In the next paragraph, however, it ie 
provided that separate papers and accounts, 
etc. will be kept of the income and expenses, 
of the respective properties of the aforesaid 
installed deities. Dr. Mitter has stated that 
this was, in fact, never done, and the 
Advocate General has pointed out that this 
deed of 1912 was itself never given effect 
to as the Bhingarpur properties, dedicated as 
well as secular, came under common manage¬ 
ment under Chap. 10, Orissa Tenancy Act, 
in 1913 and were only released in 1928. 
Although in para. 22 of the deed provision 
is made for a koth bhog (joint offering) in¬ 
stead of duar bhog at separate places at 
different times in connexion with the jani- 
jatra of the installed deities, this appears 
to be too slight a circumstance to establish 
such a mingling of the funds of the various 
deities as to entitle us to deal with the 
dedicated properties on the footing that, 
they were, any of them, really vested in 
more than one deity. For the detailed/ 
schedules attached to this deed do not indi¬ 
cate the dedication of any property to more, 
than one deity, while para. 16 points to an 
intention at any'rate to keep the dedica¬ 
tions to each deity separate from those of 
others. It is true that in their application 
for revision the petitioners have themselves- 
spoken of “Sri Gopinath Deb, Sri Dadhiba- 
ban Deb and 23 other deities,” and that-- 
this number is much in excess of what is 
specified in the deed of 1912. But the excess 
may quite possibly be due to some npinor 
deities being placed by the side of the princi¬ 
pal deities and counted among the rightful 
owners of the dedicated properties. No oral/ 
evidence has yet been taken, and the actual- 
number of the family deities is not known. 
Upon the whole there is, in my opinion, no- 
real ground for holding on present materials 
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that any of the dedicated properties are 
held by more than one deity; the bulk of 
them certainly are not. The question must 
therefore be answered whether co-shebaits 
of dedicated properties can be dealt with 
under S. 104 and succeeding Sections of the 
Orissa Tenancy Act. S. 104 runs as follows: 

When any dispute exists between oo-owners of 
an estate sub-proprietary interest or tenure as to 
the management thereof and in consequence there 
has ensued or is likely to ensue, 

(a) inconvenience to the public, or 

(b) injury to private rights, 

the District Judge may, on the application in case 
(a) of the Collector f and in case (b) of any person 
having an interest in the estate, sub-proprietary 
interest or tenure, direct a notice to be served on 
all co-owners, calling on them to show cause why 
they should not appoint a common manager. 

The next Section provides: 

If the co-owners fail to show cause as aforesaid 
within one month after service of a notice under 
8 . 104, the District Judge may make an order 
directing them to appoint a common manager 

The jurisdiction of the District Judgo is 
thus based in the first place on the existence 
of a dispute between co-owners of an 
estate, sub-proprietary interest or tenure as 
to the management thereof.” The word 
co-owners,” or “owner,” is not defined 
either in the Orissa Tenancy Act or in the 
Bihar and Orissa General Clauses Act, Act 
1 of 1917.^The word “proprietor,” however, 
of which owner ” is a synonym according 
to the dictionaries, is defined in cl. 14 of 
S. 3, Orissa Tenancy Act, as meaning “a 
person owning, whether in trust or for his 
own benefit, an estate or a part of an estate,” 
and including also the sub-proprietary in¬ 
terests referred to in cl. 2 of the Section. 

i-u a ? resenfc case there is no dispute that 
the dedicated properties are recorded in the 
names of the deities, while the petitioners 

-l -a 0 opposite party are recorded as their 
shebaits and marfatdars. Entries of this 
m prima facie do not show any separa- 
tion oi the legal from the equitable title, 
and the recorded shebaits and marfatdars, 
whatever their rights may be, cannot, in 
the strict and precise sense which the word 
conveys in law, be said to "own” the dedi¬ 
cated properties, whether in trust or for 

tonred°7 n Dr - fitter endea- 

tees in the general sense, and he has 
referred in support to such cases as 29 Mad 

that' 616 L M aonanghten observed 

themana ger of the temple U by virtue o£ hia office 

C\ r\ _ • m v 


the administrator of the property attached to it • 

as regards the property the manager is in the posi¬ 
tion of a trustee,’* 

and 4.3 Cal 707, 3 in which Lord Shaw spoke 
of the whole assets of an asthal being 

"as the owner thereof 
in trust for the institution itself.” But such 
observations were explained by their Lord- 
ships of the Judicial Committee in the 
later case in 44 Mad 831, 1 when Mr. Ameer 
Ah said that in 43 Cal 707 3 

the decision related to the office of mahant, but in 
the course of their judgment their Lordships con¬ 
ceived it desirable to indicate inter alia what, upon 
the evidence of the usages and customs applicable 
to the institution with which they were dealing 
and similar institutions, were the duties and obli¬ 
gations attached to the office of superior; and they 
used the term “trustee” in a general sense as in 
previous decisions of the Board by way of a com¬ 
pendious expression to convey a general conception 
of those obligations <p. 838) .... Called by vvhat- 

th« r £, ame ’ (l ' “ ahant - shebait, etc.) he is only 

an x custodian of the idol or the 
institution .... In no case was the property con- 

thl e v t 0 v T u eSted ln him ’ nor is he a "trustee” in 

of th«nh.f\* eDSe 0f A he . term , though in view 
of the obligations and duties residing on him ho 

is answerable as a trustee, in the general sense,’ for 
maladministration (p. 840). 

Later on, dealing with the Religious En¬ 
dowments Act, 20 of 1863, Mr. Ameer Ali 
pointed out that 

tho Act contains no definition of the word ‘trustee’* 
it uses indifferently and indiscriminately the terms 
manager, trustee or superintendent, ” clearly 

onc^ the £? pressions were used to connote 
ne and the same idea of management. 

Finally it was definitely laid down in 
that case that 

und . er th . e Hiudu law nor in the Moham- 
medan system is any property “ conveyed ” to a 

shebaitoramutwalliin the case of a dedication. Nor 


—- - ■ ■ _ --- 

2 9 Ramanathan Ohetfci v —. — 

(1906) 29 Mad 283=33 I A “39 ^- PP ifi m r -f 
266 (P 0). wo a a ioy — 16 M L J 


. ~ WA CU UCUlUiillUU, IN Or 

vested in him ; whatever property 
he holds for the idol or the institution he holds as 

manager with certain beneficial interests regulated 
by custom and usage. 

Dr. Hitter has endeavoured to distinguish 
this as a decision with reference to Art. 134 
° Limitation Act, and has argued 

that being a trustee in the general sense, 
the shebait should be regarded as the owner 

°{ q he inl dl /^ a * ed P ™ perfcy for purposes 
fu ? r *89a Tenancy Act The entry 

of the deities in the Collector’s registers as 

proprietors, when read with the definition 

of proprietor in S. 3 (8), Bengal Land 

Registration Act, 1876, imports their pos 

session as owners while it is clear from such 

Sec tions as 38^42^46 of the same Act 

• aTr P 0 2 8 5 h 6=3 a |l V C 683 a = 43 D I S A 

Cal 707 (P 0) d 1 A 73 _ 43 

4 - 

a I 4 302=41 M.a 831 (P C)T 
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that the co-shebaits must be recorded only Tenancy Act. In 2 C L J 377, 6 the question 
in the capacity of managers of the estates. arose whether a suit brought by a shebaib 
S. 104, Orissa Tonancy Act, however, does for rent of a holding situated within a 
not speak of proprietors. S. 93, Bengal dedicated patni was liable to be dismissed 
Tenancy Act, from which the Section was under S. 16, Ben. Ten. Act, because the 
borrowed, was an adaptation of S. 26 of shebait had not on her succession as she- 
Regln. 5 of 1812, which provided for the bait given the notice prescribed by S. 15. 
appointment of managers of joint undivid- S. 16 (with which we may compare S. 16 
ed estates on sufficient cause shown because (4) Orissa Tenancy Act), provides that a 
inconvenience to the public and injury to person becoming entitled to a permanent 
private rights had been experienced from tenure by succession shall not be entitled 
disputes subsisting among the ‘proprietors’ to recovery by suit any rent payable to 
of such estates. Like our S. 104, S. 93 of the him as the holder of the tenure in default 
Bengal Act speaks not of “proprietors” but of such notice. Reading the word ‘holder’ 
of “co-owners of an estate or tenure,” but with the word ‘entitled’ in this Section, it 
the change from “proprietors” to “co- would seem that the Section deals with the 
owners” was merely due to the fact that owner in possession of the tenure. The 
while the former word refers to estates, shebait was not the holder of the patni 


the appointment of a manager was extend¬ 
ed to disputes regarding tho management 
of tenures as well as estates. Even so, the 
word “owner,” or rather “co-owners,” used 
in S. 93, Ben. Ten. Act, or S. 104 of our 
Act is not a term of art, and the verb to 
“own,” according to Webster’s Dictionary 
and the Oxford English Dictionary, is not 
confined to the sense of “be proprietor of” 
but also means “possess.” 

Though there is a distinction in the 
language of jurisprudence between mere 
possession and ownership, possession is 
taken to follow the title, where nothing 
else is known, and this tends to reduce 
the practical distinction between ownership 
and possession, especially in the case of 
persons with a hereditary right to manage 
property on behalf of juristic entities like 
idols. The property dedicated to an idol, 
strictly speaking, is vested in the idol, 
though it is only in an ideal sense that the 
property is held by the idol, 

it still remains that the possession and manage¬ 
ment of the dedicated property belongs to the 
shebait, and this carries with it the right to bring 
whatever suits are necessary for tho protection of 
the property. Every such right of suit is vested in 
the shebait, not in the idol. 

It was for this reason that their Lord- 
ships of the Judicial Committee held in 32 
Cal 129 5 that a shebait suing to recover 
possession of property on behalf of the idol 
was entitled to the benefit of S. 7, Limi¬ 
tation Act. The shebait’s right of manage¬ 
ment of dedicated property on behalf of 
the idol, coupled with the incapacity of the 
idol itself to manage the property, has aLo 
given rise to peculiar problems un der th e 

5. Jagadindra Nath Roy v. Hemanta Kumari 
Debi, (1905) 32 Cal 129=31 I A 203=8OWN 
809=8 Sar 698 (P C). 


tenure, in the strict sense, for the tenure 
was the legal property of the idol. And yet, 
relying on 32 Cal 129 5 and after refer¬ 
ring to earlier Privy Council decisions in 
which it was laid down that the shebait has 
not the legal property but title as manager 
of the religious endowment, Rampini and 
Mookerjee, JJ. held that S. 16 was a bar 
to the recovery of the rent claimed, since 
the right to bring the suit for rent was 
vested in the shebait and not in the idol. 
This decision thus, in effect, treated the 
shebait as a person who for the purpose of 
S. 16 had become “entitled” to the patni 
and was “the holder” of it. The learned 
Judges referred to the reason of the rule 
requiring the notice, and observed that 
there ought not to be any distinction be¬ 
tween secular and dedicated properties in 
this respect, and they considered that “the 
language of S. 16, Bengal Tenancy Act, and 
the reason for the rule contained therein 
were both in favour of the view” that 
S. 16 applied to the shebait no less than 
to the ordinary holder i. e. owner of secular 
tenures. 

Where, as in the present case, a pro¬ 
perty dedicated to a single idol has descend¬ 
ed to a number of co-shebaits, a similar 
line of reasoning leads to the conclusion 
that these co-shebaits, though they are not 
“co-owners” of the endowed property in 
the strict sense of the word, ought to be 
regarded as such for the purpose of S. 104, 
Orissa Tenancy Act. While on the one 
hand, the proprietor idol being a mere' 
“juristic entity,” the management is neces¬ 
sarily in the hands of the co-shebaits, we 
have on the other hand in S. 104 a public 
6 . Mabatulla Nasya v. Nalini Sundari Gupta, 
(1905) 2 C L J 377=10 C W N 42. 
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means of dealing with disputes not as to 
title but as to the management of the pro¬ 
perty, in the shape of appointment of a 
common manager under the District Judge, 
and as such appointment is to be made in 
eases of inconvenience to the public no less 
than of injury to private rights, there is 
even less reason to construe the word “co¬ 
owners” strictly so as to exclude these 
hereditary co-shebaits than in 2 C L J 
377.° The Section deals with disputes as to 
management among those who are entitled 
to manage the endowed property (whether 
an estate, sub-proprietary interest or a 
tenure) as distinguished from those who 
pay rents to them, and the co-shebaits cer¬ 
tainly pay no rents except what may be 
payable by the deities. 

The principal ground on which the order 
of the District Judge has been assailed, 
namely that the District Judge had no juris¬ 
diction because co-shebaits are not within 
the Section, must therefore, in my opinion, 
be overruled. It has also been contended 
on behalf of the petitioners that no order 
should have been made under S. 105 of 
the Act without giving them' an oppor¬ 
tunity of showing that there was no incon- 
vemence to the public nor injury to private 
rights on account of any dispute between 
co-shebaits. It appears that this objection 
was specifically taken in the lower Court 
by at least one of the petitioners before us. 
The learned District Judge however dealt 
with the question “whether the appoint¬ 
ment of a common manager is warranted 
y the circumstances of the present case” 
entirely on the basis of a report submitted 
to the Collector by a Deputy Collector 
alter making an enquiry on the spot. It 
Has been urged that the petitioners were 
no Parties to this enquiry and had no notice 
ol !t. The learned District Judge treated 
report toe Deputy Collector as if it 
was evidence in the case like the report of 

f0r local investigation, ap- 

Snder R U in er ( n 9 and submitting a report 

Dennl,? P n 0f .°- 26 ’ Givil R C - But the 
and* tho Golle . otor had no such authority, 

before himt'f Ju , dge ou ^ to have had 
before him materials which could properly 

tioners bJ ° aC °° UDfc &S against ^se peti! 
hev^ hStoe conclusion that 
they had failed to show cause within the 

meaning of S 105, Orissa Tenancy aS The 

application of the Collector under S. 104 

Deiutv CoVT d ° Q thiB re P° rt of th e 
jurisdiction to proceed under the Section 


and call on the co-shebaits to show cause 
why they should not appoint a common 
manager; but he arrived at the conclusion 
that the petitioners had failed to show cause, 
without giving the petitioners an oppor¬ 
tunity to show that the report was wrong, 
and in doing so, he plainly acted in the 
exercise of his jurisdiction with material 
irregularity. On this ground therefore I 
would set aside the order complained of 
and remand the case to the District Judge 
for dealing with in accordance with the law. 

The Advocate-General also urged that 
the proceedings below were irregular, in 
that the separate properties of so many 
idols were dealt with on one application 
made to the District Judge by the Collector. 
The point does not appear to have been 
taken below, and in any case it will not be 
wrong in the view that I have taken of the 
position of these co-shebaits, with their one 
debottar fund,” to deal in one case with' 
a group of properties jointly managed by 
them : see 11 C W N 1143 7 for an instance 
wheie the appointment of a common mana¬ 
ger for a group of properties was contem¬ 
plated. It has also been urged that some 
of the dedicated properties are outside the 
jurisdiction of the District Judge of Cuttack. 
This point does not appear to have been 
pressed below; but the petitioners should 
in my opinion, bo at liberty to take it in 
the lower Court when the case is dealt with 
there on remand. The only other point 
urged before us is that there are G4 co- 
shebaifcs, though only 23 are recorded in 
the Collector’s registers. It does not seem to 
me however that the petitioners can now 
be. allowed to make any grievance of this 
point in revision. I would how 7 ever leave it 
open to the District Judge, if he should 
think fit, to have the minor members of the 
family brought on the record under proper 
guardianship before proceeding further, in 
case any adult members should appear to 
be bent upon creating needless difficulties, 
whatever the cost to themselves, in order to 
harass the enemy or hamper the authorities. 
Rowland J. — I agree. 

Harries C. J. — I agree with Dhavle J. 
that in the strict sense of the terms a she- 
bait is neither the owner nor trustee of 
dedicated property. S. 104, Orissa Tenancy 
Act, is concerned with the management of 
property and there can be no doubt that 
the powers of management of property are 
vested in the shebaits. For the purposes of 
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management co-sbebaits are in the position 
of co-owners and I also agree with Dhavle J. 
that they must be regarded as such for the 
purposes of this Section. 

g.n./r.k. Order accordingly. 
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Fazl Ali and Chatterji JJ. 

Mt. Daulat Kuar and another — 

Plaintiffs — Appellants, 
v. 

Bishundeo Singh and others — 

Defendants — Respondents. 

Appeal No. 708 of 1938, Decided on 
22nd December 1939, from appellate decree 
of Dist. Judge, Patna, D/- 14th April 1938. 

(a) Civil P. C. (1908), S. 100 — Finding that 
plaintiffs are half-sisters is binding in second 
appeal. 

Finding by the lower Court that plaintiffs are 
half sisters is a finding of fact and therefore is 
binding in second appeal. [P 310 C 2] 

(b) Civil P. C. (1908), S. 100 — Evidence — 
Appreciation of, by lower Appellate Court 
cannot be questioned in second appeal. 

Where a salo deed constituting a piece of evi¬ 
dence has been duly considered by the lower Appel¬ 
late Court, the appreciation of evidence by it 
whether right or wrong cannot be questioned in 
second appeal. [P 311 C 1] 

^t(c) Hindu Law of Inheritance (Amendment) 
Act (2 of 1929), S. 2 — Act should be strictly 
construed — V/ord “sisters” in S. 2 does not 
include half-sisters. 

The Act alters the Mitakshara law of succession 
to a certain extent. That being so the Act must 
be strictly construed and words must not be read 
into it which are not there. While passing the Act 
the Legislature must bo presumed to have been 
aware of the well-recognized distinction existing 
under the Hindu law between a sister and a half- 
sister; and if it was their intention to include 
half-sisters also within the new class of heirs she 
would have been specifically mentioned in S. 2. 
The Act proceeded on the principle of affinity and 
the Legislature might have advisedly left her out 
of consideration. The position of a half-sister being 
distinct from that of the sister even under those 
schools of Hindu law which recognize them as 
heirs, there is no justification for reading the word 
“sister” in 8. 2 as including half-sister : A I R 
1933 All 491 (F B); AIR 1938 Mad 364 and AIR 
1935 Oudh 332 , Rel. on; AIR 1938 Nag 134 and 
AIR 1938 Nag 97 , Dissent.; AIR 1936 Lah 
662 , Ex V l. [P 312 C 2; P 313 0 1] 

K. Husnain and Girja Nandan Prasad — 

for Appellants. 

L. K. Jha, G. Sharma and M. Rahman 

— for Respondents . 

Chatterji J. — This appeal arises out of 
a suit brought by Mt. Daulat Kuar and 
Mt. Besar Kuar, daughters of Jaglal Singh 
deceased, who was governed by the Mitak¬ 
shara school of Hindu law, for a declara¬ 
tion that a sale deed dated 20th May 1932, 


executed by their mother Mt. Sulachan 
Kuar, defendant 5 in favour of defendants 
1 to 4 is not binding on them. Admittedly 
the last full owner of the disputed property 
was Bamasre Singh son of Jaglal Singh. 
The plaintiffs as sisters of Ramasre Singh 
claimed to be his next reversionary heirs. 
The suit was contested by defendants 1, 3 
and 4 on the grounds inter alia (1) that the 
plaintiffs were half-sisters of Ramasre Singh 
and as such could not be his heirs and had 
therefore no locus standi to bring this suit 
and (2) that the sale deed was justified by 
legal necessity. The learned Munsif who 
tried the suit held that legal necessity was not 
proved for the sale, but he dismissed the suit 
on the finding that the plaintiffs were half- 
sisters of Ramasre Singh and were there¬ 
fore not his heirs. On appeal to the District 
Judge this decision has been affirmed. 
Hence this second appeal by the plaintiffs. 
Mt. Dault Kuar having since died, Mt. Besar 
Kuar is now the sole appellant. 

Two questions have been raised in this 
appeal, first, whether the plaintiffs were 
full sisters of Ramasre Singh as alleged by 
them ; and second, even if they were his 
half-sisters whether they were his heirs. 

On the first question both the Courts 
below have found as a fact that the plain¬ 
tiffs who were admittedly born of the womb 
of Sulachan Kuar, defendant 5 were half-^ 
sisters of Ramasre Singh. This being a find¬ 
ing of fact would be binding in second 
appeal. But Mr. Khurshaid Husnain for the 
appellant contends that this finding is vitia¬ 
ted by error of law. In the first place, he 
argues that in the sale deed in question 
Sulachan Kuar, the vendor, is described 
as mother and heir of the deceased Ramasre; 
so defendants 1 to 4, the vendees, would 
be estopped from disputing her title and 
consequently from denying that she was 
the mother of Ramasre, because her title 
depended upon her status as mother of 
Ramasre. Necessarily they would also be 
estopped from denying that the plaintiffs 
were full sisters of Ramasre. But in order 
that estoppel may be used against defen¬ 
dants 1 to 4 it must be shown that they 
made some representation which induced 
defendant 5 to execute the sale deed. Of 
this there is no proof whatever. On the 
contrary defendants 1 to 4 might have 
honestly believed that their vendor, defen¬ 
dant 5 had good title to the property she 
was conveying. Again the plaintiffs do not 
claim through defendant 5, but claim in 
their independent right; and so far as they. 
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are concerned it cannot even be suggested 
that they were induced to do anything 
by any representation made by defendants 
1 to 4. The question of estoppel therefore 
does not arise. Mr. Khurshaid Husnain 
then contends that even if the recital in the 
sale deed does not create any estoppel it 
must at any rate be regarded as a strong 
piece of evidence. It may be so, but it is 
after all a piece of evidence and the learned 
jDistrict Judge in appeal has duly consi¬ 
dered it. His appreciation of this evidence 
imay be right or wrong, but it cannot be 
questioned in second appeal. Mr. Khur- 
-shaid Husnain next complains that the 
Courts below have not attached due impor¬ 
tance to the plaint, Ex. 1, in Suit No. 66 of 
1935, which was brought by a mortgagee 
to enforce a mortgage executed by Ramasre 
Singh, deceased. In that plaint Mt. Sulachan 
Kuar, who was defendant 1, was described 
as the mother and the present plaintiffs, 
who were also defendants, as full sisters of 
Ramasre. But these assertions were not de¬ 
nied in their written statement by the pre¬ 
sent defendants 1, 3 and 4 who also were 
defendants in that suit. The learned District 
Judge has pointed out that in that mort¬ 
gage suit in which the presont defendants 
1, 3 and 4 were impleaded as transferees 
from Sulachan Kuar the question whether 
Sulachan Kuar was the mother or the pre¬ 
sent plaintiffs were full heirs of Ramasre 
was irrelevant, and therefore no inference 
can be drawn against the defendants from 
their not having denied those assertions. 
This view of the learned Judge seems quite 
right. 

Mr. Khurshaid Husnain in the next place 
contends that the learned District Judge 
has not at all considered the oral evidence 
adduced by the parties on the point under 
consideration. This is no doubt true to some 
extent, but the learned Judge has referred 
*•0 certain facts disclosed by the evidence 
which in his opinion are sufficient to prove 
that the plaintiffs could not be the full sis¬ 
ters of Ramasre. In the present plaint it is 
stated that Ramasre who died in Bhado 
1338 was at the time of his death aged only 
26 years. The present age (at the time of 
hearing of the suit) of Daulat Kuer, plain¬ 
tiff 1, is about 18 or 20 years. Ramasre was 
therefore more than 10 years older than 
Daulat Kuar. Sulachan Kuar in her evi¬ 
dence says that Daulat was born three 
years after her marriage and Ramasre was 
10 years older than Daulat. The learned 
District Judge considers that 


these two statements are sufficient to disprovo the 
claim of Daulat Kuar and Besar Kuar to bo full 
sisters of Ramasre. 

We have looked into the oral evidence 
adduced by the parties which is conflicting. 
In my opinion no useful purpose will be 
served by remanding the case for recording 
a finding after consideration of the oral 
evidence because the above statements re¬ 
lied on by the learned Judge fully justify 
his finding. 

The next question turns on the meaning 
of the word “sister” in S. 2, Hindu Law of 
Inheritance (Amendment) Act 2 of 1929. 
Under the Hindu law as it stood boforo this 
Act was passed in 1929, sister was not an 
heir at all except in the Presidencies of 
Bombay and Madras. It is under this Act 
that the plaintiffs as sisters of Ramasre 
Singh claimed to be his heirs. S. 2 of the 
Act runs as follows: 

A son’s daughter, daughter’s daughter, sister, 
and sister’s son shall, in the order so specified, bo 
entitled to rank in the order of succession next 
after a father’s father and before a father’s brother: 

Provided that a sister’s son shall not include a 
son adopted after the sister’s death. 

Mr. Khurshaid Husnain contends that 
sister in this Section includes a half-sister. 
According to Murray’s Oxford Dictionary 
“sister” means “a female in relationship to 
another person or persons having the same 
paronts.” This is however followed by a 
note that it is “sometimes loosely used in 
the sense of half-sister and in that of sister- 
in-law.” This suggests that strictly speak¬ 
ing sister does not mean half-sister. In the 
Concise Oxford Dictionary the meaning of 
‘sister’ is given as “daughter of same parents 
(also sister german) or strictly half-sister 
parent as another person.” According to 
Webster’s Dictionary ‘sister’ means 

a female person, or by extension, animal, consi¬ 
dered in her relation to another person or animal, 
having the same parents (whole sister) or one 
parent in common (half-sister). 

Though Webster gives a much wider 
meaning, the preponderance of opinion 
seems to be that sister does not include 
half-sister in the strict sense of the term. 
In Stroud’s Judicial Dictionary relied upon 
by Mr. Khurshaid Husnain there is no 
separate meaning given for the word “sis¬ 
ter, but it occurs with brother where it is 
stated that a gift to brothers ; sisters in¬ 
cludes the half-blood” and reference is 
made to the case in 68 E R 840 1 from which 
the following passage in the judgment of 
Turner V. C. is quoted: 

I think that, in general, when a man speaks of 

f 1 !®_br others and sis te rs he sp eaks of them, not 

1. Grieves v. Raw ley, 68 E R 840^ 


A. I. R. 
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■with reference to the definition of the word in the 
dictionary, but as a class standing in the same re¬ 
lation to one or both of his parents in which he 
himself stands. 

This passage itself shows that the dic¬ 
tionary meaning of the words ‘brother* and 
‘sister’ is otherwise. In the aforesaid case, 
however which related to the construction 
of a will it was held that the description of 
“nephews and nieces” in the will included 
the children of brother or sister of half- 
blood of the testator. In (1903) 1 Ch D 138^ 
cited by Mr. Khursbaid Husnain which also 
was a case of a will, it was held that the 
words “nephews and nieces” mean prima 
facie the children of brothers and sisters 
including those of the half-blood. Neither 
Stroud nor these cases therefore are of any 
assistance to the appellant. There appears 
to be no reason why the dictionary meaning 
as given by Murray should not bo accepted. 
Mr. Khurshaid Husnain then contends that 
whatever may be the dictionary meaning of 
the word “sister” we must construe it with 
reference to the subject-matter with which 
the Act 2 of 1929 deals. He has referred to 
the following passage in Maxwell on the 
Interpretation of Statutes, Edn. 7, p. 46 : 

Whenever a statute or document is to be con¬ 
strued, it must be construed not according to the 
mere ordinary general meaning of the words but 
according to the ordinary meaning of the words 
as applied to the subject-matter with regard to their 
use unless there is something which renders it 
necessary to read them in a sense which is not 
their ordinary sense in tho English language as 
so applied. 

It is argued that the Hindu law of suc¬ 
cession recognises no difference between 
relations of full blood and those of half- 
blood except that among themselves pre¬ 
cedence is given to the former over the 
latter, and this conception of Hindu law 
must be kept in view in construing the 
Hindu Law of Inheritance (Amendment) 
Act 2 of 1929. Now, this Act, as S. 1, cl. (2) 
shows, applies to persons subject to the law 
of Mitakshara. Under that law as applied 
in different parts of India except in the 
Presidencies of Bombay and Madras sister 
was not recognized as an heir at all. Accord¬ 
ing to the Bombay School, she is an heir 
as a Gotraja Sapinda, being the father’s 
daughter, while according to the Madras 
School she comes in as a bandhu. Half- 
Bister is also an heir under both these 
Schools but comes next after sister. Even in 
the Bombay Presidency in cases governed 
by the Mayukha half-sister does not come 

2. Cozens Miles v. Wilson, (1903) 1 Ch 1)138=72 
Ij J Ch 39=87 L T 581=51 W R 220. 


immediately after full sister but father’s 
father and half-brother intervene between 
them. According to Mayukha even a half- 
brother is removed from the full brother 
by several places, the intervening heirs 
being (1) full brother’s son (2) father’s- 
mother and (3) full sister. The position of 
a half-sister being thus distinct from that 
of the sister even under those Schools of 
Hindu law which recognize them as heirs, 
there is no justification for reading the word 
‘sister’ in S. 2 of the Act in a sense differ¬ 
ent from its ordinary meaning in the| 
English language. Let us then look to the' 
scheme of the Act. It refers to certain spe¬ 
cified near relations, namely, (1) son’s 
daughter, (2) daughter’s daughter, (3) sister 
and (4) sister’s son. The first three, being 
females, were not recognized as heirs at all 
under the Hindu law except only in the 
Presidencies of Bombay and Madras, and 
even in those Presidencies these females, 
rather the first two of them, were postponed 
to many remotely connected heirs. The 
fourth, that is sister’s son, though already 
an heir, ranked as a bandhu and thus occu¬ 
pied a much inferior position. By the new 
Act the claims of these four relations on 
the ground of propinquity were recognized 
and they were brought in within the nearer 
group of heirs, namely the Gotraja Sapindas 
and were assigned their place between the 
father’s father and father’s brother. 

The Mitakshara law of succession was 
thus altered to a certain extent by legis¬ 
lative enactment. That being so, the Act; 
must be strictly construed and words must 
not be read into it which are not there. 
While passing the Act, the Legislature must 
be presumed to have been aware of the 
well-recognized distinction existing under 
the Hindu law between a sister and a half- 
sister, and if it was their intention to in¬ 
clude half-sister also within the new class 
of heirs she would have been specifically 
mentioned in S. 2. The Act proceeded on 
the principle of affinity and the Legislature 
might have advisedly left her out of consi¬ 
deration. Mr. Khurshaid Husnain suggests 
that ‘sister’ is a generic term and should be 
interpreted as ‘father’s daughter’ in which 
case half-sister would be included in the 
term. This suggestion is based on the fol¬ 
lowing passage from Nanda Pandit’s com¬ 
mentary on placitum 5 in S. 5 of Chap. 2 of 
the Mitakshara : 

The daughters of the father and other ancestors, 
must be admitted, like the daughter of the man 
himself, and for the same reason. 
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Following this text the Bombay School 
recognised the sister to be an heir as a 
gotraja sapinda. The text expressly says 
“the daughters of the father”. This cannot 
afford any guide for interpreting the plain 
word ‘sister’ used in the Act. Again if 
‘sister’ be read to mean ‘father’s daughter’, 
sister and half-sister would both come under 
the same category and would inherit to¬ 
gether. This would be opposed to the spirit 
of the Act itself which is based on consi¬ 
derations of propinquity. It is said that in 
such a case the general principles of Hindu 
law will apply so that full blood will 
exclude the half-blood. But the Act is 
enacted, as the Preamble shows, 

to alter the order in which certain heirs of a Hindu 
male dying intestate are entitled to succeed to his 
estate. 


These heirs are specified in S. 2 and the 
order in which they are entitled to rank is 
fixed by it. The Act supersedes the Hindu 
law in certain respects and in matters 
governed by the Act there is no scope for 
the operation of the general principles of 
Hindu law. If half-sister is to come in, sho 
will have to be placed after sister and before 
sister’s son in the Section. But is this 
permissible under the Section as it stands ? 
In my view it is difficult to hold that sister 
as contemplated by the Section includes a 
half-sister. This view is supported by the 
Full Bench decision of the Allahabad High 
Court in 55 All 725 3 and the decision of a 
Division Bench of the Madras High Court 
in A I R 1938 Mad 364. 4 The same view is 
also taken by the Oudh Chief Court in 11 
Duck 148. 5 A contrary view however has 
been taken by the Nagpur High Court in 
the Full Bench case in A I R 1938 Nag 
134 6 which follows an earlier decision of 
the same Court in AIR 1938 Nag 97. 7 In 
these cases the learned Judges of the Nagpur 
High Court proceeded on the view that 

to exclude a half blood where the full blood is 
entitled to succeed would be contrary to the general 
principle of Hindu law and B. 2 of Act 2 of 1929 
should be interpreted so far as it is possible in 
accordance with the notions of Hindu law. 

But their Lordships had to recognise the 


3. Ramadhar v. Mt. Budesra, (1933) 20 A I R 

jv'frr 145 1 0 529=55All 725=1933ALJf 
(r 13). 

4. Angamuthu v. Sinnapennammal, (1938) 

AIR Mad 304=182 I 0 734. 

5. Kabootra v. Ram Padarath, (1935) 22 A I 

Oudh 332=155 I 0 94 = 1935 OWN 545 
11 Luck 148.>j 

0. Amrut v. Mt. Thagan, (1938) 25 A I RNagl 
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7 * S J^2o a T Raghoba > (1938) 25 A I R Nag 
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distinction between full sister and half- 
sister in case of competition inter se. In 
case of such competition the full sister 
would exclude the half-sister. What would 
then be the position of a half-sister in the 
order of succession specified in S. 2 of the 
Act ? Tho Act itself makes no such provi¬ 
sion. Are we to supplement the Act and 
declare that half-sister would come after 
sister ? To do so will be importing into the 
Act something which is not there. In 18 
Lab 525 s the learned Judges of tho Lahore 
High Court referring to tho decision of the 
Full Bench of the Allahabad High Court in 
55 All 725* observed as follows : 

The decision of the Full Bench however pro¬ 
ceeded on the general grounds and laid down 
categorically that the word ‘sister’ in S. 2 of tho 
Act 2 of 1929 does not include a half-sister. With 
great respect I think that the conclusion of the 
learned Judges is expressed too broadly and I confess 
1 have great doubts as to the soundness of the 
reasons on which it is based. But as already stated 
it is not necessary to express a final opinion on this 
point in this case. 

Thus, there was no express decision on 
the point in this Lahore case. In the view 
I take the plaintiffs were not the heirs of 
Ramasre Singh and had no right to bring 
the suit for a mere declaration. I would 
therefore dismiss the appeal but in tho cir¬ 
cumstances, without costs. 

Fazl Ali J. — I agree. 

G .N./R .K. _ _ Appeal dismi ssed . 

8. Rameshwar v. Mt. Gauapati Devi, (193d) 23 
AIR Lah G52 = 1GG I 0 753= I L R (1937) 
18 Lah 525=39 P L R 529. 
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Rowland J. 

Muzafferpur Municipality 

v. 

Tara Prasad and others. 

Criminal Ref. No. 41 of 1939, Decided 
on 7th November 1939, made by District 
Magistrate, Muzafferpur, D/- 18th Septem¬ 
ber 1939. 

(a) Bihar and Orissa Municipal Act (7 of 
1922), Ss. 259 and 354—Orders fixing local 
limits under S. 259 (1) and fee in respect of 
licences under S. 259 (3) are not rules or bye¬ 
laws — Confirmation by Local Government 
under S. 354 is not condition precedent to 
their taking effect. 

The fixing of local limits under S. 259 (1) is not 
the making of a rule. It is more of the nature of 
an order applying a Section of the Act. The nature 
of a rule under the Act can in general be gathered 
from a reference to the various Sections in which 
the rule making power is conferred. An order 
under S. 259 (1) making a licence necessary for 
owners of surkhi mills is not in any way ana¬ 
logous to any of the rules which either the Local 
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Government or the Commissioners at a meeting 
.are authorized by the Act to make. Such an order 
is not a rule at all. [P 315 C 1] 

The scheme of the Act in the matter of em¬ 
powering tho Commissioners to make bye-laws 
is somewhat similar to that in the matter of the 
powers to make rules. [P 316 0 1] 

Therefore orders requiring licences to bo taken 
out under S. 259 (1) and fixing a fee in respect of 
tho liconces under S. 259 (3) can no more be re¬ 
garded as bye laws than they can be regarded as 
rules. That being so, these orders do not require 
under S. 354 to bo confirmed by the Local Govern¬ 
ment as a condition precedent to their taking 
effect. CP C 2] 

(b) Bihar and Orissa Municipal Act (7 of 
1922), Ss. 264 and 259—Orders passed by 
Commissioners under S. 259 (1) and (3) are 
not matters of same nature as contemplated by 
S. 264 and are not bye-laws. 

Tho power to make bye-laws in connection with 
offensive or dangerous trades, occupations or pro¬ 
cesses is conferred by S. 264 and the bye-laws 
which may be made under this Section may pro¬ 
vide for inspection and regulation of the conduct 
of business in a place used for any of tho purposes 
mentioned in S. 259 and also generally for preven¬ 
tion of nuisanco affecting tho public health, safety 
or convenience. Tho orders under 8. 259 (1) and 
(3) do not relate to matters of tho same nature as 
tho matters to bo provided for by bye-laws under 
S. 264 and therefore the orders can no more be re¬ 
garded as bye-laws than they can be regarded as 
rules. CP 315 C 2] 

(c) Bihar and Orissa Municipal Act (7 of 
1922), Ss. 263 and 259—Prosecution under 
Ss. 263 and 259, accused not having applied 
for licence—Fact that he applied for reduction 
of licence fee and had not received orders is of 
no avail — But it may in event of conviction 
be considered in extenuation of sentence. 

Where a person fails to comply with the provi¬ 
sions of S. 259 and is consequently prosecuted 
under S. 263 read with S. 259, the fact that al¬ 
though before prosecution ho had not applied for 
a licence, ho had presented a petition for a reduc¬ 
tion of licence fee and had not received orders 
thereon cannot alter the legal position,though it is 
open to him in tho event of a conviction to put it 
forward as a matter to be considered in extenua¬ 
tion of tho sontenco to bo passed. [P 316 C 2J 

Baldeva Sahay — for Reference. 

Hareshwar Prasad Sinha — 

against Reference. 

Order. _This is a reference by the 

District Magistrate of Muzafferpur under 
S. 438, Criminal P.C., asking this Court to 
revise the judgment and order of a Magis¬ 
trate of the Third Class in Muzafferpur 
whereby the accused Tara Prasad was ac¬ 
quitted of an offence, punishable under 
S. 263 read with S. 259, Bihar and Orissa 
Municipal Act, consisting in the keeping 
without a licence within the Muzafferpur 
Municipality of a place used for the trade 
or business of a surkhi mill. It is not denied 
that the opposite party had been for some 


time past working a surkhi mill within the 
Municipality and was operating his surkhi 
mill in the month of March 1939, in which 
the present complaint was presented. There 
was formerly no prohibition under S. 259, 
of the keeping of a surkhi mill within the 
Municipality without a license. It is not 
one of the trades or businesses referred to 
in S. 259, sub-s. (1), els. (i) to (xiii) but the 
Section can be made applicable to other 
manufactures, processes or businesses which 
are declared by the Local Government by 
notification to be dangerous or offensive 
under cl. (xiv). In pursuance of this clause 
the Local Government by Notification 1181 
L. S. G. dated 15fch March 1937, declared 
that the running of surkhi mills was offen¬ 
sive. The notification was duly published. 
As a result of this the provisions of S. 259, 
sub-s. (1) became operative, that is to say, 
it was now within the power of the Com¬ 
missioners at a meeting to fix local limits 
within which no place might be used for 
the purpose mentioned without a license. 
In that connexion sub-s. (3) of S. 259 also 
became operative whereby the Commis¬ 
sioners at a meeting became empowered, 
subject to a maximum to be fixed by the 
Local Government to levy a fee. The Local 
Government fixed as maximum fee for such 
a license the sum of Rs. 100 by Notifica¬ 
tion 1182 L. S. G., dated 15th March 1937. 
The Commissioners at a meeting held on 
29th July 1938, resolved that within the 
whole area of the Municipality no place was 
to be used for a surkhi mill without a 
license. They also resolved that the fee 
for a license for a surkhi mill should be 
Rs. 100. These proceedings of the Munici¬ 
pal Commissioners are said to have been 
published and it is certain that the opposite 
party, the present accused, had knowledge 
of them, for there are on the record two 
petitions by way of protest, one presented 
by this opposite party alone and ,one by 
himself and some other owners of surkhi 
mills, against the magnitude of the fee. . 

The point raised in the trial Court which 
succeeded there was that the resolutions of. 
the Municipality which require licenses to 
be taken out for running surkhi mills and 
which fixed the fee to be levied are rules 
framed by the Municipal Commissioners to 
which S. 354, Municipal Act, is applicable. 
In this Court for the respondent it has been 
contended that they are rules or by-laws, 
and in either case subject to the provisions 
of S. 354. That Section enacts in two sub¬ 
sections that the power of the Commis- 
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sioners to make rules and to make bye-laws 
shall be subject to the condition of such 
rules not taking effect until they have been 
confirmed by the Local Government. In the 
case of bye-laws, previous publication and 
Gazette publication are also conditions pre¬ 
cedent to the taking effect of the bye-laws. 

But the fixing of local limits [Sec. 259, 
.sub-s. (1)] is not the making of a rule. It is 
more of the nature of an order applying a 
Section of the Act. The nature of a rule 
; under the Act can in general be gathered 
Irom a reference to the various Sections in 
|Which the rule making power is conferred. 
Such Sections occur in various parts of the 
Act which is thus arranged that power to 
make rules governing a particular subject is 
placed at the end of that part or chapter of 
^he Act dealing with the particular subject. 
Thus, we find the Local Government is 
given power to make rules regulating 
municipal fund and accounts in S. 81 which 
is at the end of Chap. 3, power to make 
rules in connexion with assessment and 
collection of taxes under S. 163 which is 
at the end of Chap. 4, power to make rules 
regarding drainage schemes, water works, 
etc., under Sec. 325 which is at the end of 
Chap. 9, and so on. The Commissioners are 
given power to make rules in Ss. 3S, 42 and 
52, and these rules deal with limited mat¬ 
ters affecting the internal administration of 
the Municipality and its office. Thus, S. 38 
authorizes rules for pensions and provident 
funds of municipal servants. S. 42 autho¬ 
rizes rules as to the duty, appointment, 
punishment and removal of municipal offi¬ 
cers and servants, and S. 52 authorizes 
rules governing the election of Chairman, 
Vice-Chairman and President of Municipal 
meetings and the conduct of business. So 
the order making a license necessary for 
owners of surkhi mills is not in any way 
analogous to any of the rules which either 
the Local Government or the Commis¬ 
sioners at a meeting are authorized by the 
Act to make, and I am quite clear that such 
an order is not a rule at all. 

Now I turn to the alternative submis¬ 
sions put forward here that the order is to 
be regarded as a bye-law. The scheme of 

e c in the matter of empowering the 
ommissioners to make bye-laws is some- 
w a similar to that in the matter of powers 
to make rules; that is to say, at a number 
of places in the Act power is given to make 
ye- aws dealing with a particular subject 
such as in S. 153 for the registration of 


dogs, in S. 195 to make bye-laws for the 
regulation of buildings, in S. 234, to make 
bye-laws regulating the use of public water 
supply, and so on. The power to make bye¬ 
laws in connexion with offensive and dan-i 
gerous trades, occupations or processes is 
conferred by S. 264, and the bye-laws 
which may be made under this Section 
may provide for inspection and regulationj 
of the conduct of business in a place used 
for any of the purposes mentioned in S. 259 
and also generally for the prevention of 
nuisance affecting the public health, safety] 
or convenience. The order requiring licenses 
to be taken out and the order fixing a fee 
in respect of the licenses are not matters 
of the same nature as the matters to be 
provided for by bye-laws under S. 264, and 
in my view these orders can no more be 
regarded as bye-laws than they can be 
regarded as rules. The resolutions were 
passed not under the powers conferred by 
8. 264 but under the powers conferred by 
S. 259, sub-s. (1) and S. 259, sub-s. (3). That 
being so, these orders did not require under 
S. 354, Municipal Act, to be confirmed by 
the Local Government as a condition pre¬ 
cedent to their taking effect. It follows 
from this that to use any place without a 
license for the purposes of a surkhi mill 
within the Muzafferpur Municipality is an 
offence within S. 263, sub-s. (1), Bihar and 
Orissa Municipal Act. This may be suffi¬ 
cient to dispose of the point of law directly 
raised in the reference so far as the require¬ 
ment of taking out a license was concerned 
and the contention that this requirement 
had not become effective in law for want of 
confirmation by the Local Government. 

A further point has been argued with 
reference to a resolution taken at the samo 
meeting of the Municipal Commissioners 
imposing certain conditions on the grant of 
a license. It was resolved by the Municipal 
Commissioners that conditions be imposed 
on the grant of licenses to the effect that 
no mill of the aforesaid nature shall be 
erected within the Municipal limit if it lies 
within a distance of 300 yards from the 
nearest habitation. Other conditions in¬ 
cluded provision for proper arrangements 
for effective removal of all offensive or un¬ 
wholesome matter for inspection by Muni- 
cipal Officers and for keeping raw materials 
safe from damp or rain. These are matters 
of the kind which S. 264 empowers the 

Commoners to regulate by bye-laws: and 

had this been a prosecution for breach of 
those conditions under S. 263 (2) the 
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question might arise whether their con¬ 
firmation by the Local Government was 
necssary to make them effective. But this 
being a prosecution under S. 263 (1) the 
question does not arise. 

It is represented that the respondent, 
who in May 1939 in pursuance of an appli¬ 
cation by him for a license remitted by 
money order, the license fee of Us. 100 has 
been treated as ineligible for such a license 
on the ground that the position of his mill 
is not beyond the distance of 300 yards 
from the nearest habitation, and I am asked 
to pronounce that the conditions laid down 
for the grant of license are of the nature of 
rules or bye-laws, that they are ineffective 
unless and until confirmed by the Local 
Government and that this point is not un¬ 
substantial because the Local Government 
itself in recommending the Municipalities 
to introduce licensing of oil, flour and surkhi 
mills had expressly cautioned Municipali¬ 
ties that the requirement of 300 yards clear 
distance from the nearest habitation ought 
to be enforced in the case of mills already 
existing. It is also suggested that to attach 
such a condition precedent to the grant of a 
license is in contravention of sub-s. (2) of 
S. 259 which enacts that a license for any 
of the purposes mentioned in sub-s. (l) is 
not to be withheld unless the Commis¬ 
sioners have reason to believe that the 
business which it is intended to establish 
or maintain would be offensive or danger¬ 
ous to persons residing in or frequenting 
the immediate neighbourhood. The question 
of the propriety of a prosecution might 
arise if at the date of the institution of the 
proceedings before me the respondent s 
position had been that of a person who had 
applied and paid the fee for a licence which 
the Commissioners were not legally justified 
in withholding from him, on the ground 
that any restriction on the grant of licenses 
in contravention of S. 259, sub-s. (2) would 
be ultra vires of the Commissioners. Ilad 
that been the position of the respondent, 
the argument might require serious consi¬ 
deration. But the respondent’s application 
for a licence was not presented till after 
these proceedings against him had com¬ 
menced and the present reference is to be 
decided on the basis of the position as it 
was on the date when the proceedings 
began. On that date if the respondent with¬ 
out having a licence and without having 
applied for a licence was carrying on the 
business of the surkhi mill, his legal lia¬ 
bility under S. 263, sub-s. (1) cannot be 
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negatived on the grounds given by the trial 
Magistrate. 

It is further represented that though the 
respondent had not, before these proceed-; 
ings started, applied for a licence, he had 
presented a petition for a reduction of the 
licence fee, and had not received orders on 
that petition. This fact does not alter the 
legal position, though it is open to him in 
the event of a conviction to put it forward 
as a matter to be considered in extenuation; 
of the sentence to be passed. The reference 
is accepted, the acquittal of the respondent 
is set aside, and the case remanded to the 
Sub-Deputy Magistrate, who will dispose 
of it according to law after giving the par¬ 
ties an opportunity of being heard and- 
oither party who may wish it, an oppor¬ 
tunity of adducing further evidence. 

g.n./r.k. Reference accepted. 
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Harries C. J. amd Manohar Lall J. 

Capt . M. O. Angelo — Petitioner. 

v. 

Kandan Manjhi and another — 

Opposite Party. 

Criminal Pef. No. 31 of 1939, Decided 
on 11th October 1939, made by Deputy 
Commissioner, Hazaribagh, D/- 14th August 

1939. 

(a) Chota Nagpur Tenancy Act (8 of 1908), 
S. 63, as amended by Act 2 of 1938—Demand 
for commodities and animals over and above 
rent constitutes offence under S. 63. 

Demand for commodities such as rice, dal, milk, 
ghee and oil and animals such as fowls and goats 
over and above the rent lawfully payable consti¬ 
tutes offence under S. 68. [P 318 G 2] 

(b) Chota Nagpur Tenancy Act (8 of 1908), 
S. 63, as amended by Act 2 of 1938—Scope 
S. 63 applies to landlord or his agent and not 
to third person. 

An offence under S. 63 is only committed if the 
landlord or his agent levies or makes demands for 
commodities or animals in excess of the rent. 
There is no offence if anybody other than the 
landlord or his agent makes such demands from 
persons who are not his tenants. [P 318 C 2] 

(c) Bengal Court of Wards Act (9 of *879), 
Ss. 59-A and 70—Rules under S. 70, R. 115 
(Bihar)—Under S. 59-A, Manager of Court of 
Wards is public servant within the meaning of 
Penal Code—Where his salary exceeds Rupees 
200 he must be deemed to be public servant 
under R. 115 — Provisions of S. 197, Criminal 
P. C., must be complied with before Court can 
take cognizance of offence by him. 

A manager of an estate under the Court of Wards 
in Chota Nagpur must be deemed to be a public 
servant within the .meaning of Penal Code, by 
the operation of S. 59-A. I3y R. 115 framed by 
the Court of Wards under B. 70 a manager who 
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draws a salary of over Rs. 200 per month cannot 
be appointed without the previous sanction of tho 
Local Government. It therefore necessarily follows 
that he cannot be dismissed without the sanction 
or approval of Government, and therefore he must 
be deemed to be a public servant, and sanction of 
Local Government under S. 197, Criminal P. C., 
must be obtained before a Court cau take cogni¬ 
zance of an offence alleged to be committed bv him. 

[P 318 C 2 ; P 319 C 1, 2; P 320 C 2] 

(d) Bengal Court of Wards Act (9 of 1879), 
Ss. 20 and 70 — Rules under S. 70 t R. 115 
(Bihar)—R. 115 is not ultra vires — It is not 
inconsistent with S. 20 or any provision of the 
Act. 

Rule 115 framed under S. 70 is not inconsistent 
with any of the provisions of the Act or for tho 
matter of that 8. 20. The power given to the Court 
to appoint and remove managers is not taken away 
by R. 115 which only requires previous sanction 
of the Government. Sections G9 and 70 empower 
the making of R. 115 and it is not ultra vires. 

[P 319 C 2] 

(e) Chota Nagpur Tenancy Act (8 of 1908), 
S. 63 (3), as amended by Act 2 of 1938 — S. 63 
(3) does not give Deputy Commissioner exclu¬ 
sive jurisdiction to try offences under S. 63- 
Jurisdiction of Criminal Courts is not barred. 

Section 63 (3) does not give the Deputy Commis¬ 
sioner exclusive jurisdiction to try offences under 
S.G3. It merely enjoins all Courts who have reason 
to believe that an offence has been committed 
under S. G3 to report the matter to tho Deputy 
Commissioner. There is nothing in S. G3 which 
deprives the ordinary Criminal Courts of jurisdic¬ 
tion to try all offences under that Section. 

m #-«« , »* ^ [P 320 C 1] 

U) Ihota Nagpur Tenancy Act (8 of 1908), 

b. 258 — Interpretation — Effect—S. 258 con¬ 
templates civil proceedings and makes them 
final—It does not deprive Criminal Court of 

jurisdiction to try criminal offences under the 
Act. 

All tffiat B. 258 does is to bar suits in certain 
cases. In other words it makes the decision of the 
Inbunal contemplated in the Act final in certain 
types of proceedings. The wording of S. 258 makes 
clear that only proceedings of a civil nature were 
in contemplation of the Legislature and 6uch only 
are made hnal ; It cannot deprive Criminal Court 
t its jurisdiction to try a criminal offence. 

ru * xt „ C p 320 G 1] 

lg) <~hota Nagpur Tenancy Act (8 of 1908), 

7*^ » a5 amended by Act 2 of 1938—S. 63 (1) 

If ;« rCa ^ 8 °. ffence bu t does not prescribe mode 

Procedur 8 'r 1 ®? or * r * a ^—Provisions of Criminal 

s i ofcfitftrg™ by '*■•”” •' 

ofTonce^flp 3 creates a “ offence and that 

a bTilabl e d nffp tlbed fc °}' (b) of that subjection as 
tho leave of il° C o whloh can be compounded with 
how the offen C °? ; Tha Seotion is silent as to 
S fiS whilT V t0 b0 tried - There is nothing in 

furUd.^ion toT 1Ve n 0rdinar y Minina! Court! of 

‘r at Sectio 7- 

retonTL.^dl 9 ), Act. By 

ofthfcol 0 bec d au tri l accordia 8'b the proVi^ons 

orift US9 tbero ia nothing in the statute 

wt hL h f"I® 6 ’ dealin g with the method in 
which investigation is to be made and the trial to 


Patna 317 

bo hold. Therefore though the Act is a local law 
within the moaning of S. 1 (2), Criminal P. C., 
the provisions of Criminal P. C. must apply. 

, fu » xt ^ [P 320 C 1, 2] 

Chota Nagpur Tenancy Act (8 of 1908) 

b. 63 as amended by Act 2 of 1938—Manager 

q h° Urt ° f Wards committing offence under 
a. fad as agent of landlord —He must be deemed 
to have committed it in his official capacity 
within the meaning of S. 197(1), Criminal P. C. 

sanction or Local Government under S. 197 is 

necessary. 

Tn order that an act committed by a public 
servant should fall within tho purview of S. 197 fl) 
there must bo something in the nature of the Act 
complained of that attached it to the official 
character of tho public servant. [L J 321 C lj 

Therefore where a manager of Court of Wards 
commits an offence as agent of the landlord whose 
estate is under tho management of tho Court of 
Wards, the offence must be regarded as havin- 
been committed in hi 3 official capacity within the 
meaning of S 197 ( 1 ) and that bein/so, previous 
sanction of tho Local Government is necessary 
under S. 197 before a Magistrate can take co<*nL 
zance of tho offence : A I R 2939 F C 43 , Rrf. on. 

CP 321*C 2] 

B. P. Sinha — in support of Reference. 
Basanfca Chandra Ghosh_ 

against the Reference. 

Harries C. J.—This is a reference made 
)y the learned Deputy Commissioner of 
Hazanbagh recommending that certain cri¬ 
minal proceedings against one Capt. Angelo 
which were commenced without the pre 

vious sanction of the Provincial Govern, 
menfc be quashed. 

M°V 3 r, d n February 1939. one Kundan 

Manjhi filed a petition before the Sub-divi- 
sional Officer of Giridih alleging that on the 
previous Friday, namely 27th January 1939 
the Manager of the Court of Wards of the 
Ganwan Estate had demanded various com¬ 
modities from the tenants who resided in 
the village of Chattarmar. Amongst these 
commodities were rice, dal, milk, ghee and 
oil, and two fowls and one goat were also 
demanded. It was alleged that these com¬ 
modities, fowls and goat were taken to tho 
manager. The petitioner alleged that other 
goats had been received by the manager 
and that he had been directed to take them 

to Ganwan, the headquarters of the estate 
The petitioner stated that he set out with 
two goats to Ganwan accompanied by a 

peon. On the way, it is said that he met 
some Congress people including a lawyer 

the' S«nn U n C | d n«“ t0 file a ““P^int before 
the becond Officer who was af- 

Tho Second Officer directed him to file^ 

r°jS; aid'j-" Sub - di ™i“°al Officer 

at Lrindih and this was done. The Sub 

divisional Officer ordered a Magistrate to 
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make an inquiry, and the learned Magis¬ 
trate found that presents of small value 
had been given by certain persons such as 
are usually given to the landlord or his 
employees -whenever they visited the vil¬ 
lage. The Sub-divisional Officer then called 
upon the manager and the peons to show 
cause why action under S. 63, Chota Nag¬ 
pur Tenancy Act, should not be taken against 
them. Cause was shown, and it was urged 
on behalf of Capt. Angelo that he was a 
public servant and, therefore, no cognizance 
of the offence alleged to have been com¬ 
mitted by him could be taken without the 
previous sanction of the Provincial Govern¬ 
ment. The learned Sub-divisional Officer, 
after hearing argument on this point, came 
to the conclusion that Capt. Angelo was a 
public servant; but he further held that the 
acts could not be said to have been done by 
Capt. Angelo in discharge of his official 
duties. In the result he held that the 
sanction of the Provincial Government for 
the prosecution of Capt. Angelo was not 
necessary and directed the proceedings to 
continue. A petition was then filed on be¬ 
half of Capt. Angelo before the learned 
Deputy Commissioner who came to the con¬ 
clusion that the sanction of the Provincial 
Government was necessary for the prosecu¬ 
tion of Capt. Angelo, and accordingly he 
referred the matter to this Court with the 
recommendation that the proceedings pend¬ 
ing against Capt. Angelo should be quashed. 

The allegation made by the petitioner 
against Capfc. Angelo was that he had de¬ 
manded from the tenants certain gifts which 
he was not entitled to demand and that he 
had committed an offence under S. 63, 
Chota Nagpur Tenancy Act, as amended by 
the Chota Nagpur Tenancy (Amendment) 
Act, 1938 (Act 2 of 1938). The amended 
S. 63, Choba Nagpur Tenancy Act, reads as 
follows: 

(1). (a) If a landlord or his agent levies, except 
under any special enactment for the time being in 
force, from a tenant of such landlord, any sum of 
money or anything in excess of the rent lawfully 
payable by such tenant for his tenancy and the 
interest payable on an arrear of such rent, or 
enforces compliance by any tenant with any praedial 
condition to which he is not lawfully entitled, such 
landlord or agent, as the case may be, shall be 
punishable with simple imprisonment for a term, 
which may exteod to six months, or with fine 
which may extend to five hundred rupees, or with 
both. 

(b) An offence under cl. (a) shall be bailable and 
shall be com pounds ble with the leave of the Court 
.(3) If in any suit, application or pro¬ 
ceeding under this Act or any other law, the Court 
z presiding officer (not being the Deputy Commis¬ 


sioner) has grounds for believing that any landlord 
or his agent is guilty of an offence under cl. (a) of 
sub-s. (1), such Court or officer shall inform the 
Deputy Commissioner. 

This Section makes it an offence for a 
landlord or his agent to levy, except under 
any special enactment for the time being in 
force, from a tenant of such landlord, any 
sum of money or anything in excess of the 
rent lawfully payable by such tenant for 
his tenancy. The allegation against Capt. 
Angelo is that he, as Manager of the Court 
of Wards which was in charge of the 
Ganwan Estate, had demanded from the 
tenants something over and above the rent 
which was lawfully payable by them. He 
had demanded certain commodities and 
animals which it was usual in the past for 
landlords and their agents to demand from, 
tenants when they were in their vicinifcy. 
There appears little doubt that demands for 
such commodities or birds or animals might 
well be an offence within this Section. 
However it must be remembered that an 
offence is only committed if the landlord 
or his agent levies or makes suoh demands. 
There is no offence if anybody other than 
the landlord or an agent of the landlord 
demands commodities of this kind from 
persons who are not his tenants. The 
learned Deputy Commissioner was of opi¬ 
nion that Capt. Angelo was a public servant 
and therefore that no Court could take 
cognizance of this offence except with the 
previous sanction of the Provincial Govern¬ 
ment. It is common ground that the sanc¬ 
tion of the Provincial Government was not 
obtained for instituting these proceedings 
against Capt. Angelo. S. 197, Criminal P. C., 
deals with the prosecution of public ser¬ 
vants and is in these terms : 

(1) When any person who is a Judge within 
the meaning of 8. 19, I. P. C., or when any Magis¬ 
trate, or when any public servant who is not re¬ 
movable from his office save by or with the sanc¬ 
tion of a local Government or some higher autho¬ 
rity, is accused of any offence alleged to have been 
committed by him while acting or purporting to 
act in the discharge of his official duty, no Court 
shall take cognizance of such offence except with 
the previous sanction of the local Government. 

Before the learned Deputy Commissioner 
it was conceded that Capfc. Angelo was a 
public servant ; but before us ifc has been 
strenuously argued that he is not a public 
servant. Capfc. Angelo is the Manager of 
the Court of Wards which has assumed 
superintendence of the Ganwan Estate. 
His monthly salary is Bs. 350, and there 
can be no doubt that Capt. Angelo must be 
deemed to be a public servant for the pur¬ 
poses of the Penal Code. S. 59-A, Court of 
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Wards Act (Act 9 of 1879) expressly pro¬ 
vides that every person employed by the 
Court of Wards under the Act shall, for 
the purposes of the Penal Code, be deemed 
to be a public servant. If the prosecution 
here was a prosecution for an offence under 
the Penal Code, it could not be argued that 
Capt. Angelo was not a public servant. 
However it is said that the prosecution here 
is for an offence created by the Chota 
Nagpur Tenancy Act and not by the Penal 
Code and therefore S.'59-A, Court of Wards 
Act, has no application. S. 4, sub-s. (2), 
Criminal P. C., provides that all words and 
expressions used in the Criminal Procedure 
Code, and defined in the Penal Code, but 
not defined in the Criminal Procedure Code, 
shall be deemed to have the meanings res¬ 
pectively attributed to them by the Penal 
Code. The term “public servant” is not 
defined in the Criminal Procedure Code, 
and therefore must be deemed to have the 
same meaning as given in the definition of 
that term in the Penal Code. If, for the 
purposes of the Penal Code, S. 59-A, Court 
of Wards Act, makes a servant of the Court 
of Wards a public servant, it would appear 
to follow that he must also be a public ser¬ 
vant within the meaning of the term as used 
in the Criminal Procedure Code. However, 
it is not necessary to decide this question 
because in my view it is clear on the facts 
of the present case that Capt. Angelo is a 
public servant. As I have stated, his 
monthly salary is Rs. 350. S. 70, Court of 
Wards Act, authorizes the Court of Wards 
to make rules consistent with the Act, and 
. 115 which was made under S. 70 deals 
with appointments to posts on duly sanc¬ 
tioned establishments, and this rule makes 
it clear that all appointments to posts 
carrying a monthly remuneration of over 
Rs. 200 including commission are to be 
rnade by the Court with the previous sanc¬ 
tion of Government. 

It has been said that Capt. Angelo was 
appoin ed before this rule came into force ; 
i u ere is nothing to show that such was 
j e case. Under this rule a manager whose 
|8a ary is Rs. 350, could only be appointed 
y e Court with the previous sanction of 

? f V u 0 fu ment * could only be appointed 

wi e previous sanction of Government, 
it necessarily^ follows that he cannot be 
ismisse without the sanction or approval 
of Government. It would be an absurd 
posi ion l sanction of the Government was 
necessary for an appointment by the Court 
■which the latter could terminate at once 


without any reference to Government. An 
officer in the position of Capt. Angela can 
only, in my view, be appointed with the 
previous sanction of the Government and 
can only be dismissed with the sanction or 
approval of the Government. A manager of 
a Court of Wards undoubtedly performs 
public duties. He is responsible for the 
management and supervision of the estate, 
and one of the main purposes of taking 
over estate is to ensure that all Govern¬ 
ment dues are paid. He occupies a public 
position, and as he cannot be appointed 
or dismissed without the sanction of the 
Government he is, in my view, a public 
servant. As I have stated earlier, this has 
always been conceded by the petitioner in 
the Courts below. It is strenuously argued 
that R. 115 is ultra vires as S. 20, Court ofi 
Wards Act, expressly gives the Court power 
to appoint and remove managers. The rule 
does not take away such power and only 
requires the previous sanction of Govern¬ 
ment. In my judgment Ss. 69 and 70 of 
the Act empower the making of such a 
rule and it is not ultra vires. 

If he is a public servant, can a prosecu¬ 
tion under the amended S. 63, Chota Nag¬ 
pur Tenancy Act, be instituted against him- 
without the previous sanction of the Pro¬ 
vincial Government ? It has been urged 
before us that no sanction of the Provincial 
Government is necessary by reason of the 
fact that the Criminal Procedure Code can 
have no application whatsoever to proceed¬ 
ings under the Chota Nagpur Tenancy Act. 

It is said that the Chota Nagpur Tenancy 
Act is a self-contained Act and that the 
procedure in all proceedings under that Act 
is governed by the Act itself. 

Section 63 (1) (a), Chota Nagpur Tenancy 
Act, creates an offence and that offence is 
described in cl. (b) of that sub-section as a 
bailable offence which can be compounded 
wifc^ the leave of the Court. The Section is 
silent as to how the offence is to be tried. 

Ic has been contended that sub-s. (3) of 
S 63, Chota Nagpur Tenancy Act, makes 
it clear that the offence must be disposed 
of by the Deputy Commissioner. I have 
already set out this sub-section which 
directs that if it is discovered that there 
are grounds that a landlord or his agent m 
guilty under sub-s. 1 (a) to S. 63 of the Act, 
the Court hearing the suit, application or 
proceeding must inform the Deputy Com¬ 
missioner. It is said that this sub-section 
means that the Deputy Commissioner is 
the only person who can try these offences, 
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If that be so, then it is difficult to under¬ 
stand how the learned Magistrate who 
heard this case, had jurisdiction to proceed 
in the matter. Sub-s. (3) of S. 63 does not 
give the Deputy Commissioner exclusive 
jurisdiction ; it merely enjoins all Courts 
'who have reason to believe that an offence 
has been committed to report the matter 
to the Deputy Commissioner. I am satis¬ 
fied that there is nothing in S. 63, Chota 
Nagpur Tenancy Act, which deprives the 
ordinary Criminal Courts of jurisdiction to 
try all offences under that Section. Reli¬ 
ance in the Court below was placed upon 
S. 258, Chota Nagpur Tenancy Act, and it 
was suggested that that Section deprived 
the Criminal Courts of jurisdiction. All 
that S. 258, Chota Nagpur Tenancy Act, 
does is to bar suits in certain cases. In 
other words, it makes the decision of the 
Tribunal contemplated in the Act final in 
certain types of proceedings. The wording 
of S. 258 makes it clear that only proceed¬ 
ings of a civil nature were in the contem¬ 
plation of the Legislature and such only 
!are made final. The concluding words of 
the Section are, 

and every such decision, order or decree shall hav° 
the force of a decree of a Civil Court in a suit 
between the parties and subject to the provisions 
of this Act relating to appeal shall bo final. 

This Section cannot deprive a Criminal 
'Court of its jurisdiction to try a criminal 
(offence. In my judgment Section 63 (1) (a), 
,Chota Nagpur Tenancy Act, creates an 
offence, and if it does, prima facie the Cri- 
iminal Procedure Code will apply to the 
trial of such an offence. S. 5, Criminal 
P. C., is in these terms : 

(1) All offences under the Penal Code shall be 
investigated, inquired into, tried and otherwise 
dealt with according to the provisions hereinafter 
contained; (2) all offences under any other law 
shall be investigated, inquired into, tried and 
otherwise dealt with according to the same provi¬ 
sions, but subject to any enactment for the time 
being in force regulating the manner or place of 
investigating, inquiring into, trying or otherwise 
dealing with such offences. 

The offence under S. 63, Chota Nagpur 
iTenancy Act, is an offence not under the 
Penal Code but under a different Act. By 
reason of S. 5 (2), Criminal P. C., it must 
jbe investigated into and tried according to 
the provisions of the Code because, as 
I have already pointed out, there is nothing 
iin the statute creating the crime dealing 
with the method in which investigation is 
to be made and the trial to be held. It was 
contended that the provisions of the Crimi¬ 
nal Procedure Code would not apply to this 


case by reason of S. 1 (2), Criminal P. C. 
That sub-section directs that the Criminal 
Procedure Code shall extend to the whole 
of British India; but, in the absence of any 
specific provision to the contrary, nothing 
contained in the Code shall affect any 
special or local laws then in force, or any 
special jurisdiction or power conferred, or 
any special form of procedure prescribed, 
by any other law for the time being in 
force. It was argued that the Chota Nagpur 
Tenancy Act is a local law and therefore 
the Criminal Procedure Code would not 
apply. As I have already pointed, the Chota 
Nagpur Tenancy Act is silent as to how the 
case is to be investigated and prosecuted, 
and that being so, the provisions of the 
Criminal Procedure Code must apply. 

Holding as I do that in the prosecution 
of an offence under S. 63, Chota Nagpur 
Tenancy Act, the provisions of the Criminal 
Procedure Code apply, then the provisions 
of S. 197, Criminal P. C., must be complied 
with. That Section expressly states that 
where a public servant who is not removable 
from his office save by or with the sanction 
of the Local Government is accused of any 
offence alleged to have been committed by 
him while acting or purporting to act in 
the discharge of his official duty, no Court 
shall take cognizance of such offence except 
with the previous sanction of the Local 
Government. I have already stated that 
Capt. Angelo is undoubtedly a public ser¬ 
vant, and, in my view, is a servant who is 
not removable from his office save with the 
sanction of the Local Government. In my 
view, as his appointment could only be 
made with the sanction of the Provincial 
Government his dismissal also would require 
such sanction. He is therefore in my judg¬ 
ment a public servant within the meaning 
of S. 197, Criminal P. C. 

The previous sanction of the Provincial 
Government is only required when the 
public servant is accused of an offence 
alleged to have been committed by him 
while acting or purporting to act in the dis¬ 
charge of his official duty and does not 
apply to all kinds of offences. It has been 
strenuously argued that the offence with 
which Capt. Angelo is charged is not an 
offence alleged to have been committed by 
him while acting or purporting to act in the 
discharge of his official duty and therefore 
it is said, previous sanction of the Govern¬ 
ment is not necessary. I have already stated 
that the amended S. 63 (l) (a), Chota Nag¬ 
pur Tenancy Act, makes it an offence for the 
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landlord or his agent to levy certain dues, 
and it is no offence if the person levying 
is neither a landlord nor a landlord’s agent. 
The charge in the present case against Capt. 
Angelo is that as Manager of the Court of 
Wards, he made these demands. If he made 
them as landlord or agent of the landlord, 
then he may have committed a crime. If 
he did not make them in his capacity as 
landlord or as agent of the landlord, then no 
crime is committed. The allegation in the 
present case is that whilst acting as agent 
of the landlord he made illegal demands, 
and in my view, it is abundantly clear that 
Capt. Angelo was accused of an offence 
alleged to have been committed by him 
while acting or purporting to act in the dis¬ 
charge of his official duty. The meanin* of 
the words, ° 

is accused of any offence alleged to have been com- 
mitted by h ,m while acting or purporting to act 
m the discharge of his official duty 

was considered at length by the learned 
•Judges of the Federal Court in 20 P L T 
539 1 In that case the learned Judges were 
dealing with 8 . 270 ( 1 ), Government of 
India Act. Whilst dealing with tho con¬ 
struction to be given to the words of that 
bection the learned Judges also discussed 
the authorities under S. 197, Criminal P. C. 

“ t P- Sulaiman J. observed : 

thafcthA U “ ec08sar . y to s° t0 tho length of saying 
iusenar M cons »;‘«‘>ng the offence should be so 
form n b f' y c ° nueoted with the official duty as to 

^ a ° d . P arcel of the same transaction. If 

sarilv be nol P ° f V a " off6nC0 ’ U ,nust °eees- 

ont ww ■ ° xecLltlon of dut y. but a dereliction 

be in “f® 38 ” 3 ' 18 that tho ofIe °co must 

• CS P CC J ; of an act done or purported to hn 

1 0 f an’offic^l'd. 5 f D ofdutv 'that is, in tbedischarge 

'tho official can % ** P ur Port to bo done in 

clothed at the^tm ty r'i! ICh wh,ch he Pretends to be 

of an ostensibl ■ th , at « t( ? say under cloak 

offeuce would VoiUv 1 ' 11 * Ct ' * hough * of course - the 

An art P , n „! ’ amouat to a breach of duty. 

duty unless theV° ^ d ° Ue in execufcion °t 
pursuance of hi! nt • Passes to be acting in 

to the mini of ^ d Sj y and meaus to convoy 
so acting another the impression that he is 

lt fc one gro° u ^f a,,aohariar J- observed : 
must be something in*! If’ U 1S ln81sted that there 
plained of that att h w uature of the act com* 
of the person doing it 68 lfc fc ° the official character 

in 17 ,:“ * 0 ,"‘»7 ■>' rndian authority, 

mentions o ^ ** l h “ 

much stress had been lain °m 6S Wbdr0 
stance that the office ch Up0 ° the clrcum - 

of the accused gate Lm T ^ ^ 

— b o mm the opportunity 

1 F°G 4S^l8i S i o 3 te ror . (*939) 26 A 

1939 Kar (F C) 132=20 

1940 P/41 & 42 9# 
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to commit the offence and then remarked 
that it seemed to him that the first group 
of cases laid down the correct principle and 
those cases insisted that there must be 
something in the nature of the act com¬ 
plained of that attached it to the official 
character of the person. In the present case, 
it is alleged, Capt. Angelo committed the 
act complained of in his official capacity, 
that is as agent of the landlord, and that 

s °‘ he committed an offence under, 
b. bo, Chota Nagpur Tenancy Act. In myl 
view the accusation in the present case is 
precisely the one contemplated in S 197 
(1), Criminal P. C. That being so, previous 1 
sanction of the Government was necessary 
before the learned Magistrate could take 
cognizance of this offence. 

For these reasons I am satisfied that the 
learned trying Magistrate had no jurisdic- 

j in ? r ^ Qr , tbese Proceedings to continue 
and that the learned Deputy Commissioner 
was right in referring the matter to this 
Court with the recommendation that the 
proceedings be quashed. I would therefore 
accept this reference and quash the pro¬ 
ceedings which have been instituted against 
Capt. Angelo without the previous sanction 
of the Provincial Government. 

. P _ wi11 however be open to the Provin- 
cia Government after considering the facts 
of the case to give their sanction to pro¬ 
ceedings and in such an event a fresh com¬ 
plaint can be made and proceedings can be 
carried on to conclusion. 

Manohar Lall J—I agree. Capt. Angelo 
is the manager of an estate under the Court 
of Wards in Chota Nagpur. Therefore by 

0 P 0r Q afc !° n of S - 59 - A ’ Court of Wards 
Act, 18/9, he.must be deemed to be a public 
servant within the meaning of the Penal 
Code. By R. 115 framed by the Court of 
Wards under S. 70 of the Act as Capt. 
Angelo is drawing a salary of over Rs. 200 
per month he cannot be removed by the 
Court of Wards without the sanction of the 
Provincial Government. These facts being 
established, it follows as a necessary cont 
sequence that the provisions of S 197 
Criminal P. C„ come into operation'■ that 
to ,. y .0 Court can take cognizance of 
any offence said to have been committed 

to V act*in th S 6 i° ^ hilS aCting ° r P ur P°^ing 
to act in the discharge 0 f his duties as a 

public servant without the sanction of the 

Provincial Government. The learned advo- 

cate for the respondent strenuously argued 

S 63 m C / 0at0d by th e amended 

(1) (*). Chota Nagpur Tenancy Act, 
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was a special offence outside the jurisdic¬ 
tion of the Criminal Courts and that it 
cannot be tried by the ordinary Criminal 
Courts. He placed reliance upon the inser¬ 
tion and retention of S. 63 within S. 258, 
Chota Nagpur Tenancy Act, even after the 
amendment in 1938. It may be that the 
Legislature has omitted to remove S. 63 
from S. 258, after the amendment of S. 63 
or it may be that the Section had to be 
retained in the category of Sections enu¬ 
merated in S. 258, because some proceed¬ 
ings which may under the old S. 63 have 
started before the Act was amended, had 
not yet terminated. In any case, the con¬ 
cluding words of S. 258 make it clear that 
an order passed under S. 63, shall have the 
force and effect of a decree of a Civil Court 
in a suit between the parties. It cannot be 
understood how an order passed convicting 
or acquitting an accused under the amended 
S. 63 can have the force and effect of a 
decreo of a Civil Court in a suit between 
the parties. The obvious intention of S. 258, 
is, as was pointed out by my Lord the Chief 
Justice in the course of his elaborate judg¬ 
ment delivered just now, that the Act 
specifically bars the jurisdiction of any Civil 
Court to try a suit which would vary, sot 
aside, alter directly or indirectly any order 
which may be passed under S. 63. 

I am not at all impressed by the argu¬ 
ment that although Capt. Angelo is a public 
servant within the meaning of the Penal 
Code he is not a public servant within the 
meaning of the Criminal Procedure Code. 
The Criminal Procedure Code does not 
create any offence; it is a procedural Act. It 
defines the procedure to be followed by the 
Courts before taking cognizance of an 
offence or after a Court has taken cogni¬ 
zance of an offence against an accused. The 
offence is created either by the Penal Code 
or by some other law for the time being in 
force. In the present case the offence is 
created by the provisions of the amended 
S. 63 (1) (a), Chota Nagpur Tenancy Act. 
In that Act I do not find any procedure 
provided for the investigation of that 
offence; nor does the Code define the Court 
which would try that offence or could give 
sanction to compound the offence as pro¬ 
vided by sub-s. (3). It follows therefore as 
pointed out by my Lord the Chief Justice, 
that the ordinary procedure provided in 
the Criminal Procedure Code will come 
into operation and will guide the Courts in 
taking cognizance of the offence and investi¬ 
gating it if they possess jurisdiction to take 


cognizance thereof. In the present case as- 
no sanction was obtained from the Provin¬ 
cial Government the trial Court had no juris¬ 
diction to take cognizance of the offence. 

I should have dealt with the argument of 
the respondents that E. 115 was ultra vires. 
The argument took the shape that the Court 
of Wards has authority under S. 70, to make 
only such rules as are consistent with the 
Court of Wards Act. Eeliance was placed 
upon S. 20 of the Act to show that whereas 
by this Section the Court has the power to 
appoint a manager and also to remove the 
manager so appointed irrespective of the 
salary which he draws, E. 115 expressly 
limits the power of the Court to the ap¬ 
pointment of those managers only whose 
salary does not exceed Es. 200 a month. 
The argument is fallacious and omits to 
consider the effect of S. 69. S. 69 expressly 
authorizes that 

in the exercise of the powers and in the discharge 
of the duties conferred and imposed respectively on 
the Court by this Act, the Court shall be guided by 
such orders and instructions as it may from time 
to time receive from the Provincial Government. 

The Court of Wards itself has framed- 
E. 115, by which they have agreed to be 
guided by the orders of the Provincial Gov¬ 
ernments with respect to the appointment 
of a manager where his salary is above 
Es. 200 per mensem. I do not see any in¬ 
consistency between E. 115 and any other 
provision of the Act. Indeed, the provisions 
of the Act are being carried out with greater 
efficiency under the control and direction 
of the Provincial Government itself. It was- 
also argued that the Provincial Government 
have only a power to sanction the appoint¬ 
ment of the manager but have no power to 
remove the manager appointed with their 
consent or approval. The principle is well 
established that where an authority has a 
power to sanction the appointment, the 
persons so appointed cannot be removed 
without the sanction of that authority. For 
these reasons I agree that the proceedings 
should be quashed, leaving it open to the 
parties to obtain the sanction of the Provin¬ 
cial Government if they so desire. 

G.N./R.K. Proceedings quashed. 
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j a) ,?f,?.w Te ? anc i Acl (8 of 1885), Ss. 103-B 
and 102 (n) (gg) — Presumption of correctness 
attaches to entry in fard-ab-pashi — Entry that 
liability of tenant for rent will depend on 
maintenance of gilandazi (irrigation system) by 
landlord — Settlement officer is authorized to 
record such entry by S. 102 (ii) (gg)-Even if 
aforesaid entry is regarded as proof of custom 
that custom is not uncertain or indefinite. 

q A !* m * P u ti011 0f C0rree ^ ne ss attaches under 

ln the fa rd-ab-pashi to the 
effect that the liability of the tenant to pay rent 

will depend on the maintenance of the gilandazi 

(irrigation system) by the landlord. The settlement 

R ffi i C no/'w aU f h m? Zei to make such an entry by 
7,1 ^ ggb The eDtr y in effect amounts to this, 
that there is_ an obligation on the landlord to 
maintain the irrigation system in good order, and 
the tenant has a corresponding right to claim 
remission of rent in case that obligation is not 
carried out by the landlord. [P 323 G 2; P 324 C 1] 

„, Tbe e ? try is a “ entr y as to one of the incidents 
of the tenancy, but even if it is taken to bean 

entry as to a custom prevailing in the village the 
custom cannot bo held to be uncertain or indefi¬ 
nite, for the Courts can have no difficulty in decid¬ 
ing it upon the entry at it stands. [P 324 C 1] 

pjk) Practice Nfw plea _ Appeal _ Letters 
Patent—Point which could not be raised in 

Parent ° PPea cannot be entertained in Letters 

It is obvious that the High Court cannot enter- 

tha D annnn° tfc i° rS Pat0ut a PP eal any point which 
the appellants were not competent to raise in 

Se= (c^ Pr PP r ' c t p 324 C 2] 

ri, t j- T; Second appeal — Patna High 
Court can disallow point in second appeal in 

absence of certificate required by rules. 

in T reb 1 S - C ° n ( d Ap I >elIa , t0 Court in Patna is justified 

tefow it in thJ h W th ° a PP ellants to r aise a point 
betore it in the absence of a certificate required by 

the rules framed by the High Court. [P 324 C 1, 2] 

Barhandeva Narayan — for Appellants. 
Ghulam Muhammad — for Respondents. 

Fazl Ali j. 
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thn r oft. ~ 'A 7 These arQ appeals under 
the Letters Patent from the decision of 

ontnft “ second a PPe a l3 arising 
anLn t W ° / Ult8 br0Ught by fcbe Plaintiff! 

1339 tn^-Ut 0 r T« Ver r6Dt for the y° ar3 
. to 1341 and first kist of 1342 F The 

Zrz b , y tb9 d °f- da nts in the 
neoW S' and iD conse( inenc e of their 

m3 ,o th„ y w ,™‘ *, S? 1 ?! »< mop. 

deration nf “^ unsi ^ found on a consi- 

;f«S 5 S 1 

o»‘ t-s-j 


in any way owing to the neglect of gilan- 
dazi. The lower Appellate Court agreed 
with the view of the Munsif that the land¬ 
lords had neglected gilandazi, but he held 
in disagreement with him that 

by reason of the bad condition of tho irrigation 

system in the village there was failure of crops of 

the ront claimed lands during the period 1339 to 
unait 1341 F. 

Ele accordingly negatived the plaintiffs’ 
claim for rent relating to the period 1339 
to eight annas kist of 1341 P. and dismissed 
the plaintiffs’ suit for that period. The 
plaintiffs thereupon preferred a second 
appeal which was dismissed by Dhavle J. 
They have now preferred an appeal under 
the Letters Patent. The points urged on 
behalf of the appellants before us are three 
m nu mber: (1) that no presumption of cor¬ 
rectness attaches under S. 103-B, Ben. Ten. 
Act, to the entry in the fard-ab-pashi, 
which is relied on by the defendants, in¬ 
asmuch as the settlement officer was not 
authorized to make such an entry; (2) that 
this entry can be relied upon only’as proof 
of a custom aad the custom being uncertain 
and indefinite should not be given effect to 
by this Court; and (3) that there is no evi¬ 
dence whatsoever on the record to prove 
that the failure in crops alleged by the 
tenants was due to neglect of gilandazi by 
the landlords. The first point is fully an- 
swored by S. 102, cl. (gg), sub-s. (ii). There 
can be no doubt that under this provision 

the settlement officer was authorized to 
record 

the rights and obligations of each tenant and land- 
o^annU reSpC , Ct of the re P air s and maintenance 
cuItFvaHon 68 /? 1r T£ r m g u a SUPP ' y ° f Water for tb <> 

cultivation of land hold by each tenant, whether 

or not such appliances be situated within the 
boundaries of such land. cna 

Thus, if there was an obligation upon the 
landlords to maintain the irrigation system 
in good order by gilandazi, the settlement 
officer was clearly authorized to make an 
entry to that effect in the fard-ab-pashi 
which is a part of the Record of Rights 
The learned advocate for the appellantsi 
contends that in any event tho settlement 

tSfcfhTl? °°. fc , autb °y izod to record the fact 
that the liability of the tenant to pay rent 

will depend on the maintenance of the 
irrigation system by the landlord. I am 
however, not prepared to accept this con’ 
tention The Section refers to the rights 
and obligations of the tenant as well as 
those of the landlord. The entry in effect 
amounts to this, that there was an obliga¬ 
tion on the landlord to maintain the irriga¬ 
tion system in good order, and the tenant; 
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had a corresponding right to claim remis¬ 
sion of rent in case that obligation was not 
carried out by the landlord. In my judg¬ 
ment, the entry in question must be pre¬ 
sumed to be correct under S. 103-B, Ben. 
Ten. Act, and the Courts below were right 
in basing their decision upon it as the 
plaintiffs had failed to adduce any evidence 
to rebut it. 

The second point also appears to me to 
be without substance. The entry in ques¬ 
tion is an entry as to one of the incidents 
of the tenancy, but even if it is taken to 
be an entry as to a custom prevailing in 
the village I do not think that the custom 
can be held to be uncertain or indefinite. 
The learned advocate for the appellants con¬ 
tends that the custom is uncertain, because 
if the neglect of the landlords as to gilan- 
dazi does not lead to a total failure of crops 
there is nothing in the fard-ab-pashi to 
show to what extent and on what basis the 
remission of the rent is to be allowed. In 
the present case no such question arises, 
because it had been found as a fact by the 
lower Appellate Court that there was a 
total failure of crops, but even if such a 
question arose, the Courts would, in my 
opinion, have found no difficulty in deciding 
it upon the entry as it stands. 

The last point raised on behalf of the 
appellants is clearly one which might have 
been raised on their behalf before Dhavle J 
but cannot be raised in the present appeal. 
We are informed by the learned advocate 
for the appellants that he attempted to 
raise it before Dhavle J., but he was not 
allowed to do so, because no certificate had 
been given in the memorandum of appeal 
as required by the rules of this Court to 
the effect that in fact there was no evi¬ 
dence on the record to support the conten¬ 
tion of the defendants that there was a 
total failure of crops in consequence oi the 
neglect of the landlords to maintain the 
irrigation system in good order. The learned 
advocate for the appellants contends that, 
though he had given no such certificate in 
the memorandum of second appeal, he is 
entitled to raise this point now, because 
such a certificate has been given by him in 
the memorandum of appeal filed under the 
Letters Patent. This argument is however 
clearly fallacious. The appellants can suc^ 
ceed in these appeals only if they can show 
that the judgment of Dhavle J. in second 
appeal is not correct, but on the case stated 
before us it is clear that Dhavle J. was 
right in refusing to allow the appellants to 


raise the point before him in the absence of 
a certificate required by the rule3. It is 
obvious that we cannot entertain in these 
appeals any point which the appellants 
were not competent to raise in second ap¬ 
peal. As all the grounds raised on behalf of 
the appellants have failed, I would dismiss 
these appeals with costs. There will be 
only one set of hearing fee in both the 
appeals. 

Harries C. J. — I agree. 

G.N./R.K. Appeals dismissed . 
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FULL BENCH 

Harries 0. J., Wort and 
Manohar Ladd JJ. 

Bankey Behari Prasad and another — 

Plaintiffs — Appellants, 
v. 

Mahendra Prasad and others — 

Defendants —Respondents. 

Appeal No. 1033 of 1936, Decided on 
2nd April 1940, from appellate decree of 
Dist. Judge, Gaya, D/ 20th July 1936. 

# (a) Contract Act (1872), S 70 — Construc¬ 
tion — S. 70 does not apply to minors — It con¬ 
templates implied promise to pay. 

Section 70 Bets out the circumstances in which 
a person receiving a benefit must be deemed to 
have impliedly agreed to pay compensation or to 
return the thing done or delivered to him. In the 
circumstances set out in that Section the law 
implies a promise to pay. S 70 is an instance of 
an implied contract and therefore a minor cannot 
be made liable on such a contract The basis of a 
suit undor that Section is a contractual one, and 
consequently a minor cannot be sued under that 
Section. This is made clearer still by the provi¬ 
sions of Ss. 11 and 08. Contract Act, which would 
become redundant if S. 70 were held as applicable 
to minors: 30 Gal 539 (P G), Pel. on ; AIR 1931 
Lah 341, Foil.; AIR 1928 Mad 317, Expl. and 
Not foil. [P 326 C 1, 2] 

(b) Civil P C. (1908), S. 100—Finding as to 

share of party’s liability cannot be interfered 
provided Court had before it material upon 
which finding could be based. 

Finding as to the actual share of a party’s liabi¬ 
lity is a pure question of fact, and the second 
Appellate Court cannot interfere with the finding 
of fact of the lower Appellate Court if there was 
material before thatCourt upon which such finding 
could be based. tP ^27 0 1] 

Raj Kishore Prasad — for Appellants. 

Sarjoo Prasad, Kedar Nath Varma, G. P. 

Singh and Lai Narayan Sinha — 

for Respondents. 

Harries C. J.—This is a plaintiffs’ second 
appeal from a decree of the learned District 
Judge of Gaya. The case came in the first 
instance before Dhavle J., who referred it 
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to a Divisional Bench. That Bench by an 
order dated 12th February 1940, directed 
that the case should be laid before the Chief 
Justice with a view to its being referred to 
^ Full Bench. The matter has in conse¬ 
quence been heard by this Bench. 

The suit giving rise to the appeal was 
brought by the plaintiffs to recover from 
defendants a proportion of sums spent by 
the former in repairing a pyno which served 
both the plaintiffs and the defendants in the 
suit. The plaintiffs based their claim on 
S. /0, Contract Act. Defendant 4 in the 
suit was a minor, whereas defendant 7 was 
an adult. The defendants pleaded that they 
could not be made liable to pay anything 
towards the cost of the repairs because they 
had not been consulted before such repairs 
were executed and had never had an oppor¬ 
tunity of rejecting the benefit proposed to 
be conferred upon them by tho plaintiffs. 
Defendant 4 also pleaded minority. The 
learned Subordinate Judge, who hoard the 
case at first instance, decreed the plaintiffs’ 
c aim against all the defendants whereupon 
defendants 4 and 7 appealed to the Court 
of the District Judge. The learned District 
Judge hold that there was nothing in S. 70, 
Contract Act, which required tho plaintiffs 
to give the defendants an opportunity of 
rejecting tho proposed benefit before they 
could succeed in the suit. He further held 
that S. 70 did not apply to the case of a 
minor and consequently allowed the appeal 
of defendant 4 and dismissed tho suit against 
him in its entirety. Though he held that 
defendant 7 was liable he found that the 
claim was excessive and reduced the amount 
ecreed. Defendant 7 has not appealed, but 
the plaintiffs have appealed, contending that 
ey were entitled to the amount originally 
claimed against both defendants 4 and 7. 

„ ii j? P lainfciffs were cosharers in a village 
called Rampur TJber. Respondent 1 , who 
was the minor defendant 4 in the suit, is a 
co-sharer with the plaintiffs in that village 
Respondent 2, who was defendant 7 in the 
suit, is the proprietor of a village called 
? h ^ or *- The pyne in question runs 

onlv the b l^ ^ e8e villag09 and ser ves not 
th/rll plaInt ! ff - appellant8 . but also both 

Saint ln° nd ^ 9 u The Piainfciffs in their 

the on I ® 8 !u at 1D sgreement with all 

?334?ol33 P 9 a FTh tW f, Pyne in the 

dants had received the benefit of this work 
and consequently that they were bound to 
pay a proportionate share of the costs of 


repairs by reason of the provisions of S. 70, 
Contract Act. The defendants denied that 
they entered into any such agreement with 
the plaintiffs for repairing tho pyne, and 
both the Courts below came to the con¬ 
clusion that no such agreement had been 
entered into. The finding is that tho plain¬ 
tiffs themselves without consulting the 
defendants repaired the pyno, but that they 
did not intend to confer a bonefit gratuit¬ 
ously upon tho defendants. Further, it is 
clear that the defendants obtained consi¬ 
derable benefit from these repairs, and the 
question arises whether tho respondents 
can be made liable. 

The Bench which hoard this case was of 
opinion that two points were involved : 
(1) whether a cosharer who undertakes re¬ 
pairs which tho cosharors are under no legal 
obligation to do and have not agreed to his 
doing for them, is entitled to claim contri¬ 
bution from them ; and, in the event of 
that question being answered in the affir¬ 
mative, (2) whether a cosharer is entitled 
to contribution agamst a minor cosharer. 

-It will bo convenient to deal, in the first 
place, with the question of minority. S. 70, 
Contract Act, is in these terms : 

\\ hero a person lawfully does anything for an¬ 
other person, or delivers anything to him, not in¬ 
tending to do so gratuitously, and such other 
person enjoys tho benefit thereof, tho latter is 
bound to make compensation to the former in res¬ 
pect of, or to restore, tho thing so done or delivered. 

It will be seen that the Section is in 
general terms and no exception is made on 
tho face of it in favour of a minor. It has 
consequently been argued on behalf of the 
appellants that on the plain terms of the 
Section it applies to a minor. It is clear, 
however, that a minor is incompetent to 
contract. S. 11, Contract Act, provides that • 

Every person is competent to contract who is of 
the age of majority according to tho law to which 
he is subject, and who is of sound mind, and is 
not disqualified from contracting bv any law to 
which he is subject. y 

There appears at first to have been some 
doubt as to the meaning of this Section 
with regard to minors, but all such doubt 
has been removed by a decision of their 
Lordships of the Privy Council in 30 I A 

a l 5 a 39 '* Thafc CaSe laid down fchat 

the Contract Act makes it essential that all 
contracting partmg should be competent to 
contract and expressly provides that a per- 
son who by reason of infancy is incom- 
Pgtentjjo contract cannot make a contract 


0^539-^0°/A Ghose, (1903) 30 
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within the meaning of the Act. It follows 
that if a minor enters into a contract, such 
a contract is void ab initio and cannot be 
sued upon. S. 70, Contract Act, is in Chap. 5 
of the Act, and that chapter is entitled 
“Of certain relations resembling those creat¬ 
ed by contract.” In my view S. 70 sets out 
|the circumstances in which a person receiv¬ 
ing a benefit must be deemed to have im¬ 
pliedly agreed to pay compensation or to 
return the thing done or delivered to him. 
In the circumstances set out in that Sec¬ 
tion the law implies a promise to pay. If 
S. 70 is an instance of an implied contract, 
then clearly a minor cannot be made liable 
on such a contract. If a minor cannot be 
sued on an express promise, it appears to 
me clear that he cannot be sued under an 
implied promise. An implied promise is 
nothing more than a promise which is in¬ 
ferred from certain circumstances. The 
'basis of a suit under S. 70 i3, in my view, 
a contractual one, and consequently a minor 
cannot be sued under this Section. 

If a minor is liable in a suit under S. 70, 
Contract Act, an extremely curious result 
would follow. It is clear that if a minor 
agreed to buy a motor car and the same 
was delivered to him by a motor car dealer, 
the latter could not maintain an action for 
the price. If, however, the motor car was 
delivered by mistake or without any pre¬ 
vious agreement to the minor without any 
intention of making a gift of the motor car 
and the minor used it for his own benefit, 
then he would be liable to make compensa¬ 
tion to the extent of the value of the car or 
to return the car if S. 70 applied to minors. 
In short, the minor would be under no 
liability to pay the price if he had promised 
to do so, whereas he would be under such 
liability if he had never made any promise. 
Such, in my view, could never have been 
the intention of the Legislature. 

Again if S. 70, Contract Act, applies to 
(minors, then S. 11 could be wholly defeat¬ 
ed in many cases. Bor example, a minor 
cannot be sued on a contract to pay for 
luxurious goods supplied, but it could al¬ 
ways be alleged that goods had been deli¬ 
vered to a minor without any intention of 
making a gift and that the minor had en¬ 
joyed the benefit of such goods. Such a case 
would fall within S. 70, and the minor, 
though he could not be sued on the con¬ 
tract, could always be sued under S. 70 for 
compensation in respect of the goods or for 
restoration of the goods. It appears to me 
clear that if S. 70 is held to apply to 


minors, then the latter can be made liable 
in cases of contract though S. 11 in terms 
says that they are incompetent to contract. 
Lastly, if S. 70, Contract Act, applied to 
minors, then S. 68 of the Act appears to be 
wholly redundant. S. 68 deals with claim 
for necessaries and is in these terms : 


If a person incapable of entering into a contract 
or anyone whom he is legally bound to support, is 
supplied, by another person with necessaries suited 
to his condition in life, the person who has fur¬ 
nished such supplies is entitled to be reimbursed 
from the property of such incapable person. 

There can be no doubt that a minor is a 
person incapable of entering into a contract 
and is, therefore, a person to whom S. 68 
applies though, of course, S. 68 applies to 
persons other than minors such as lunatics. 
This Section makes it clear that if neces¬ 
saries are supplied to a minor, the person 
who supplies them is entitled to recover the 
cost from the property of the minor. If 
S. 70 applied to minors, then S. 68 is wholly 
unnecessary as far as minors are concerned 
because the person who supplied the neces¬ 
saries could recover under S. 70 on the 
ground that the plaintiffs had delivered the 
goods to the minor not intending to do so 
gratuitously and that the minor had enjoy¬ 
ed the benefit thereof. The fact that the 
Legislature has expressly dealt with “neces¬ 
saries” in S. 68 of the Act shows that S. 70 
was never intended to cover a case of the 
supply of such to minors. If S. 70 does not 
entitle a person who supplies necessaries 
to recover from the minor, then obviously 
it cannot possibly be intended to cover a 
case of a supply of luxuries or things which 
cannot possibly fall within the category of 
“necessaries.” In 30 Cal 539 1 Sir Bord 
North who delivered the opinion of the 
Board observed at p. 548 with regard to 
S. 68, Contract Act : 

It is beyond question that an infant falls within 
the class of persons here referred to as incapable of 
entering into a contract; and it is clear from the 
Act that he is not to be liable even for necessaries, 
and that no demand in respect thereof is enforce¬ 
able against him by law, though a statutory 
claim is created against his property. 

Ifc will be observed that the liability 
created in respect of the supply of neces¬ 
saries is a liability which is limited to the 
property of the minor or other incapable 
person. The liability under S. 70 of the Act 
is not so limited. That latter Section simply 
states that the person who has received the 
benefit is bound to make compensation or 
to restore the thing done or delivered. It 
does not state that only the benefited per¬ 
son’s property is liable for compensation. 
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It follows, therefore, that if S. 70 is appli¬ 
cable to goods supplied to a minor, then the 
liability of the minor would depend upon 
whether he was sued under S. 68 or S. 70 
of the Act. If he was sued under S. 68, the 
liability would be limited to the property 
of the minor, whereas if he was sued under 
S. 70 there would be no such limitation. 
There is little direct authority upon this 
question. In A I R 1928 Mad 317 2 Reilly J. 
expressed the view that S. 70 was applica¬ 
ble to minors. Phillip Ag. C. J., who was the 
other member of the Bench, expressed no 
opinion on the subject, and it is clear from 
the facts of the case that the point did not 
arise. Reilly J.’s opinion is therefore purely 
obiter. A contrary view was taken by a 
Bench of the Lahore High Court in A I R 
1931 Lah 344 3 in which it was expressly 
held that S. 70 did not apply to minors. In 
my judgment the view of the Bench of the 
Lahore High Court is the true one and 
should be followed. I therefore agree with 
the finding of the learned District Judge 
upon this point. As I hold that the minor 
could not in any event be sued for his pro¬ 
portion of the cost of the repairs to the 
pyne in question, the first question pro¬ 
pounded by the Bench who heard this case 
does not arise. If by reason of minority 
respondent 1 is not liable, it matters not 
whethor he had or had not an opportunity 
of refusing the proposed benefit. It is there¬ 
fore unnecessary to express any opinion 
upon this point. 

With regard to the appeal from the de¬ 
cree in so far as it affects the second res¬ 
pondent, little need be said. The learned 
District Judge reduced the amount which 
had been originally decreed by the learned 

Subordinate Judge. What the actual share 

of defendant 7 was is a pure question of fact 
and this Court cannot interfere with the 
undings of fact of the lower Appellate Court 
if there was material before that Court 
upon which such findings could be based. 

nere was such material in the present 
case and accordingly the finding of the 
earno District Judge on the question of 
amount is final and cannot be challenged. 

t , h ® r0asons which I have given I hold 
^ T e ® arne d District Judge was right 

wifh costs aCCOrdingly dismi8S fchia a PP 0al 
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to add. I propose to express briefly and in 
my own words the considerations which in 
my judgment apply to the determination of 
this case. The most formidable argument 
advanced to us is that by reason of S. 70, 
Contract Act, and quite apart from juridical 
and legal principles, a liability apart from 
contract, express or implied, is created. In 
my judgment that argument although at¬ 
tractive is one which cannot be accepted. 
As their Lordships of the Judicial Com¬ 
mittee of the Privy Council have pointed out 
in the case which has already been referred 
to by my Lord reported in 30 I A 114 1 the 
Sections which wo have to construe are a 
part of the Contract Act; and there appears 
to be no valid reason why it should bo held 
that those Sections are to be construed on 
the footing of the principles underlying the 
Act. If there were any doubt at any time 
with regard to the matter, it is now quite 
cloar that a minor cannot make a contract, 
indeed the Act itself so provides. S. 70 
states the circumstances under which liabi¬ 
lity accrues to a person taking goods or 
accepting benefits which benefits have not 
been conferred gratuitously. As the Section 
states, in those circumstances there is an 
obligation to compensate the person con¬ 
ferring those benefits. It is impossible to 
contend in my judgment that the circum¬ 
stances as set out in the Section do not 
impose what lawyers describe as a contract 
implied by law. Now as my Lord has 
pointed out, if S. 70 is to be construed in 
the manner suggested by the learned advo¬ 
cate appearing on behalf of the appellants, 
then not only was S. 68, Contract Act, un¬ 
necessary and redundant, but further in one 
sense S. 70 would be contradictory. It is 
impossible to impute to the Legislature an 
intention to enact redundant or contradic¬ 
tory provisions. Ss. 68, 69 and 70 as I have 
already stated must be governed by the 
general principles underlying the Act. S. 68 
circumscribes the liability of a minor both 
as regards liability itself and the method of 
imposing that liability. If it is correct (and 
in my judgment it is correct) to say that 
s \ 68 circumscribes the liability of the 
minor, S. 70, on the construction which is 
sought to be placed upon it, immediately 
extends it and extends it in a most remark¬ 
able and m my judgment contradictory 
manner. S. 68 limits liability to necessities, 
b. /0 imposes an unlimited liability. The 
construction sought to be placed upon S. 70 
is an impossible one being opposed to the 
other provisions of the Contract Act. I am 
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clear that S. 70 indicates those circum¬ 
stances in which there is an implied con¬ 
tract or obligation, implied by law, and it 
must be manifestly clear that a liability 
which cannot be imposed by an express 
contract cannot be imposed under an im¬ 
plied contract. In those circumstances I 
agree with my Lord that the appeal fails 
and that it must be dismissed with costs. 

Manohar Lall J. —I am also of the same 
opinion for the reasons given by my Lord 
the Chief Justice. 

g.N./r.k. Appeal dismissed. 
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FULL BENCH 

Harries C. J., Dhavle and Manohar 

Lall JJ. 

Hari Prasad Singh and another — 

Appellants. 

v. 

Lal Behari Saran Singh and others — 

Respondents. 

Appeals Nos. 210, 257 and 258 of 1937, 
Decided on 29th March 1940, from appel¬ 
late decrees of Dist. Judge, Gaya, D/- 8th 
February 1937. 

(a) Bihar and Orissa Public Demands Re¬ 
covery Act (4 of 1914), S. 26 —Title and inter¬ 
est of father do not include his right to sell son’s 
share. 

The right, title and interest of the father do not 
include his right to sell son’s share. Hence, in a 
certificate sale held only against father, son’s share 
does not pass: Case law reviewed. [P 330 C 2] 

(b) Bihar and Orissa Public Demands Re¬ 
covery Act (4 of 1914), S. 26 — Sale of tenure 
—All parties interested in tenure not joined as 
debtors nor represented by parties joined as 
such — What passes at certificate sale is not 
whole tenure itself but only right and title of 
certificate debtors. 

The question of representation is no longer 
foreign to certificate proceedings. In order to justify 
the sale of a tenure or holding under the Bihar and 
Orissa Public Demands Recovery Act, all parties 
interested in the tenure or holding must be joined 
as debtors in the certificate proceedings or be suffi¬ 
ciently represented by the parties joined as such, 
and unless this is done, the purchaser at the certi¬ 
ficate sale will acquire neither the shares of other 
parties nor the power to annul incumbrances, but 
only the right, title and interest of the certificate 
debtors themselves: 17 C W N 833 and AIR 1933 
P C 122 , Bel. on . [P 332 C 2] 

(c) Landlord and Tenant — Rent suit—Some 
of cotenants left out — Landlord can still have 
money decree* 

Even if some of the cotenants are left out, the 
■landlord is not disentitled to a money decree: AIR 


1927 Pat 426 and AIR 1925 Cal 1056 (F B) % 
Foil. [P 333 0 1] 

(d) Bihar and Orissa Public Demands Re¬ 
covery Act (4 of 1914), Ss. 7 and 52 — Death of 
certificate debtor after attachment but before 
actual sale — Notice not issued on legal repre¬ 
sentatives — Sale does not become void (Per 
Dhavle J.) 

The certificate officer’s jurisdiction to sell is 
founded in a “duly filed” certificate and not on 
the actual existence of the certificate debt nor on 
the service of the notice under S. 7 on the certifi¬ 
cate debtor himself. The notice to the legal repre¬ 
sentatives of a deceased certificate debtor cannot 
be placed on a higher footing than the notice to 
the certificate debtor. Hence, the failure of the 
landlord to bring on the record of the certificate 
proceedings the legal representatives of the certifi¬ 
cate debtor who died after attachment but before 
the salo is no more than an irregularity and does 
not affect the validity of the sale ; Case law dis¬ 
cussed. [P 339 C 2; P 340 C 1] 

Sir M. N. Mukherji, B. N. Rai and 
Kaushal Kishore Sinha — 

for Appellants . 

Dr. D. N. Mitter, N. K. Prasad II and 
Sat Narayan Sinha (in No. 210) and 
Sat Narayan Sinha (in Nos. 257 and 
258) — for Respondents. 

Dhavle J. — These appeals arise out of 
three suits brought by the junior descen¬ 
dants of one Dharam Narain Singh for 
declarations that three certificate sales were 
void, or failing this, that their own shares 
in the properties sold were unaffected by 
the sales in question. The trial Court dis¬ 
missed the suits, but on appeal the District 
Judge decreed them in part and declared 
that the certificate sales affected only the 
shares of the certificate debtors named in 
the certificate proceedings and in one of the 
suits, further that the sale was void as re± 
gards the share of Bibhuti, one of the cer¬ 
tificate debtors. Dharam Narain Singh had 
three sons, and in the Record of Rights of 
1916 the properties, three mukarraris, were 
shown in the names of five descendants of 
his, (1) Sukhnandan, grandson of his eldest 
son, (2 to 4) Bishunandan, Bibhuti and 
Pashupati, the first a grandson, and the 
other two, sons of the second son, and (5) 
Sheonandan who had been adopted from 
the second son by the third son of Dharam 
Narain Singh. For the recovery of arrears 
of rent for 1336 Fasli in respect of a mukar- 
rari interest of 1 anna 7 dams 10 cowries 
in mauza Dharaut Bhekh the landlord took 
certificate proceedings against all the five 
holders shown in the Record of Rights 
except Pashupati (No. 4 above), instead of 
whom three sons of his named Mahesh, 
Suresh and Naresh were joined as minora 
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under the guardianship of Sheonandan. A 
sale held in execution of the certificate in 
May 1930, proved abortive and then there 
-was another sale in January 1931, the 
auction, purchaser taking out dakhaldehani 
on 3rd January 1932. The suit challenging 
this sale was instituted on 4th April 1934° 
and has been referred to by the District 
Judge as Title Suit No. 66, being the suit 
in which he declared that the sale was void 
as regards the share of Bibhuti. 

The landlord similarly took certificate 
proceedings for the recovery of arrears of 
rent for the year 1337 in respect of two 
other properties of the family—the 16 annas 
mukarrari of mouza Jamanganj and a 
1 anna 6 dams 5 cowries mukarrari in 
mauza Dharaut Khas. The certificate deb¬ 
tors named in these proceedings were the 
seven persons proceeded against on the 
earlier occasion (leading to Title Suit No. 66) 
besides, Dinesh another son of Pashupati. 
Ihe certificate sa le3 were held in March 

c^or ’ T? nd . P et ^ ons “objection under 
b 'Public Demands Recovery Act (Bihar 
and Orissa Act 4 of 1914) were filed in May 
by twelve members of the family, of whom 
six (including our plaintiffs Naresh and 
Uinesh) were certificate debtors and the 
other six were descendants of Bibhuti who 
it has been found as a fact, had died on 4th 
January 1931, the date of service of the 
notice under R. 25 of Sch. 2 of the Act. 
JVlahesh, the only other certificate debtor, 
does not figure in these objections; ho was 
apparently dead (though the time of his 
death has not been ascertained) and his 
ree brothers who were among the objec¬ 
tors were his heirs. These objections were 
compromised in July 1931, it being agreed 
that the sales were to be set aside if the 
objectors paid a certain sum by 22nd 
December of that year and that otherwise 
tbe objections were to be dismissed without 

oWr Catl r n , a ? d the 8ale3 confirmed. The 

nnsirQ 0rS ^u ed *° ma * ie *he necessary de- 

December mr 1 " wereC0Dfirmed 22 ° d 

conc0r ned with eleven of 
ann£ ffS “J he 8uits ° ut which these 

ZlZu ° Ut ° f these 6leven 

named a a s1f; ne3h (&S alread >' ***» were 
ren“s of ^^ f° r r ln l he certificat ° for the 
amone the a h? *’ Naresh alone was 

certificate <? ?u 8 Damed in fche earliest 

ertifacate. Six others out of these plaintiffs 

tTeWoT? the ° bje0t0r8 ^der 8 29 in 

parties tn fvf 1 " certlficate cases and were 
parties to the compromise of July 1931. 
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The remaining three are GopalSaran Singh, 
minor, son of a certificate debtor Sukh- 
nandan (No. 1 above), and Ganesh and 
Tarkeshwar (a minor), sons of another certi¬ 
ficate debtor Sheonandan (No. 5). Plaintiffs 
impugned the sales on the ground that pro¬ 
cesses were fraudulently suppressed, and 
the compromise petitions in two of the three 
cases fraudulently put in. The trial Court 
found that there was no fraud, and in the 
lower Appellate Court the question of fraud 
was not pressed. Both the Courts hold that 
the compromise of July 1931, estopped the 
eight objectors who are among these eleven 
plaintiffs from challenging the sales. The 
trial Court held that the mukarraris them¬ 
selves had passed under the certificate sales 
but the learned District Judge came to the 
conclusion that what had passed at the sales 
was no more than the right, title and inter¬ 
est of the certificate debtors. The trial 
Court also held that the failure of the land¬ 
lord to bring on the record of the certi- 
cate proceedings the legal representatives 
of Bibhuti, the certificate debtor who died 
before the sales, was no more than an irre¬ 
gularity and did not affect the validity of 
the sales. Differing on this point also from 
the trial Court, the learned District Judge 
held that the omission rendered the sale 
void in respect of the share of Bibhuti, but 
that this consideration could be given effect 
to only in title Suit No. GG, the other two 
suits being concluded in this respect by the 
compromise of July 1931. 

Against the decision of the District Judge, 
the transferees from the purchasers at the 
certificate sales have appealed. The only 
points urged on their behalf are that the 
lower Appellate Court was wrong in differ¬ 
ing from the trial Court on the two points 
already indicated and that the ordering 
portion of the judgment of the lower Appel¬ 
late Court is not altogether in accordance 
with its findings. The first question in 
these appeals, thus, is whether it was the 
mukarrari tenures themselves or only the 
right, title and interest of the certificate 
debtors m them that passed under the 
certificate sales. S. 26 (1), Public Demands 
Recovery Act (Bihar and Orissa Act 4 of 
1914),.expressly provides that where pro- 
perty is sold in execution of a certificate, 

rieht hS Ve9 A “ t 116 purchaser merely the 

debtor at the time of the sale, even though 

m^h PrOP M r ^ ™ 6l , f be 8pecified - Sir Man- 
matha Nath Mukerji for the appellants 

has argued that this provision does not 
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prevent the Mifcakshara son s share from 
passing at a certificate sale held against his 
father, and in support of this contention he 

has relied on AIR 1937 Pat 517, 1 decided 
by Courtney-Terrell C. J. and James J. 
The correctness of this ruling is one of the 
points that led to these appeals being re¬ 
ferred to this Bench of three Judges be¬ 
cause my Lord the Chief Justice and myself 
before whom they had come at first were 
inclined to doubt it. The late Chief Justice 
took the view that the right, title and inte¬ 
rest of a Hindu Mitakshara father which 
had passed under a certificate sale included 
“the rights which he had by virtue of his 
position as the father, that is to say, the 
right to sell the family property for a debt 
which was not of an immoral nature, and 
which the son, the plaintiff in the suit, was 
under a pious obligation to pay. Beginning 
with the proposition that a father, by 
incurring a debt, binds the property of the 
son so long as the debt is not for immoral 
purposes and lays the estate open to execu¬ 
tion proceedings based upon a decree for 
the payment of that debt, the learned 
Chief Justice observed : 

la bis individual capacity and apart from his 
fathership, it is true be has a right to partitipu 
and to take such share as might be allotted to him 
on partition, but in respect of his fathership he 
has the further right to sell the family property to 
discharge debts incurred by him and the sons are 
not in a position to object, being bound by the 
pious obligation to pay the father’s debt in any 

C21S0 • • • • 

This right to dispose of the family pro¬ 
perty for his own debt was, accoiding to 
him, included in the father’s right, title 
and interest because “if the judgment-debtor 
can sell the property to satisfy the debt, so 
can the purchaser who steps into his shoes. 
How it is beyond question that a Mitak¬ 
shara son cannot, by reason of his pious 
obligation, successfully impugn a sale of the 
family property by the father to discharge 
his own debt 3 (provided they are not avya- 
vaharika), and that the father may sell 
the joint family property including the son s 
interest therein to discharge such debts, or 
lay it open to be taken in execution pro¬ 
ceedings for them. A few months before 
the decision in A I R 1937 Pat 517 1 it was 
also held by a Full Bench of this Court in 
16 Pat 60 2 that this power of the father to 
dispose of the joint property is property 

1 Mabadeo Ram v. Ganesh Prasad, (1937) 24 

A I R Pat 517 = 171 I C 232. 

2 Bishwanath Sao v. Official Receiver, (1937) 24 

A I R Pat 185=167 I G 765=16 Pat 60 = 18 

PLTl(FB). 


which on insolvency passes to the Receiver, 
But this was based on the fact that the 

Receiver . . 

by his peculiar position under the (Provincial In¬ 
solvency) Act may be taken to represent the insol¬ 
vent as well as his creditors. If he represents the 
insolvent, it would be illogical to hold that he 
cannot exercise the power which the insolvent 
could exercise to pay off his debts, and similarly it 
would be contrary to principle to hold that though 
the holder of a simple decree against the father 
can attach and sell the joint family property in¬ 
cluding the interest of his son, the receiver is 

unable to do so. 

But this is very different from holding 
that the father’s power, if he so chooses to 
sell the family property inclusive of the share 
of his son passes to the certificate purchaser 
of his own “right, title and interest. The 
holder of a decree against the father can 
effectively bring the family property to sale 
in execution not because he steps into the 
shoes of the father (as the receiver does) 
but because the son’s pious obligation to 
pay his father’s debts results in the father, 
by incurring a debt not tainted with im¬ 
morality, laying the family property open 
to execution for such a debt without the 
possibility of a successful challenge by the 
son. The certificate holder is in a different 
position altogether, under S. 26 (1), Public 
Demands Recovery Act; a sale held at his 
instance can only pass the right, title and 
interest of the certificate debtor. The view 
that this includes the father's qualified power 
to dispose of the joint property is entirely! 
opposed to a number of decisions of the 
Judicial Committee in which it was held 
that a sale of the right, title and interest of 
the father in execution of a decree for his 
debts entitled the execution purchaser to 
no more than the share that the father 
would get on a partition of tho family. 

In 3 Cal 198 3 for instance, their Lord- 
ships gave the father’s execution purchaser, 
the appellant a declaration, as against the 
son who had been restored to possession 
that the purchaser had acquired the share 
of the father and was entitled to have it 
ascertained by partition, and they added 
that they could not make any more precise 
declaration as to the father’s share “since 
if a partition takes place, his wife may be 
entitled to a share.” This was followed m 
10 Cal 626, 4 in which the Judicial Com¬ 
mittee overruled Mr. Doyne’s contention 
for the execution purchaser that t he nght» 

3 . ~Deon Dayafv. Jugdeep Narain, (1.877) 3 Cal 

198 = 4 I A 247 =1 CtS 49=8 Bar 730—3 

Bather 468 (P C). , 

4. Hardi Narain Sahu v. Ruder P^kaeh Mia^r, 

- (1884) 10 Cal 626=11 IA 26=4 Sar 510 (PC). 
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title and interest of the father was “ his 
interest as a manager who had incurred 
debts binding on the other members of the 
family ” ( see p. 633 of the report). Their 
Lordships held that the interest purchased 
was not the father’s share at that time in 
the property but the right which he would 
have to a partition and what would come 


to him upon the partition being made, and 
they dismissed the execution purchaser’s 
appeal on the ground that the decree of the 
High Court, which gave him a one third 
share in the property of the joint family 
consisting of the judgment-debtor, his wife, 
and their son, was more favourable to him¬ 
self than he was entitled to. These and 
other decisions of the Privy Council regard¬ 
ing what is meant by the right, title and 
interest of a Mitakshara father were not 
referred to in A I R 1937 Pat 517 1 and 
make it impossible, in my opinion to hold 
that in that case the father’s right, title 
and interest” was correctly held to include 
his power to sell the family property to dis¬ 
charge his own personal debts. 

The learned advocate also cited a Special 
Bench decision of this Court, 19 P L T 
328 in which a suit was brought by sovon 
out of eight members of a Hindu joint 
family to prevent a sale of their interest in 
the family properties in execution of a certi¬ 
ficate against the eighth member. This was 
after the certificate authorities had over¬ 
ruled the objections of the plaintiffs to the 
proceedings taking the view that the certi¬ 
ficate debtor represented the family and 
had borrowed money in that capacity for 
family purposes from the Co-operative 
oociety on whose behalf the certificate pro¬ 
ceedings had been taken. Fazl Ali J. with 
whom Courtney-Terrell C. J. and James J. 
agreed, held that in the circumstances of the 
case the plaintiffs were not entitled to the 
relief they had claimed. The learned Judge 
pointed out that in the certificate proceed- 
ing itself it had been made clear upon the 
plamtiffs own application that the certifi¬ 
cate debtor had incurred liabilities as repre¬ 
senting the entire joint family, and he 

P, ed n am0D ! ° fcher P^visions to S. 11, 
i.i Recovery Act, under which 

f e V ^ ma y amend the cer- 

rerh'fi 0 t V addition of the name of any 

P»nn5 J® f i ° r * The decision ’ <^refore, 

it tu a .k® n t° mean more than that as 

*.• i. aS . e J 01Dt famil Y that was substan¬ 
tially in the position of the certificate 

5 ’ A T W R r paA 8 ^ d V ‘i S o hi ^ a Du t fc Singh, (1938) 
-<50 A I R Pat 315 =19 P L T 328 (S B). 


debtor, it was not open to the plaintiffs to 
resist the sale of the family property. Tho 
case did not decide that on an ordinary 
certificate against one member of a joint 
Hindu family the certificate holder is com¬ 
petent to proceed against more than his 
right, title and interest in tho family pro¬ 
perty, and, in my opinion, it is of no assis¬ 
tance to tho appellants. By providing 
explicitly that there shall vest in tho pur¬ 
chaser merely tho right, titlo and interest 
of the certificate debtor at tho time of tho 
sale even though tho property itself bo spe¬ 
cified, the Logislaturo has clearly adopted 
the view taken by tho Courts under former 
Public Demands Recovery Acts—Bengal Act 
7 of 1880 and Bengal Act 1 of 1895. These 
Acts had provided for the execution of cer¬ 
tificates in the same manner as decrees for 
money under the Code of Civil Procedure, 
and it was held in a series of cases that 
certificate proceedings operate against the 
interest of tho certificate debtor alone and 
that tho doctrine of representation and the 
principle of estoppel” upon which the deci¬ 
sion of the majority of the Judges in 26 Cal 
G77, ( ’ was based are not to be extended to 
sales under tho Public Demands Recovery 
Act: see 6CWN 302 7 and 13 C W N 750. 8 
It seems to me even less possible than 
under the former law to road tho doctrine 
of representation and tho principle of estop¬ 
pel into sub-s. (1) of S. 26 of our Public 
Demands Recovery Act. There was, how¬ 
ever, an important change in the law made 
in 1907, when Chap. 13A was added to the 
Bengal Tenancy Act, introducing a sum¬ 
mary procedure for tho recovery of rents 
under the Public Demands Recovery Act 
of 1895. Sub-s. (5) of S. 158A, tho Section 
which constituted the new chapter provided 
that the certificate for the recovery of rent 

shall, as regards the remedies for enforcing the 

same and so far only, have the force and effect of 

a decree of a Civil Court passed in a suit for the 

recovery of rent, and the provisions of Chap. 14 

shall, so far as may be practicable, be applicable 

to all proceedings for the execution of such certifi¬ 
cate. 


auu wiia amuuuea in 1 d when 

the Bengal Public Demands Recovery Act 
of 1895 was replaced by our Act 4 of 1914. 
Sub-s. 7 of S. 158A now provides that the 
Bihar and Orissa Public Demands Recovery 
A ct, 1914, with_such restrictions and 

6 * ^ai a ^77 Behari V ‘ Hari Govinda » (1899) 26 

'• c N w m “ To? ’■ Imr 

8 - o‘w h'v? “i'io ss^ur 9118 
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modifications (if any) as may be prescribed, 
shall apply to the execution and to all pro¬ 
ceedings arising out of the execution of cer¬ 
tificates filed under sub-s. (5), and S. 158B 
which is found at the beginning of Ch. 14, 
places certificates for arrears of rent, as re¬ 
gards the effect of a sale of a tenure or 
holding, on the same footing as decrees for 
the same, provided they are signed on the 
requisition, or in favour of a sole landlord, 
or the entire body of landlords. Certificates 
or decrees so obtained operate differently 
from money decrees in that when a tenure 
or holding is sold in execution of them, it is 
the tenure or holding, and not merely the 
right, title and interest of the debtor that 
passes. Sub-s. (3) of S. 26 of our Act of 1914 

provides that notwithstanding anything 
contained in sub s. (l) in areas in which 
Ch. 14, Ben. Ten. Act, 1885, is in force, 
where a tenure or holding is sold in execu¬ 
tion of a certificate for arrears of rent due 
in respect thereof, the tenure or holding 
shall . . . pass to the purchaser . . . with 
power to annul the interests defined in the 
said chapter as “incumbrances.” This pro¬ 
vision does not indicate how a tenure or 
holding may be sold in execution of a cer¬ 
tificate for arrears of rent due in respect 
thereof, but merely lays down what passes 
at such sales. But S. 158B, Tenancy Act, as 
I have already said places certificates on 
the same footing as rent decrees in respect 
of the sale of a tenure or holding. This Sec¬ 
tion, which requires the presence as plain¬ 
tiffs or certificate holders of the whole body 
of landlords, makes no similar provision as 
to the tenants, but it is well established by 
the decisions that 

whatever may be required for the purposes of a 
mere money decree, ordinarily all the tenants of a 
holding are necessary parties to the suit in order 
that the decree and the sale in execution of it may 
have the important consequences described in 
Ch. 14, Ben. Ten. Act. 

Jenkins C. J. from whose decision in 17 
OWN 833 9 I have just been quoting, con¬ 
tinued : 

I say ordinarily because there may be conditions 
in which the presence of even one or some of the 
tenants as defendant may be as effective as that of 
all .... The authorities sanction the view that 
where one of a number of tenants is put forward 
by the rest as their representative, he can be re¬ 
garded as the sole tenant for the purpose of a suit 
for arrears of rent within Ch. 14. Whether one of 
several can be regarded as a representative of the 
rest must depend on the circumstances of each 
case, and is, if not essentially at any rate largely, 
a question of fact. 

9. Chamatkarini Dasi v. Triguna Nath, (1913)17 
C W N 833=19 I C 989. 
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It was on this ground that in 37 Cal 75, la 
where the lower Courts had held on the 
authority in 9 C W N 843 11 that the hold¬ 
ing had not passed at a sale held in execu¬ 
tion of a decree for rent obtained against 
the recorded tenant only, Richardson and 
Chatterjee JJ. remanded the case for the 
lower Appellate Court to consider whether 
the recorded tenant did not represent the 
holding. The question of representation i9 
thus no longer foreign to certificate pro¬ 
ceedings. With S. 158B, as it now stands, 
we must take it, following the reasoning of 
Jenkins C. J. in 17 C W N 833° which was 
referred to with approval by Lord Thanker- 
ton in a case under the Chota Nagpur Ten¬ 
ancy Act, 12 Pat 626, 12 that in order to 
justify the sale of a tenure or holding under 
our Public Demands Recovery Act, all par¬ 
ties interested in the tenure or holding 
must be joined as debtors in the certificate 
proceedings or be sufficiently represented 
by the parties joined as such, and that un¬ 
less this is done, the purchaser at the cer¬ 
tificate sale will acquire neither the shares 
of other parties nor the power to annul in¬ 
cumbrances, but only the right, title and 
interest of the certificate debtors them-! 
selves. The learned District Judge was in 
error in so far as he took it that there could 
be no “representation” in proceedings under 
our Public Demands Recovery Act, 1914. 

It has been further urged on behalf of the 
appellants that the lower Appellate Court 
should, as a matter of law, have held that 
all the parties interested in the mukarraries 
were sufficiently represented by those who 
were joined as certificate debtors, and this 
for three reasons.’ (1) the landlord took the 
proceedings against all those descendants of 
Dharam Narain Singh, whose names were 
shown in the record of rights, except Pashu- 
pati who was dead and whose sons were 
joined as certificate debtors ; (2) the other 
members of the family who were interested 
in the properties had not given notice of 
their succession, though required by S. 15, 
of our Tenancy Act to do so, and had paid 
no rents ; and (3) there was evidence that 
some of the certificate debtors were kartas 
of the family or its branches. But the land¬ 
lord named only three sons of Pa 9 hupati’s 
as certificate debtors in the p roceedin g for 

10 Jagattara Dassi v. Daulati Bewa, (1910) 37 Cal 

75=2 I C 695=13 OWN 1110. 

11. Ashok Bhuiyan v. Karim Bepari, (1905) 9 

C W N 843. 

12. Jagdishwar Dayal Singh v. Dwarka Sin 8 h * 

(1933) 20 AIRPO 122=142 I 0 781=60 I A 

176=12 Pat 626 (P C). 
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the arrears of 1336 Fasli, while in the later 
proceedings he mentioned a fourth son 
Dinesh ; and Naresh and Dinesh were 
minors. This affects the matter in two ways: 
It suggests in the first place that the land- 
lord did not even intend to proceed against 
the kartas as such but proceeded against 
them in their individual capacity — all the 
more so because it is now settled law that 
even if some of the tenants are left out, the 
landlord is not disentitled to a money 
decree : sec 7 Pat 353 13 and the Full Bench 
decision in 53 Cal 197. 14 And Dinesh was 
left out in the first proceeding. The ques¬ 
tion whether a sale held in execution of a 
rent decree passes only the father’s interest 
in the property sold or the whole holding 
or tenure depends upon the form of the 
execution proceedings, including the sale 
proclamation and the sale certificate, as well 
as the proceedings in the suit in which the 
decree was made. I ho certificate procedure 
13 a summary mode for the recovery of 
arrears, and this makes it all the moro 
necessary for the certificate holder to make 
it clear that he is bringing the whole hold¬ 
ing or tenure to sale, lie can, of course, do 
30 by joining as certificate debtors all the 
persons interested in the tenure or holding; 
but whore he has not done so, it becomes 
necessary for the purchaser at the execu¬ 
tion sale (or his transferee) in a contest 
with those members of the family who were 
not joined in the certificate proceedings, to 
establish clearly that the latter were repre¬ 
sented by those against whom the landlord 
had taken the proceedings. 

It has not been urged on behalf of the 
appellants that there is any evidence indi¬ 
cating that the landlord did anything to 
show that he was proceeding against those 
certificate debtors who are said to have been 
kartas as such. The learned District Judge 
nds that though the onus was on the de- 
endants to establish their plea of estoppel 

by representation, “they have done nothing 

00 Prove even the names of the tenants 
recorded in the landlord’s registers ” Even 
that if proved, would only have been the 

ptt e !U D i- e9fcabli8hiD S fcho P^a. To 26 

l • ( °, a 8U * fc was brought by certain 

boirajoi^a declaration that their interest in 
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a tenure had not been affected by a salo 
held in execution of a decree for rent ob¬ 
tained against another heir. The lower 
Courts had dismissed the suit, the District 
Judge holding that the very fact that ront 
decrees wore obtained against the defendant 
tenant showed that he was recognized bv 
the landlord as the tenant. This hoir alone 
was shown in the Record of Rights. Mookor- 
jeo C. J. with the concurrence of Fletcher J. 
reversed the decision. lie pointed out that 
in order to entitle the execution purchaser 
to invoke the aid of the principle of repre¬ 
sentation 

it is not sufficient to show that tho landlord has 
chosen to obtain a decree for ront against one out 
of several heirs. It is to be established that all the 
tenants have held out one of them as their repre¬ 
sentative in their transactions with the landlord. 
If they have so held out one of them to represent 
them in the matter of tho tonancy, they cannot 
complain if a decree for rent is obtained by the 
landlord against that representative and the entire 
tonancy brought to sale in execution thereof. 

It was argued for the appellants in that 
case, as Sir Manmatha Nath Mukherji has 
done before us, that as tho plaintiffs did 
not appear to have given the notice of suc¬ 
cession required by S. 15, Tenancy Act, 
they were not entitled to relief ; but the 
learned Judges held that failure on the part 
of heirs to comply with tho requirements of 
tho Section does not necessarily entitle the 
landlord to treat one of tho scvoral heirs 
of the original tenure-holders as represen¬ 
tative of the tenancy. A distinction has been 
made in several reported decisions between 
tenure-holders who are governed by S. 15, 
Tenancy Act, and raiyats who are under 
no such obligation : see, for example, 1923 
P H C C 57 16 but in 12 Pat 626, 12 to which 
I have already referred, their Lordships of 
tho Judicial Committee agreed with this 
Court in overruling the appellant’s conten¬ 
tion that the failure of defendant 5 to have 
her name entered on his sherista, along 
with tho fact that she had never paid rent 
or been recognized by him as a tenure- 
holder, entitled him to proceed to the sale 
of the tenure without joining her as a 
defendant, observing that 

no such sanction as forfeiture of rights in the 
tenure in respect of failure to comply with the 
provisions of S. 11 is provided by the Act • such 
failure only affects the transferee’s power to’ reco¬ 
ver rents from his under tenant* as provided in 
sub s. (4). 

(The references are to the Chota Nagpur 
Tenancy Act. Similar provisions are to be 
found in Ss. 15 and 16. Bihar Tenancy Act). 

16. Jaideb Thakur v. .lamahir Missir. ('923) 10 
AIR Pat 206=69 I C 565=1923 P H CC57. 
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It cannot therefore be said that the distinc¬ 
tion made by Das J. in 1923 P H C C 57, 16 
following earlier cases, between tenure- 
holders and raiyats goes far to ground a 
presumption that the tenure-holder who 
omits to have his name registered must be 
taken to have acquiesced in the registered 
tenant representing him in their dealings 
with the landlord; and as to representation 
in the case of raiyats, it was held in that 
case that it did not follow as a matter of 
law that a co-tenant represented the hold¬ 
ing qua the landlord when all that was 
shown was that the tenant proceeded against 
in the rent suit was the only recorded ten¬ 
ant and was the head of the family. There 
was a similar decision in 7 Pat 129, 17 in 
which it was held that evidonce that the 
tenant proceeded against was the karbari of 
the family and paid the rent was not suffi¬ 
cient for the purpose of showing that the 
rent decree would bind all the co-tenants. 
The question of representation was, in the 
circumstances of this case, more a question 
of fact than an inference of law, and on 
the question of fact we are bound by the 
finding of the lower Appellate Court that 
the whole tenure was not represented in the 
certificate proceedings, which was arrived 
at independently of the erroneous view of 
the learned District Judge that a tenure 
cannot pass on a certificate sale unless all 
the tenants are named as certificate debtors. 
In my opinion, the contention of the appel¬ 
lants must be overruled. What passed at 
the certificate sales was not the mukarrari 
tenures but only the right, title and interest 
of the certificate debtors in them. 

The next question is whether the sales 
were void, as held by the learned District 
Judge, in respect of the share of Bibhuti, 
by reason of the fact that, though alive at 
the time of ‘'attachment, he was dead at 
the time of the sale. On this point the 
learned District Judge referred to 6 P L T 
67 18 and 11 Pat 241. 19 According to the 
former ruling, so far as it applies, the sale 
would be good notwithstanding Bibhuti s 
death, unless set aside in appropriate pro¬ 
ceedings. But the learned District Judge 
followed the later rulin g in view of the 

17. Shyam Sundar Naik v. Gobardhan Kamli, 

(1928) 15 A I R Pat 218=109 I C 519=7 Pat 

129=9 PLT 735. 

18. Barhamdeo Narayan Pande v. Saligram Sahay 

Pande, (1925) 12 A I R Pat 384=86 I G 141= 

6 P L T 67. 

19. Smith v. Kailash Chandra, (1932) 19 AIR 

Pat 199=138 I O 99=11 Pat 241=13 PLT 

323. 


present wording of S. 50, Civil P. C., which 
has been copied in S. 52, Public Demands 
Recovery Act, and held that the sale was 
void. The apparent conflict between the 
two rulings was another reason why these 
appeals were referred to a Bench of three 
Judges. Now, in 6 P L T 67 18 the suit was 
brought by an heir of the deceased tenant 
for recovery of possession from the purchaser 
at a sale in execution of a rent decree. 

The tenant had died after the attachment 
but before the sale in execution; and the 
learned Judges held, following the Full 
Bench decision of the Allahabad High Court 
in 12 All 440, 20 18 C W N 766 21 and other 
cases, that the failure of the decree-holder 
before the sale to bring on record the judg¬ 
ment-debtor's heirs did not render the sale 
a nullity, Kulwant Sahay J. after referring 
to the observation of Lord Hobhouse in 
25 Bom 337 22 that there can be no question 
that omission to serve notice on the legal 
representative is a serious irregularity suffi¬ 
cient by itself to entitle the plaintiff to 
vacate the sale, concluded that the omission 


in that case had been taken to amount to 
xn irregularity only, which did not render 
jhe sale invalid and null and void, but that 
such sale had to be vacated in one or other 
Df the modes prescribed by law. As it has 
been suggested in some later cases that the 
ruling in 12 All 440 20 has been weakened 
by the substitution of the words “fully 
satisfied” for the words “fully executed” in 

what is now S. 50, Civil P. C., I would here 
point out that the sale in 6 P L T 67 18 took 
place before the present Civil Procedure 
3ode came into force, and that as Varada- 
ffiariar J. was inclined to think in 59 Mad 
161 23 (at page 487), the altered phraseology 
need hardly have any such effect neces¬ 
sarily. Coming now to 11 Pat 241,* 9 it must 
be observed at the outset that the question 
in that case arose on an application under 
0. 21, R. 90 and not in a suit brought after 
bhe confirmation of an execution sale. Nor 
was it a case in which the property sold 
had been attached before the death of the 
judgment- debtor. 

The sale was attacked on the ground that 
bhe leg al representative had had no notice 

20. Sheo Prasad v. Hiralal, (1890) 12 All 440= 

1890 A W N 103 (P B). 

21. Bepin Behary Bera v. Shashi Bhushan, (1914/ 

1 A I R Cal 554=22 I C 95=18 OWN 766= 

18CLJ 628. n _ 

22. Malkarjun v. Narhari, (1901) 25 Bom 337-—27 

I A 216=2 Bom L R 927=7 Sar 739 (PC). 

23. Kanchamalai Pathar v. Shahaji Rajah Sahib,. 

(1936) 23 A I R Mad 205=162 I C 156=59 
Mad 461=70 M L J 162 (FB). 
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served upon him under O. 21, B. 22, and 
■whab was decided was that a proper notice 
under that provision was not rendered un¬ 
necessary by the circumstance that execu¬ 
tion had been previously taken out against 
the judgment-debtor himself. The sale was 
accordingly set aside in the execution pro- 
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ceedings and before confirmation—which is 
quite different from holding in other pro¬ 
ceedings, as we are asked to do in the pre- 
sent appeals, that the sale was void. The 
learned Judges considered that the matter 
was concluded by the decision of the Judi¬ 
cial Committee in 42 Cal 72. 21 And indeed, 
the notice in 11 Pat 241 10 was, like the 
notice in 42 Cal 72. 21 not a notice to show 
cause why the decree should not be exe- 
cuted, but a notice only to show cause why 
the person addressed should not be substi¬ 
tuted for^the deceased judgment-debtors: 
42 Cal 72 21 was however not a case under 
O. 21, R. 22. It was a case where the pro¬ 
perty of the judgment-debtors had been 
attached in execution of a money decree 
and an order for sale made. The judgment, 
debtors then became insolvent, and their 
property vested in the Official Assignee. 
The judgment.creditors merely took out a 
notice to the Official Assignee to show cause 
why he should not be substituted for the 
judgment-debtors as a party, and this notice 
was served; but without any further notice 
to the Official Assignee, the property attach¬ 
ed was sold in execution. It was admitted 
on behalf of the decree-holders-auction- 
purchasers that attachment in execution of 
a money decree, followed by an order for 
sale, does not confer on the judgment- 

y| t0r ,‘ n , y charge on the land; and this 

405 2 5 thL Thankert ° n t0 obaerve in 5G Mad 

Sil 

ihe r Lordships held in 42 Cal 72 24 that 
the 9 al Q was altogether irregular and in. 

nected^wifch 1 * f?° re tban ° De reason uncon- 
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could not proceed until the Official Assignee 
bad been brought before the Court and an 
order binding on him had been obtained; 
in their opinion this could only be done by 
obtaining an order for the issue of, and by 
serving him with, a notice under S. 248, 
and _they referred with approval to 20 Cal 
370, 27 in which it was held that a notice 
under S. 248 is necessary in order that the 
Court should obtain jurisdiction to sell pro¬ 
perty by way of execution as against the 
legal representative of a deceased judgment- 
debtor. The case has therefore been taken 
as an authority for the view that the absence 

of a notice under O 21, R. 22 is fatal to an 
execution sale. 

The effect of non-compliance with this 
provision of the law was considered by a 
Pull Bench of the Madras High Court in 
47 Mad 288, 28 in which Schwabo C. J. 
began by observing that if the matter had 
been free from authority, he would incline 
to the view that such non-compliance was 
a materia 1 irregularity, but not an illega¬ 
lity which would make the subsequent sale 
a nullity. Bamesam J. discussed three pos- 
sible views of the effect of want of notice 
under O. 21, R.’22, having regard to the 
two cases dealt with in sub-r. (1), and felt 
no strong inclination in favour of any one 
of them. Ho therefore concurred in the 
unanimous decision of the Court, which 
was rested on the authority in 42 Cal 72 21 
that want of notice made the execution sale 
void. The notice required in 47 Mad 288 28 
however was a notice not to the legal re¬ 
presentative of a party to the decree on the 
iatters death, under cl. (b) of the Rule, 
but a notice to one of the parties under 
cl. (aj on the ground that more than one 
year had passed since the date of the decree. 

O. 21 R. 22, sub-r. (l) puts both these 
grounds together, so that it is not possible 
to treat the notice under the rule as vital 
in the case of the legal representative with¬ 
out regarding it in the same light in the 
other case, namely where execution is sought 
more than one year after the date of the 
decree. This is what led Schwabe C J 
with whom Waller J. agreed, to hold that 
even in those cases in which a notice is 
required on ground (a), the absence of the 
notice goes to jurisdiction and makes the 
execution salejvoid, the ruling in 42 Cal 

27 ’ V ' Guilamoni Dasi, (1893) 20 

28. ^ajagopala Ayyar v. Ramanujachariar, (1924) 
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72 2i being taken as decisive in cases rela¬ 
ting to ground (b). 

But there are decisions by our own and 
other High Courtsupholding execution sales 
notwithstanding the absence of a notice 
under O. 21, R. 22. Thus, in 7 Pat 790, 29 
the judgment-debtors had succeeded in get¬ 
ting one execution sale set aside on the 
ground of suppression of the notice under 
O. 21, R. 22. Fresh sale proclamations were 
issued and the property was sold again, and 
the judgment-debtors again urged that the 
sale should bo sot aside for want of notice 
under O. 21, It. 22. Kulwant Sahay J., 
with whom Macpherson J., agreed, observed 
that under the circumstances there was no 
sense in insisting on the issue of fresh notice 
under O. 21, R. 22, and no necessity to do 
so as the object of the provision had been 
attained when the judgment-debtors appear¬ 
ed in Court and raised objections to the 
execution. The sale was therefore upheld 
notwithstanding the fact that no notice 
under O. 21, R. 22 had been served on the 
judgmont-debtors. This decision was follow¬ 
ed by Rankin C. J. and Ghosh J. in 35 
C W N 9 30 in which the judgment-debtors 
had actually appeared in response to a 
notice under O. 21, R. 66 and contested the 
proceedings relating to the valuation of the 
property. They afterwards attacked the sale 
on the ground that no notice under O. 21, 
R. 22 had been served upon them. It was 
contended that as it had been held in 42 
Cal 72 24 that notice under R. 22 is a condi¬ 
tion precedent and without it the Court 
has no jurisdiction the objection could be 
taken at any time. Rankin C. J., observed 
that it was quite unnecessary to push the 
abstract logic of the case in 42 Cal 72 21 to 
this ridiculous extreme, and that it appear¬ 
ed to him to be merely piling unreason 
upon technicality to hold in the circum¬ 
stances of the case that it was open to the 
judgment-debtors to object to the jurisdic¬ 
tion of the Court because they had not got 
a formal notice to do something, namely to 
dispute the execution of the decree, when 
in point of fact they were busy disputing 
about it in all the Courts for the best part 
of the last two years. Cases of this kind are 
distinguishable from 11 Rang 79, 31 in which 

29. Fakhrul Islam v. Rani Bhubaneshwari Kuer, 

(1929) 16 AIR Pat 79=117 IC 648=7 Pat 790. 

30. Chandra Nath v.Nabadwip Chandra, (1981) 18 

A I R Cal 476=131 I C 702=53 C L J 329 = 

35CWN9, 

31. Bimalanandhan Prasad v. United Refineries 

(Burma) Ltd , (1933) 20 A I R Rang 52 = 143 

I C 299=11 Rang 79. 


Pago C. J., said that though the notice 
under O. 21, R. 22 goes to jurisdiction it 
would be mere pedantry to allow a party 
to dispute the validity of an execution sale 
on the ground that the notice was not ser¬ 
ved upon him if he was aware of the pro¬ 
ceedings and had let the decree-holder 
obtain a consent order on an application to 
stay the sale. This was on the principle 
renunciavit juri pro se introducto ; but it is 
not easy to reconcile the former decisions 
with the view that the notice under O. 21, 

R. 22 goes to jurisdiction strictly so called. 
It is also not unimportant that since the 
decision of the Privy Council in 42 Cal 72 24 

S. 248, to which their Lordships referred, 
has had an addition made which we find in 
sub-r. (2) of O. 21, R. 22. Under this sub¬ 
rule, nothing in sub-rule (1) is to preclude 
the Court from issuing any process in exe¬ 
cution of a decree without issuing the notice 
thereby prescribed if, for reasons to be re¬ 
corded, it considers that the issue of such 
notice would cause unreasonable delay or 
would defeat the ends of justice. This sub¬ 
rule has sometimes been regarded in the 
light of a provision giving jurisdiction in 
certain cases in which without it the 
Court would have none (see, for instance, 
Schwabe C. J.'s observations at p. 302 of 
the report in 47 Mad 288. 28 But as Varada- 
chariar J., points out in 59 Mad 461 23 it 
seems clear that if the Court had no juris¬ 
diction aliunde, the new sub-rule will not 
operate to confer it on the Court. 

In my opinion, the importance of this 
sub rule in determining the real character 
of the notice arises from the consideration 
formulated by Mookerjee J , in 11 C L J 
489 32 : the language of the provision for a 
notice may bo mandatory, but this is by no 
means conclusive, and one test of its real 
character is whether the notice can in 
any circumstances be dispensed with. This 
difficulty in regarding the notice as vital 
was pointedly referred to by Mukerjee J. 
in 58 Cal 825, 33 where ono of the judgment- 
debtors had applied to set aside a sale under 

O. 21, R. 90 and S. 47, Civil P. C. So far 
as O. 21, R. 90 was concerned, the applica¬ 
tion was found to have no substance. As 
regards S. 47, the application showed that 
no notice under O. 21, R. 22 had been served 
on her. Mukerjee J. with whom M it ter J. 

32. Levinia Ashton v. Madhabmoni Dasi, (1910) 

11 C L J 489=5 I C 390=14 OWN 560. 

33. Srischandra Nandi v. Rahatannessa Bibi, 

(1931) 18 A I R Cal 555=133 I C 670=58 Cal 

825=53 0 L J 46=35 C W N 220. 
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agreed, referred to the approval by the 
Judicial Committee in 42 Cal 72 24 of the 
dictum in 20 Cal 370 27 regarding the notice 

under S. 248 of the old Civil Procedure 
Code, and observed : 

to O hl 9i nt R P o e o ati0 u ° f / h x° IaW haS t** 11 a PPhed 

M°, nf ’iq™ ' 8ub - r ' W. Ci vil P. C„ since the 
?° d< ^ °{ J 908 °“ m ® ln ‘° bei°g. and it is perhaps 
of Jh r io\ contend that in view of the insertion 
°V' , n r tbmg corresponding to which there 

r a 8- 2 8 ,l the Code o£ 1882 w bat was under 

ahon?d d n ° f 8 f 2 5 egarded aa want of jurisdiction 
“ 01uId n °w oniy be regarded as an irregularity. 

cnt, 1 ffect ° l , wh i° h would depend upon the oir- 
“c‘7 o each particular case. In any event, 

untRth^T i- I -^ e n hapS - baV0 the coura g 0 to say 
unt 1 the Judicial Committee have another ODpor- 

un.ty of considering the matter in the light of 

favour o/tif- and ° f P r °nonncing an opinion in 

refer fo hi - VleW 1 1 \- 1 have ventured to 

view merely because I find it very 

ofTuriidl*?- recon . c ‘ Ie £he Ti °w as to absolute want 
Of jurisdiction with what the sub-rule says 
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, L ha ^ e ,fl!; ead y referred more than once 
x) the ^ all Bench decision in 59 Mad 461. 23 

The judgment-debtor in that case died a 

week before the date fixed for the sale and 
after his property had been attached in 
execution the sale proclamation settled, and 
the order for sale passed. The decree-holder 
and his vakil were aware of the death, but 
no apphcation was made under S. 50, Civil 
f' U, for leave to execute the decree against 
the legal representatives, and no notice was 
served on them in accordance with O. 21 
•K. ii. At the sale the property was pur¬ 
chased by a stranger. On an application by 
he legal representatives under S. 47 and 

void anH 9 °, lfc wa9 , heId tha ‘ the sale was 
void, and not merely voidable, for want of 

Judaefc 00 ; ^ h0 iudgment3 of the learned 
thefnnf tam - an 6xhausfci ve discussion of 

Calcutt n rary V16W tak6n in Allahabad and 
Calcutta ever since the decision of Edge C J 

(in concurrence with the majority of his 

" 12 A? ^ he dea lBion 

in 42 Cal 7Q2* nC1Pa11 ^ ^ 0n the auth ority 
(21 ™ o 72 , a PP rovln g 20 Cal 370 27 and 

the deathT* Prln ° iple8 as t0 effect of 
the Court ,? arfcy or the jurisdiction of 

a 6 ainrfhe a LSe ei ‘-esrte" 0 of n ° 6 r CUti0 ^ 

ir^Tof tt^ Pointed e oT( e a 

was not a ca^of 6 e P ° rfc ?, that 42 Cal ^ 
legal representative oTa'de ° f a d ?" ee a g ainst the 

and at the time the definin g J“ d Smen t-debtor, 
tive ‘as a person who i n D of legal re P r esenta- 

of a deceased person’ had w 5 e P re ! ents the estate 
the Code. ® Eo ^ been introduced into 

ma^LV™rraLfud e eaT 6 7h. h ° ,d 

20 2£X,\r b '5fW£ 


observed) the decree itself had been found 
to be fraudulent, and that the new sub¬ 
section operates to give a special power of 
dispensation, a view which I have already 
shown to be open to doubt. Varada- 
chariar J. referred inter alia to the unsatis- 
actory way in which the placing together 
ot the two classes of cases referred to in 
sub-r. (1) as if they stood on the same 
footing for all purposes” had been dealt 
with in several decisions. Speaking with the 
utmost respect, it does not seem to me that 
the decision makes sufficient allowance for 
the peculiarities in 42 Cal 72 2 ‘ or for the 
effect of suh-s. (2) of O. 21, R. 22, to say 

nothing to Lord Thankerton’s observations 
in 56 Mad 405,- J while the circumstance 

that under O. 21, R, 90 (read strictly) an 
execution sale can only be set aside in cer¬ 
tain conditions which did not obtain in the 
I ull Bench case may partly have led to the 
decision (see p. 489 of the report). 

1 have ventured to refer to these considera- 

tmns in particular, because they do not apply, 

as will be presently seen, to sales under our 
I ublic Demands Recovery Act. Even under 

• 1Q i o'Vl E ™ 0 ) edure Code ' the view ta ken 

in 12 All 440-° has been consistently fol. 
lowed in Calcutta and was followed in this 
Court in 6 P L T 67, 18 which was doubt- 

Tp”fom»^ d to iD the later decision in 
i at J41 because there was no question 

m any attachment pending at the death of 

the judgment-debtor in it. In 12 All 440, 20 

Edge C - J - was of opinion that property 
under attachment must be considered as in 
the custody of the law. S. 234, Civil P C 
(corresponding to S. 50 of the Code now in 
orce) was in his opinion, applicable only to 
cases in which, after the death of the judg¬ 
ment.debtor the decree-holder seeks to 
bring to sale property which was of the 
judgment-debtor in his lifetime, and which 
was not, at the time of his death, under 
attachment at the suit of the judgment- 

q 6 07 « ^ Having r ® gard t0 fche Provisions of 
S. 276 (now our S. 64) the representative 
could p°t as against the judgment-debtor 

duly dispose of the property under 

attachment and there was no reason to 
provide in S. 234 a means by which to 
ascertain the liability of the representative 
in respect of property under attachment at 
the suit of the judgment-creditor. The 
learned Chief Justice also referred to the 
absence of any Section in the Code which 
provided that the legal representative, any 
more than a stranger whose property is 
sold, was to get notice of the sale of 
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property under attachment, except as one 
of the public by the proclamation of the 
sale which is required under the Code. If 
this last consideration has lost some of its 
force since the Code of 1908, as pointed out 
in one of the recent Allahabad decisions, on 
account of the new provision for notice to 
be given to the judgment-debtor before 
drawing up the sale proclamation (see sub- 
r. 2 of O. 21, R. 66), it seems obvious that 
the omission of this notice, whether or not 
it may furnish a good ground for setting 
the sale aside under O. 21, R. 90, does not 
go to jurisdiction so as to render the sale a 
nullity. 

After the decision of this Court in 6 
PLT 67, 18 12 All 440 20 was followed in 
32 C W N 418, 34 which unlike 6 P L T 
67, 18 was governed by S. 50 of the present 
Civil P. C. This was a case in which the 
judgment-debtor had died after service of 
the sale proclamation and the notice of 
attachment. The sale was held without 
bringing the representatives of the judg¬ 
ment.debtor on the record. Rankin C. J., 
considered the question whether the omis¬ 
sion was more than 'an irregularity, and 
after referring to the decision of the Privy 
Council in 32 Cal 296, 36 followed the view 
taken in Calcutta decisions ending with 45 
C L J 7 3 36 and also in a Madras case which 
has since been overruled by the Full Bench 
in 59 Mad 461, 23 and held that failure to 
bring the legal representatives on the 
record does not necessarily involve that the 
sale is not binding upon the heirs. The 
considerations set out by Edge C. J. in the 
case from 12 All 440 20 were referred to by 
Varadachariar J., in the Full Bench case 
from 59 Mad 461, 23 but taken to be insuffi¬ 
cient to support the view that in such a 
case the absence of a notice to the legal 
representative does not make the execution 
sale null and void. We have however an 
unbroken course of decisions in these parts 
regarding cases where property under 
attachment is sold after the death of the 
judgment-debtor ; in 20 Cal 370 27 there 
was not attachment before the judgment- 
debtor’s death. 

It seems to me, moreover, that we are 

not called upon in these appeals, coming as 

_ ^^^^ 

34. Tarangini Debi v. Raj Krishna Mondal, (1928) 

32 C W N 418=115 I C 520. 

35. Khiarajmal v. Daim, (1905) 32 Cal 296 = 32 

I A 23=9 C W N 201 = 1 C L J 584 = 8 Bar 

734 (P C). 

36. Hara Prasad v. Gopal Chandra, (1927) 14 

A I R Cal 315=100 1 C 997=31 C WN 299= 

45CLJ 73. 


they do under our present Public Demands 
Recovery Act, to decide whether the Madras 
view as regards O. 21, R. 22 should be 
adopted. For, in the first place, our Act, 
though passed in 1914, contains no provi¬ 
sion much like that Rule. Unlike the Bihar 
Tenancy Act, which by S. 143 imports the 
Civil Procedure Code generally, it provides 
a complete procedure for the execution of 
certificates modelled on the Civil Procedure 
Code but not without several important 
departures from it. Under the former Public 
Demands Recovery Acts, a certificate duly 
filed had, in so far as regards the remedies 
for enforcing it, the force and effect of a 
decree of a Civil Court, but there is no 
such provision in the present Act. S. 46 
of the Act gives exclusive jurisdiction 
for the purposes of execution of the certi¬ 
ficate officer on much the same lines as- 
S. 47, Civil P. C., but with the important 
difference that unlike sub-s. (3) of the later 
Section there is no provision empowering 
the certificate officer to determine the ques¬ 
tion whether any person is or is not the re¬ 
presentative of a party for the purposes of 
the execution. The certificate officer is 
plainly not intended to deal with questions 
of title, but is to proceed (as a rule) against 
the right, title and interest of the certifi¬ 
cate debtor; and service of the notice pre¬ 
scribed by S. 7 operates, under S. 8, at once* 
and without any actual attachment, not 
only to render any private transfer of his 
interest in any immovable property void 
against any claim enforceable in execution 
of the certificate but also to charge upon it 
the amount recoverable under the certifi¬ 
cate, and does all this even before the cer¬ 
tificate debtor has had any opportunity of 
being heard—a good indication of the sum¬ 
mary character of the special procedure 
provided by the Act. 

The Act is confined to the recovery of 
public demands, as defined in S. 3 (b), and 
these are demands of a character which 
cannot be resisted on such grounds, as for 
instance, that the certificate debtor was not 
justified by family necessity in subjecting 
himself to them. Part IY of the Act care¬ 
fully shuts out the jurisdiction of the Civil 
Courts to interfere except in certain speci¬ 
fied contingencies. No certificate “duly 
filed” under the Act can be cancelled or 
modified by a Civil Court, even if the 
alleged debt was wholly or in part not due 
from the certificate debtor, unless (speaking 
generally) he has first urged that ground 
before the certificate officer, and in the case 
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of the demands mentioned in the first two 
Articles of Schedule I also paid those de¬ 
mands within a limited time if he should 
have been served with the notice under 
Nor can the sale be set aside in such a 
suit without a direction for the refund of the 
purchase money to the certificate purchaser. 

It is also to be observed that the charge 
created by S. 8 (b), which goes much fur¬ 
ther than, say, the charge we find in S. 65, 
Bihar Tenancy Act, can only be enforced in 
the certificate proceedings. The interest of 
the certificate debtor is thus at the disposal 
of the certificate, officer in a much higher 
sense than the interest of the judgment- 
debtors in 42 Cal 72 21 could be said to have 
been at the disposal of the executing Court. 
The powers of the certificate officer as 
regards the execution of certificates are also 
on a very different footing from those of an 
executing Court. He can, in particular, set 
aside sales on grounds not to be found in 
O. 21, R. 90, confined as the latter is to 

i • _ ^ in publishing or con¬ 

ducting sales. (I am here leaving out fraud 
because our Act expressly saves this for the 
Civil Court.) S. 29 (1) authorizes the certi¬ 
ficate officer to set aside a sale on the ground 
of a material irregularity in the certificate 
proceedings as well, and also on the ground 
that notice, was not served under S. 7. If 
any notice is to be regarded as vital to the 
proceedings of the certificate officer, one 
would have thought that it is the notice 
under S. 7 to the certificate debtor. And yet 
8s. 29 and 45 make it quite clear that even 
this notice does not go to the jurisdiction of 
the certificate officer to sell the property of 
he certificate debtor. For, under S. 29, a 
certificate sale can be set aside on the 
ground that the notice was not served only if 
the certificate debtor pays the amount found 

vid^qHw hlm ’ , wbil ? S. 45 expressly pro- 

exnnnfi a *f° 8a 6 i mm °vable property in 

void nn° D a certificate shall be held to be 

be brnnfh^ a gr ° UDd - bufc * b at a suit may 
l l “f “* • CM Court to recover pool 
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f . ground, subject, however, to 

that i r am 8 ° 3 Wh ! C u bring int0 relief the P oi nfc 

the suitln7fi el l b0rafciDg - In the fir8fc ice, 

year after the delivery of possession to the 
our°Siiff 3 Nh a oondition that is not satisfied in 

can be entertained if the cSficate debtor 
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) certificate officer’s jurisdiction to sell is 
j f ° u ° d ed in a "duly filed” certificate, and 
1 not on the actual existence of the certificate 
r debt nor on the service of the notice under, 
t b. I on the certificate debtor himself. As to' 
) any notice to the legal representatives of a 
. deceased certificate debtor, the omission of 
i any provision like O. 21, R. 22, recalls 
-L-ago o. J. 8 observations in 12 All 440 20 
with additional force derived from the 
special scheme of our Act (as already point¬ 
ed out) ; and it seems to me impossible 
from any point of view, to place such a 
notice on a higher footing than the notice 
to the certificate debtor. Having regard tol 
what may be called the irresistible charac- 
ter of the demands enforcible under the Act 
and to the fact that demands of revenue 
and rent are, even apart from the Act 
charged upon the properties concerned, the 
Legislature appears to have provided by this 
Act a special procedure by way of execution 
against the properties themselves, taking 
care, as it has done in S. 29 (2), to empower 
the certificate officer (subject to appeal to 

and rey 1810 b fche higher revenue _ 

rities) to entertain applications for setting- 
sales aside (on payment of the amounts 
found due) without limit of time if there 
should be reasonable grounds for so doing. 

I is no doubt true, in general, that it is 
against all principles to proceed against a 

CouJt U n fcl n 6 haS be6D brougbfc befor 0 the 

Court or all proper steps to bring him 

tu e ilv.H^ C ° Urt haV6 b6en taken fueffec- 
Kl R b 6V0 u under the Civil Procedure 
Code, it is possible in extreme cases for a 

r , u t - y i 0 1 _ bnd hlmself bound by orders passed 
hS 1Dd f b fl S b ^° k ' In 25 Bom 337 ’ 22 tb o true 

fhlf of be , deceased judgment-debtor lost 
their right to redeem the mortgage by rea 

son of an execution sale to which, on account 

Com? ® rrODeous or d 0r of the executing 
Court, they were no parties. 45 C L J 7 qS 6 

like some earlier rulings, was a case under 

he (Bengal) Public Demands Recovery Act 

we should depart from our unbroken course 
of decisions, on the strength of which man? 
titles must have been acquired by bona fide 

purchasers under the summary procedure 

A?i b‘v .X th6 Publ L c Eeoo'ery 

Act, by allowing a challenge to the inri« 
diction of the certificate officer on a ground 

£ SI 

onsid era t i ons. My conclusion on this parti 
the case therefore is that 11 p a fc 241, 1 * 
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so far as it might seem to express a view 
different from that taken in 6 P L T 67, 18 
is inapplicable to the facts of the present 
cases and that it is sufficient to say that the 
trial Court was right in following the deci¬ 
sions in 6 P L T 67 18 and 45 C L J 73. 36 I 
would hold, differing from the lower Appel¬ 
late Court, that the sales were not void in 
respect of the share of Bibhuti. 

The last contention on behalf of the 
appellants is that if, as the lower Courts 
have held, all the eleven plaintiffs except 
three that we are now dealing with were 
estopped in two suits other than Title Suit 
No. 66, the declaration given by the Court 
should have been, not that the certificate 
sales affected only the shares of the certi¬ 
ficate debtors named in the certificate pro¬ 
ceedings, but that the right, title and interest 
of the three excepted plaintiffs are not 
affected by the certificate sales in those two 
suits. This contention must plainly be ac¬ 
cepted. Those three plaintiffs will also be 
entitled to a similar declaration in Title 
Suit No. 66. The result is that I would 
allow these appeals in part and modify the 
decrees of the lower Appellate Court as 
indicated. I would also give the appellants 
their costs of this appeal in proportion to 
their success. 

Manohar Lall J. — I have had the ad¬ 
vantage of seeing in advance the judgment 
prepared by my learned brother Dhavle J. 
I agree to the terms of the orders which he 
proposes to make in these appeals; but I 
reserve to myself the right to examine, 
when an appropriate occasion arises, the 
correctness of the proposition that a certi¬ 
ficate officer while proceeding to enforce a 
certificate under the Bihar and Orissa Public 
Demands Recovery Act (4 of 1914) has 
jurisdiction to sell the estate of, or the right, 
title and interest of, a certificate debtor who 
has died between the date of the service of 
notice on him under S. 7 of the Act and the 
date of the actual sale without the issue of 
a notice to his legal representative. This 
question, as I shall show just now, does not 
properly arise for decision in these appeals. 
Two appeals arose out of Suits Nos. 65 and 
67 in which the facts are similar and concern 
a certificate which was issued for the reali¬ 
sation of rent for 1337 Fasli. Notices under 
S. 7 were served on 6th November 1930, 
and the sales were actually held on 23rd 
March 1931. It has been found as a fact 
that one of the certificate-debtors, Bibhuti, 
had died on 4th January 1931, and there¬ 
fore before the sale was actually held. On 


23rd March 1931 objections to the sale 
were filed under S. 29 of the Act by a 
number of certificate debtors or their repre¬ 
sentatives including the heirs of Bibhuti. 
On 6th July 1931, the parties entered into 
a compromise with the auction-purchaser 
and promised to pay the amount fixed by 
the compromise by 22nd December 1931, 
failing which they agreed that the sales 
should be confirmed. As no payment was 
made the sales were confirmed on 22nd 
December 1931. These sales were set aside 


subsequently by the Collector, whose order 
was affirmed by the Commissioner, but the 
Board of Revenue reversed the decision of 
the Collector and the Commissioner and 
confirmed the sales. It is clear from this 
narrative of events that the sales cannot be 
set aside so long as the compromise entered 
into by the parties dated 6th July 1931 is 
not successfully impeached. As no argument 
has been advanced that the compromise 
entered into was fraudulent, I am of opinion 
that the appellants cannot have the sales 
set aside. I therefore agree with the order 
which is proposed to be passed in the 
appeals arising out of these suits though on 
different grounds. 

The appeal which arises out of Suit No. 66 
concerns the realization of arrears of rent 
for 1336 Fasli by means of a certificate 
which was filed on 20th August 1931. The 
notice under S. 7 was served on 12th 
September of the same year. The sale which 
was held on 12th May 1930 was set aside 
and a new sale was ordered which took 
place on 26fch January 1931, after the death 
of Bibhuti on 4th January 1931. The deli¬ 
very of possession to the auction-purchaser 
was made on 3rd January 1932, and the 
present suit was instituted on 4th April 
1934, for a declaration that the sale is void 
and did not affect the interest of the appel¬ 
lants including the heirs of Bibhuti, and in 
effect for recovery of possession of the pro¬ 
perties sold, mainly on the ground that the 
sale was void because the notices required 
by S. 7 had not been served. S. 52 of the 
Act provides the procedure that should be 
observed when a certificate-debtor has died 
before the certificate has been fully satisfied, 
as in this case. That procedure is that the 
certificate-officer after serving upon the 
legal representative of the deceased a notice 
in the prescribed form can proceed to 
execute the certificate against such legal 
representative; and the provisions of this 
Act shall apply as if such legal representa¬ 
tive were the certificate-debtor and as if 
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such notice were a notice under S. 7. In 
this case the procedure prescribed by S. 52 
was admittedly not followed. The legal 
representative of the deceased Bibhuti, 
therefore had a right to institute a suit for 
recovery of possession or for a declaration 
that the sale should be held to be void on 
the ground that the notice provided by 
S. 52 had not been served upon him after 
the death of-Bibhuti. That notice is declared 
by the statute to be a notice under S. 7. It 
will be noticed from the dates which I have 
given above that the present suit has been 
instituted beyond one year from the date on 
which the possession of the property was 
delivered to the auction.purchaser. That 
being so, the suit of the appellants as the 
legal representatives of Bibhuti cannot be 
entertained by reason of the proviso to 
S. 45 which enacts that 

no such suit shall bo entertained if instituted moro 
than one year from the date on which possession 
of the property was delivered to the purchaser. 

For these reasons I agree with the order 
that is proposed to be passed in this appeal 
although I have arrived at the same conclu¬ 
sion on a different ground. 

Harries C. J. — I have had the advantage 
of seeing the judgment to be delivered by 
Dhavle J. and agree to the order which he 
pioposes to make. I however agree with 
Manohar Lall J. that the question whether 
a certificate officer has jurisdiction to sell 
the estate of, or the right, title and interest 
of, a certificate*debtor who has died be¬ 
tween the date of the service of notice on 
him under S. 7, Bihar and Orissa Public 
-Demands Recovery Act, and the date of the 
sale does not arise in this case. As at present 
advised, I am not satisfied that a certificate 
officer has such jurisdiction and I prefer to 
refram from expressing a definite opinion 

until the facts of the case make it necessary 
for me to do so. 

D-S./r.k. Decrees modified . 
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Rowland and Chatterji JJ. 

Prahlad Chandra Singh —Plaintiff _ 

Appellant. 

V* 

Bhim Mahto and others — Defendants 

Sect^b 1 N ?oqq ° f 1938 ' Decided P on d 15fch 
S2ri? 6 T 93 V r T a PP ella *e decree of 
tember 193? 80 ’ Manbhum - D /' 27th Sep. 

# (a) Civil P. C. (1908), O 22 R **. O 41 
K.4 and O. 1 , R. 13-Decree in partition .uit- 
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Appeal by all defendants on common grounds 

Death of one appellant pending appeal _ 

Appeal can be heard and allowed in absence 
of legal representatives of deceased — Appeal 
heard before expiry of prescribed time for 
substitution — Respondent cannot raise objec- 
tion tor first time in second appeal. 

Where all the defendants in a partition suit ap¬ 
peal from the decree on grounds common to 
them all and one of them dies during the pen¬ 
dency of the appeal, the surviving appellants can 
continue the appeal under O. 41, R. 4 without the 
legal representatives of tho deceased being substi- 
tuted: 27 Bom 284\ 25 All 27 ; AIR 1918 Mad 794 
and AIR 1934 Cal 703, Rel. on; AIR 1935 Pat 
241; A I R 1926 Cal 741 and AIR 1928 Cal 184, 
Pasting. [P 342 c 2; P 343 C 2] 

Where the appeal is heard and decided within 
the prescribed period for substitution, tho heirs of 
the deceased can complain, if the result of the 
appeal has been to their detriment, that tho Court 
should not have heard tho appeal without wait¬ 
ing for tho prescribed time for substitution. But 
the respondent to the appeal who has not objected 
to the defect of parties in the lower Appellate Court 
is precluded from raising it for the first time in 
second appeal by reason of 0.1, R. 13. [P 343 C 1; 

P 340 C 1] 

(b) Practice Judgment — Probative value 
or finding in previous suit. 

The question as to tho probative value of a 
finding in a previous suit which does not operate 
a 3 res judicata in a subsequent suit depends on 
the nature of the finding and of tho issues involved 
in the two different suits. [p 344 q 2 ] 

S. M. Mullick and S. C. Mazumdar_ 

for Appellant . 

B. C. De, N. N. Ray and Sambhu Bar- 
meshwar Prasad — for Respondents. 

j 1 * ! i J. — This is an appeal by the 

p aintiff who brought a suit for partition 
of a rent-free tenure consisting of village 
... in the District of Manbhum. The 
village has been recorded in the Record of 
Rights published in 1920 as comprised of 
24 khewats, namely Khewats Nos. 2-1 to 
2-24. The tenure formerly belonged to a 
family of three brothers Buchu, Dakshin 
and Gandhu. In course of time, the shares 
of all these brothers passed into the hands 
of outsiders. On 23rd September 1935, the 
plaintiff who is the landlord of the village 
purchased the two-thirds interest of the 
first two brothers in execution of three 
decrees for arrears of cess obtained against 
the recorded tenure-holders. The defen. 
dants on the other hand originally obtained 
a mokarran lease of Gandhu’s one-third 
share but subsequently purchased that share 
at an execution sale on 30th August 1890. 
The position therefore is that the plaintiff 
is now the holder of the two-thirds share of 
Buchu and Dakshin and the defendants of 
the one-third share of Gandhu. The suit 
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was defended mainly on the grounds : (1) 
that there was a previous partition between 
the three brothers Buchu, Dakshin and 
Gandhu long ago; (2) that the plaintiff’s 
purchase of the two.thirds share of Buchu 
and Dakshin was not valid as the decrees 
for cess were “without jurisdiction’’ and 
null and void;’’ and (3) that the defendants 
acquired partly by settlement and partly 
by purchase some lands from the branches 
of Buchu and Dakshin and have been in 
possession of those lands adversely for a 
long time. 

The learned Subordinate Judge tried the 
suit, overruling all these defences, passed a 
preliminary decree for partition. On appeal 
by the defendants the learned District Judge 
has reversed the decree except with regard 
to the lands recorded in ijmal Khewat No. 
2-24 area 21.99 acres. Hence this second 
appeal by the plaintiff. 

The first point raised by Mr. S. M. Mul- 
lick on behalf of the appellant is that the 
appeal before the District Judge was not 
competent. It appears that during the pen¬ 
dency of that appeal one of the appellants, 
Rakhal Mahto, who was defendant 5 died 
on 18th July 1937 and without his heirs 
being brought on the record, the appeal 
was decided on 27th September 1937, that 
is to say within the period allowed for 
substitution. Mr. Mullick’s contention is 
that after the death of Rakhal the appeal 
could not proceed in the absence of his 
heirs because in a partition suit all the co¬ 
sharers are necessary parties. He relies on 
the cases in 16 P L T 308, 1 AIR 1926 Cal 
741 2 and 32CWN 299. 3 

In the Patna case a suit for partition 
having been dismissed the plaintiffs appeal¬ 
ed and during the pendency of the appeal 
one of the respondents died and no substi¬ 
tution of his heirs having been made within 
the prescribed period the appeal stood abated 
against him. The question then arose whe¬ 
ther the appeal could proceed against the 
remaining respondents. It was held that 
it could not, because no decree for partition 
could be passed in the absence of any 
co-sharer. 

1. Churaman Mahto v. Bhatu Mahto, (1935) 22 

AIR Pat 241=154 I O 856=16 P L T 308. 

2. Mahammad Abjal v. Hafizannessa Khatun, 

(1926) 13 A I R Cal 741=91 I O 567. 

3. Naimuddin Biswas v. Maniruddin Laskar, 

(1928) 15 A I R Cal 184 = 107 I C 726 = 32 

OWN 299=47 C L J 82. 
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In A I R 1926 Cal 741 2 it was laid down 

that an appeal in a partition suit is in¬ 
competent unless all persons interested are 
made parties to the appeal either as appel¬ 
lants or respondents. There a suit for parti¬ 
tion having been decreed, some of the 
defendants preferred an appeal without im¬ 
pleading the plaintiffs as parties as the con¬ 
test was limited to the question of shares 
as between the defendants inter se. The 
appeal was held to be incompetent for want 
of necessary parties. Though the plaintiff s 
share might not have been disputed, the 
object of the appeal was to obtain a decree 
for partition after determining the shares 
of the defendants inter se. This case there¬ 
fore is only an illustration of the principle 
that no effective decree for partition can 
be passed unless all the co-sharers are 
before the Court. 

In 32 C W N 299 3 the suit was one under 
S. 106, Ben. Ten. Act, for correction of the 
Record of Rights on the allegation that the 
rent was really Rs. 7 and not Rs. 10 as 
entered in the record. The suit was dis¬ 
missed by the trial Court and on appeal it 
was decreed. The landlord-defendants then 
appealed to the High Court. During the 
pendency of the appeal in the High Court 
one of the appellants died and his heirs not 
having been substituted, the appeal abated 
so far as he was concerned. The respondents 
then contended that the whole appeal must 
fail. This contention was accepted on the 
ground that if the appeal were allowed to 
proceed as regards the surviving appellants 
and ultimately it succeeded, the result 
would be that there would be two contra¬ 
dictory decrees, one which stood against 
the deceased appellant declaring that the 
rent was Rs. 7 and the other which would 
be passed in favour of the surviving appel¬ 
lants to the effect that the rent was Rs. 10. 
Malik J., one of the Judges who decided the 
case, observed that the true test for deter¬ 
mining whether the appeal is competent 
after partial abatement is whether, having 
regard to the nature of the suit and the 
decree made, the appeal can be heard in the 
absence of the heirs of the deceased appel¬ 
lant. The position in the present case is 
different. The trial Court passed a decree 
for partition and that decree was challenged 
in appeal by all the defendants. The decree 
proceeded on grounds common to them all 
and so also were their grounds of appeal. 
They were therefore entitled to the benefit 
of O. 41, R. 4, Civil P. C., which runs as 

follows: 
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Where there are more plaintiffs or more defen¬ 
dants than one in a suit, and the decree appealed 
from proceeds on any ground common to all the 
plaintiffs or to all tt ' defendants, any one of the 
plaintiffs or of the defendants, may appeal from the 
whole decree, and thereupon the Appellato Court 
may reverse or vary the decree in favour of all the 
plaintiffs or defendants, as the case may be. 

It is no doubt true that in a suit for par¬ 
tition no decree can be made in the absence 
of any cosharer. But it does not follow that 
a suit for partition cannot be dismissed 
against an absent defendant. Here the pur¬ 
pose of the appeal was to obtain a reversal 
of the decree for partition and dismissal of 
the suit. This purpose could be gained by 
the surviving appellants continuing the 
appeal after Rakhal’s death. Indeed the heirs 
of Rakhal could complain, had the result of 
the appeal been to their detriment, that 
the Court should not have heard the appeal 
without waiting for the prescribed time for 
substitution. The plaintiff however cannot 
make any grievance out of this. In this 
connexion reference may be made to the 
■cases in 27 Bom 284, 4 25 All 27, 6 40 Mad 
846° and 61 Cal 879/ The facts in the 
Bombay case were that a suit for partition 
having been decreed, two of the defendants 
filed a joint appeal and pending its hearing 
one of them died without her representative 
being brought on the record. The surviv¬ 
ing appellant proceeded with the appeal 
which was ultimately allowed and the suit 
was dismissed. On second appeal by the 
plaintiffs, it was contended that the lower 
Appellate Court ought not to have heard 
the appeal as it had abated. This conten¬ 
tion was overruled and it was hold that as 
the two defendants had appealed on grounds 
common to them both, the Court had power 

to hear the appeal and deal with the whole 
suit. 


The suit in 25 All 27 6 was also a suit for 
partition. The suit was decreed by the trial 
Court and on appeal by the defendants one 
of them died pending its hearing and her 
heir not being substituted within time, the 
appeal, so far as she was concerned, abated. 
The contention was raised that the whole 
appeal abated. This contention was given 
elect toj but on second appeal the High 


itm o^ an *L ilkanfc v * Gangabai, (1903) 
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Court overruled it. The case in 40 Mad 
846° related to a suit by Hindu reversioners 
for recovery of possession of properties said 
to have been improperly alienated during 
the lifetime of the limited owner. The suit 
having been decreed, some of the defen¬ 
dants appealed. Two of the appellants died 
and their representatives were not brought 
on the record. It was contended that the 
appeal, having abated so far as those two 
were concerned, could not proceed as re¬ 
gards the surviving appellants. This con¬ 
tention was overruled and their Lordships 
said : 

Tho grounds of appeal in which the appellants 
have succeeded are common to all the appellants 
and we think the torms of O. 41, R. 4, Civil P. C., 
are wide enough to cover this case and enable this 
Court to set aside the decree as regards the whole 
of the plaintiffs’ claim and not merely in respect 
of the interest of these appellants whose appeals 
have not abated. 

In 61 Cal 879 7 which related to a suit 
for ejectment, the question arose whether 
an appeal which was preferred by the defen¬ 
dants could proceed after partial abatement 
due to the death of some of them. Their 
Lordships, applying tho provisions of O. 41, 
R. 4, Civil P. C., held that the appeal could 
proceed at the instance of the surviving 
appellants. They however accepted as cor¬ 
rect the statement of law made by Mallik J. 
in 32 C W N 299 3 that the true test is 
whether the appeal can bo heard in the 
absence of the appellant who is dead. The 
principles deducible from all these decisions 
including those cited by Mr. Mullick may 
be thus stated : (1) In a partition suit no 
effective decree can be made unless all the 
co-sharers are before the Court. (2) In an 
appeal from a decree, which proceeds on 
grounds common to all the appellants, if 
there is partial abatement owing to the 
death of some of them, the surviving appel¬ 
lants may continue the whole appeal. (3) 
Where the decree appealed from is of such 
a nature that the hearing of the appeal 
after partial abatement may result in the 
passing of two inconsistent decrees, the 
whole appeal must fail. In the present case 
there was no abatement of the appeal on 
the death of Rakhal, because before the 
time for abatement came, the appeal was 
heard and decided. The whole appeal was 
still pending and the question is whether 

cou ld hear it in the absence of 
Rakhal s heirs. The answer to this is to be 
found in the second of the above-stated 
principles which may very well be applied 
here, though it is not a case of any abate- 
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ment. The contention that the appeal was 
incompetent must therefore be overruled. 

Coming to the merits of the appeal, it is 
necessary to mention certain facts. Out of 
the twenty, four Khewats Nos. 2-1, 2-13 and 
2-22 appear to have been recorded separa¬ 
tely in the names of the plaintiff’s prede- 
cessors-in-interest and No. 2-24 is recorded 
ijmal. Almost all the remaining twenty, 
covering a total area of 284.10 acres, were 
recorded in the names of the representa¬ 
tives of the third branch. The plaintiff in 
execution of his decrees for arrears of cess 
purchased khewats Nos. 2-1, 2-13, 2-22 
and 2-3rds share in the ijmal khewat No. 
2-24. According to the defendants they 
acquired by settlement or purchase some of 
the lands from the branches of Buchu and 
Dakshin. These lands, it is said, form part 
of 284.10 acres included in the remaining 
twenty khewats. The plaintiff claims that 
he purchased the undivided 2-3rds share of 
Buchu and Dakshin in the entire village 
and is therefore entitled to partition of the 
lands comprised in all the twenty.four 
Jhewats. The learned District Judge has 
dismissed his claim for partition except 
with regard to the lands of Khewat No. 2-24 
on the finding that there was a previous 
partition. Apparently, this is a finding of 
fact, but Mr. Mullick wants to assail it on 
the ground that in coming to this finding 
the learned District Judge has committed an 
error of law. He argues in the first place 
that the learned Judge has merely relied on 
the entries in the Record of Rights, but 
those are not conclusive proof of partition. 
The learned District Judge’s judgment how¬ 
ever shows that in dealing with the ques¬ 
tion of previous partition, he considered the 
various documents in detail and afterihaving 
done so came to the following conclusion : 

Broadly speaking the documentary evidence 
shows that for the last 90 years or so there has 
been separate possession of lands, and each branch 
of the family dealt exclusively with the lands in 
their own possession. 

He therefore held that at least as regards 
the lands recorded separately, there could 
be no re-partition. There is no error of law 
in this finding. It is next contended that 
the learned District Judge did not take a 
correct view of the effect of a judgment in 
previous suit inter partes. That suit was 
brought in 1895 by the predecessors-in- 
interest of some of the present defendants 
for a declaration of their exclusive title to 
a tank on the ground that it was included 
in their share which was allotted to them 
by partition which took place long ago, this 


partition being the same as that alleged in 
the present suit. On a reference to the 
appellate judgment Ex. 7, it appears that 
the Appellate Court dismissed the suit 
mainly on the ground that the plaintiffs 
failed to-discharge the burden of proving 
that they had title to the disputed tank. In 
the present suit the trial Court took the 
view that the decision in the said suit of 
1895 operates as res judicata. The learned 
District Judge has dissented from that view 
but it is said that the reasons given by him 
are not supportable in law. This may be so, 
but it is clear that the previous decision 
cannot operate as res judicata for the 
simple reason that the previous suit was 
decided by a Munsif’s Court which had no 
jurisdiction to try the present suit. Mr. 
Mullick then contends that although the 
previous decision may not operate as res 
judicata, it is a very strong piece of evi¬ 
dence. In support of this contention, he 
relies on the Privy Council decision in 48 
Cal 460 8 and refers to the following passage: 

Their Lordships do not consider that this will 
found an actual plea of res judicata, for the defen¬ 
dants, having succeeded on the other plea, had no 
occasion to go further as to the finding against 
them; but it is the finding of a.Court which was 
dealing with facts nearer to their ken than the 
facts are to the Board now, and it certainly creates 
a paramount duty on the appellants to displace 
the finding, a duty which they have not been able 
to perform. 

This decision must be read with reference 
to the facts of that case. The question as 
to the probative value of a finding in a 
previous suit depends on the nature of the 
finding and of the issues involved in the 
two different suits. In the present case, the 
judgment of the trial Court in the suit of 
1895 has not been produced and we do not 
know what were the issues framed there. 
Looking to the Appellate Court’s judgment, 
Ex. 7, it appears that the real question for 
consideration in the present suit was not 
at all in issue in the earlier suit. As I have 
already pointed out, the Appellate Court 
dismissed the suit on the finding that the 
plaintiffs failed to discharge the burden of 
proving their title. The broad question as 
to whether there was a partition of the 
entire village does not appear to have been 
considered or decided. The previous deci¬ 
sion therefore is hardly of any assistance 
in the present suit. This is the view which 
the learned District Judge has apparently 
taken and t here is nothing wrong in iL _. 

8. Midnapur Zamindari Co., Ltd. v. Naresk 
Narayan Roy, (1922) 9 AIRPO 241=64 I O 
231=48 I A 49=48 Cal 460 (P C). 
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Mr. Mullick next attacks that part of the 
judgment of the District Judge where he 
says that even if it were held that there 
had been no partition, this suit cannot suc¬ 
ceed in its present form. In dealing with 
this aspect of the case, it is said, the Dis¬ 
trict Judge lost sight of the distinction 
between the landlord’s interest and the 
tenancy right with respect to those lands of 
which the defendants took settlement from 
the two branches of Duchu and Dakshin. 
Mr Mullick’s argument is that in those 
lands the defendants have only tenancy 
right while the plaintiff has the superior 
interest, and the claim for partition being 
in respect of the superior interest, there is 
no reason for refusing partition of those 
lands. Indeed, the learned District Judge's 
observations in this connexion may be open 
to some criticism; but the question does 
not arise in view of his finding that there 
was a previous partition. What ho reallv 
means is that if the plaintiff has any supe¬ 
rior right in respect of the lands which are 
in the possession of the defendants in ton- 
ancy right, the plaintiff may seek his re¬ 
medy otherwise but not in a simple suit 
or partition. A further question was raised 
as to what was the effect of the sales in 
execution of the decrees for cess. On the 
one hand, it was contended that they had 

o o C q °B° nfc SaleS Under tho Provisions 
of S. 208, Chota Nagpur Ten. Act; on the 

other hand, that they were sales in execu¬ 
tion of money decrees. This question is of 
no consequence because the suit must fail 
on the ground that there was a previous 

partition The appeal must therefore be dis¬ 
missed with oosts. 

Rowland j.—l agree, and on the merits 
SL‘ „ a ? P ® al have nothing to add. But, on 
DeLnfEu ' ar £. point tbafc was not com. 
apneal in S® 1 ? I8fcriofc Jud 8 e fc ° decide the 

Eel nt ?? a ^ S6nC0 ° f the le 2 al represen- 
cate mv d6fendanfc 5 - Bakhal, I may indi- 

y as fcho point is of some 

sSt t^hri Mr ;, Mullick for the appellants 
that a ^ lng t ^- 6 matfcer within the rule 

under that- ' tt 1 ^ an( ^ decisions 
tion suit as in G * ******* ^at in a parti. 

SOTS ha^gaVi 1 ftfn tf ^ 

that i/ the absence Tan' 7 '' 

parties, no new decree could be paledln 

appeal changing tho fifL oe passed in 

absentee, as declared by the r l k i 

Whern tho Ac 4. • Dy fctlQ Court below. 

Where the absentee is a respondent, there 
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is abundant and uniform authority for say¬ 
ing that the decree cannot be changed to 
his disadvantage without his having an op¬ 
portunity of being heard ; and in cases 
where an appeal has become defective 
through the death of a respondent, (he 
being a necessary party to tho suit) it has 
always beon held that such an appeal can¬ 
not proceed in the absence of his heirs. The 
appeal having abated against the deceased 
is no longer properly constituted and the 
whole appeal must fail. This was, for ex¬ 
ample, the position in 24 C W N 44, 9 a 
decision the correctness of which I have no 

W1S o h n ^ nuostion. FoHowing this decision 
in 32 C W N 299, 3 the same rule was ap¬ 
plied to the case where the deceased had 
been an appellant. It was said that the 
appeal of the deceased having abated, the 
appeal in his absence was incompetent and 
could not proceed: it was said that the 
appeal of one appellant being dismissed that 
of the remainder could not be allowed for 
the result would be that there would be 
contradictory judgments on the same point. 

But the position whore the constitution 
of a suit or appeal has become defective 
through the death of a defendant or a res¬ 
pondent against whom relief being claimed, 
has in other decisions been distinguished 
rom the case where the consequences of 
the death of an appellant are to be con¬ 
sidered. In the latter case, it has been held 
the surviving appellants can invoke the aid 
of O. 41, R. 4, of the Code, if the decree 
appealed from proceeds on a ground com¬ 
mon to all the plaintiffs or to all tho defen¬ 
dants. The condition was fulfilled here. The 
decision in 32CWN 299 3 was considered 
in a later case of the same High Court in 
61 Cal 879, 7 where it was held that the 
appeal did not abate as a whole and that, 
the appeal succeeding, the appellate decree 
enured for the benefit of all the appellants 
including the deceased. The judgment ap¬ 
proves the decision in the Madras Hi^h 
Court in 40 Mad 846,° which followed 
earlier decisions in 25 All 27 5 and 27 Bom 
284.* The same principle has been applied 

to an appeal in a mortgage redemption suit 
in 2 Rang 486. 10 

I am of opinion that we ought to follow 
those decisions, that O. 41, R. 4 gives a 
discretionary power to an Appellate Court 

9. Kalidyal Bhattacharjee v. Nagendra Nafch 
Pakrasi, (1920) 7 A I R Gal 264=54 I C 822 
= 24 C W N 44=30 CLJ 217. 

10. Maung Byaung v. M&ung Shawe Baw, (1924) 
HAIR Rang 376=84 I 0 170=2 Rang 486 . 
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to save the rights of parties from being de¬ 
feated by a purely technical objection, and 
that this was a case within both the letter 
and the intention of the Rule. In the case 
before us, it is to be noted that the appeal 
to the District Judge can in no sense be 
held to have abated because it was disposed 
of before the expiry of the time prescribed 
lor making an application to substitute the 
heirs of the deceased. No objection as* to 
defect of parties was taken at the hearing 
before the District Judge; if it had been 
taken, there was time to remedy it. In the 
memorandum of appeal to this Court, no 
mention is made of this alleged defect in 
the constitution of the appeal before the 
lower Appellate Court; and I think it rele¬ 
vant to refer to O. 1, R. 9 and O. 1, R. 13. 

O. 1, R. 9 lays down the principle that : 

No suit shall bo defeated by reason of the mis¬ 
joinder or nonjoinder of parties, and the Court 
may, in every suit, deal with the matter in con¬ 
troversy so far as regards tho rights and interests 
of the parties actually before it. 

The principle is subject to necessary 
exceptions; but it seems to be the declared 
policy of the Legislature to limit rather than 
to enlarge these. And 0.1, R. 13, says that: 

All objections on tho ground of non-joinder or 
misjoinder of parties shall be taken at the earliest 
possible opportunity .... and any such objection 
not so taken shall be deemed to have been waived. 

G.N./r.K. Appeal dismissed . 
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FULL BENCH 

Harries C. J., Wort and 
Manohar Lai/l JJ. 

Ramphal Sahu and others — 

Defendants — Appellants, 
v. 

Bahu Satdeo Jha and another — 

Plaintiffs — Respondents. 

Appeal No. 232 of 1936, Decided on 15th 
April 1940, from original decree of Sub- 
Judge, Muzaffarpur, D/- 30-9-1936. 

* * Civil P. C. (1908), O. 22, R. 3 and 
O. 41, R. 4—Appeal by all plaintiff* or defen¬ 
dants from decree proceeding on ground com¬ 
mon to all—One of them dying—No substitution 
made within time — Appellate Court cannot 
reverse or vary decree in favour of all appel¬ 
lants : 19 Pat 172=A I R 1910 Pat 341=185 I G 
685 , Overruled. 

By reason of the provisions of Rr. 3 and 11, of O. 22 
the appeal in so far as it concerns the deceased 
appellant abates and as the abatement, if not set 
aside, has the force of a decree, the matter becomes 
final as against the deceased appellant. There is 
nothing in O. 41, R. 4 which permits the Court to 
disturb that finality of the decree as against the 
deceased appellant. The words “and thereupon the 
Appellate Court may reverse or vary the decree in 
favour of all the plaintiffs or defendants, as the 
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case may be” in O. 41, R. 4 suggest that all the 
plaintiffs or defendants are alive at the time when 
the decree of the Appellate Court is passed. The 
wording is not appropriate to a case where one of 
the plaintiffs or defendant-appellants has died 
during the pendency of the appeal. Hence, the 
Appellate Court has no power to proceed with the 
hearing of an appeal and to reverse or vary the 
decree in favour of all the plaintiffs or defendants 
under O. 41, R. 4, if all the plaintiffs or defendants 
appeal from the decree and one of them dies and no 
substitution is effected within time and the appli¬ 
cation for setting aside the abatement, so far as 
the deceased appellant is concerned, has been refused 
assuming that the decree appealed from proceeded 
on a ground common to all the plaintiffs or defen¬ 
dants: Case law reviewed ; 19 Pat 172=AIR1940 
Pat 311=185 I C 685 , Overruled . [P 346 0 2; 

P 347 C 2; P 348 C 1; P 351 C 1; P 352 0 1] 

P. R. Das, Balaram Kumar Sinha and 
Prem Lall — for Appellants . 

P. C. Manuk, Rati Kant Chaudhuri, 
Ramanugrah Narayan Sinha, Haresh- 
war Prasad Sinha and P. Jha — 

for Respondents . 

OPINION 

Harries C. J. — This is a reference to a 
Full Bench in which the following question 
has been submitted : 

Has the Appellate Court power to proceed with 
the hearing of an appeal and to reverse or vary the 
decree in favour of all the plaintiffs or defendants 
under O. 41, R. 4, Civil P. C., if all the plaintiffs 
or defendants appeal from the decree and one of 
them dies and no substitution is effected within 
time and an application for setting aside the abate¬ 
ment, so far as the deceased appellant is concerned, 
has been refused, always assuming that the decree 
appealed from proceeded on a ground common to 
all the plaintiffs or defendants ? 

On 7th July 1924, plaintiff 1 executed a 
mortgage bond for Rs. 1500 carrying in¬ 
terest at the rate of two per cent, per men¬ 
sem with six monthly rests in favour of one 
Pandit Kapileshwar Missir, a pleader prac¬ 
tising in the Courts at Laheria Sarai. On 
16th October 1924, he executed another 
mortgage for Rs. 2000 with interest at two 
per cent, per mensem with quarterly rests 
in favour of the same mortgagee. On 14th 
May 1925, he executed a third mortgage for 
Rs. 2500,with interest at Re. 1-8-0 per cent, 
with annual rests in favour of the same 
mortgagee, and on 26th May 1926 he exe¬ 
cuted a fourth mortgage in favour of the 
same person for Rs. 7000 with interest at 
one per cent, per mensem with six-monthly 
rests. In all these four mortgages, the pro¬ 
perty mortgaged was an eight annas share 
in mauza Nebahi. In order to redeem 
these bonds, plaintiff 1 sold five annas out of 
the eight annas share in village Nebahi 
already mortgaged to the four defendants 
on 30th June 1929 for a sum of Rs. 27,737. 

He left with the purchaser a sum of Rupees 
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4658-12-6 to redeem the first bond, Rs. 3695 
for the second bond, Rs. 3033-10-0 for the 
ohird and Rs. 12,592-2-0 for the fourth 
bond. The four defendants redeemed the 
first two bonds and not the third and 
fourth. It transpired that plaintiff 1 had 
not left sufficient money to redeem the 
third bond, as the parties were apparently 
under a mistaken belief that this bond was 
for Rs. 1500, whereas in fact it was for 
Rs. 2500. On 20th November 1933 plain¬ 
tiff 1 sold a further one anna share of his 
eight-anna interest in mauza Nebahi to the 
four defendants for Rs. 2500, and it is con¬ 
ceded that the four defendants had after 
this sale sufficient funds to discharge the 
third and fourth mortgages. They however 
failed to do so, and eventually this suit was 
instituted praying that the liability of the 

s°q U nvn!. fe oi antS be assessed at Rupees 
33,070-4-2J and further that it might he 

ordered by the Court that within a period 

P ° b f-<. fi £ ed . the dofen< 3ants should pay to 
1 audit Kapileshwar Missir or should depo- 

1 oA I iL nam t in Court fche said sum of 

Rs. 33 07 0 .4.2| and cause the mortgage 
bonds to be filed in Court. In case of failure 
to pay tho said debt in the manner indi- 
cated above, a money decree was prayed 
for the said sum. 

The learned Subordinate Judge passed a 
decree in favour of the plaintiffs against all 
four defendants Ramphal Sahu, Ramkhela- 
wan Sahu, Ramnarain Sahu and Bhola 
oahu. Against this decree the four defen¬ 
dants appealed to this Court. During the 

dffidTnJ ° f t 9 apP9a1, Eamnar am Sahu 
ed, and no steps were taken within the 

prescribed period to bring the names of his 
record 0r ? er f 80nal representatives on to the 

set asM«^ ^ applioation was made to 
set aside the abatement ; but this apnlica 

S b ? • B«ch „f 

prosecuted °tho wZf’oalTj’ ttier , eu P 0Q 
Colee”„ eTfo?^'° r0 * ° f «*■ 

preliminary r,K’ , .^^r^pondents took a 

incompetent anT ‘that ^ th ° aPP6al f WaS 

failure to bring on to thf, 7 ° f the 

Of the nerqrmoi * fche record fche names 

narain Sahu the ^ e8entati v e9 of Ram- 
On behalf of th^ 10 ?, Ppeal had ab ated. 

tended inter aha thaftt^K 8 ’ “ Wa3 „° 0n - 

could continue fch« „ th ®. thr ee appellants 

The Bench which heard ‘ °i 

opinion that the pointin™^ Ca " W&8 of 
difficulty and in,U2tf ,3^ 


matter to the Chief Justice for tho consti¬ 
tution of a Full Bench. The question has 
therefore been heard by the present Bench. 
O. 41, R. 4, Civil P. 0., is in these terms ; 

Where there are more plaintiffs or more defen¬ 
dants than one in a suit, and tho decree appealed 
from proceeds on any ground common to all the 
plaintiffs or to all the defendants, any one of the 
plaintiffs or of the defendants may appeal from the 
whole decree, and thereupon tho Appellate Court 
may reverse or vary the decree in favour of all the 
plaintiffs or defendants, as the case may be. 

It is conceded by both parties that the 
decree in this case against the four defen¬ 
dants proceeded on the ground common to 
all. It was contended on behalf of the 
appellants that this rule applied not only 
to a case where one or more of a number 
of defendants had appealed but also to a 
case where all the defendants had appealed 
and one of them had died during the pen¬ 
dency of the appeal. It was argued that 
there was no difference whatsoever in prin¬ 
ciple between the case of some only of the 
defendants appealing and the case where all 
had originally appealed and one had died 
during the pendency of the appeal and no 
steps had been taken to bring the names of 
the heirs or personal representatives of the 
deceased appellant on to the record. 

The wording of O. 41, R. 4, Civil P. C. t 
suggests that the rule was intended to apply 
to cases where all the plaintiffs or defen¬ 
dants were alive and that only one or more 
of such plaintiffs or defendants had appealed 
from the decree. The rule lays down that 
in such a case the Court may reverse or 
vary the decree in favour of all the plain¬ 
tiffs or defendants in the suit as the case 
may be, provided that the decree appealed 
from proceeded on any ground common to 
all the plaintiffs or defendants. The words 
and thereupon the Appellate Court may 
reverse or vary the decree in favour of all 
the plaintiffs or defendants, as the case may 
be, suggest that all the plaintiffs or defen¬ 
dants ai e alive at the time when the decree 
of the Appellate Court is passed. The word¬ 
ing of the rule does not appear to me to 
be appropriate to a case where one of the 
plaintiffs or defendant-appellants has died 
during the pendency of the appeal. A plain¬ 
tiff or defendant-appellant who has died 

during the pendency of the appeal can no 
longer be regarded as a plaintiff or defen¬ 
dant in the suit, and tho rule does not state 
in terms that the decree may be reversed 
or varied in favour of all the plaintiffs or 
defendants or their personal representatives 
or representatives-in-interest. The reversal 

or variation can only be made in favour of 
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fche plaintiffs or defendants and that sug¬ 
gests that it cannot be made in favour of 
fche personal representatives of a deceased 
plaintiff or defendant. O. 22, Hr. 3 and 4, 
Civil P. C., deal with cases of plaintiffs and 
defendants dying during fche pendency of a 
suit, and O. 22, R. 11 makes fche provisions 
of O. 22, R. 3 applicable to cases of appel¬ 
lants dying during fche pendency of an 
appeal. O. 22, R. 3 reads as follows : 


(1) Where one of two or more plaintiffs dies and 
the right to sue does not survive to the surviving 
plaintiff or plaintiffs alone, or a sole plaintiff or 
sole surviving plaintiff dies and the right to sue 
survives, the Court, on an application made in 
that behalf, shall cause the legal representatives of 
the deceased plaintiff to be made a party and shall 
proceed with the suit. 

(2) Whore within the time limited by law no 
application is made under sub-r. (1), the suit shall 
abate so far as the deceased plaintiff is concerned, 
and on the application of the defendant, the Court 
may award to him the costs which he may have 
incurred in defending the suit, to be recovered 
from the estate of the deceased plaintiff. 


As I have stated, this rule has been made 
applicable to appeals and therefore where 
one of fche appellants dies and fche right to 
prosecute fche appeal does not survive to 
fche surviving appellant or appellants alone, 
the Court on an application made in that 
behalf shall cause the legal representatives 
of the deceased appellant to be made a 
party and shall proceed with the appeal. 
But where within fche time limited by law 
no application is made to bring fche names 
of fche representatives of fche deceased appel¬ 
lant on to fche record the appeal shall abate 
so far as fche deceased appellant is con¬ 
cerned. In the present case, the right^ to 
appeal did not survive to the surviving 
appellants alone. The representatives of 
fche deceased appellant could undoubtedly 
have joined in the prosecution of the 
appeal. 

This rule is therefore applicable to the 
present case and fche appeal abated in so far 
as the deceased appellant was concerned. 
The decree which had been passed against 
him became final as the Court on applica¬ 
tion made to it refused to set aside the 
abatement. It is to be observed that O. 22, 
R. 3 is silent as to fche ultimate fate of fche 
appeal. All it states is that fche appeal 
abates in so far as the deceased appellant is 
concerned. It has however been laid down 
by all fche Courts in India that fche appeal 
will in these circumstances abate as a whole 
if fche case is of such a nature that fche 
appeal cannot proceed in fche absence of fche 
legal representatives of fche deceased appel¬ 


lant. This Bench however is only concerned 
with the question whether fche remaining 
appellants can successfully prosecute this 
appeal by reason of O. 41, R. 4, Civil P. C. 
If that rule applies, it seems clear that fche 
appeal will not abate as a whole. However, 
even if O. 41, R. 4, Civil P. C., does not 
permit the appellants to continue to prose¬ 
cute fche appeal it does not follow that the 
appeal abates as a whole. The present 
reference is only concerned with the ques¬ 
tion whether O. 41, R. 4, Civil P. C., allows 
the remaining appellants to prosecute fche 
appeal and not with fche question whether 
on other grounds fche appeal can or cannot 
proceed. O. 22, Civil P. C., provides a com¬ 
plete code to deal with fche questions which 
arise by reason of fche death of one of fche 
parties to an appeal. That being so, it has 
been contended on behalf of the respondents 
that fche rights of fche parties in fche present 
case must be governed solely by O. 22, R. 3, 
Civil P. C. That Rule makes it clear that 
fche appeal in so far as the deceased appel¬ 
lant is concerned has abated. According fcc 
fche respondents, if fche remaining appellants 
are allowed to prosecute the appeal con¬ 
flicting or contradictory decrees may result 
and therefore fche whole appeal must be 
regarded as having abated. As I have 
stated, whether the whole appeal has or has 
not abated in such circumstances is not a 

matter for this Bench. 

On behalf of the appellants, it is urged 
that even if fche appeal in so far as it con¬ 
cerns fche deceased appellant has abated, 
the surviving appellants can prosecute fche 
appeal and the Court may, under O. 41, 
R. 4, Civil P. C., reverse or vary the whole 
decree, that is reverse or vary it in favour 
not only of fche surviving appellants but 
also in favour of fche legal representatives 
of fche deceased appellant. In short, it i3 
contended that in this case fche Court has 
power to reverse fche decree of fche Court 
below and dismiss the whole suit not only 
against fche surviving defendant-appellants 
but also against the legal representatives of 
the deceased defendant-appellant against 
whom fche decree has already become final 
by reason of fche refusal of the Bench to set 

aside fche abatement. . 

The appellants’ contention is supported 
by considerable authority. The earliest case 
is 22 Bom 718. 1 In that case one of several 
defendant-appellants died after appeal filed 
but before fche hearing. An application to 
have fche name of hi s heir entered on jbhe 
1. Chandarsang v. Khimabhai, (1898) 22 Bom 718. 
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record as an appellant was rejected as too late. 
The decree proceeded on a ground common 
to all the defendant-appellants. When the 

appeal came on for hearing, it was dismissed 
by the lower Appellate Court for want of 
parties. _ It was held in second appeal that 
any plaintiff or defendant has a right to 
appeal without the concurrence of any of 
the parties to the suit and the mere fact of 
the death of one of several appellants could 
not affect the right of the other appellants 
to proceed with the appeal if they chose to 
& f T \ 0 P^°P er c °urse for the Appellate 

r\ Urt , fc ° adopfc , was fc ° order that the appeal 
had abated so far as the deceased defendant- 

appellant was concerned, and to proceed with 

the hearing so far as the remaining appellants 

ZXZrr d ' Th0 G ° U1 ' fc e^Pressly held 

that S. 544 (corresponding to present O. 41, 

? perm ‘f ed fche surviving appellants to 

prosecute the appeal against the whole 

decree in the absence of the personal repre¬ 
sentatives of the deceased appellant. The 
Court however did not expressly hold that 
the lower Appellate Court could reverse or 
vary the decree not only in f av0 ur of the 
surviving appellants but also in favour of 

the personal representatives of the deceasod 

appellant who were not on the record. 

nf f * lls 0aao wa9 followed by another Bench 
ot the Bombay High Court in 27 Bom 284. 2 

J-hat suit was for partition and the lower 
rU°^ r ^ PaS m 0d a decree ^ favour of the 

plaintiffs Tw° of the defendants who denied 
the plaintiffs’ right and claimed the pro 

PQndin a o S ff h0Ir ° WD ’ fil0d a joinfc a PP eal - 

i ending the appeal one of them died, and 

her representatives were not brought on 
e record. The surviving appellant how- 

hearinp°H ed ^ d Wifch fch ° app0al and - afc the 
g, the decree of the lower Court was 

reversed and the plaintiffs’ suit was dis 
t“ 1 the < ^V^e Plaintiffs filed a second appeal 

herd tte P0llafce , C ° Urfc ought not to have 
or at all « appeal L lna smuch as it had abated, 

to reverse the C °“ rfc had no poW0r 

as it related In Courfc 8 decree so far 

was held 1 thaf-° th ® deceased appellant. It 
^Pealed on 1 two defendants had 

the lower A 8 ° P “ da oomm on to them both, 
hear the „ PI ? eUa e Court had power to 
smt unde? the and -° d6al with the whole 

2 8iiT Bonf L? D 9 0 "' ° 3 " g " ba '' < 1903 > 27 Bom 
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reverse or vary the decree in favour of the 
surviving appellant, but also may do so in 
favour of the legal representatives of the 
deceased appellant. A similar view was 
taken by a Bench of the Allahabad High 
Cour in 25 All 27 3 in which it was ex¬ 
pressly held that where several plaintiffs or 

tnSh?? q 3< ? n w appeal againsfc a decree 
O 41 R ?) ^I (corresponding to present 

of nnn nf \ m G '' app ii 63 ’ the death 

of one of such appellants, if no l esal repre . 
sentative of the deceased appellant is 
brought upon the record within limitation 
can only have the effect of causing the ap¬ 
peal to abate so far as the deceased appel- 

e a ff?t W nf 8 C0DCSrned ; ifc can not have the 
, m U Ca *? lng the a PPeal as a whole to 
abate. The Madras High Court took a simi- 

lar v lew m 25MLJ 248‘ and in 40 Mad 
b46 and again in 146 I C 26.° The Ran 
goon High Court has also adopted this view 

two R ? S 486 ’ T he Vi6W * 8 8u PPorted by 

26 I c r i 8 RB aSeS ?ir h T 9 ? UDiab Chief Court 

Cal 462? W? 1 1 ? S °S lDAIB 192d 

4 , • ?f lmsl0 y J - adopted the same 

view and in the recent case in 61 Gal 879 11 

a Bench of the Calcutta High Court took 
the same view and disapproved of an ear! 
liei case of that Court, 32 C W N 299 12 

fWf 18 M SO a V6ry recent ^^sion of this 
Court to the same effect, 19 p a t 172 13 

On the other hand, there is considerable 
authority for the view that O. 41, R. 4 

Vli P * do f s nofc a Pply to a case where 
one appellant has died. In 9 C W N 1061 14 

1 was held that when one of the several 
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plaintiffs who had appealed against a decree 
which proceeded on grounds common to 
them all, died during the pendency of the 
appeal and substitution was not made with¬ 
in time, the surviving appellants were not 
entitled to the benefit of S. 544 (now O. 41, 
R. 4), Civil P. C. In this case the point, 
however, is not discussed in any detail in 
the judgment. The point was, however, 
considered at length in 32 C W N 299 12 in 
which it was held that O. 41, R. 4 gave no 
power to the Court to vary or reverse a 
decree in favour of a person who is dead 
but whose legal representatives have not 
been brought on the record and in respect 
of whom the appeal has abated. The order 
of abatement is virtually a decree and, so 
long as it stands, must be considered to 
have determined the rights between the 
parties. Consequently, when an appeal has 
abated in respect of one of several appel¬ 
lants and the right to appeal does not sur¬ 
vive to the remaining appellants alone, the 
whole appeal becomes incompetent. At 
page 302 Cuming J. observed as follows : 

His counsel contends that the three appellants 
on the record have appealed from the whole decree 
on grounds which are common also to appellant 4 
and that therefore the Court can reverse or vary 
the decree in his favour also. 

The first difficulty I have in accepting this con¬ 
tention is that I cannot imagine that the Court 
can vary or reverse a decree in favour of a person 
who is dead and no longer has any existence. So 
far as defendant 4 is concerned, he is no longer a 
defendant, for he is dead. Possibly he has some 
heirs but they are not on the record and so are 
obviously not parties. O. 41, R. 4, can have no 
application therefore. A dead person is no longer a 
party to a suit in any capacity. No doubt the 
death of an appellant does not cause the appeal to 
abate if the right to appeal survives, but this does 
not mean that any decree can be passed in favour 
of the dead person. It merely provides that his 
heir or representatives may carry on the litigation 
if they so desire and have themselves duly been 
made party. There is a further consideration which 
I think also makes it clear that O. 41, R. 4 can have 
no application. The appeal having abated so far as 
appellant 4 is concerned, the rights between him 
and the respondents have been determined. 

This view was also taken by another 
Bench of the Calcutta High Court in 37 
C W N 756 16 which expressly approved of 
the decision in 32 C W N 299. 12 

The Lahore High Court in recent deci¬ 
sions have also taken the view that O. 41, 
R. 4, Civil P. C., has no application to 
cases such as the present. In 15 Lah 66 7 1G 

15. Rai Harendra Nath v. Dwijendra Nath, (1933) 
20 A I R Cal 787 = 146 I G 831 = 37 C W N 
756 = 58 C L J 29. 

16 Amin Chand v. Baldeo Sahai GaDga Sahai, 
(1S34) 21 A I R Lah 206 == 151 I C 784 = 15 
Lah 667 = 35 P L R 92. 


a Bench of that Court held that the manda¬ 
tory words of O. 22, R. 3 (2), Civil P. C., 
are not qualified by the words used in 
O. 41, R. 4, and therefore the provisions of 
the latter rule, which does not deal with 
abatement, cannot be applied to negative to 
a very large extent, the provisions of the 
very specific R. 3 (2) in O. 22, which deals 
expressly with abatement; consequently, 
that where one of several appellants, ap¬ 
pealing on a ground common to all, died 
after the institution of the appeal, and hie 
legal representatives were not brought on 
the record in time, the appeal abated. A 
very similar view was taken by another 
Bench of that Court in 155 I C 610. 17 In 
that case, a contract was entered into by 
defendant 1 in favour of two persons named 
P and K who were the plaintiffs in a suit 
for specific performance of the contract to 
sell certain land and both of them had pre¬ 
ferred the appeal jointly. During the pen¬ 
dency of the appeal, P died and no application 
was made within the prescribed period 
to bring his legal representatives on the 
record. It was held that the right of appeal 
on the death of P vested in the legal repre¬ 
sentative of P along with K and not in K 
alone and the appeal abated according to 
the provisions of R. 3 and R. 11 of O. 22, 
Civil P. C., at least so far as P was con¬ 
cerned. It was further held that since the 
agreement between the parties did not 
specify any shares and it was impossible to 
say in what shares the consideration wa3 
to be paid by or the land to be divided be¬ 
tween the two plaintiffs, the right to enforce 
the contract vested on the death of P in 
his legal representatives along with P and 
not in K alone and therefore no relief could 
be given to K when the legal representa¬ 
tives of P had not been brought on the 
record and his share could not be ascertain¬ 
ed. Consequently, the whole appeal abated. 


There is also a decision of this Court 
which supports this latter view, 5 Pat 755. 18 
A joint decree was passed in favour of seven 
plaintiffs and the defendants preferred an 
appeal to the District Judge but impleaded 
some only of the plaintiffs as respondents. 
At the hearing of the appeal it was objected 
on behalf of the respondents that the ap¬ 
peal was incompetent: but the District 
Judge acting under the provisio ns of O. 41, 


Pir Bakhsh v. Kidar Nath, (1935) 22 A I R 
* Lah 478=155 I C 610 = 37 P L R 400. 

. Badri Narayan v. East Indian Railway, 
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E. 20, Civil P. C., added the omitted defen. 
dants as parties and dealt with the appeal. 
It was held that the order of the District 
Judge was without jurisdiction inasmuch as 
the appeal being against some only of the 
joint claimants, it was incompetent and the 
effect of the order was to give power to the 
appellants to present the appeal although 
it was time-barred at the time the particular 
order was passed. Das J. at p. 758 observed: 

As was pointed out in Manindra Chandra 
Nandi v. Bhagwati BebiChaudhurani io ‘it,’ that 
is to say O. 41, R. 20, ‘is not intended to override 
the provisions of O. 22, Civil P. C. The right ob¬ 
tained by a respondent when the appeal abates 
as against him is a valuable right and should not 
be lightly treated.’ The right of those respondents 
who were not made parties to the appeals is a 
valuable right, because they were not made parties 
to the appeals and the appeals against them would 

be barred by limitation at the date when they 
were added. 

The cases fco which I have referred are 
the principal cases dealing with the respec¬ 
tive contentions of the parties in this case. 
In my judgment, the latter cases to which 
I have referred express the correct view. 
O. 22, Hr. 3 and II, Civil P. C., deal with 
cases in which one of a number of appel¬ 
lants has died. By reason of the provisions 
of those Eules, the appeal in so far as it con¬ 
cerns the deceased appellant abates and as 
the abatement, if not set aside, has the 
force of a decree, the matter becomes final 
as against the deceased appellant. In my 
judgment, there is nothing in O. 41, E. 4, 
Civil P. C., which permits the Court to dis¬ 
turb that finality of the decree as against 
the deceased appellant. To hold that O. 41, 
E. 4, Civil P. C., applies to a case such as 
the present one is to hold that a Court can 
reverse or vary a decree in favour not only 
of a person who is not before the Court but 
in favour of a person who is no longer in 
existence. It appears to me that before a 
Court can vary a decree in favour of the 
representatives of the deceased appellant 
such representatives must be brought on 
to the record. The Court could, of course, 
do so if a rule expressly empowered it; but 
in my judgment O. 41, E. 4, Civil P. C 
does not give such a power. As I have 
stated earlier, that rule is framed on the 
assumption that all the plaintiffs or defen¬ 
dants in the suit are alive at the date of 

R 0 4 Pa Sp° p h0 a PPellate decree, O. 41, 

?n ° r P \ °*’ cannob override or create 
an exception to O. 22, Hr. 3 and 11, and in 

the case of one or more appellants dying 

19 * tSo aTr Cal 335=90 1 0 


even where a decree proceeds on a ground 
common to all, the matter must be governed 
solely by the provisions of those lattor 
rules. To hold otherwise is to hold that 
O. 41, E. 4, Civil P. C., gives the Court 
powor to set aside an abatement and to 
reverse or vary a decree which has become 
final against the deceased appellant. Whe¬ 
ther in such circumstances the appeal has 
or has not abated as a whole will depend 
upon considerations other than the provi¬ 
sions of Order 41, Eule 3. 

It was also contended by Mr. P. B. Das 
who argued the case for the appellants with 
his usual ability that this Court could not 
now take a different view from that which 
had been taken by many High Courts in 
the past. Some of the earlier cases which 
are in favour of Mr. Das’s contention were 
decided on S. 544, Civil P. C. of 1882. This 
Section was re-enacted in O. 41, B. 4 of the 
Code of 1908. Mr. Das contended that it 
must be assumed that the Legislature when 
re-enacting the Code of 1908 well knew the 
construction which had been placed on 
S. 544 of the old Code and that by re¬ 
enacting that Section in precisely similar 
terms the Legislature expressly recognized 
the meaning which had been placed on the 
old Section. Accordingly^ he argues that 
O. 41, E. 4 must now be given the meaning 
which had been attributed to the words of 
S. 544 of the old Code. In support of this 
contention Mr. Das relied upon 4 Cal 1 79 2 <J 

and U891) A C 531." Afc p . 5gQ q£ “ 

latter case Lord Macnaghten observed • 

I cannot help reminding your Lordships in'con- 
clusion, that the Income-tax Act is no^a'statute 
which was passed once for all. It has expired, and 
been revived and re-enacted over and over again• 
every revival and re-enactment is a new Act It is 
impossible to suppose that on every occasion' thl 

in e8 wht U h e th an t haV<i bee “ ign0rant of th e manner 
in which the tax was being administered bv a 

theh^i 111611 ! 4 5* - the State under tho guidance 7 of 

their legal advisers, especially when the nr. *■ 

was fully laid before ParliamentTn the cormsn ® 
dence to which I have referred oor «»pon- 

It seems to me that an arcrumAnf in - 

the respondent might have bef n founded* on ^his 
view of the case. The point of course is not L r ! 
continuous practice following legislation^* that a 
the mind of the Legislature but th?* 1D , ter P reta 
find legislation following a conti™! “ y ? u 
and repeating the very words on wh“eh tha^nr 
tlce was founded, it may perhaDs fai,m u - , prac ' 

s.«d.a a-tj, £Vr ** '.“fts 
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that the inference grows stronger with each 
successive re-enactment. 

In my judgment the principle enunciated 
by Lord Macnaghten can have no applica¬ 
tion to this case. Luring the period under 
consideration the Code of Civil Procedure 
was only re-enacted on one occasion and 
previous to 1908 there had been a very 
few decisions on S. 544 of the old Code. 
The Legislature may or may not have been 
aware of the interpretation given to the 
words of that Section by the Bombay and 
Allahabad High Courts; but, even if they 
were aware of that interpretation, it in no 
way follows that they adopted such inter¬ 
pretation when they re-enacted the Section 
in O. 41, R. 4. In my judgment the rule 
laid down in 4 Cal 172 20 and (1891) A C 
531 21 has no application to the present case 
before the Court. For the reasons which 
I have given, I am satisfied that the appel¬ 
lants in the present case are not entitled 
by reason of O. 41, R. 4, Civil P. C. f to 
prosecute the appeal and to obtain a rever- 
j sal or variation of the decree in favour of 
all the plaintiffs and defendants. If they 
are entitled to prosecute the appeal and to 
obtain such reversal or variation, it is by 
reason of matters other than those con¬ 
tained in O. 41, R. 4, Civil P. C. I would 
therefore answer the question submitted to 
the Full Bench in the negative. I would 
direct that the costs of this reference abide 
the event. 

Wort J. — I agree. 

Manohar Lall J. — I agree entirely 
with the reasons given by my Lord the 
Chief Justice and would answer the ques¬ 
tion in the negative. 

D.S./R.K. • Answered in negative. 
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Wort and Meredith JJ. 

Rani Vishanath Kumari — Judgment- 
debtor — Appellant. 

v. 

Sonu Lai and others — Decree-holders — 

Respondents. 

Appeal No. 383 and Civil Revn. No. 405 
of 1938, Decided on 22nd December 1939, 
from original order of Sub-Judge, Gaya, 
D/- 23rd July 1938. 

Bihar Money-lenders Act (3 of 1938), S. 11 

— Application under S. 11 can be made any 
time between date of first levying of execution 
and date fixed for sale — Court cannot decline 
to consider merits of case. 

An application under 8. 11 for payment of de¬ 
cretal amount by instalments can be made at any 


tiirie between the date of the first levying ofexecu- 
tion and the date fixed for the sale. Therefore the 
fact that the application is made only when pro¬ 
perties are going to be sold and not when decree 
was passed is no reason for the Court to decline to 
consider the merits of the case. [P 352 C 2] 

K. N. Varma — for Appellant. 

Raj Kishore Prasad and B. N. Rai — 

for Respondents. 

Wort J. — This is an appeal from the 
order of the Subordinate Judge of Gaya 
made on 23rd July 1938 in an application 
by the judgment-debtor under S. 11, Bihar 
Money-lenders Act, to be allowed to pay a 
certain decree by instalments. There is also 
an application in revision against the order. 
I will say at once that the appellant with¬ 
draws the appeal. The only question there¬ 
fore is the application to revise the order 
to which I have just referred. The learned 
Judge dismisses the application on the 
ground (I am using his own words) that 

the judgment-debtor comes with this application 
only when properties are going to be sold and did 
not choose to pray for instalments when the decree 
was passed. 

It is quite obvious that that is no reason for 
declining to consider the merits of the case. 
The facts are quite contrary to those which 
are indicated by the learned Judge. The 
execution, as the learned Judge points out 
himself, was levied on 20th December 1937 
and 5th August 1938 was the date fixed for 
the saleTand it was between the date of 
the first levying of the execution and the 
date fixed for the sale that the petitioner 
was given a new right by the Legislature, a 
right to make an application to be allowed 
to pay his decree by instalments. That 
order of course is to be made after consi¬ 
dering all the circumstances of the case 
under S. 12 of the Act. The reason which 
the learned Judge gave for declining to con¬ 
sider the merits of the case is in my judg¬ 
ment no reason at all. The order therefore 
of the learned Judge in the Court below 
must be set aside and the matter is re¬ 
manded to him to determine the question 
which came before him, namely whether 
the petitioner should be allowed to pay the 
decree by instalments. In determining that 
question the learned Judge will, as I have 
already indicated, consider all the circum¬ 
stances of the case under S. 12, Bihar 
Money Lenders Act. The rule is made ab¬ 
solute with costs; hearing fee one gold 
mohur. 


Meredith 

g.n./r.k. 


J. — I agree. 

Rule made absolute. 
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Harries C. J. and Manohar Lall J. 

Firm Harchandrai Anandram — 

Plaintiff — Appellant;, 
v. 

Firm Kedarnath Nirmal Chandra Guha 

— Defendant — Respondent. 

Appeal No. 33 of 1937, Decided on 30th 
November 1939, from original decree of 
Sub-Judge, Bhagalpur, D/- 30th September 
1936. 

Hindu Law—Joint family business — Brothers 
governed by Dayabhag School starting business 
— Son of one of them taking active part in it 
tfrom its commencement—He after his father’s 
death is personally liable for debts of business. 

Where a family of brothers governed by Daya¬ 
bhag School has started business and a son of one 
of them takes an active part in the business from 
its commencement ho must be treated as a partner 
in the business and after his father’s death he is 
liable for the debts of the business not only to the 
extent of his interest in the family property but 
also personally. [P 355 C 1] 

Sir M. N. Mukharji, G. N. Mukharji, 
S. N. Sahay, Prem Lall and K. P. 
Sukul — for Appellant. 

S. M. Mullick, Nitai Chandra Gbosb, 
Sudbir Chandra Ghosh and Girindra 
Banarji — for Despondent. 

Harries C. J.—This is a plaintiff’s appeal 
vrom a decree of the learned Subordinate 
Judge of Bhagalpur passed in Money Suit 
No. 191 of 1934. The suit was decreed by 
the learned Subordinate Judge against all 
the defendants. As regards defendants 3 
and 7, the decree was not only against their 
share in the family property but also a per¬ 
sonal decree. The decree against the other 
defendants was a decree to the extent of 
their interest in the family property. In 
this appeal the plaintiff contends that he 
should have been granted a personal decree 
not only against defendants 3 and 7 but 
also against defendants 2, 4 and 6. 

The facts of the case can be shortly 
stated as follows : In the year 1920, three 
brothers Ashu, Kedarnath and Gangadas 
commenced to carry on business, and in 
uhat business Charu and Nirmal, the sons 
of Kedarnath, played an important part. 
This family was governed by the Dayabhag 
School of Hindu law. In the year 1921, 
this business began to borrow money from 
the plaintiff. On 18th April 1931, Kedar, 
the father of defendants Charu, Nirmal and 
Bimal, died, and the business continued to 
be carried on under the old name of Kedar¬ 
nath Nirmal Chandra Guha. On 3rd July 
1931, Nirmal, as managing partner, settled 

1940 P/45 Sc 46 
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the accounts of the firm up to 30th May 
1931, and agreed to pay interest at the rate 
of 12 per cent, per annum on the balance 
due. The account ran on and in due course 
the plaintiff filed this suit claiming a balance 
of Rs. 5116-11-0 against the eight defen¬ 
dants. Charu, defendant 2, Nirmal, defen¬ 
dant 3 and Bimal, defendant 4, are the sons 
of Kedar deceased. Khitish, defendant 5, 
Jyotish, defendant 6 and Susil, defendant 7 
are the sons of Gangadas, deceased, and 
Sudhir, defendant 8 is the son of Suresh 
deceased, who was the son of Gangadas 
deceased. 

According to the plaintiff, the business, 
Kedarnath Nirmal Chandra, was a business, 
of this family which was actively conduc¬ 
ted by Nirmal and Susil at Bhagalpur. The 
plaintiff also contended that Charu, Bimal 
and Jyotish were also actively interested 
in the firm, and they claimed that these 
defendants were not only liable to the extent 
of the family property but were also per¬ 
sonally liable. The main defence was that 
this business was not a family business at 
all but was the business of Nirmal, who had 
been described as an idler and partially 
educated man. It is said that the business 
was created by Kedar to find employment 
for this somewhat useless son. The suit out 
of which this appeal arises, was tried with 
a large number of other suits, and the evi¬ 
dence led was treated as evidence in all the 
cases. The learned Subordinate Judge held 
that the firm Kedarnath Nirmal Chandra 
was the joint family firm of the defendants 
and not the personal business of Nirmal. 
His findings upon this question however are 
somewhat contradictory. At p. 80, Parts I 
and II of the paper-book, he sums up the 
position in these words : 

For these reasons I hold that the firm Kedar¬ 
nath Nirmal Chandra Guha was the joint family 
firm of the defendants and was opened by the 
three brothers Gangadas, Kedar and Ashu, and 
after the deaths of the former two of their sons 
became partners of the firm in place of their 
fathers, and as 6uch, all the defendants are liable 
for plaintiff’s dues. 

In this finding the learned Judge seem 3 
to suggest that the only persons interested 
in the business at the commencement were 
the three brothers, Gangadas, Kedar and 
Ashu, and that the sons of Kedar and Ganga¬ 
das only became interested in the business 
on the death of their fathers. It is however 
clear from an earlier finding that Charu at 
least was actively interested in the business 
from its very commencement. At p. 79 the 
learned Subordinate Judge deals with the 
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evidence concerning Charu’s participation 
in the affairs of this firm. Counsel for the 
respondents does not challenge the accuracy 
of the statement of the learned Subordinate 
Judge. It appears that as early as 7th April 
1921, Charu was borrowing money from 
the Benares Bank to assist the firm. Charu 
and his father Kedar also raised money to 
discharge the debts of the firm in 1925. In 
1930 Charu transferred Bs. 1900 from his 
private account to the firm’s account. Again 
on 28th June 1932, Charu borrowed Bupees 
5000 from the Bank and this amount was 
credited to the account of the firm. Sum¬ 
ming up these transactions, the learned 
Subordinate Judge says: "These papers go 
to show that Charu had an important hand 
in the business of the defendant firm.” In 
fact, these various transactions show that 
Charu took a very active part in the acti¬ 
vities of the firm from its commencement, 
and there can be no doubt, in my view, 
that Charu was in the position of a partner 
in this business from its commencement. 
He was advancing money to the firm and 
providing for the payment of its debts. In 
fact, he appears to have been one of the most 
important members of the firm. There is 
also abundant evidence to show that later 
when this firm got into difficulties, Charu 
was taking an active interest in its affairs. 
The Benares Bank was a creditor of this 
firm for a very substantial amount, and at 
pp. 15, 16 and 17 (Part III of the paper- 
book) are printed letters passing between 
the Benares Bank and the defendant Charu. 
These letters make it clear that at a time, 
namely 1931, Charu was taking an active 
interest in the financial affairs of the firm 
and was endeavouring to make arrange¬ 
ments for payment to the Bank. At p. 30 
(Part III of the paper book) there is printed 
a most important letter from Charu to Bai 
Bahadur Bansidhar Dhandhania, the pro¬ 
prietor of the plaintiff firm. This letter 
undoubtedly refers to the debt which is the 
subject-matter of this suit. In this letter he 
makes it clear that he was actively inter¬ 
ested in the affairs of the firm, and he refers 
to the debtors of the firm as "our debtors 
and to the creditors of the firm as "our 
creditors.” In this letter Charu clearly 
admitted his interest in the firm. 

There can be no doubt that Charu was 
interested in this firm; but it has been 
contended by Mr. Sushil Madhab Mullick 
on behalf of the respondents that he can 
only be made liable to the extent of bis 
share of the family property. According to 


Mr. Mullick, the only persons who could be 
made liable personally were the two per¬ 
sons Nirmal and Sushil, who have been held 
to be the only two members of the family 
living at Bhagalpur and who were attending 
to the daily affairs of the business. Sir 
Manmatha Nath Mukharji on behalf of the 
appellant has however argued that Charu 
can be made personally liable for this debt, 
because he was throughout an active mem¬ 
ber of the firm. He has relied upon a 
number of cases; but it is unnecessary to 
refer to them in detail. Sir Manmatha Nath 
Mukharji agrees that the law is correctly 
stated at p. 259, Mulla’s Principles of Hindu 
Law, Edn. 8. There the learned Author 
say 8: 

In the case of an ordinary partnership, it is not 
only the share of each partner in the partnership 
property which is liable for the payment of that 
partnership debts, but the separate property of' 
each partner is also liable. In the case of debts 
contracted by a manager, in pursuance of his im¬ 
plied authority in the ordinary course of th6 
family business, thero is a distinction between the 
liability of a manager and the liability of his co¬ 
parceners. The manager is liable not only to the 
extent of his share in the joint family property, 
but being a party to the contract, he is liable per¬ 
sonally, that is to say, his separate property is also 
liable. But as regards the other co*parceners, they 
are liablo only to the extent of their interest in the 
family property, unless, in the case of adult co¬ 
parceners, the contract sued upon, though pur¬ 
porting to have been entered into by the manager 
alone, is in reality one to which they are actual 
contracting parties, or one to which they can be 
treated as being contracting parties by reason of 
their conduct, or one which they have subse¬ 
quently ratified • • • • 

According to the appellant, tho manag¬ 
ing partner contracts not only on behalf of 
himself but on behalf of all the members 
of the firm who are taking an active part 
in the conduct of its affairs. The first loan 
in this case was taken by Kedar and Nir¬ 
mal, and later payments made from time 
to time by Nirmal. Nirmal settled the 
accounts; but can it be said that Nirmal 
throughout was merely acting for himself 
or was he acting as agent for the other 
members of the firm who were actively in¬ 
terested in it? As I have stated, Charu was 
certainly very active in this firm from its 
very commencement, and in my view, it can 
well be said that he must be treated as one 
of the contracting parties to this loan. 

Mr. Sushil Madhav Mullick, however, 
argued that Charu can never be liable in 
respect of this transaction, no matter how 
active an interest he took in the affairs of 
the firm after the death of his father. It is 
contended that during his lifetime Charu 
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had no interest in the property as the 
family was governed by the Dayabhag 
School, of Hindu law. Accordingly, it is 
urged that on his father’s death Charu 
could not be personally liable for any debt 
contracted by the family firm before he 
acquired an interest in it. That argument 
in general may well be sound ; but the 
position is different in the present case. As 
I have already pointed out, Charu took a 
very active interest in the affairs of this 
firm from the very outset, and he was 
advancing money and helping to finance the 
firm certainly as early as 1921. It appears 
to me upon the Judge’s findings that the 
only inference that can be drawn from the 
facts is that Charu was a partner in this 
business with his father Kedar and his bro¬ 
ther Nirmal and his uncles Gangadas and 
Ashu. If he was a partner and an actual 
partner in the business when this loan was 
taken, then clearly he was personally liable 
in respect of it. That personal liability 
would not cease on the death of his father 
Kedar and on his acquiring an interest in 
the family property. In my view, upon the 
facts of this case, Charu was personally 
liable for this loan throughout. He had 
taken an active part in the business from 
its commencement, and though he was not 
resident in Bhagalpur, he still continued to 
take an active part after the death of Kedar. 
As I have stated, when creditors were 
finding difficulty in obtaining payment let¬ 
ters were written by them to Charu, and 
in reply to those letters he clearly admits 
his active interest in the firm. If the facts 
are regarded from this point of view, the 
difficult questions of Hindu law do not 
arise. This is not a case where Charu first 
became interested in the firm on his father’s 
death. He was interested along with his 
father, and on the death of his father, he 
also acquired an interest in the family pro¬ 
perty. His personal liability remained, in 
my view, throughout, and that being so, 
the decree passed against Charu should have 
been not only a decree to the extent of his 
interest in the family property but should 

also have been a decree against him per- 
jsonally. 

Sir Manmatha Mukherji also contended 
that a personal decree should also have 
been passed against Bimal, defendant 4, 
and Jyotish, defendant 6. He, however, 
admits that there is no evidence that these 
two persons ever took an active part in the 
aftairs of this firm. Bimal was the son of 
Kedar, and there is nothing to show that 


ho took an active interest either during 
Kedar’s lifetime or after his death. Simi¬ 
larly, Jyotish who is the son of Gangadas, 
does not appear to have interested himself 
actively in the affairs of this firm either 
during his father’s lifetime or after his 
death. The only possible evidence against 
these two persons are powers of attorney 
executed by them in favour of Nirmal 
giving the latter a right to execute a mort¬ 
gage on their behalf. In my view, these 
two documents cannot possibly establish 
that either Bimal or Jyotish was ever 
actively interested in this firm, and in my 
judgment, the limited form of the decree 
passed against them must be sustained. For 
the reasons which I have given, I am satis¬ 
fied that a personal decree should also have 
been passed against Charu, but in other res¬ 
pects the decree of the Court below cannot 
be successfully assailed. I would, therefore, 
allow this appeal in part and direct that a 
personal decree also should be passed against 
Charu. As this appeal has partially suc¬ 
ceeded and partially failed, I would make 
no order as to costs in this Court. The order 
for costs in the Court below will remain 
unaffected. 

Manohar Lall J. —I agree. 

d.S./r.K. Appeal partly allowed* 
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Howland and Chatterji JJ. 

Musahru and others — Appellants 

v. 

Emperor . 

Criminal Appeal No. 224 of 1939, Decid¬ 
ed on 7th December 1939, from decision of 
Additional Sessions Judge, Bhagalpur, D/- 
19th August 1939. 

(a) Criminal P. C. (1898), S. 252—Magis¬ 
trate is not required to summon all witnesses. 

Section 252 does not make it obligatory on the 
Magistrate to summon all the witnesses whose 
names are given him by the complainant. 

[P 358 C 1] 

(b) Criminal P. C. (1898), S. 211 (2) — Ac¬ 
cused presenting list of witnesses not to Magis¬ 
trate but to Sessions Judge — Procedure is 
wrong—Correct procedure stated. 

There is a departure from the procedure contem¬ 
plated by the Code when the accused present their 
list of witnesses not to the Magistrate under 
S. 211 (2) but to the Sessions Judge and the most 
correct procedure for the Sessions Judge at that 
time is at once to forward the application to the 
committing Magistrate for disposal under S. 211 (2). 

[P 358 C 21 

(c) Criminal P. C. (1898), S. 211 (2) — 
Power to accept supplementary list of wit¬ 
nesses should be exercised in accordance witb 
Section 216. 
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The power to accept the supplementary list of 
witnesses in any case is a discretionary power and 
the discretion of the Magistrate is to bo exercised 
in accordance with S. 216 and subject to the pro¬ 
visos in that Section. [P 358 C 2] 

(d) Criminal P. C. (1898), S. 211 (2) — List 
presented to Sessions Judge being first list — 
Procedure stated. 

Where the list presented to the Sessions Judge 
was not a list of witnesses in addition to the num¬ 
ber already summoned but was the first list which 
had been presented to any officer, in such a case it 
is desirable to summon at least some of the wit¬ 
nesses regarding the effect of whose testimony 
some explanation could be given. [P 359 C 1] 

(e) Criminal P. C. (1898), Ss. 210 and 211— 
Presentation of list of defence witnesses should 
be done at time when charge is framed. 

It is not desirable that the presentation of the 
list of defence witnesses should be postponed till 
the last minute when the Code contemplates that 
it should be done at the time when the charge is 
framed. If the Magistrate simultaneously frames 
the charge and passes the order of commitment 
the procedure is wrong. [P 359 C 1] 

(f) Criminal P. C. (1898), Ss. 210 and 211 — 
Amendments and additions to charges after com* 
mencement of trial—Right of accused stated. 

When amendments and additions are made to 
the charges after the commencement of the trial, 
the prosecutor and the accused have the right not 
only to recall and resummon any witness who 
may have been examined but also to call any fur¬ 
ther witnesses whom the Court may think to be 
material. A request to summon a fresh witness 
under this Section can only be rofused on the 
ground that the evidence of the witness is not 
thought by the Court to be material. [P 359 C 2] 

S. Naqui Imam, Gopal Prasad, K. P. 

Sukul and S. M. Siddique — 

for Appellants . 

Asst. Govt. Advocate — for the Grown . 

S. Jafar Imam and Binoy Bhusan Roy— 

for Respondents. 

Rowland J. —This appeal arises out of 
a trial in which 26 persons were charged 
some with rioting with deadly weapons 
(S. 148); others with rioting (S. 147) and 
again some with murder (S. 302 read with 
S. 34) and others constructively charged 
with murder (S. 302 read with S. 149). Six 
of the accused were acquitted and 20 have 
been convicted and sentenced under S. 302 
read with S. 34 and S. 302 read with S. 149 
respectively all to transportation for life. 
The occurrence giving rise to the offences 
charged took place in a diara within the 
elaka of police station Nathnagore. There 
are two adjoining villages Bairiya and Dil- 
darpur, the former being to the west of the 
latter. There is a boundary dispute between 
these villages which has led to the attach¬ 
ment of a large block of land which is al¬ 
leged by one party to fall in village Bairiya 
and to be in possession of its proprietors 
through their tenants and by the other 


party to fall in village Dildarpur and to be 
in possession of the proprietors and tenants 
of that village. According to the prosecu¬ 
tion, Sarobar Prasad Singh had grown 
rainchi crop in plot No. 169 of village Bai¬ 
riya which was his occupancy land and was 
not part of the subject-matter of the S. 145 
proceedings. He had reaped the crop and 
had stored it in plot No. 126/391 of the 
same village. This plot is said to belong to 
Mahabir Kumar. It has an area of 8 bighas 
13 kathas 15 dhoors and a certain part of 
this area falls within the subject-matter of 
the S. 145 proceedings but part of it is out¬ 
side that area and it is in this part that 
Sarobar Prasad by permission of Mahabir 
Kumar had stored his rainchi crop and 
kept a hut. On 2nd February 1939 a large 
mob consisting in the main of villagers of 
Sahebgunj who have land in Dildarpur 
came with deadly weapons and attacked the 
party of the prosecution. This party con¬ 
sisted of Sarobar Prasad and his brother 
Anandi, Jhumak Gossain, Mahabir Kumar, 
Biranchi and Bhothri Jha. These persons 
were sitting and talking at the khamar in 
plot No. 126/391. The mob coming near 
began to pelt them with brickbats and 
stones. The prosecution party scattered in 
different directions and were chased by 
members of the mob with the result that 
Anandi, Jhumak and Biranchi were each 
surrounded and killed. Another witness 
Pardip Singh who came to the place later 
than the former six persons received two 
lathi injuries. The mob also demolished the 
hut at the khamar and looted bundle of 
rainchi crop which had been kept there. 

Substantially these allegations have been 
found by the Sessions Judge to be true and 
twenty appellants to have been sufficiently 
identified, some as actually taking part in 
the violent attacks on Anandi, Jhumak and 
Biranchi and others as present in the mob 
with knowledge that murder was likely to 
be committed in the prosecution of its com¬ 
mon object. The defence appears to have 
consisted in questioning the correctness of 
the prosecution evidence and suggesting 
that the party of the accused and not that 
of the prosecution had the right to cut the 
crop. Reference has been made to the pro¬ 
ceeding which was drawn under S. 145, 
Criminal P. C., on 29th June 1938 and was 
still pending. The origin of this proceeding 
was a report under S. 144 submitted by 
the Sub-Inspector of Police on 5th April 
1938 at the instance of Musahru one of the 
appellants. Notices were issued to the par- 
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ties by the Sub-divisional Officer on 26th 
April 1938. The report it seems refers to a 
larger area, but the proceeding under 
S. 145 was drawn with reference to 500 
bighas of land. Pending disposal of the 
proceedings, the lands covered by the pro¬ 
ceeding under S. 145 were attached. On 
12th January 1939, an application was pre¬ 
sented to the Deputy Magistrate by mem¬ 
bers of the Bairiya party asking that the 
crop attached within the area covered by 
the S. 145 proceeding might bo harvested 
by the police or sold and the proceeds kept 
in deposit in favour of the party that would 
eventually be successful in the proceedings. 
Along with this petition, the Magistrate 
considered also an application by Musahru 
and others of his party in which they stated 
that they had grown Kolai crops on 22 
bighas of land which fell outside the lands, 
subject-matter of the S. 145 proceeding. 
Prayer was made for permission to cut the 
crop of the lands which were outside the 
S. 145 proceeding. This permission was 
granted. The Magistrate does not seem to 
have taken the precaution of wording bis 
order so as to limit the permission expressly 
to the 22 bighas of kelai crop and this per¬ 
haps accounts for the attitude of Musahru 
and his party who appear to have acted as 
if this order entitled them to all the crops 
whether of kelai or any other kind of pro¬ 
duce growing outside the attached area. It 
is however quite clear that no such permis¬ 
sion of the Magistrate could give Musahru 
and his party any right to harvest the crops 
which had been grown by and were in the 
possession of other people, still less to take 
away from the possession of raiyats of 
Bairiya crops which the latter had not only 
harvested but had removed from the fields 
where they were grown and had stored in a 
khamar. The evidence of the prosecution 
was quite clear as to the possession of 
oarobar Prasad over the plot No. 169 where 
the rainchi crop was said to have grown. It 
was not of course in that field that the 
occurrence took place. In fact the khamar 
is 1500 paces distant from it. As to the 
correctness of the prosecution evidence 
locating the occurrence at the khamar, the 
Sub-Inspector found near this plot the 
reedead bodies, brickbats, stones, pieces 
o a bana, portions of a pharsa, the head 
bearing the inscription of Musahru’s name, 
ood stains on the ground and on the crops, 

l crop9, remains of the demo¬ 
lished hut and scattered orops. In fact it 

could not be seriously argued in the appeal 


that the place of occurrence had not been 
correctly located by the prosecution. 

As to the nature of the occurrence the 
prosecution has alleged an unprovoked at¬ 
tack upon them by a very large number 
and heavily armed mob which it is said 
met with no resistance or provocation. 
There is no evidence of any injuries on any 
person of the party of the accused which 
could suggest that there was either provo¬ 
cation or resistance oflered by members of 
the prosecution party. Therefore on the 
evidence as it stands the view’ taken by the 
Sessions Judge is clearly to bo accepted in 
so far as it excludes any such defence as 
provocation or right of private defence. 

But before affirming those findings, it is 
necessary first to consider a point raised by 
Mr. Gopal Prasad for the appellants, namely 
that the accused had evidence which they 
wished to produce and were wrongfully 
deprived of the assistance of the Court in 
obtaining the attendance of defence wit¬ 
nesses. The Magistrate who enquired into 
the offences had framed charges and passed 
orders of commitment on 31st May 1939. At 
the time of passing the order, he said that 
the accused must file a list of their defence 
witnesses at once. No such list however 
was filed in the Court of the Magistrate but 
a petition was presented before the Addi¬ 
tional Sessions Judge on 18th July 1939 
for summoning 44 defence witnesses. The 
trial had been fixed for 31st July and the 
learned Judge pointed out that no explana¬ 
tion was offered in the application for its 
being filed at such a late stage; nor was 
the pleader for the accused in a position to 
say that he wanted to take out a summons 
at his risk and cost. The learned Judge 
rejected the application. Another similar 
application was filed by the accused from 
jail on 20th July 1939 with a list of 41 wit¬ 
nesses said to be likely to prove the posses¬ 
sion of the accused and stating that the 
accused were unable to deposit the cost of 
process. The learned Judge observed that 
the application had been filed too late as 
the hearing had been fixed for 31st July 
1939. He observed that the long list of wit¬ 
nesses indicated that the application had 
been filed for the purpose of delaying the 
trial and was not bona fide; but he said he 
was disposed to summon the witnesses at 
the risk of the accused on their bearing the 
cost of the witnesses; but the pleader for 
the accused expressed inability to do so. 
Accordingly he rejected the application. 
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The argument is that the witnesses named 
by the accused ought to have been sum¬ 
moned if not as of right at any rate in the 
exercise of the Sessions Judge’s discretion. 
In this connexion reference is made to the 
procedure in the Sessions Court on 31st 
July 1939 when the trial opened. The Ses¬ 
sions Judge amended four of the charges; 
he added a fresh charge and this it is' said 
entitled the accused under S. 291 read with 
S. 231, Criminal P. C., to have any wit¬ 
nesses summoned whom the accused might 
desire to call. A further point taken is that 
if the Sessions Judge was of opinion that 
the witnesses should be summoned, he was 
wrong to make this conditional on any ex¬ 
penses being deposited. The Criminal Pro¬ 
cedure Code contains provisions at several 
places with regard to the summoning of the 
witnesses and these vary according to the 
nature of the trial. In a summons case the 
Section applicable is S. 244 (2). In this class 
of cases the Magistrate may if he thinks fit, 
on the application of the complainant or 
accused, issue a summons to any witness. 
Here the issue of a summons is not obliga¬ 
tory and the Magistrate has an option to 
require the parties to produce their own 
witnesses. 

In S. 244 (3) there is an express provi¬ 
sion that the Magistrate may before sum¬ 
moning any witness on such application 
require that his reasonable expenses, in¬ 
curred in attending for the purposes of the 
trial, be deposited in Court. In warrant 
cases there are separate Sections dealing 
with the summoning of witnesses for the 
prosecution and witnesses for the defence. 
Under S. 252 the Magistrate is bound to 
hear the complainant and to take all such 
evidence as may be produced in support of 
the prosecution. The Magistrate is also to 
ascertain from the complainant or other¬ 
wise the names of persons likely to be able 
to give evidence and he is to summon such 
of them as he thinks necessary. The Sec¬ 
tion does not make it obligatory on the 
Magistrate to summon all the witnesses 
whose names are given him by the com¬ 
plainant. The accused’s right in the matter 
of summoning witnesses is set forth in 
S. 257. On his applying to the Magistrate 
for process for compelling the attendance 
of any witness or the production of a 
document, the Magistrate shall issue such 
process unless he considers that such appli¬ 
cation should be refused on the ground that 
it is made for the purpose of vexation or 
delay or for defeating the ends of justice 


and such ground is to be recorded in writing. 
Under sub-s. (2) the Magistrate is autho¬ 
rized before summoning any witness on 
such application to require that his reason¬ 
able expenses incurred in attending for the 
purposes of the trial be deposited in Court, 
For the procedure for summoning de¬ 
fence witnesses for a Sessions trial we must 
refer to S. 211. When a charge has been 
framed under S. 210, the Magistrate must 
require the accused at once to give in a list 
of the persons whom he wishes to be sum¬ 
moned to give evidence on his trial. The 
accused is entitled to have the assistance of 
the Court in obtaining the attendance of all 
the persons whose names he gives in at 
once on being required to do under S. 211.! 
S. 211 (2) gives the Magistrate a discretion 
to allow the accused to give in any further 
list of witnesses at a subsequent time. So 
in the case before us there was a departure 
from the procedure contemplated by the 
Code when the accused presented their list 
of witnesses not to the Magistrate under 
S. 211 (2) but to the Additional Sessions 
Judge and probably the most correct pro¬ 
cedure for the Sessions Judge at that time 
was at once to forward the application to 
the committing Magistrate for disposal 
under S. 211 (2). The power to accept the 
supplementary list of witnesses in any case 
is a discretionary power and the discretion 
of the Magistrate is to be exercised in : 
accordance with S. 216 and subject to the 
provisos in that Section. The second proviso 
is that if the Magistrate thinks that any 
witness is included in the list for the pur¬ 
pose of vexation or delay or of defeating the 
ends of justice, the Magistrate may require 
the accused to satisfy him that there are 
reasonable grounds for believing that the 
evidence of such witness is material and if 
he is not so satisfied may refuse to summon 
the witness recording his reasons or may 
before summoning him require such sum to 
be deposited as may seem necessary to 
defray the expense of obtaining the atten¬ 
dance of the witness and all other proper 
expenses. 

Assuming that it was open to the learned 
Sessions Judge to deal with the application 
to summon defence witnesses as the case 
had already come on his file, then the prin¬ 
ciples which he ought to follow would be 
the same as those which the Magistrate 
should follow. The learned Judge in fact 
did give a reason for refusing to summon 
the witnesses except on their expenses being 
deposited; and we are not prepared to say 
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that the order passed by the learned Judge 
was in violation of the law. At the same 
time we do not wish to be understood as 
saying that the discretion was wisely exer¬ 
cised. The list presented to the Sessions 
Judge was not a list of witnesses in addition 
to the number already summoned but was 
the first list which had been presented to 
any officer. It would seem in such a case 
desirable to summon at least some of the 
witnesses regarding the effect of whose 
‘testimony some explanation could be given. 
Moreover, the trial was not expected to be 
finished in one day and the witnesses could 
have been summoned for perhaps the fifth 
or sixth day of the trial which in fact lasted 
until 12th August 1939 so that there would 
probably have been no real difficulty in 
obtaining the attendance of the witnesses or 
the majority of them before the closing of 
,the prosecution case. On the other hand 
;it is not desirable that the presentation of 
the list of defence witnesses should be post¬ 
poned till the last minute when the Code 
contemplates that it should be done at the 
time when the charge is framed. I may 
point out here that the Magistrate by simul¬ 
taneously framing the charge and passing 
the order of commitment on 3l9t May 1939 
has departed from the order of procedure 
m S. 210 and following Sections of the Code. 
The charge is to be framed and explained 
to the accused under S. 210. He is then to 
be required to give his list of defence wit¬ 
nesses (S. 211), the Magistrate being given 
a discretion to accept a further list at a 
subsequent time. The Magistrate is given a 
discretion to summon and examine any of 
the defence witnesses and on doing so, he 
may cancel the charge and discharge the 
acoused if he is satisfied that there are no 
sufficient grounds for commitment (S. 213) 
o erwise he makes an order committing 
the accused for trial (S. 213 (1)). It is not 

eLm? r8 V f bhgat0ry 0n the Magistrate to 
® * “ e defence witnesses with a view to 
reconsidering the necessity for the charge 

tedlv fliA C °“ m i tment; bufc ifc is nndoub- 

obtabS ^ a § lsfc ^ fc e's duty to see to the 

Tf tho 8 ° f ll8fc °* defence witnesses. 

If the accused are not ready with their list 

of witnesses at the date of commitment it 

D0 Zn a u he Ma g‘8 fc rate to fix a day 

perhaps a fortnight hence up to which the 

preventTeT 8 ,," 11 “» »° “ 

prevent the matter escaping the notice of 
the accused or their legal advisers. 

Turning back to the facts of this case, 

I have pointed out above that at the outset 
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of the trial amendments and additions were 
made to the charges. When such amend¬ 
ments are made after the commencement of 
the trial, the prosecutor and the accused 
have the right not only to recall and resum¬ 
mon any witness who may have been exa¬ 
mined but also to call any further witnesses 
who the Court may think to be material. 
A request to summon a fresh witness underi 
this Section can, it seems, only be refused on 
the ground that the evidence of the witness! 
is not thought by the Court to be material. 1 
Had the accused after the amendment of 
the charges made a fresh application or 
renewed their application to the learned 
Judge to have defence witnesses summoned, 
such application could hardly be resisted, 
but in fact at the trial itself no such applica¬ 
tion was made and I think it must be taken 
that the wish on the part of the accused to 
have those witnesses summoned was aban¬ 
doned. It is well known that in sessions trials 

efence witnesses though they may be in 
attendance are very seldom in fact exa¬ 
mined. That being so, in the present case, 

1 am not prepared to hold that there was 
prejudice caused to the accused by the pro¬ 
cedure followed or by the exercise of his 
discretion by the Sessions Judge, although 

I may feel that I should perhaps myself 
have acted differently. 

It remains to consider the case of the 
individual appellants which turned on the 
question whether each of them is suffi¬ 
ciently identified by the prosecution wit¬ 
nesses who have deposed to his presence 
and to the part played by him. The task 
of examining the cases of individual accused 
is facilitated by the care with which the 
learned Judge has set forth in detail the 
particulars of the evidence against each 
accused person. As against several of the 
accused the evidence on the face of the 
judgment is so voluminous and overwhelm¬ 
ing that little if anything can be said against 
the conviction in the argument. I shall 
therefore think it sufficient to deal with the 
cases of those accused whose cases have 
been particularly pressed on our attention 
as cases in which the identification was in¬ 
sufficient or unreliable. In the case of ac¬ 
cused 2 Manik Bind, this accused is a 
servant of Musahru and is identified by 
Sarobar, Mahabir Bhothri Pardip and 
Naurangi It is said that Pardip was not 
present throughout and is not a very reli¬ 
able witness that Bhothri had made some 
mmtakes in identifying certain other accused 
and that when Bhothri states that this 
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accused was the assailant of both Jhumak 
and Biranchi there is probably a mistake 
because Jhumak and Biranchi were attacked 
at places at some distance from each other. 
The attacks on Jhumak and Biranchi how¬ 
ever according to the evidence were not 
quite simultaneous and as the Sessions 
Judge says it was possible that this accused 
took part in killing both these men. On the 
whole, I would accept the finding of the 
Sessions Judge as correct in the case of this 
man. The next case stressed on our attention 
is that of Jethu Bind, accused 4. This man 
is aged 30 and is the son of Puran Bind. 
The witnesses who have identified him are 
Sarobar, Mahabir, Pradip and Bhothri and 
he is said to have attacked Anandi with a 
bhala. The Sessions Judge discarded the 
identification of this accused by Bhothri 
on the ground that the witness had identi¬ 
fied Raghu as Jethu in the committing 
Court; but as regards the other three wit¬ 
nesses be considers their identification to 
be quite sufficient. I am in agreement with 
that finding and would affirm Jethu’s con¬ 
viction. Then there are two brothers, ac¬ 
cused 6 Sadha Bind, aged 60, and accused 7 
Madho, aged 65 or 70. In the case of both 
these there are a considerable number of 
identifying witnesses. Sadho is identified 
by Sarobar, Mahabir, Pardip, Naurangi, 
Kunjbihari, Bhothri, Musan, Ramgati and 
Thakur. There was some mistake in the com¬ 
mitting Court where the two witnesses Kun¬ 
jbihari and Musan picked out Sadho but 
called him Madho. One of the witnesses who 
identified the accused in the committing 
Magistrate’s Court, a Thakur, failed to iden¬ 
tify him at the trial. Nevertheless there 
remains the identification of these accused 
by five witnesses. His brother Madho was 
identified by Sarobar, Mababir, Kunjbihari, 
Bhothri, Musan, Ramgati and Thakur, but 
the identification by three of these witnesses 
was open to comment. Kunjbihari and Musan 
had pointed out this accused but named him 
as Sadho in the committing Magistrate’s 
Court. Thakur had failed to identify this 
accused in the Sessions Court; but there 
remain four identifying witnesses against 
whose identification little can be said. On this 
state of the evidence, I am disposed to agree 
with the Sessions Judge that both Sadho 
and Madho have been correctly identified 
and proved to have taken part in the riot. 

Another accused whose case has been 
brought to our notice is Bhagirath, ac¬ 
cused 12, aged 32. There are four identify¬ 
ing witnesses, namely, Sarobar, Mahabir, 


Bhothri and Ramgati. Comment was made^ 
in argument that Kunjbihari made a mis¬ 
take in identifying this accused by calling 
him Sitaram; but as Kunjbihari is not one 
of the identifying witnesses on whose evi¬ 
dence the Sessions Judge has relied in the 
case of this accused, that does not shake 
the validity of the Sessions Judge’s conclu¬ 
sion regarding him which I would accept as- 
correct. Kutai, accused 13, whose age is 
given by the Magistrate as 40, and by th6 
Sessions Judge as 32, is a brother of Raghu 
who was acquitted. In the case of this 
accused there is the evidence of Sarobar, 
Mahabir, Bhothri and Naurangi. As to his 
presence and participation Naurangi was 
regarded by the Sessions Judge as a witness 
of very doubtful value and Bhothri has in 
the course of his evidence made some mis¬ 
takes in the committing Magistrate’s Court 
and in the Sessions Court as to the identi¬ 
fication of certain other accused. We do not 
however think that the identification of thie 
accused is thereby rendered uncertain and 
unreliable and I would affirm his convic¬ 
tion. Jagdeo, aged about 25 or 30, has been 
identified by Sarobar, Mahabir and Bhothri 
and is named in the first information. I 
agree with the Sessions Judge in accepting 
this evidence as sufficient. Karu, accused 18, 
is an elderly man. Two of his sons, Domac 
and Jhaksu, have been acquitted in con¬ 
sequence of insufficient identification. Karu 
himself was identified by Sarobar, Pradip, 
Kunjbihari, Bhothri and Musan, and I agree 
with the Sessions Judge that this identi¬ 
fication is sufficient. 

The case of Damodar Misser was pressed 
on us principally on the ground of his age 
which is stated to be 94. Damodar had been 
a leading figure in the litigations and dis¬ 
putes in the past and all four assessors were 
of opinion that he was not guilty and should 
be acquitted. The direct evidence against 
him however appears to be overwhelm¬ 
ing. He is identified by Sarobar, Mahabir, 
Pardip, Naurangi, Bhothri, Jatoo, Musan, 
Gobind and Ramgati and this identification 
remains overwhelming after discarding as 
the Sessions Judge has done the evidence of 
Naurangi. We cannot see our way to reject¬ 
ing this great volume of testimony in his 
case. Bhagwat Ojha, aged 38, is the son-in- 
law of Damodar and looks after his affairs. 
Against him the identifying witnesses are 
Sarobar, Mahahir, Pardip, Bhothri, Jatoo 
and Ramgati. This accused is said to have 
been spoken to by Pardip whom he struck 
with a lathi. There seems little reason to 
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doubt his participation in tho riot and I 
would accept as correct the finding of the 
Sessions Judge regarding him. Then there 
is the case of Maghu Dhanuk, accused 22. 
The witnesses identifying him are not so 
numerous as in the case of other accused 
and he is not named in the first information 
report. The identifying witnesses are Maha- 
bir, P rad ip and Dhothri and their evidence 
regarding him is that he was armed with a 
barchha and took part in the assault on 
Anandi. This accused is a servant of accused 
Musahru, the ringleader of the whole party. 
He was found at Musahru’s house on the 
night of the occurrence and the statements 
of Musahru and Maghu in their examina¬ 
tion at the trial appear to proceed on the 
assumption that this accused was present 
at the riot though of coarse the nature of 
the riot is represented differently as an 
attack by the prosecution party on the 
accused’s party. The Sessions Judge in the 
circumstances was justified in accepting and 
acting on the evidence against this accused 
As regards the others, tho identification 
cannot be said to be insufficient in the case 
of any of them; and I would therefore 
accept the findings of the Sessions Judge 

as to the participation of the individual 
accused. 

If: is finally suggested that the convictions 
under S. 302 read with S. 149 should not 
be supported in the case of those accused 
w o were armed not with deadly weapons 
but only with lathis as in their case it can 
hardly be said to be established that thev 
ook part in the riot knowing that murder 
was hkely to be committed in the prosecu¬ 
tion of the common object of the unlawful 
assembly That is an argument which of 
course is to be considered with reference to 

in B fn faCtS T°f 6ach case and in fche Present 
to if vT 1 d ° “ ofc feel myself able to accede 

with ZT 6 h9 DUmber 0f persOD3 a 'med 
that tho ! 7 r eaP ° DS Wa9 80 considerable 
had I T Wh ° Carried lathis must have 
wean 0 ° " ea30 , n , fc ° believe that the deadly 

did not In f that tbe attacka mfHeted 
did not stop at one victim but that three 

AnaTdfh'IdTl 1116 ' 3 '. tbat of tb08e Persons 

the intentions 5 ffTSk y “ “ 

Zceed7 d Z^r? tiVely P6ac6ful aDd WQre 

t - - ^ . erely ope or two members 

I would dismiss the ap D eal emoers. 

Ghatterji J._I agree 

D.s./r.k. Appeal dismissed . 
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Dhavle J. ‘ 

Gulabi Mahto and others — Petitioners 

v. 

Emperor . 

Criminal Eevn. No. 654 of 1939, Decided 
on 4th January 1940, from order of Sess. 
Judge, Purnea, D/- 16th October 1939. 

Criminal P. C. (1898), S. 56-Police officer 
not present on spot asking constables to bring 
certain person with papers to thana— Order 
does not amount to direction for arrest as con- 
templated by S. 56-U.e of force by constable* 
IS Illegal-Person resisting force cannot be con¬ 
victed under S. 224, Penal Code, nor can per- 

SOI \ S ® s f ,st,n8 b,m be convicted under Ss. 2 25 
and 353. 

Where a police officer who is not present on the 
spot asks the constables to bring a certain person 

Wlt , h . 6 ° me P a P ers . the order does not 
. , a Ut lr t0 f Section for arrest as contemplated 
y b.56 unless the order is given in writing The 
use of force by constables, therefore is iliegiiTaud if 
the person against whom force is used resents it 
W d o a SC TT eDsues ' n the course of which briek- 

under S 6 2 o/°p D ’ t , h n P i rS ° n cannot fa e convicted 

in/him’bo 24 ’ Pe . nal , Cod e. nor can persons assist¬ 
ing him be convicted under Ss. 225 and 353, Penal 

° de - [P 362 C 1, 2] 

Uareshwar Prasad Sinha and P. Jha _ 

for Petitioners . 
Order. Of the five petitioners Gulabi 
ALabto has been convicted under S. 224, 

e * and ot hor four under Ss. 225 

and 3o3, Penal Code. Tbe learned Sessions 

Judge on appeal reduced the sentence on 
Gulaoi (which was originally three months 
rigorous imprisonment) to a fine of Rs. 30. 

• 8 ® nfc eoce passed by the trial Court 
upon the other petitioners was upheld by 
e Court below. The prosecution story 
was that on the orders of the Sub-Inspector 
who was investigating a case of rioting and 
theft lodged by one Chetan Mandal, Gulabi 
was arrested by the constables ; but he gave 
a push and freed himself. He was seized 
again and then the other petitioners inter¬ 
vened and rescued him after a scuffie in the 
course of which two constables and the 
dafadar were slightly injured. The defence 
was that Gulabi was not arrested at all, but 
K , 1hQ ^nstMes as the Sub-Inspector 

them to the thana with the papers required 
m the counterease that Gulabis brother 
Kishun Prasad had lodged with the Sub- 
Inspector. Gulabi said that it was late at 

thf h fo 8 i| ld that hS W ° Uld produce tke Papers 

him away forcibly and he resisted it. This 
was followed by a scuffle. The trial Court 
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seems to have believed the whole prosecu¬ 
tion story; but the learned Sessions Judge 
was unable to do so for reasons given. In 
his opinion the evidence of Dukha, chauki- 
dar, P. W. 3, was nearer the truth than the 
evidence given by the other prosecution 
witnesses ; and Dukha’s evidence was that 
the Sub-Inspector had left the place after 
asking them to bring Gulabi and other ac¬ 
cused persons to the police station. It was 
admittedly very late at night, and Gulabi 
whom the constables wanted to take to the 
thana was disinclined to go out at that 

hour. It is then,” says the learned Sessions 
Judge, 

that the constables tried to take him to the thana 
by force, which he resented. After this there was 
some scuffle followed by throwing of the brickbats. 

On these findings of fact, it seems to me 
that there is an end of the prosecution case 
of offences under Ss. 224, 225 and 353. 
The learned Sessions Judge finds that the 
oub-Inspector had asked the constables to 
bring Gulabi to the thana apparently with 
papers and he considers that this was a 
direction for arrest. But surely the Sub- 
Inspector, if he wanted the contables to 
arrest a man, who according to the finding 
of the learned Sessions Judge was not pre¬ 
sent on the scene, would not have forgotten 
S. 56, Criminal P. C., nor failed to give 
them an order in writing. The learned Ses¬ 
sions Judge has disbelieved the constables’ 
story that the Sub-Inspector’s order was 
given in the presence of Gulabi, and he has 
gone on to hold in reply to the defence con¬ 
tention about S. 56, Criminal P. C., that that 
Section did not take away the constables’ 
power under S. 54 to arrest persons accused 
of a cognizable offence. But this overlooks 
the fact that the constable never pretended 
on his own account to arrest Gulabi at ail. 

I cannot agree with the learned Sessions 
Judge that the Sub-Inspector’s asking the 
constables to bring Gulabi to the thana 
;with the papers was in any sense “a direc¬ 
tion for arrest,” whether valid or otherwise. 
The learned Sessions Judge also observes 
that the trouble evidently arose because the 
time was late at night and the constables 
presumably first asked Gulabi to go to the 
thana with the papers which possibly mis¬ 
led him “in respect of the point whether he 
was under arrest or was simply being asked 
to go to the thana.” This I am unable to 
follow. S. 46, Criminal P. C., prescribes how 
arrests are to be made, and it is not easy to 
find from the judgment of the learned Ses¬ 
sions Judge at what stage in the occurrence, 


as he conceives it, the constables gave up 
their demand for papers and proceeded to 
exercise what the learned Judge calls their 
statutory power to arrest persons under 
S. 54. If all that happened was that the 
constables tried to take Gulabi to the thana 
by force, that Gulabi resented this and that 
this was followed by a scuffle in the course 
of which brickbats were thrown and this 
is the view of the learned Sessions Judge 
himself, it seems to me quite clear that the 
conviction of the petitioners was entirely 
unwarranted. Gulabi was not guilty of any 
offence under S. 224 ; nor the other peti¬ 
tioners under Ss. 225 and 353, Penal Code. 
The application in revision is therefore 
allowed, and the convictions and sentences 
of. the petitioners set aside. The fines, if 
paid by them, must be refunded on appli¬ 
cation. 

g.n./r.k. Application allowed. 
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Harries C. J. and Manohar Lall J. 

Collector of Monghxyr — Appellant. 

v. 

Bhekdhari Mander and others — 

Respondents. 

Appeal No. 185 of 1937, Decided on 7th 
December 1939, from original decree of 
Dist. Judge, Monghyr, D/- 2nd September 
1937. 

(a) Land Acquisition Act (1894), S. 18 — 
Acquisition of occupancy land—Case of tenants 
that valuation should be on basis that land could 
be sold without hindrance as building land not 
challenged in lower Court—Collector cannot 
plead it in appeal. 

Where the occupancy land is acquired and the 
case of the tenants that valuation should be made 
on the basis that tenants could sell the land with¬ 
out let or hindrance as building land was not 
challenged in the lower Court, the Collector cannot 
in appeal allege that the land was not saleable as 
building land. [P 364 G 1] 

(b) Land Acquisition — Agricultural land on 
high level, suitable for building purposes and 
adjacent to railway station held could be valued 
as building land. 

The value of the land together with all its 
advantages must be considered. Where land used 
for agricultural purposes is on a high level and 
apparently suitable for building purposes, and is 
also adjacent to the railway station, it can be 
valued as building land. [P 364 C 1] 

Advocate-General — for Appellant . 

P. Misra — for Respondents . 

Harries C. J.— This is a first appeal by 
the Collector of Mopghyr from a judgment 
in a reference under S. 18, Land Acquisi¬ 
tion Act. It appears that proceedings were 
commenced for the compulsory acquisition 
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of 9.195 acres of land in village Nayagaon, 
Pargana Monghyr, which was required for 
remodelling the railway station yard of 
Jamalpur. The area of land is equivalent to 
27 bighas 16 kathas 6 dhurs. The Collector 
under S. 11 of the Act awarded to the 
tenants compensation for the lands amount, 
mg to Rs. 21,414.1.0 and Rs. 200 for a 
well together with additional compensation 
amounting to Rs. 3242-1-0 at the statutory 
rate of 15 per cent. The total compensation 
awarded, therefore, to the tenants amount¬ 
ed to Rs. 24,856-2-0. The landlord was also 
awarded compensation; but he has accepted 

the award, and we are not concerned with 
the amount granted to him. 

The tenants objected to the award on the 
ground that the lands were in close proxi¬ 
mity to Jamalpur railway station, and that 
being so, the tenants contended that the 
land was valuable building land and that 
the compensation awarded was wholly in¬ 
adequate. They also objected to the amount 
of compensation awarded for the well 
namely Rs. 200. The Collector in duo course 
made a reference to the learned District 
Judge, and the matter was heard and deter¬ 
mined by him. The learned District Judge 
was of opinion that the compensation awar- 
ded by the Collector to the tenants was not 
sufficient, and he increased the compensa¬ 
tion for the land to a sum of Rs. 28,862.6-8 
and for the well to a sum of Rupees 350, 
making a total of Rs. 29,212-6-8. This sum 
together with 15 per cent., which is allow. 

L Q°Q r ,=o? U ? P ^ ls0ry ac( l uisifci on, came to 
s. 33,594-4.°. The District Judge ordered 

that a sum of Rs. 8738-2-0, which is the 

d uerence between these two sums, should 

be paid to the tenants as additional com- 

Ferred t°he C ° llector of Monghyr pre- 
argued by the learned Advocate-General. 

bv th a a V C rr ed that the amoUDfc awarded 
learned n ? C - °. r T Waa 8ufficient and that the 
this land 8tr * ofc . was wrong in valuing 

out that the i bU1 i d]Dg land '. has pointed 
land and fU m que8fc i° n is occupancy 
sell it as ^ e , tenants had no right to 

of the landlord! 38 ^ withoub fche sanction 
land rr r , S thatbhe Collector valued this 

evidence was given as to the situation of 


the lands which were the subject-matter of 
these kobalas. There is nothing on the 
record to show that the kobalas upon which 
the Collector relied, related to lands any¬ 
where in the vicinity of the lands in question 
in this case. On the other hand, the peti¬ 
tioners produced a number of kobalas relating 
to land in close proximity to the land which 
was acquired in these proceedings. These 
kobalas went to show that the rate per 
katha granted by the Collector, which was 
Rs. bb 4-0, was too low and that the rate 
should have been well over Rs. 100 per 
katha. These kobalas produced by the peti¬ 
tioner, however, refer to homestead lands 
and not to occupancy lands. They refer to 
lands which the tenants could sell as build¬ 
ing lands without obtaining the consent of 
the landlord or without paying any salami. 

{ t T 6re ands which could be disposed 
of by the tenants as building lands without 
objection by anyone and without anyone 
having any right whatsoever to any part of 
the proceeds. The present lands, however, 

being occupancy lands, could not be so freely 

disposed of as building lands. The landlord's 
consent to such a sale would be essential, and 
salami would be payable to him. Accordingly 

the learned Advocate-General has argued 

that the rate per katha shown in the various 
kabuliyats produced and proved by the peti¬ 
tioners form no guide for valuing the pre- 
sent land. 

It ig clear from a perusal of the jud«- 
ment of the learned District Judge that no 
suggestion was made in the Court below 
that the petitioners in this case could not 
reely dispose of the lands in question as 
building lands. Bhekhdhari Mandar, who 
is a son of one of the petitioners, gave evi¬ 
dence. He stated that the land acquired 
was near Jamalpur railway station and that 
he would not sell it under Rs. 125 per 
katha. He then mentioned that the land 
acquired was on a high level and was fit 
for residential purposes. If there was anv 
doubt as to whether the petitioners could 
sell this land for residential purposes, then 

cross-exa- 

mined about it. There was nothing in the 
cross-examin a tion which went to show that 
the petitmners could not have sold this land 

»L bU1 /I 1 * 38 lt nd A appeara to have been 
assumed in the Court below that the land¬ 
lord in this case would have raised no diffi 

allowed 11 ? the b0nants would have been 
allowed to retain the major part, if not the 

Sd f bhe . consideration of the sale of the 
land for building purposes. Had the argu- 
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menfc now put forward by the learned Advo¬ 
cate-General been put forward in the Court 
below, reference would undoubtedly have 
been made to it by the learned District 
Judge. However, the latter deals with the 
question on the assumption that the tenants 
in this particular case sell the land without 
let or hindrance as building land. In my 
view as the case for the petitioners was 
never challenged upon this point, the Col¬ 
lector cannot now allege that the land was 
not saleable as building land as alleged and 
conceded in the Court below. 

In my judgment the learned Judge was 
right in treating this land as building land 
and valuing it as such. The value of the 
land together with all its advantages must 
be considered, and it is no answer to the 
petitioners’ claim to say that the land was 
used purely for agricultural purposes. The 
land was on a high level and apparently 
suitable for building purposes. It was near 
the village of Nayagaon and also adjacent 
to the Jamalpur railway station. That being 
so, it was clearly building land and was 
rightly valued as such. The kobalas produced 
by the tenants showed a higher rate than 
Rs. 100 per katha. The learned District 
Judge, however, was of opinion that for the 
particular land in question Rs. 100 per 
katha was a fair valuation. He rightly 
points out that the land in dispute was 
situate in a triangle formed by two railway 
lines. The close proximity of these two 
railway lines and the shape of the land in 
question undoubtedly reduced its value. 
The learned District Judge took that into 
account and valued the land, as I have 
stated, at Rs. 100 per katha. In my judg¬ 
ment having regard to the prices obtained 
for land in the vicinity of this land it can¬ 
not be said that Rs. 100 per katha is un¬ 
reasonable. It appears to me to be a fair 
valuation of the land in this area. 

The learned District Judge also increased 
the value of the well. The well, as I have 
stated, was valued by the Collector at 
Rs. 200. It was a pakka well 30 feet deep 
and 6 feet in diameter. The valuation of 
Rs. 350 placed upon this well by the learned 
District Judge is, in my view, a reasonable 
one and cannot be seriously challenged. I 
wish to make it clear that in cases of this 
kind the Collector must prove the kobalas 
upon which he relies. Evidence in the pre¬ 
sent case should have been given on behalf 
of the Collector as to where the lands, 
which were the subject-matter of the 
kobalas, • were situate, and the kobalas 


themselves should have been produced 
and proved, if not admitted by the peti¬ 
tioners. The Collector cannot rely upon 
any statement in his award that the amount 
awarded per katha is based upon the aver¬ 
age price per katha contained in a number 
of kobalas. In cases of this kind the Collec¬ 
tor is a defendant and has to support his 
award, and he must do so by producing 
evidence and establishing the facts upon 
which he relies. In the present case there 
was no evidence whatsoever before the 
learned District Judge relating to the situa¬ 
tion or nature of the lands the price of 
which the Collector relied upon. 

For the reasons which I have given, I am 
satisfied that no ground has been made out 
for interfering with the decision of the 
learned District Judge and I would accord¬ 
ingly dismiss this appeal with costs. 

Manohar Lall J. — I agree. 

d.s./jr.k. Appeal dismissed . 
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Varma J. 

Sri Bhagwat Lai — Petitioner. 

v. 

Bachu Pandey — Opposite Party. 

Criminal Revn. No. 661 of 1939, Deci¬ 
ded on 3rd January 1940, from order of 
Dist. Magistrate, Shahabad, D/- 29th Sep¬ 
tember 1939. 

Criminal P. C. (1898), S. 144—Expression of 
opinion as to possession in favour of party in 
order under S. 144 cannot affect real rights of 
parties. 

Any expression of opinion on the question of pos¬ 
session in favour of one party or the other under 
S. 144 is not of a permanent nature. Such an order 
is passed in summary proceedings and cannot 
affect the real rights of the parties on the question 
of possession. [P 365 0 1] 

Kedar Nath Varma — for Petitioner. 

Order. — This is an application against 
an order under S. 144, Criminal P. C., pas¬ 
sed by the Sub-Divisional Officer of Bhabua 
on 3rd August 1939. The original notice 
under S. 144 was issued on 29th June 1939. 
Therefore the order under S. 144 spent it¬ 
self after sixty days from the date of the 
original notice; so the order complained 
against is no longer in force and therefore 
it is not necessary for me to set it aside. 
But the real grievance of Mr. Kedar Nath 
Varma is that there are certain observa¬ 
tions in the order which amount to a de¬ 
claration of possession in favour of the 
opposite party who happens to be the first 
party, the petitioner being the second party. 

It is well known that any expression of 
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(opinion on the question of possession in 
(favour of one party or the other under 
jS. 144, Criminal P. C., is not of a perma¬ 
nent nature. Such an order is passed in 
[Summary proceedings and cannot affect the 
real rights of the parties on the question of 

possession. With these remarks the rule is 
discharged. 

G.N./r.k, Rule discharged . 
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Harries C. J. and Faze Ali J. 

Bambrichh Singh d; others — Appellants 

v. 

Emperor. 

Criminal Appeals Nos. 171 and 173 of 
1939, Decided on 13th September 1939, 
from decision of Sess. Judge, Bhagalpur’ 
D/. 20th July 1939. 

(a) Words and Phrases — Word ‘mojrim’ — 
Meaning of. 

The word‘mojrim’does not mean injured. It has 

°2 ^ one ™ eaniu 8 an <l that is “accused persons or 
offenders.” [P 368 C 1 ] 

(b) Evidence — Interested witness —Value of 
evidence. 

It would bo dangerous to act upon the evidence 
of an interested witness without corroboration. 

, v ^ . . , _ . B [P 370 C 2 ] 

(c) Criminal Trial — Defence version untrue 
— Duty of prosecution. 

Even if the version put forward by the defence 
bo wholly untrue, yet the prosecution must esta- 
olish beyond all reasonable doubt that the case 
put forward by them is true. [P 370 C 2] 

(d) Criminal Trial —Riot—Fight between two 
armed mobs — Mere suspicion that accused were 
present cannot be basis for conviction. 

., If \.took place between two armed mobs, 
hen there is no evidence as to what actually 
occurred A mere suspicion that the accused or 

A Were present can form no basis for a 

the truth“nf °th CB th6 - C ° Urt haS aDy d ° Ubt about 
than thn . 1 th ? - Verslon even as first recorded, 
accused is entitled to the benefit of that 

uOuDC. gyj q 

Sir SiiUan A h me d and K. K. Banerji (in 

tTVtP ? nd Jafar Imam, S. N.Sahay, 
S' N. Rai S. Mehdi Imam and R. J. 

£Ss dUr iD N °’ 1?3) ~ for A W el - 

Governmenfc Pleader _ for the Crown. 
Binoy Bhusan Ray and G. C. Das — 

0 . for Complainant . 

c nn fl !f o rl6 • j — These are two connected 
bv thn l« anSln | Q OUt . of a cri mmal case tried 

Jha BhS nt8 Tu th0 c tWO a PP 0als a ™ Jadu 

Sib- Ea , ma -P hanuk - Shaikh Gafoor, 
r , , all “ Jung Bahadur Gope and 
r c mgh. The two appeals arise 


out of the same matter and can be disposed 
of in one judgment. The seven appellants 
together with three other persons who wero 

• ■ on a number of charges 

arising out of a riot which took place on 

18th January 1939, in village Singhar, 
I. b. Rishunganj, in the District of Bhagal¬ 
pur. Jadu Jha was charged under Ss. 302 
and 148, I. P. C.; the appellants Bukhan 
Jha, batyadeo, Eamo Dhanuk and Mahabir 
were charged under S. 148 and S. 302 read 

q/ ’ and tbe appellants 

bhaikh Gafoor and Bambrichh Singh were 

charged under S. 147 and S. 302 read with 

b. 14J, I. P. C. Jadu Jha was found not 

guilty of the charge under S. 302, I P C 

but was convicted under S. 302 read with 

S. 149 and S. 148, 1. P. C„ and sentenced 

to transportation for life undor S. 302 read 

with S. .149, I. P. C., and to two years 

rigorous imprisonment under S. 148, I. P. C. 

• . run concurrently. The re- 

maming appoints were found guilty under 
b. 302 read with S. 149 and S. 147, I. p C. 
and sentenced to transportation ’ for life 
under S. 302 read with S. 149 and to one 
year a rigorous imprisonment under S 147 
the sentences to run concurrently. It is’ 
against these convictions and sentences that 

e present appeals have been preferred. 
There can be no doubt that a riot took place 

Vll * ag ° 1 ° f Singhar on 16th January 
1939, and that during the course of that 

™ 6 ° n lr Jt l a u, fca ; ^' ar WaS kiUed and another 
person Mukhlal Chaudhuri severely injured 

It is in respect of the death of Jhapta Tiar 

that the seven appellants have been con- 

victed under S. 302 read with S. 149,1, p. C. 

. Tbl0 °f 8 f J or tbe Prosecution can be 
shortly stated as follows : In the village of 

binghar there was a plot No. 657 of an 

area of about 1J bighas. This plot formed 

part of a larger area of 16 or 17 bighas, 

n* 19 m, 0 . *? aka9hfc land of Mahant 
Sundar Gir. This land has formerly formed 

part of a larger area which had been owned 

by one Sundar Mahto and his nephew 

Gorelah These two persons partitioned the 

land’ nn nd fh SUnda fu Maht ° g ° fc the bak asht 

Gorefa! the land in the south-east portion 
The appellant Jadu Jha and his brother 
Janardan Jha purchased the land of Sundar 
about eight years ago in execution of a 
money decree and the entire interest of 

Gi 0 r r rn a i933 8 by Mahanfc Sundar 

formed part of the land allotted to Gorelal 
m this partition and therefore became the 
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property of the mahant. In 1934 the mahant 
obtained dakhaldehani of the property and 
since then, it is said, he has been in khas 
possession of the same. In the year 1935 
the appellant Jadu Jha undoubtedly laid 
claim to this bakasht land of Gorelal alleg¬ 
ing that the latter had given it to him in 
raiyati settlement. There were proceedings 
under S. 144, Criminal P. C., between the 
appellant Jadu Jha and the mahant; but 
these proceedings were eventually compro¬ 
mised and the appellant Jadu Jha gave up 
all claims to the area of 16 bighas of bakasht 
land which included plot No. 657 which is 
the important plot in this case. 

According to the prosecution, on the 
morning of 16th January 1939, Satto Kuar, 
the mahant’s tahsildar, sent off ten ploughs 
and ploughmen together with two peons, 
Jhapta Tiar and Mukhlal, to plough the 
bakasht land. According to the prosecution, 
Jhapta Tiar was a man of another village 
who had been in the mahant’s employ as a 
sipahi for about two months. The party 
arrived at Singhar and commenced to plough 
plot No. 657. The prosecution allege that 
shortly afterwards Jadu Jha at the head of 
a mob of about forty or fifty men came 
from Jadu Jha’s basa, about a quarter of a 
mile to the north-west of the field, and 
approached Jhapta Tiar. Jadu Jha is said 
to have asked Jhapta Tiar why he was 
ploughing the land, and the latter replied 
that he was entitled to plough his master’s 
land. Thereupon, it is said, Jadu, who was 
armed with a spear, came towards Jhapta, 
who ran towards the south. The mob 
pursued him, caught him up and Jadu 
speared him below the right arm pit, and 
the appellant Mahabir struck him on the 
head with a garasa. Jhapta fell down where¬ 
upon the mob joined in beating him. After 
disposing of Jhapta, it is said that the mob 
turned their attention to Mukhlal and that 
Jadu Jha speared him in the stomach, 
whereas others struck him with pharsa, 
bhala and lathi. After Mukhlal had fallen 
down, the mob attempted to lift him up, 
but this they failed to do. The learned Ses¬ 
sions Judge remarks that Mukhlal is a 
man of altogether unusual physique and of 
colossal bulk,” and for this reason it is sug¬ 
gested that the mob could not move him. 
The appellant Jadu and his followers then 
returned to Jhapta Tiar, who was by then 
dead and picked up the body and carried it 
to an orchard of Bhubneshwar Singh. There, 
it is said, they wrapped the body in a cloth, 
placed it in a bullock cart and took it to the 


basa of Jadu Jha. After that four or five 
members of the mob returned to the field 
which was covered with long paddy stub¬ 
ble, and they set fire to it. It is suggested 
by the prosecution that they did this in 
order to conceal the blood marks caused by 
the attacks on Jhapta and Mukhlal. 

The two peons, Jhapta and Mukhlal 
were seated on the boundaries of the plot 
some distance from each other and some 
distance from the ploughmen who were 
actually ploughing. The latter, it is said, ran 
away some little distance and witnessed the 
whole occurrence. One of them, namely 
Shyamlal (P. W. 1), went to Sonbarsa, 
where Satbo Kuar, the mahant’s tahsildar, 
was and reported to him what had occur¬ 
red. Satto Kuar, it is said, immediately 
proceeded on horseback to the Police Sta¬ 
tion at Kishunganj, which was about six 
miles away, and at 11-30 A. M. he made a 
first information report. In this report 
Satto Kuar mentions that he had sent the 
ploughmen together with Jhapta and Mukh¬ 
lal to plough the land and that the appel¬ 
lants Jadu Jha, Pukhan Missir, Gafoor Mia, 
Sahdeo Missir, Mahabir Gop and another 
person TJma Missir who was acquitted to¬ 
gether with 40 or 50 men came on to the 
plot armed with bhala, garasa and lathi and 
began to assault the two peons. He men¬ 
tions that this mob caused injuries to Mukh¬ 
lal with bhala and garasa and assaulted 
Jhapta with the same weapons. He further 
mentioned that he could not say where they 
had carried Jhapta from the spot and said 
that the latter was so severely injured that 
he might well be dead. He added that the 
accused persons were grievously hurt and 
that the ploughmen were witnesses of the 
occurrence. 

According to the prosecution, just as the 
Assistant Sub-Inspector had completed the 
recording of this report, the appellant Ma¬ 
habir arrived at the thana and made another 
report. According to Mahabir’s report, Satto 
Kuar together with about a hundred men 
came to Singhar armed with bhalas, garasas 
and lathis and went to the house of the 
appellant Jadu Jha. It is said that they 
used force, whereupon the appellants Gafoor 
Mia, Jhapta Tiar, Bukhan Jha, Baso Missir 
and the informant defended themselves. In 
this assault Jhapta Tiar is said to have been 
struck down and killed. Mahabir alleged 
that he had been struck with a spear and. 
that he had an injury on the left thumb. 
It will be seen that according to this report 
the deceased man Jhapta Tiar was said to 
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be a servant of Jadu Jba and not of Mahant 
Sundar Gir. 

. ? he Police took up investigation and 
visited the scene of the riot and found that 
part of the stubble had been burnt as 
alleged by the prosecution. According to 
the police, blood-stained earth was found 
in places in spite of the fires, and this earth 
was later found to be stained with human 
blood by the chemical examiner and im- 
peml serologisfc. The police came to the 
conclusion that the version given in Satto 
Huar s report was the correct one, and ac¬ 
cordingly proceedings were brought against 
the seven appellants and three others. Ac¬ 
cording to the prosecution, the occurrence 
took place between a mob of 40 or 50 led 
by the appellant Jadu Jba on the one hand 
and two peons of Mahant Sundar Gir on 
the other hand. It ig not alleged that the 
ten ploughmen took any part in the pro- 
ceedings. The motive for the attack is said 
to be the appellants' desire to recover this 

bakasht land which he had claimed in 1935 
to be his property. 

It is difficult to believe that the riot was 

WT 8 ? rl a ? y C L la ' m “ ade by tbe aPPel- 

ant Jadu Jha to this property. As I have 
stated earlier, it was the case for the pro¬ 
secution that this property had given rise 

rn^ C ??u ngS Under S ‘ 144 - Criminal P. C„ 
and that those proceedings had been com. 

prormsed. By that compromise Jadu Jha 

nowledged that the mahant was entitled 

Wo Pf session of this land, and that 
eing so there appears to be no reason why 

denlvT-S an ,‘ JadU Jha 8h0uld have 

f n ?. ly . kld ? lalm to the land. There are 

the trouhl 8 £ 7® CaS6 which 8Ug S eafc that 
and between the villagers of Singhar 

the ma f hant WaS far more acute than 
by the W 10n 8Ugge9t - Ifc was admitted 
the mnV, fc °f SB ® 8 for fcbe prosecution that 

cultiv“t ed a bv b W had been previously 

Sin^ these^ipersons! 6 ^ 8 ™ *“ 

Jadu Jh*a and „ mUst be remembered that 

were prominent™ 0 ° f , fche ofcber appellants 
grass orca^ members of the local Con- 

part in the Kisan nd W6re fcaking an active 

undoubtedly fnmTtv b°r menfc T , Th ? rS was 

the mabant and liW«f- We l n f adu Jha and 

“u w r a 

by th. 
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likely that this was an occurrence between 
kisans demanding possession of bakasht 
lands and the malik who was denying such 
possession. ^ From the evidence of Satto 
Fuar (P. W. 2) it would appear that he did 
not expect any trouble on the morning in 
question : hence he only sent two peons 
Jhapta -Tiar deceased and Mukhlal It is 
to be observed however that these two per- 
sons were of somewhat unusual character. 
Jhapta Tiar is admitted to have been an 
absconder in a murder case whereas ac¬ 
cording to the Sessions Judge, Mukhlal was 
a man of extraordinary physique who might 
well have been a retired wrestler, though 
lukhlal denied this. However, if only two 
P e °us were sent, it does suggest that no 

trouble was anticipated on the morning in 
question. 6 

I am however far from satisfied that this 
was an occurrence between a mob on the 
one hand and two peons on the other. At 
i A. AI., that is half an hour before Satto 
Buar made his report, Lalji (P. W. 20) 
chaukidar of the village reported at the 
thana that there was an apprehension of a 
breach of the peace between Jadu Jha and 
Mahan Sundar Gir and that both parties 
ad collected lathials. He concluded by say¬ 
ing that he could not say what was the 
cause of the trouble. Lalji had gone to the 
thana on foot, and it is fairly clear that he 

b^fW h ft V9 Ie t J he Village immediately 
before the not started. In the report he 

Y Vu 7* b ° th Sides had ^Hected 

latbla 8 - ^ he learned Sessions Judge does 
ot attach any great importance to this 
report and he regards it as an exaggeration 
on the part of the chaukidar. The learned 
udge thought that Lalji having seen Jhapta 
Tiar and Mukhlal with the ploughmen 

h“S fr U A aV9 fch °ught that the mahant 
had gathered together lathials. Lalji ehauki- 

dar g ave evidence and he undoubtedly re¬ 
siled from his earlier statement. In the 
witness box he said that he had seen a 
number of men at Jadu Jha’s house and 
more men on the mahant’s land. According 
to him, this was the sole reason why he 
went to the thana to make a report When 

^ 7 afc bG had mentioned 
that both sides had collected lathials he 

denied having ever made such a statement 

Sit sn!h 0 ' ° D f l h0 0ther hand - had to admit 

that such a statement had hcon j 

recorded. If both sides had collected lathHls 

fi? f h fu parfclcular morning, then it is clear 

sfon of 10 pr ° 3ecufcion ha ve given a false ver- 
sion of what occurred. 
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That the occurrence was something 
different from that suggested by the pro¬ 
secution is also indicated in the first infor¬ 
mation report made by Satto Kuar. The 
names of the accused are given as Jadu 
Jha, Gafoor Mian, Bhukhan, Satdeo Missir, 
Mahabir Gop, Uma Missir and 40 or 50 
men more, residents of villages Karawan, 
Sonbar3a and Tilakpur. These are villages 
lying at a distance of two or three miles 
from Singhar, and if the mob consisted of 
persons from other villages, the probabili¬ 
ties are that this was part of the kisan agi¬ 
tation and not a private quarrel between 
Jadu Jha and the mahant. 

Another important statement in the first 
information report is that the accused per¬ 
sons have been grievously hurt. It is not 
suggested now by the prosecution that any 
of the accused persons were hurt, and indeed 
they could not have been hurt if the pro¬ 
secution version be true. As I have stated, 
the account now given by the prosecution 
of the affair is an unprovoked attack by a 
large mob upon two persons who attempt¬ 
ed to run away. There is however the 
clearest statement in the first information 
report that “the accused persons have been 
grievously hurt.” The Assistant Govern¬ 
ment Advocate who appeared for the Grown 
attempted to explain away this difficulty 
by saying that the word used was not ‘ ac¬ 
cused” but “injured.” In short he says the 
sentence ought to read “the injured per¬ 
sons have been grievously hurt,” and it is 
to be observed that the first information 
report was so translated in the Court below 
and that was the translation which was 
placed before the Sessions Judge. Accord¬ 
ingly the Sessions Judge does not deal with 
this aspect of the case. The word used in 
this sentence is mo j rim and there can be 
no doubt whatsoever that that word means 
I “accused” or “offenders.” It cannot pos¬ 
sibly mean “injured.” The Assistant Gov¬ 
ernment Advocate suggested that the word 
might be majrooh which means injured”; 
but it is clear that the word written is not 
majrooh but mo j rim. 

Mr. Jafar Imam, who has argued this case 
with great ability on behalf of the main 
appellants, has contended that the word 
majrooh is not a word which any person in 
that locality would be likely to use and 
that in any event an Assistant Sub-Inspec¬ 
tor would never use the word mojrim when 
he meant injured persons. According to 
Mr. Jafar Imam, mojrim is a word in com¬ 
mon use, whereas majrooh is not. It would 


be impossible for me to arrive at any deci¬ 
sion upon this question but for the fact that 
I had the advantage of sitting with my 
learned brother Fazl Ali J., who has a wide 
knowledge of the language and of all dis¬ 
tricts in this province. He is satisfied that 
a Sub-Inspector could never use the word 
mojrim to mean injured. It has only one 
meaning and that is “accused persons or 
offenders.” If Satto Kuar stated that ac¬ 
cused persons had been grievously hurt, 
then it is obvious that there were lathials 
on the side of the mahant and that a fight 
had taken place between two armed mobs. 
This is, of course, denied by the prosecu¬ 
tion; but, in my view, the statement that 
accused persons had been grievously hurt 
can only be explained on the ground that 
there had been a fight between armed 
parties. If such was the occurrence, then 
it is clear that the case for the prosecution 
is wholly false. There are other indications 
in the first information report that the 
document is not a genuine one. Counsel who 
appeared with counsel for the Crown in the 
Court below also appeared with the Assis¬ 
tant Government Advocate in this case, 
and according to him, the original docu¬ 
ment was never inspected thoroughly by 
anybody in the Court below. As I have 
stated, a translation had been prepared 
which was before the learned Sessions 
Judge. A mere glance at the first informa¬ 
tion report will show that additions have 
been made to it. The report of the occur¬ 
rence is written on both sides of the page, 
and the first page ends with these words 

after one hour Shyamlal Missir came running to 
the muth and reported that Mukhlal Singh peon 
and Mohan Mandal alias Jhapta Tiar had gone to 
get the land ploughed. 

On the reverse side of the sheet the 
report was continued, and it is clear that 
the first word on the reverse side is usme . 
The opening sentence on the reverse side 
of the sheet can be translated, 

thereupon, or in that affair, the accused persona 
Jadu Jha and others caused injuries to Mukhlal 
Singh by assaulting him with bhala and garasa, 
&c. 

However, above the first line on the reverse 
side of the page have been inserted three 
lines which have been written very close 
together. The lines in the remainder of the 
report are well and evenly spaced, but these 
three lines are squeezed in the narrow 
space between the line beginning with usme 
and the top of the page. What appears in 
the three lines written in that narrow space 
are the words 
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Jadu Jha Bhukhan Missir, Gafoor Mian, Sahdeo 
Missir, Mahabir Gop, Uma Missir and forty or 

fifty mon more camearmed with bhala, garasa and 
*athi and began to assault him. 
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®| 30r * ! i the names of the accused other 
than Jadu Jha all appear in these three 
lines which have been squeezed in at the 
very top of the page. As I have stated, a 
cursory glance at this document is enough 
to show that these three lines could never 
nave been written by a person taking down 
batto Ruar’s statement in the ordinary 
course of his duty. The spacing is entirely 
different a,nd the handwriting is smaller, 
and it is clear that when these three lines 
were written it was obvious to the mind of 

th °. V r l fcer fcbafc be had ver y little space in 
which to write them. 

It is inconceivable that if Satto Kuar 
new the names of the accused, he would 
have omitted to mention them when the 
report was first recorded. If this report as 
originally recorded did not contain the 

qTd 68 0 L Bh - Ukh ? n Missir - Gaf °or Mian, 
Sahdeo Missir, Mahabir Gop and Uma 

Missir, then it must have been deliberately 

altered in order to strengthen the case for 

f-hnf P 7f S0OU M I ° n ' Ifc carmot be overlooked 
that after this report was recorded the 

appellant Mahabir arrived and made another 

a , nd ln fchat report he mentions not 
only that he was present but also that the 
appellants Gafoor Mian and Bhukhan Jha 

were also there. It was strongly urged by 
Ir. Jafar Imam that the names of these 

beermat 9 Were r added * n the fchana after it 

became known from Mahabir that Bhukhan 

occur° r r ( ,n and 7 ahablr Present in the 

to come to Ib 13 qU , it0 im P° S9ibl e f or me 

Why these a “ y concluaion *s to when and 
wny these names were added: but I am 

onl y e name afclS l5 e b in “ y ° Wn mind fcbati the 

when it appeared ' in this report 

of Jadu Jfaa TK recorded * was name 
been altered an^h* 61 ^ haS undoubfc edly 

‘«tpoS d ‘E h s othOT ‘ rod - 

iolo?mSi°n report" {"“l t " >8e tbe fl,sl 
tions had been m ad e ° T S°^ S S a * al , tera ' 

in which the nam ’ ^ bls 13 ^be column 

accused are^give^^and' 3 ., r ! sidencea of 

name of Mahabir Y\? d lfc 13 C l 6ar fchat tho 

column. Whoever ^n P A7. added in fchia 
wrote five names d ^ ed tins column first 

Sahdeo and Uma a^d ’ Bhu K kha °- Gaf oor, 
to 5 V?’ and numbered them 1 

"d„.“ thHLe>“■*» d 

been added and numbered • - ha ? 

1940 P/47 & 48 d 5 and orl g l nal 


No. 5 which stood opposite Uma’s name has 
clearly been altered to 6. This also shows 
that there were alterations made in this 
report of which the prosecution have offered 
no explanation whatsoever. The attention of 
the Court was also drawn to another addition 
on the first page. On the last line of the 

MnkMTcr 0f ^ rep0rt ifc is sfcated fcbafc 
Mukhlal Singh peon and Mohan Mandal had 

gone to get the land ploughed. Underneath 

the name Mohan Mandal” appears the 

words uruf Jhapatu Tiar.” According to 

the prosecution, the deceased Jhapta Tiar 

was also known as Mohan Mandal, and it 

may well be that this was an honest mistake. 

No attempt seems to have been made to 

alter the words first written in the report 

and the words uruf Jhapatu Tiar" are 

written just under tho words Mohan Mandal. 

tance re n r0 fK ? Dofc , afcfcacb a °y great impor¬ 
tance to this alteration. However the 

report°dops fh“ ea ^ firSfc formation 
unnn^hfl th ™ W the ver y gravest doubt 

pS°o» t ?„I e ° Ume ” M ■>' “» «“• '» tbe 

That some of tbe names of the appellants 
mentioned in the report could not have been 

from Sa 7° KUar ’ i3 ’ iD my view - clear 

tha7 Sw 9V ‘ denca Ifc musfc b 0 remembered 
that Satto Kuar was not an eye-witness 

li a p W 0r i) y h 3 7 fld Whafc Shyamlal 
ussir (B. W. 1) had reported to him 

Shyamlal in evidence had to admit that he 

had not named either Satdeo or Uma to the 

Police. He stated that he did not know 

he e for n 2o7 e3 h afc fn ha V ime aDd fchen said thafc 

# 6 whefche ^ he g^e their names to 
Satto Kuar or spoke of them as the sons of 

ft th d a d t ar m 1 h6 d d D0t «»ir names 
to £ttf K 6 T? d nofc bave named them 

f7 th 7fu tWO “ en he could onl y ba ve men. 

i h« R 7 6m -I 7u 0 SODS ° f Kbu <3dar. Even 
if he had said that the sons of Khuddar 

were there, such could not account for Uma 

being named by Satto Kuar because he is 

not a son of Khuddar. Shyamlal, when he 

was called to identify Uma and Satyadeo 

could not distinguish between them and 

before the committing Ma^istr-ito 

fco hnw oner no explanation as 

Shyamlal must hTve give^'themT Satto 
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Kuar. It is clear from Satto Kuar’s own 
evidence that he had no information whatso¬ 
ever except that given him by Shyamlal; 
but in spite of that names appear in the 
first information report, which Shyamlal 
could never have given and those names 
appear in the most suspicious circum¬ 
stances. That being so, I cannot accept this 
first information report as a genuine docu¬ 
ment; and that being so, grave doubts arise 
in my mind about the truth of the case for 
the prosecution. 

The Assistant Sub-Inspector came on to 
the scene later in the afternoon, and during 
night he recorded the statements of the 
various ploughmen. These ploughmen are 
all servants of the mahant, and therefore 
their evidence must be scrutinized with 
great care. If some one in authority had 
determined to make out a case against the 
appellants, these unfortunate ploughmen 
would have no alternative but to support 
it. I would therefore not attach any great 
weight to the evidence of the ploughmen 
unless it is corroborated by independent 
testimony. As I have stated, the ploughmen 
all support the prosecution version that this 
was an unprovoked attack upon two peons; 
and this version, as I have already pointed 
out, is most unlikely having regard to the 
report made at the thana at 10-30 A. M. 
that morning by Lalji chaukidar (P. W. 20). 
The fact that Lalji chaukidar in the witness- 
box denied having stated that both sides 
had collected lathials, also suggests that the 
prosecution, for reasons best known to 
themselves, were not putting forward a true 
version. 

Three witnesses made it clear that in 
this mob were men from Karawan, though 
they undoubtedly tried to resile from that 
version later. Jahuri (P. W. 19), a raiyat of 
the village, in a statement on oath made 
under S. 164, Criminal P. C., mentions a 
mob from Karawan which was joined by 
Jadu’s men. In evidence in the Sessions 
Court, he denied the truth of this and could 
not remember whether he had ever told the 
Magistrate when his statement was recorded 
under S. 164. Medni (P. W. 21), another 
raiyat of the village, also stated to the 
Magistrate that a mob from Karawan also 
surrounded the deceased man Jhapta Tiar. 
In the Sessions Court he says that what he 
meant was that a mob came from the Kara¬ 
wan side of the Basa which joined Jadu’s 
mob. Shyamlal (P. W. 1) mentioned to the 
Magistrate in his examination under S. 164, 
Criminal P. C., that a mob of forty or fifty 


men came from Karawan and Singhaiv 
Before the committing Magistrate he said 
that the mob came from Jadu’s Basa, and 
in the Sessions Court he said that the mob 
came with Jadu from the north-west and 
denied that he had stated in his examina¬ 
tion under S. 164 that the mob came from 
Karawan as well as Singhar. It is clear that 
these witnesses did at first say that the 
mob consisted of men from Karawan as well 
as of Singhar but that they have denied 
this presumably, with a view to supporting 
the case of the prosecution that this was a 
mob assisting Jadu in a personal quarrel. 

All the indications show that this was a 
riot between kisans on the one hand and 
the zamindar’s men on the other. Unfortu¬ 
nately at that time feelings were running 
high between the parties, and such an 
occurrence might well have taken place. If 
that be the true view of the occurrence, 
then there is the real danger that Jadu 
might be mentioned as the leader whether 
he was present or not. The learned Sessions 
Judge fully realized the danger of acting on 
the evidence of interested witnesses, but in 
his view the main case for the prosecution 
was supported by the evidence of witnesses 
upon whom reliance could properly be 
placed. (After discussing the evidence bis 
Lordship proceeded.) The injured peon 
Mukhlal is obviously an interested witness, 
and the Sessions Judge very rightly points 
out that it would be dangerous to act upon 
his evidence without corroboration. It 
appears to me that there is no independent 
evidence corroborating any of these prose¬ 
cution witnesses and therefore in the cir¬ 
cumstances of this case it would be dangerous 
to act upon the evidence of the eye-wit¬ 
nesses. It is unnecessary to consider at any 
length the various versions put forward by 
the accused. As I have stated earlier in the 
judgment, Mahabir, in the report which he 
made, alleged that the deceased man, Jhapta 
Tiar, was a peon of the appellant Jadu Jha. 
The learned Sessions Judge was satisfied 
upon the evidence that this was untrue and 
that Jhapta Tiar was in fact a servant of 
the mahant. In my view, the learned Ses¬ 
sions Judge was right in holding that 
Jhapta Tiar was a servant of the mahant 
and that he was killed on the plot in ques¬ 
tion and not at the Basa of Jadu Jha. How¬ 
ever even if the version put forward by the 
defence be wholly untrue, yet the prosecu¬ 
tion must establish beyond all reasonable 
doubt that the case put forward by them is 
true. 
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In my judgment, the riot which took 
place on the mahant’s land on the morning 
of 16th January 1939, was a riot between a 
body of kisans on the one hand and lathials 
of the mahant on the other. It may be that 
some of the appellants, if not all of them, 
were present in that affair; but on the evi¬ 
dence before me I cannot hold positively 
that their guilt has been established. Once 
the case, as presented by the prosecution, 
is found to be false, there is no evidence 
before this Court upon which any of the 
appellants can be convicted. If a fight took 
place between two armed mobs, then there 
is no evidence as to what actually occurred. 
A mere suspicion that the appellants or 
some of them were present can form no 
basis for a conviction. It is true that even 
before the interpolations in the first infor¬ 
mation report, the name of Jadu Jha is 
mentioned; but once the Court has any 
doubt about the truth of the version even 
as first recorded, then Jadu Jha is entitled 
to the benefit of that doubt. In my view 
the guilt of the appellants has not been 
established beyond reasonable doubt, and 
,that being so, they must bo acquitted. In 
the result therefore I would allow these 
appeals, set aside the convictions and sen¬ 
tences passed upon the appellants and acquit 
them on all the charges. They must be set 
at liberty forthwith unless required by the 
authorities upon any other charge. 

Fazl Ali J, —I agree. 

d.s./r.k. Appeals allowed. 
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Harries C. J. and Fazl Ali J. 
Mukhan Singh and others—Defendants 

— Appellants, 
v. 

Bahu Chandrika Prasad Singh and 
others — Plaintiffs — Respondents. 
Letters Patent Appeal No. 11 of 1939, 
Decided on 21st September 1939, from 

Ssfw«r w,u Xi Berorud inAiB 

«nd a i^P , "p Te ." an ? y Acl (8 of 1934 >. S *- 179 

tract that to . Inukarrari ka«e can con- 

.h«M J ° f e]ectmen t which landlord 

iect to nro™",?" would not be .ub- 

ject to provisions of S. 155. 

and^hlTTfimiTit” 7 agreed on between him 

and his tenant” which occur in S 179 are verv 

toVhicTtW £*,!,* artiea * mStaSS 

efleTt that the rW wifch the lessee to the 

eilect that the right of ejectment which he shall 


have under the agreement shall not be subject to 
any such qualifications as are imposed by S. 155. 

[P 372 C 2; P 373 C 1] 

(b) Bihar Tenancy Act (8 of 1934), S. 179_ 

Parties to mukarrari lease agreeing that on 
default in payment of any instalment of rent 
landlord would have right to eject tenant_ 

Suit for ejectment — Tenant is not entitled to 
relief under S. 114, T. P. Act. 

W here parties to a mukarrari lease have agreed 
under 8 . 179, Bihar Tenancy Act, that on default 
of payment of any of tho instalments of rent the 
landlord would have right to eject tho tenant and 
on default of payment of instalment a suit for eject¬ 
ment is brought, the tenant would not bo entitled 
to relief under S. 114, T. P. Act, as neither S. 114 
nor the principle underlying that Section can be 
applied to such a case. [p 373 q ij 

Phulan Prasad Varma - for Appellants . 

Baldeva Sahay, Harinandan Singh and 
Harians Kumar — for Respondents. 

Fazl Ali J. — This is a Letters Patent 
appeal from a judgment of Agarwala J. in 
a second appeal arising out of a suit in 
ejectment. It appears that on 17th Novem- 
ber 1912, the plaintiffs’ predecessor-in-in- 
terest granted a permanent mukarrari lease 
to defendant 4 at an annual rent of Rs. 19 

in which there was a clause to the follow, 
ing effect : 

II any of the fixed instalments (of rent) remain 
unpaid, the said proprietors (i. e. the lessor) and 
their heirs and representatives shall be competent 

to cancel this patta on their own authority and 
bring the mukarrari property into their own direct 
possession or to settle it with others, to which no 

shan renterSfne°d r . “ y and re P^entatives 

On 29fch August 1934, defendant 4 trans¬ 
ferred tbe mukarrari land to defendants 1 
to 3, and as neither these defendants nor 
defendant 4 paid the rent due for the year 
1341 and 1342 Fasli to the plaintiffs, the 
latter brought in 1935 the present suit for 
the ejectment of defendants 1 to 3 on the 
ground that the lease had been forfeited. 
They also claimed compensation for use and 
occupation of the land by the defendants 
subsequent to the date of the alleged for¬ 
feiture. The trial Court passed a decree in 
the following terms : 

The suit be decreed on contest with costs against 
defendants 1 to 3 and ex parte against defendant 4, 
Defendants 1 to 3 are directed to pay to the plain 

them Sf ° £ ^ 21 ‘ 9 - 6 the am °™t claimed by 

for 1342 F i S l ’ -tl c °“ pen3ation and damages 
for 1342 F, along with full costs of this suit within 

15 days from this date. In case the money is paid 

to the plaintiff or is deposited in Court wRhtothe 

aforesaid period, the lessee shall hold the proper^ 

leased as if the forfeiture had not occurred but in 

holdin ‘° 6ieCt L <Jend’ants 

holding and recover possession thereof Defpn 

dant 4 will be liable for payment of Rs 21 9 fn 

the- plaintiff on account "of compensation'tnd 
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damages for 1341 F. Pleader’s fee at 8 per cent. 
Future interest at 6 per cent. 

The plaintiffs appealed from the decree 
of the trial Court and the lower Appellate 
Court, while maintaining the decree for 
compensation, gave them an unconditional 
decree for ejectment. The judgment of the 
lower Appellate Court was upheld on second 
appeal and hence this appeal under the 
Letters Patent. S. 179, Bihar Tenancy Act, 
provides that: 

Nothing in this Act shall be deemed to prevent 
a proprietor or a holder of a permanent tenure in 
a permanently settled area from granting a perma¬ 
nent mukarrari lease on any terms agreed on be¬ 
tween him and his tenant. 

This Section was construed by a Full 
Bench of this Court in 13 Pat 231 1 and the 
view expressed in that case was as follows : 

The true construction of 8. 179 is that it is a 
permission to landlords and tenants, in the caso 
of a creation of a permanent tenure in a perman¬ 
ently settled area, to contract out of the Act and 
that whereas the general law created by the Bengal 
Tenancy Act as applicable to the relationship of 
landlord and tenant will apply to a permanent 
mukarrari lease the parties are at liberty to make 
a specific provision for the elimination of such 
terms as may be imposed by the Act as they may 
select to eliminate. 

The same view has been expressed by 
this Bench in S. A. No. 388 of 1938. 2 In 
that case it was contended that there can 
be no ejectment for non-payment of rent 
under the Bihar Tenancy Act by reason of 

Ss. 10, 65 and 178, sub-s. (1), cl. (c), but 
this contention was negatived and my Lord 
the Chief Justice pointed out in his judg¬ 
ment that S. 179 is by its terms, an excep¬ 
tion to the law as laid down in the earlier 
Sections and therefore those Sections of the 
Act would not prevent the parties agreeing 
to whatever terms they thought proper. 
Now, the point raised in this appeal is not 
that the plaintiffs cannot claim ejectment 
by reason of any specific provisions of the 
Bihar Tenancy Act. On the other hand, it 
is conceded that they have a right to sue 
for ejectment in the present case. What is 
really contended is that before suing for 
ejectment it was incumbent on the plain¬ 
tiffs to follow the procedure laid down in 
S. 155, Bihar Tenancy Act, and the decree 
passed in that suit must conform to that 
Section. It is argued that S. 155 merely 
provides the procedure which must be fol¬ 
lowed in all suits for eject ment, and so 

1 Moinuddin Mirza v. Sourendra Kumar Roy, 
(1934) 21 AIR Pat 153=147 I C 655=13 Pat 
231=15 P D T 156 (F B). 

o Muhammad Hasan v. Baidyanath Sahay, 

' Reported in (1940) 27 A I R Pat 140=18^ I 0 
605=21 P LT 117. 


there is no conflict between this Section 
and the right to claim ejectment which 
may be provided for by any special coven¬ 
ant in a mukarrari lease between a tenant 
and a proprietor or holder of a permanent 
tenure in a permanently settled area. As 
this point was neither raised nor decided in 
S. A. N. 388 of 1938, 2 it is necessary to 
deal with it specifically in this appeal. 

Section 155 provides among other things 
(1) that a suit for the ejectment of a tenant, 
on the ground that he has broken a condi¬ 
tion on breach of which he is, under the 
terms of a contract between him and the 
landlord, liable to ejectment, shall not be 
entertained unless the landlord has served 
in the prescribed manner, a notice on the 
tenant specifying the particular misuse 
or breach complained of, and, where the 
misuse or breach is capable of remedy, re¬ 
quiring the tenant to remedy same, and, 
in any case, to pay reasonable compensa¬ 
tion for the misuse or breach, and the 
tenant has failed to comply within a rea¬ 
sonable time with that request ; and (2) 
that a decree passed in favour of the land¬ 
lord in any such suit shall declare the 
amount of compensation which would rea¬ 
sonably be payable to the plaintiff for the 
breach, and whether, in the opinion of the 
Court, the breach is capable of remedy, and 
shall fix a period during which it shall be 
open to the defendant to pay that amount 
to the plaintiff, and, where the breach is 
declared to be capable of remedy, to adopt 
the same. 

The first question to be decided is, whe¬ 
ther there is anything in the Tenancy Act 
to prevent the parties to a mukarrari lease 
from contracting out of this Section or in 
other words entering into an agreement 
that if the lessee is to be ejected he may 
be ejected unconditionally and indepen¬ 
dently of the provisions of this Section. In! 
my opinion, the answer to this question 
must be in the negative. The words “any 
terms agreed on between him and his 
tenant” which occur in S. 179 are very! 
wide and show that the parties to a mukar¬ 
rari lease to which that Section applies 
can contract not only out of Ss. 10, 65 and 
178 as was held in Second Appeal No. 388 
of 1938, 2 but also S. 155, Ben. Ten. Act. As 
was pointed out by Agarwala J. if the pro¬ 
visions of S. 155 are examined, it will be 
found that the right of ejectment which 
the landlord may have, is qualified by them 
in two particulars : first, the landlord is 
required to give a notice in the prescribed 
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form specifying the breach of contract ; 
and, secondly, the landlord is compelled to 
accept compensation in lieu of forfeiture in 
the event of tenants choosing to pay such 
compensation. But, as has already been 
pointed out, there is nothing in S. 179 to 
prevent the landlord from entering into a 
contract with the lessee to the effect that 
jthe right of ejectment which he shall have 
under the agreement shall not be subject 
to any such qualifications as are imposed 

by S. 155. 

The next question to be considered is 
whether there is any such contract in the 
mukarrari lease upon which the title of the 
defendants is based. In my opinion, the 
relevant clause in this document which has 
already been referred to, gives the landlord 
an absolute and unqualified right of re- 
entry. This is clear from the use of the ex¬ 
pression “on their own authority” and 
also by the provision that no objection to 
the right of re-entry shall be entertained 
if any objection is put forward by the lessee 
or his heirs. The vernacular expression 
which has been translated to mean “on 
their own authority” is ba-ikhtiare-khud. 
In my view, the use of this expression 
makes it clear that the right of re-entry 
which the landlord was entitled to exercise 
under the lease was subject to none of the 
qualifications laid down in the Bihar Ten¬ 
ancy Act. It was lastly contended by the 
learned advocate for the appellants that 
the appellants are in any event entitled to 
a relief under S. 114, T. P. Act. This Sec¬ 
tion runs as follows : 


Where a lease of immovable property nas ucn 
mined by forfeiture for non-payment of rent, a 
the les s °r sues to eject the lessee, if, at the heari 
of the suit, the lessee pays or tenders to the less 
the rent in arrear, together with interest there 
and his full costs of the suit, or gives such sec 
nty as the Court thinks sufficient for making su 
payment within 15 days, the Court may, in li 
ot making a decree for ejectment, pass an order 
iieving the lessee against the forfeiture; and the 
upon the lessee shall hold the property leased as 
the forfeiture had not occurred. 

The lower Appellate Court haa, in i 
judgment, clearly shown that S. 114 ci 
bo of no avail to the appellants, becau 
tbe conditions laid down in this Sectic 
have not been fulfilled in the present cas 
ut apart from that fact it is quite pla 
hat neither S. 114, nor the principle unde 

. can k 0 applied to the present cas 
!. 114 is not applicable because this ca 

is not governed by the Transfer of Proper; 
Act, but by the Bihar Tenancy Act. As 
the principle underlying that Section, it 


enough to point out, first, that this princi¬ 
ple is also embodied in S. 155, Bihar Ten¬ 
ancy Act, which is virtually a counter-part 
of S. 114, T. P. Act, and secondly, that if 
the Act itself which contains this provision 
enables the tenant to contract himself out 
of the concession available to him under it, 
there can be no further room for the appli¬ 
cation of any equitable principle. In my 
opinion, the case was correctly decided by 
Agarwala J., and I would dismiss this ap¬ 
peal with costs. 

Harries C. J. —I agree. 

D.S./R.K. Appeal dismissed. 
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Agarwala J. 

Kesrilal Kedia and another 

Accused 

v. 

Emperor. 

Criminal Ref. No. 8 of 1940, Decided on 
26th February 1940, made by Sess. Judge, 
Darbhanga, D/- 20/ 24th January 1940. 

Defence of India Ordinance (1939), S. 2 — 
Defenceof India Rules, R. 34 (6) —“Prejudicial 
act” in R. 34 (6) does not include profiteering. 

Profiteering was not intended to be included in 
the definition of “prejudicial act” in R. 34 (G). 
Therefore the selling of a pair of dhoties by charg¬ 
ing an increase over 10 per cent in the price does 
not fall under R. 34 (6). [P 374 C 1, 2] 

C. P. Sinha — In favour of Reference. 

Government Pleader_ 

Against Reference . 

Order. — This is a reference under Sec¬ 
tion 438, Criminal P. C., by the Sessions 
Judge of Darbhanga. The facts were as 
follows : On 24th September 1939, the 
accused sold for Rs. 2-6-0 a pair of dhotis 
similar to a pair which they had sold on 
5th September for Re. 1-13-6. The police 
submitted a Namokamal charge-sheet alleg¬ 
ing the commission of an offence under 
Rr. 34 (h)/38, Ordinance Act of 1939. The 
accused persons were sent in custody to the 
Sub-Divisional ^Magistrate who remanded 
them to hajat until 27th September 1939. 
The learned Sessions Judge recommends 
the setting aside of this order taking cogni¬ 
zance of the offence on the ground that no 
offence has been made out by the facts 
alleged. The Sections referred to in the 
charge-sheet are presumably rules embodied 
in the Defence of India Rules framed by 
the Central Government, under S. 2, De- 
fence of India Ordinance, 1939. There is 
no R. 34 (h) but there is a R. 34 (6), which 
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defines what is meant by 11 a prejudicial 
act” and sub-r. (h) includes within the de¬ 
finition of “prejudicial act” any act which 
is intended or is likely to impede, delay or 
restrict the distribution of any essential 
commodity. Essential commodity is defined 
in R. 34 (3) as food, water, fuel, light, 
power or any other thing essential for the 
existence of the community which is noti¬ 
fied in this behalf by Government. There 
is no evidence before me that the Govern¬ 
ment has notified clothing to be an essen¬ 
tial commodity within the meaning of this 
Rule. Under sub-r. (g) of R. 34 (6) it is also 
a prejudicial act to cause fear or alarm to 
the public or to any section of the public. 
|An increase of roughly 10 per cent, in the 
price of a pair of dhotis can hardly be said 
to be an act likely to cause fear or alarm to 
‘the public or to any section of it, whatever 
other consequences it may have on the 
public mind. It has also been suggested 
that the act complained of falls within 
sub-rule (p) of R. 34 (6). This sub-rule 
refers to acts intended or likely to pre¬ 
judice the efficient prosecution of the war 
and the defence of British India or the 
public safety or interest. The increase in 
the price of this pair of dhotis is not likely 
to have any bearing on the efficient pro¬ 
secution of the war and the defence of 
India or the public safety; nor, in my opi¬ 
nion, can it be said to prejudice the public 
interest that a shopkeeper increased the 
price of a pair of dhotis by 10 per cent. I 
am confirmed in my view that this rule is 
not aimed at profiteering by a comparison 
of Rr. 38 (5) and 81 (4). R. 38 (1) (a) pro¬ 
hibits the doing of any “prejudicial act” 
as defined in R. 34 (6), and R. 38 (5) pro¬ 
vides that any person who contravenes the 
provisions of R. 38 shall be punishable with 
imprisonment for a term which may extend 
to five years and shall also be liable to fine. 
It is apparently sought to punish the ac¬ 
cused under S. 38 (5) and if that sub-rule 
applies the accused is liable to imprison¬ 
ment for five years for what is popularly 
known as profiteering. 

Now, R. 81 (2) authorises the Central 
Government for the purpose, inter alia, of 
maintaining supplies and services essential 
to the life of the community, to provide for 
the control of prices at which articles or 
things of any description whatsoever may 
be sold, and sub-r. (4) provides that any 
person who contravenes the provisions of 
this rule shall be punishable with imprison¬ 
ment for a term that may extend to three 
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years and shall also be liable to fine. It will 
be observed, therefore, that in the rule 
which specifically refers to the control of 
prices the punishment is limited to three 
years whereas the punishment for doing a 
prejudicial act” may extend to five years. 
This distinction, I think, supports the view 
that profiteering was not intended to be 
included in the definition of “prejudicial 
act” in R. 34 (6). The next question to be 
considered is whether the accused is liable 
by reason of R. 81 (4). For this purpose it 
is necessary to enquire whether in fact 
there has been any order controlling the 
price of cloth. S. 2 (4) (b), Defence of India 
Ordinance, 1939, empowers a Local Gov¬ 
ernment to direct that any of the powers 
conferred upon it by sub-r. (1) shall be ex¬ 
ercised by any Provincial Government or 
by any officer or authority subordinate to 
such Government. R. 2 (1) authorizes the 
Central Government to make rules for 
maintaining supplies and services essential 
to the life of the community. In exercise of 
the powers conferred by sub-r. (4) of R. 2, 
the Central Government has directed that 
the powers conferred on it by sub-r. (2) of 
R. 81, Defence of India Rules, to provide 
for controlling prices shall also be exercisa¬ 
ble by any Provincial Government : see 
Notification of the Department of Com¬ 
merce No. 20 dated 8th September 1939. 
The notification provides that the powers 
thus conferred on the Provincial Govern¬ 
ment shall only be exercised, inter alia, in 
respect of the cheaper qualities of cotton 
cloth and that the orders issued by the 
Local Government shall not subject the 
prices to a minimum lower than 10 per 
cent, above the ruling price on 1st Septem¬ 
ber 1939. 

Now in the first place, the learned Sub¬ 
ordinate Judge pointed out that no scale of 
prices for cloth in the Darbhanga District 
had been promulgated before 21st Septem¬ 
ber 1939; nor has any order fixing the 
price of cloth in that district been brought 
to my notice. Furthermore, even if the 
Local Government has fixed or does fix the 
price of cloth it is bound to allow 10 per 
cent, above the price ruling on 1st Septem¬ 
ber last. Assuming that the price of the 
dhotis with which I am concerned was 
Re. 1-13-6 on 1st September 1939, the 
Local Government was bound by any order 
which it issued to permit the dealer to 
charge up to Rs. 2 and some odd pies. In 
the present instance it has exceeded that 
price by less than six pies; but it has not 
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boon shown that the Local Government 
or the Central Government has in fact 
fixed the price of cloth in exercise of 
the powers conferred on them. In the 
absence of any order fixing the price of 
cloth in the Darbhanga District it cannot 
be held that the accused has committed 
any offence under the Defence of India 
Rules. The reference is therefore accepted 
and the order of the Sub-Divisional Magis¬ 
trate taking cognizance of the case is set 
aside. 

It may be observed that the Defence of 
India Ordinance, 1939, has been repealed 
and replaced by the Defence of India Act 
1939, which received the assent of the 
Governor-General on 29th September 1939. 
R. 21 of the Act provides that rules made 
under the Ordinance shall be deemed to have 
been made in exercise of powers conferred 
by or under the Act as if the Act has come 
mto operation on 3rd September 1939. It 
has not been shown that any fresh rules 
have been issued under this Act relevant to 
the present question. 

G.n./r.k. Reference accepted. 
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Dhavle J. 

Ram Bilas Sharma and others 

Petitioners 

v. 

Emperor . 

Criminal Revn. No. 544 of 1939, Decided 
on 27th November 1939, against order of 
Sub-Divisional Magistrate, Monghyr, D/- 
19th July 1939. 

(a) Criminal Trial — Bail — Order-aheek of 

agistrate containing undertaking on which he 

accepted bail-bonds — Bailors signing against 

such part—-Order-sheet together with bailors* 

ngnatures becomes part of contract between 
parties. 

* fa c ° ntra ° fc is . required to be In writing, it ig 
of wrir law ^at ^ must be contained in one piece 

alon ® and the full terms of contracts in 
letter * 8 _r av . e of ^ en to be gathered from a series of 

Hence th ° parties P ufc together, 

the \r 0 ,the baiIors signed the order-sheet of 

Ihe undfiSj ? 8 again8t fthe P arfc which con tains 
bondJ til k A Ug ° n whIoh he accepted the bail 

order - BhQ at with the bailors’ signatures 

parties? 0012169 * Parfc ° f the confcract between thl 

(b) Criminal P. C. (1898) S ^ 

them. d n0t bC held 40 lhe >r bond's before hearing 

hold *baTlora *t o° the ir bondf T * nd ‘° 

fhflTn oir 1 Don ds without calling upon 

them to show cause why the penalty shouldnot be 
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?* F’ n l f0r P^tioners. 

Assfc. Govb. Advocate — for the Croivn . 


Order. —The petitioners stood bail for 
certain persons accused of offenc 93 under 
Ssh 143 and 447, Penal Code. Before accep¬ 
ting the bail bonds into which they entered, 
the learned Magistrate who took the bonds 
made it clear that the release of the accused 
persons was to be conditional. The Court 
Sub-Inspector had prayed that the bailors’ 
fitness might be enquired into, and the 
Magistrate did not consider this necessary, 
especially when the bailors were substantial 
people. As regards the conditional release 
of the accused persons he added: 

The bailors undertake before me orally that they 
would keep the accused in Monghyr so that they 
may neither rejoin the Satyagraha at Lagar nor 
do they instigate others to join or carry on the 
movement there. I accept their undertaking on the 
distinct understanding that if any report is received 
showing contravention of this undertaking, I will 
at once cancel the bail and forfeit the bail amount. 
Un this condition I accept the bail bond and order 
the release of the three accused on bail at onco. 

This was a part of the order passed by 
the Magistrate on 7th July 1939, and was 
signed in the margin by the bailors, the 
petitioners before me. On the 19th of the 
same month the Magistrate appears to have 
received a report from the police saying that 
two of the accused persons had been to Gogri 
and had made arrangements for volunteers 
to be sent in batches to Lagar to offer 
Satyagraha. He thus found that the under¬ 
taking given by the bailors had been violated 
as the accused themselves say that they 
had gone to Gogri,” and ho cancelled the 
bail bonds of those two accused persons and 
also forfeited the bail amount of Rs. 200 of 
the bailors. He further directed the issue 
of distress warrants at once for realization 
of the amounts. On 24th July the peti¬ 
tioners applied to the Magistrate and prayed 
for being exempted ’from the liability of 
paying penalty.’ The application was appa- 

on the ground that the peti¬ 
tioners 

executed the bail bond in which there wag nothing 

regarding the accused persons not going anywhere, 

tiiat is, in ordinary course of business the bail bond 
had been executed, 

though in the next paragraph of the appli¬ 
cation it was said 

of course in the ordersheot mention of the fact was 
made that the accused persons should not go to 
Lagar and take any part, etc. ° 

In the next paragraph it was stated that 
it appeared th^t Suresh Chandra Miara (one 
of the accused persons) went to Bihpur and 
thence to Gogri and met the Inspector of 
Police who asked him to go back to Monghyr 
and he at once came to Monghyr and sur. 
rendered before the Court and admitted his 
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mistake in leaving Monghyr on some econo- 
mical grounds. The learned Magistrate re¬ 
fused the application of the petitioners and 
noted that 

the conditions were explained to the bailors in 
Court and the latter put in their signatures in the 
order-sheet. 

Against the dismissal of the petitioners’ 
application of 24th July to the Sub-Divi¬ 
sional Magistrate, an appeal was preferred 
to the District Magistrate. The argument 
in the appeal appears to have been that the 
bail bonds did not contain the conditions 
imposed by the Sub-Divisional Magistrate, 
and that therefore the bail could not be 
forfeited for breach of those conditions. 
The learned District Magistrate dismissed 
this as a “merely technical argument to 
wriggle out of the situation.” He dismissed 
the appeal. 

It has been contended by Mr. Shahi, 
who appears for the petitioners, that the 
procedure followed by the Sub-Divisional 
Magistrate, in holding the petitioners to 
their bond was wrong and that the peti¬ 
tioners should have been heard before the 
order of forfeiture was passed. This con¬ 
tention must clearly be accepted. 

The learned advocate has further con¬ 
tended that the conditions which I have 
quoted from the order-sheet of the Magis¬ 
trate form no part of the contract of bail 
and that the liability of the petitioners 
must be determined on the terms of the 
bail bonds themselves. But, if it be a fact 
that the petitioners signed the order-sheet 
of the Magistrate against the part which 
contains the undertaking on which he ac¬ 
cepted the bail bonds, the order-sheet with 
the petitioners’ signatures itself becomes a 
part of the contract between the parties. If 
a contract is required to be in writing, it is 
not the law that it must be contained in 
one piece of writing alone and the full 
terms of contracts in writing have often to 
be gathered from a series of letters passing 
between the parties put together. I am 
therefore unable to accept the petitioners’ 
contention that their liability is confined to 
the bail bonds alone, and I hold that bail 
was accepted, as the Magistrate put it in 
his order of 7th July, 

on the distinct understanding that if any report is 
received showing contravention of this undertak¬ 
ing I will at once cancel the bai^ and forfeit the 
bail amount. 

This is a case where the Magistrate con¬ 
cerned undoubtedly failed to follow the 
appropriate procedure under S. 514 in that 
he held the petitioners to their bonds with- 
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out calling upon them to show cause why' 
the penalty should not be paid. But it ia 
also a case where there is no real dispute 
about the facts. In fact, the only point- 
mooted below was that the “distinct under¬ 
standing” was no part of the contract of 
bail, and this, as I have already held, is 
quite untenable. It was suggested by Mr. 
Shahi that there is no proof that the signa¬ 
tures against the Magistrate’s order of 7th 
July, which purport to be the signatures of 
the petitioners were in fact made by them. 
But the answer to this is furnished by what 
the Magistrate has said in his order of 31st 
July, on the petitioners’ application of the 
24th of that month and by the failure of 
the petitioners to challenge it in appeal. 
There is also no question that the Magis¬ 
trate did receive a report on 19th July, 
regarding the doings of at least one of the 
accused persons for whom the petitioners 
had stood bail, nor indeed about the doings 
of that accused contrary to the conditions 
imposed by the Magistrate before agreeing 
to accept bail. S. 537, Criminal P. C., pro¬ 
vides (fco quote those portions which are 
now material) that 

no order passed by a Court of competent jurisdic¬ 
tion shall be reversed or altered on revision on 
account of any error, omission or irregularity in 
any inquiry or other proceedings under this Code 
unless such error, omission, irregularity .... has 
occasioned a failure of justice. 

It seems to me quite clear that this is 
sufficient in the circumstances of this case 
to prevent interference in revision, though 
it must not be understood that this is in 
any sense an approval of the carelessness 
shown by the Magistrate in his proceeding 
under S. 514. The application is dismissed. 

d.s./r.k. Application dismissed. 
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Dhavle J. 

Chandrawati Debi and others — 

Petitioners. 

v. 

Nandkishoreprasad and others — 

Opposite Party. 

Civil Pevn. Petn. No. 403 of 1939, Deci¬ 
ded on 5th January 1940, from order of 
Munsif, Chapra, D/- 23rd May 1939. 

Bihar Money-lenders (Regulation of Trans¬ 
actions) Act (7 of 1939), S. 7—Construction — 
Applicability — Opening words of S. 7 are not 
concerned with law of procedure—Preliminary 
mortgage decree passed and confirmed in ap¬ 
peal before passing of Act—S. 7 does not apply- 

The opening words of S. 7 “Notwithstanding 
anything to the contrary contained in any other 
law or in anything having the force of law or in 
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Dro y cedu^ ment ” haVe 1UtIe t0 d0 with the of 
procedure. [p ^ Q a] 

th° S ft the - final decree doe3 not involve 
nj® determination of any amount of interest for 

the period preceding the institution of the suit at 

f” aDd therefore where the preliminary decree has 

been Passed and confirmed on appeal before the 

passing of the Act and it is only the final decree 

' 3 controlled by the preliminary decree d 

to be passed e s am 7 ° Unt 2* th<3 interest > ‘bat remains 
to be passed, S. 7 can have no application. 

-R - T^. , [P 377 C 2] 

Eaj Kiahore Prasad _ for Petitioners. 

Jaleshwar Prasad— for Opposite Party. 

a ,^ 0r K er ' Tbls is an application in revi- 

JS? T defend , aDt3 in a mortgage 

Auen^ h 1P^ e l T ary deCreQ WaS paSSed in 
August 1936, and was confirmed on appeal 

n November 1937. When in May 1938 

the mortgagee applied for a final decree, 

the petitioners in January 1939, raised ob. 

23 C rd° M o h fu M ° 0GV ' 1 ° Dd6r9 Acfc ‘ On 

iu le \ by t he l0Wer Courfc - The only point 

lower h p be f U Ur f d b6f0re m0 is fcha ^ th ° 
lower Court ought to have applied S. 7 

Bihar Money-lenders (Regulation of Trans-’ 

actions) Act, 1939. This Section provides 

shall in on 1 ? any agreement, no Court 

fow oi after 8 thi br0Ught by a m0D °y ^nder be- 
respect of a lnon h i COmU1 , encemeDfc of this Act in 
mencemint of^- dV * anced hefore or after ‘ho com- 
dings in revision o C ‘ ° r in any ap P eal or P roce o- 

with 8 an. lnStltUtion o£ ‘he suit which, together 

through th e at Courf ahe ?? y r . eaIized as interest 
the amount of nj * °j otherwise, is greater than 

based“n a docu° aD nt ad n anCed ' ° r ’ U the ]oan is 

tioned in or e»Z' 1*. the a “ ount of loan men- 

r evidenced by such document. 

is that Conte ° tion of the learned advocate 
meaning Tfif 8 ? ^ 18 a loan within the 

suit do 8 noti e /°-J See S ■ 2 m that a 
the trial Court V? de " ee P asaed by 

the explanation'to S 2 ( 2 ) bfvil p G 1***1 

cannot be sairl fr* k ' * t ! , a SU1 ^ 

when all tWk u com P Iefcel y disposed of 
minarv ^i ^ ^PPened is that a preli- 

conceded that the b6< > passed - 14 musfc ba 
application in revisit ° Ut ° f Whi ° h thia 

suit; but the rrohiWf• anS83 ™ aS a pendin g 
decree for passin g a 

period preceding the innFt 1 “ fcerest f ° r fc he 
realized ts interest a “ 0Unfc u a l read y 

amount of loan advanced 8 * 6 ^^ i tban tbe 
at the time appropriate for T ° V °§ mte 

for any interest at a ll a decree 

a ail. in mortgage suits 
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the appropriate time is the preliminary 
decree. It is true that the suit will remain 
pending until a final decree is passed ; but 
the final decree is entirely controlled by 
the preliminary decree and merely works 
out the arithemetical results of the preli 
mmary decree minus any payments that 
may be made by the debtor subsequent to 
that decree. The passing of the final decree 
does not involve the determination of any 
amount of interest for the period preced! 

0 the institution of the suit at all, and the 
preliminary decree in the present case be-1 
came binding on the parties when it was ! 
confirmed on appeal long before the pass-1 
ing of our first Money-lenders Act. The 
learned advocate has laid stress on the' 
opening words of the Section 

tai^d^ tn ! a a n DdlD *£ at } ythiD S to ‘he contrary con- 
fcrce M ° g ^ ^ 

withth! r° rd8 { however have little to do' 
with the law of procedure; and it seems to 

“on P fn 6 y C e r, r that S ‘ 7 bas no a PPhca- 

ion in a case like the present where the 

and ‘oonff^ i 6Cree Wa3 Pa3sed in 1936 
and confirmed on appeal in 1937 and it is 

only the final decree (which is controlled by 

of the f I r lDa fW d u Cree iD res P ect of amount 
of the interest) that has now to be passed 

The result is that this application must be 

dismissed with costs : Hearing fee one gold 

■ N./r.k. Application dismissed. 
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Agakwala and Rowland JJ. 

Hridaysingh — Plaintiff — Appellant. 

y # 

Kailash Singh and others _ 

Defendants — Respondents. 
Appeal No. 987 of 1938, Decided on 16th 

Add^Disfc 9 T°’^ fl0n p appellafce decree of 

1938 . D * Judge> Pafcna ’ D/ - 23rd Jul y 

(a) N e8 °tiabJ e Instruments Act (1881) S 2 ft 

sS \iz i‘, 

■pecihed person and not nece.sarflv to “".r 
—Per.on signing cannot plead that hold h '™ self 
person entitled to recover-Onus i.^ T 18 " 0t 
to prove want of consideration. drawer 

signed papi d r e des 0 cri a bedafah Ut s 6 ‘ ainped and d ^ 

in bis own handw r iMn e ‘ hand - aote b 7‘hedrawer 

negotiable instrument p 8 ayab?e C f ° nvert “ into a 

person and not necessaril/\- fc ° a i Dy 8 P ecifie d 

M & S 90; 17 l C 9l\ L^\ h T ll ^ Belf •* (2813) 2 
Bel. on. ° 915 an dAIR 2932 Pat 324s% 

P leld 8 t U htt a th a e Se porson to wlSS tL 
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is not the specified payee: 30 Mad 88 and AIR 
1934 Pat 382 , Bel. on; A I R 1930 Pat 313 , Held 
overruled . [P 379 C 2] 

The onus of proving that no consideration had 
in fact passed lies on the drawer and he is not en¬ 
titled to deny that the document is a hand-note : 
AIR 1931 Pat 266 and AIR 1930 Pat 598 Rel. 
on; AIR 1931 Pat 219 , Disting. [P 379 C 1] 

(b) Negotiable Instruments Act fl881), S. 78 
— Suit by payee on hand-note—Payments by 
drawer to third person cannot be considered. 

In a suit by the payee of a hand-note against the 
drawer the defence that payments have been 
made to some one who is not the payee cannot be 
taken into consideration. [P 379 C 2] 

Sambhu B. Prasad — for Appellant. 

Sarjoo Prasad — for Respondents. 

Agarwala J. — This appeal is by the 

plaintiff from a decision of the Additional 
District Judge of Patna reversing a decision 
of the Munsif. The appeal arises out of a 
suit on a hand-note dated 12th June 1930, 
and expressed to he for Rs. 1000. Across 
the stamps of the hand-note are these words 
in the handwriting of the defendant, ‘Sahi 
Kailash Singh ek hazar rupaiya qarza leli 
wo handnote likhdeli se sahi bakalam 
khas." The case of the defendant was that 
this endorsement was made by him on a 
blank piece of paper and was intended to 
operate as collateral security for a loan 
advanced by one Shamnandan Prasad Singh 
to Dhanukdhari Singh, a relation of the 
plaintiff. The name of the payee in the 
instrument is that of the plaintiff and not 
of Shamnandan Prasad Singh. The defence 
explained this by asserting that when the 
defendants assigned the instrument it was 
blank and that Shamnandan Prasad Singh 
subsequently caused the body of the instru¬ 
ment to be written out and inserted the 
name of the plaintiff as payee instead of his 
own. The Court of appeal below has dis¬ 
missed the plaintiff's suit holding that the 
transaction was one between the defendant 
and Shamnandan Prasad Singh and not 
between the defendant and the plaintiff. 
The effect of assigning a paper stamped in 
accordance with the law relating to the 
negotiable instruments is dealt with in 
S. 20, Negotiable Instruments Act, 1881, 
which provides that where a person signs 
and delivers to another a paper stamped in 
accordance with the law relating to negoti¬ 
able instruments, then in force in British 
India, and either wholly blank or having 
written thereon an incomplete negotiable 
instrument, he thereby gives prima facie 
authority to the holder thereof to make or 
complete, as the case may be, upon it a 
negotiable instrument, for any amount spe¬ 


cified therein and not exceeding the amount 
covered by the stamp. It is contended on 
behalf of the defendant-respondent that 
this Section does not authorize the person 
to whom the stamped and signed paper is 
delivered to insert in it as payee the name! 
of anyone but himself. In this connexion 
reference was made to S. 4 of the Act which 
defines a promissory note as an instrument 
in writing (not being a bank note or a cur¬ 
rency note) containing an unconditional 
undertaking signed by the maker to pay a 
certain sum of money only to, or to the 
order of, a certain person, or to the bearer 
of the instrument. The promissory note 
in question does, of course, promise to 
pay the sum mentioned unconditionally to 
a certain person, namely, the plaintiff, 
and I can see nothing in that Section 
which in any way curtails the general 
authority conferred by S. 20 on the person,' 
to whom a stamped and a signed paper is 
delivered to convert it into a negotiable 
instrument payable to any specified person. 
This appears also to be the law in England. 
In (1813) 2 M & S 90, 1 the facts were that 
a bill of exchange was drawn in Jamaica 
upon one Henry Man of London leaving a 
blank for the name of the payee. This bill 
was negotiated in England by one Yashon 
who endorsed it to the plaintiff in payment 
of an old debt. The plaintiff inserted his 
own name as the payee. In a suit on the 
bill the defence was that the plaintiff had 
no right to insert his own name in the bill. 
Lord Ellenborough C. J., disposed of this 
defence in the following words : 

As the defendant has chosen to send the bill 
into the world in this form, the world ought not to 
be deceived by his acts. The defendant by leaving 
the blank undertook to be answerable for it when 
filled up in the shape of a bill. 

Bayley J. said: 

The signing the bill in blank without the name 
of the payee was an authority to a bona fide holder 
to insert the name. 

Twomey J., in 17 I C 915 w also held 
that 

a payee can fill in a blank inchoate instrument 
and sue on it himself after filling it or endorsing it 
to some one. 

This case was referred to by Dhavle J., 
in 13 P L T 506. 3 Mr. Sarjoo Prasad on 
behalf of the defendants-respondents con¬ 
tends that under S. 20, Negotiable Instru- 

1 . Cruchely v. Claranco, (1813) 2 M & S 90 =14 

R R 596. 

2. M. N. P. D. Firm v. Kirwan Gyan, (1912) 5 

Bur L T 162 = 17 I C 915. 

3. Brlibhusan Pande v. Ramjanam Kuer, (1932) 

19 A I R Pat 324 = 142 I C 163 = 13 P L T 

506. 
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mentis Acb, Shamnandan Prasad Singh musti 
be tiaken to have been authorized by the 
defendant only fco execute an instrument of 
surety for the debt of Dhanukdhari. In my 
view, the defendant cannot be heard to 
challenge the authority of Shamnandan 
Prasad Singh on that particular ground in 
view of the endorsement which he himself 
wrote across the stamps on the instrument 
in which ho described the document as a 
hand-note. He chose to send this instru¬ 
ment into the world in a form showing 
that the document was a hand-note and 
therefore he is answerable for it. 

Mr. Sarjoo Prasad also referred to two 
decisions of this Court dealing with the 
question of the onus of proof in cases where 
it is admitted or proved that the thumb 
impression or signature on hand-note is that 
of the defendant. In 12 P L T 231, 1 it was 
held that when the execution of a hand-note 
i3 admitted, the onus of proof of showing 
that no consideration passed is thrown 
entirely on to the defendant. In 12 P L T 
233, 6 it was held that an admission by a 
defendant regarding the putting of a signa¬ 
ture or a thumb mark on a document, 
while he maintains that the paper when 
he signed it was blank, is not 3 uch an 
admission of the execution of the document 
as to throw the burden of proving his case 
upon him and it is for the plaintiff in such 
a case to prove primarily the due execution 
of the document relied upon by him. This 
case must be distinguished from the present 
where the defendant in his own handwriting 
described the document as a hand-note. 
There is also a decision of a single Judge 
of this Court in 1IPLT 606, 6 in which it 
was hold that in a suit on a hand-note where 
the defendant admits that he put his thumb 
mark on a blank piece of paper but asserts 
that it was intended that a kabuliyat should 
he written out on the paper, the burden of 
proof lies on the defence to explain how the 
hand-note bearing the defendant's thumb 
impression came into existence. For the 

hnU 0D fl W ^ 1C ^ ^ bave given above I would 
hold that on the facts of this case the 

defendant is not entitled to deny that the 

-document » a hand-note and the onus of 

proof does not lie on the plaintiff in such 

<1 CQ.80. 

As m my view the instrument with which 
4 ‘ 0 A h IR a pa^ a 266-l^ T K n ldlp USSRi 

a a a rat 2bb—134 I 0 632 = 19 p T, T oqi 
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we are concerned is a negotiable instrument 
it is not open to the defendant to plead, 
that the holder of the note, namely the 
payee, is not the person entitled to recover 
on it, that is to say the defendant cannot, 
plead that the person to whom the money 1 
is due is not the plaintiff, who is the specified 
payee Shamnandan Prasad Singh, (see 30 
Mad 88'). Kulwant Sahay, J. sitting singly, 
disagreed with this decision in 11 P L T 
255, s but the decision of Kulwant Sahay, J. 
was disapproved by a Division Dench in 
13 Pat 655.° Although this last mentioned 
case has been overruled on another point 
by the Full Bench in 16 Pat 74, 10 it is still 
good authority for the view that the deci¬ 
sion in 11 P L T 255, 9 is not good law. In 
the result I would allow the appeal of the 
plaintiff and restore the decision of the 
Munsif. The plaintiff will have his costs 
throughout. The defendant in the present 
suit also pleaded that he had made certain 
payments to Shamnandan Prasad Singh in 
respect of the amount for which he is now 
sued. In a suit by the payee of a hand-note 
against the drawer the defence that pay¬ 
ments have been made to some one who is 
not the payee cannot be taken into consi¬ 
deration . see S. 78, Negotiable Instruments 
Act. We are therefore not concerned with 
the truth of the defendant’s allegations 
regarding these payments. 

Rowland J.—I agree. 

__ GhN./R.K. _ Appeal allowed. 

^Narayan Vathiyar v. Ramaswami Aiyar, 
(1907) 30 Mad 88=16 MLJ 508 (P B). 

8 . Sarjug Singh v. Deo Saran Singh, (1930) 17 

A 1 R Pat 313=123 I C 395 = 11 PLT 255. 

9. Pearey Pasi v. Gauri Lai, (1934) 21 A I R Pat 

382 — 151 I 0 694=13 Pat 655=15 P LT 576 

10 . Ghanshyam Das v. Ragho Sahu, (1937) 24 

A I R Pat 100 = 167 I C 57 = 16 Pat 74= 

17 P L T 919 (F B). 
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Harries C. J. and Manohar Lall J. 

Kisan Ram Marwari — Plaintiff 

— Appellant, 
v. 

Smt. Godawari Debi and others _ 

Defendants — Respondents. 

Appeal No. 153 of 1937, Decided on 18fch 

December 1939, from original decree of Sub- 

Judge, Dhanbad, D/. 16th March 1937. 

(a) Fraud—Benami—Person assigning his de¬ 
cree to another to defraud his creditor — He 

«r n o ^ u ^ eq r enily ask c ° uri to dec * are 

assignment as benami. 

a a perso . n u has assigned his decree to 
another person with a view to avoid attachment 
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of that decree by his creditor, he cannot subse¬ 
quently ask the Court for a declaration that the 
assignment was benami. Court cannot relieve him 
from the consequences of his own fraud. 

[P 380 C 2] 

(b) Evidence Act (1872), S. 92—Assignment 
stating that consideration was paid in cash — 
It can be shown that consideration was paid 
not in cash but in goods. 

Evidence of the manner in which the considera¬ 
tion was paid is not evidence tending to vary the 
terms of a written contract. Hence, where an 
assignment states that consideration for the assign¬ 
ment was in cash it can be shown that considera¬ 
tion was paid not actually in cash but in goods. 

[P 381 C 2] 

R. S. Chatterji and K. P. Sukul 

— for Appellant . 

S. C. Mazumdar — for Respondents. 

Harries C. J. —This is a plaintiff’s appeal 
from a decree of the learned Subordinate 
Judge of Dhanbad dismissing his claim for 
a declaration. The plaintiff in the year 
1925 obtained a decree for about Rs. 10,000 
against defendant 4 who was the manager 
of the Katras Encumbered Estate. On 3rd 
December 1926, this claim was admitted 
by the manager at Rs. 9924. In the year 
1927 one Bansidhar brought a suit against 
the plaintiff for Rs. 3800, and on 9th June 
1927 this suit was compromised by the 
plaintiff agreeing to pay the said Bansidhar 
R 3 . 3000 within a month. It is now the 
plaintiff’s case that he took steps to prevent 
the attachment of the decree which he held 
against the Katras Encumbered Estate. 
According to the plaintiff, he executed a 
registered deed of assignment on 16th 
August 1927 of the decree for Rs. 9924 in 
favour of Nagarmall, husband of defen¬ 
dant 1. In this deed, it is said, that the 
consideration for the sale was Rs. 4000 but 
according to the plaintiff no money passed, 
and this transaction was a purely benami 
one, the purpose being to put this decree of 
Rs. 9924 out of the reach of Bansidhar who 
held a decree for Rs. 3000 against the 
plaintiff. Later Nagarmall assigned the de¬ 
cree to his adopted son Saligram, defen¬ 
dant 3, and the present suit was brought 
for a declaration that these two deeds of 
assignment were inoperative and were 
benami transactions. 

The defence was that the assignment to 
Nagarmall was a genuine and valid assign¬ 
ment for good consideration and that Nagar¬ 
mall had become the owner of the decree 
in every sense of the word. Accordingly, it 
was contended that Nagarmall could do 
what he liked with the decree and assign 
it to Saligram if he so desired. The learned 


Subordinate Judge came to the conclusion 
that. the assignment to Nagarmall was a 
genuine and valid transaction and accord¬ 
ingly dismissed the plaintiff’s claim in its 
entirety. 

It has been strenuously argued by Mr. 
R. S. Chatterji on behalf of the appellant 
that the decree of the lower Court cannot 
be sustained. The lower Court, in the first 
place, held that there was no real motive 
for this transaction. The Court has found 
that at the date of this assignment to Nagar¬ 
mall the plaintiff had considerable house 
property and shop property which could 
have been attached by Bansidhar in execu¬ 
tion of his decree for Rs. 3000. The plain¬ 
tiff admits that he had this property, and 
that being so there appears to have been no 
purpose whatsoever in executing a benami 
assignment of this decree against the en¬ 
cumbered estate. Decrees against encum¬ 
bered estates are often very difficult to 
realize, and Bansidhar would be far more 
likely to execute his decree against the 
plaintiff’s house or shop property than 
against this decree for Rs. 9000 odd. Ac¬ 
cording to Mr. Chatterji, however, the 
plaintiff executed the assignment in order 
to prevent Bansidhar attaching the decree 
held by the plaintiff. In other words, he 
has to admit that the assigment was made 
with a view to defrauding Bansidhar, one 
of the plaintiff’s creditors. According to the 
plaintiff, Bansidhar eventually accepted 
Rs. 1000 in full satisfaction of his decree 
for Rs. 3000, and if that be so it would ap¬ 
pear that the fraud was successful. The 
learned Subordinate Judge was not satis¬ 
fied that Bansidhar had received anything; 
but in any event according to the plain¬ 
tiff’s own case, the fraud, if not wholly suc¬ 
cessful, had at least been partially success¬ 
ful. That being the case, the plaintiff cannot 
possibly ask this Court to declare this 
transaction in favour of Nagarmall to be a 
benami one. The plaintiff in putting for¬ 
ward such a case would be asking this 
Court to relieve him from the consequences 
of his own fraud which this Court would 
never do. 

However I am satisfied in this case that 
there was no real motive for a benami 
transaction. As I have pointed out, the 
plaintiff on his own showing had ample 
property and there was no purpose what¬ 
soever in protecting this decree and allow¬ 
ing the other property to be available for 
execution. The learned Subordinate Judge 
has further found that there was no such 
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relationship existing between Nagarmaii 
and the plaintiff as would cause Nagarmaii 
to become a benamidar of the plaintiff. In 
the plaint it is suggested that Nagarmaii 
was a friend and a co-villager and fellow 
casteman of the plaintiff, and this was 
denied in the written statement. In evi. 
dence what plaintiff said was that Nagar¬ 
maii was a co-villager and fellow casteman 
of the plaintiff. He did not say that they 
were on friendly terms. Further, it must 
be remembered that Nagarmaii was carry¬ 
ing on business at Calcutta, and I can see 
nothing in their respective positions which 
would lead Nagarmaii to act as a benamidar 
for the plaintiff. All the plaintiff says about 
the matter is that he discussed the neces¬ 
sity for protecting this debt with his wife, 
and they agreed that it should be trans¬ 
ferred to Nagarmaii benami. In my view 
the suggestion that Nagarmaii readily be¬ 
came a party to this transaction is not 
supported by the evidence. 

The learned Subordinate Judge further 
held that Nagarmaii was in possession of 
this document throughout, and if that be 
so, it is against the contention that tho 
transaction was a benami one. According 
to tho defence, the whole Bs. 4000 men¬ 
tioned as the consideration was not paid in 
cash. Bs. 1000 was paid in cash, and goods 
to the value of Bs. 3000 were supplied to 
the plaintiff by Nagarmaii. It is common 
ground that at this time the plaintiff was 
carrying on a cloth business and did enter 
into transactions with a firm in which Na¬ 
garmaii was a partner. The plaintiff him- 
self admits that he still owes Bs. 900 for 
cloth, but the evidence of the defendant 
shows that over Bs. 3000 was owing on 
nese transactions and what is more im- 
portant is that the plaintiff was never sued 
lor this sum. According to the defendant, 

T? 6 ga oT?™ he plainfciff goods to the value of 
,, s .* . ^ a9 Part of the consideration of 

this document. The learned Subordinate 

judge was satisfied that the plaintiff had 
rece lve a over Bs. 3000 worth goods; but he 

no satisfied on the evidence that the 

mammg Bg. 1000 had been paid in cash. 

ay 0 ^afc t’be whole of the considera- 
tion was not paid, but that does not make 
the transact!^ a benami one. If this was 

ft ‘ h “ . N “8”»; U 

SET ferS explain 
this posse* 910 *, and he explain it in a some- 

iJfA bra ° rd >f* r y/way. According to the 
plaintiff, shortly after this transaction he 


began to buy goods from Nagarmall’s firm ; 
but the two transactions were entirely 
independent. According to the plaintiff', 
Nagarmaii demanded some security for the 
amount owing on these cloth transactions, 
and the plaintiff very shortly after the 
assignment was executed, handed over the 
assignment to Nagarmaii by way of secu¬ 
rity. If the assignment was a benami one 
which gave Nagarmaii no interest whatso¬ 
ever in the decree in question, it is some¬ 
what difficult to understand what value 
that assignment would be as a security 
Mr. Chatterji has argued that the learned 
Judge has found that the document was 
given, to Nagarmaii as a security; but in 
my view he has misunderstood the Judge's 
finding. He does use the word “security” 
but what the learned Judge clearly meant 
was that the assignment was a sort of secu¬ 
rity for the prize of goods. In other words » 
Nagarmaii was to obtain the price of the 
goods not from the plaintiff but by realiza- 
tion of the decree which had been trans¬ 
ferred to him. The Subordinate Judge find 3 
in the clearest terms that the assignment 
was a bona fide and genuine one and passed 
the interest in the decree to Nagarmaii. 

Lastly, the learned Subordinate Jud^e 
was satisfied that at least Bs. 3000 of the 
consideration was paid by Nagarmaii It 
was not paid in cash, but it was discharged 
by the plamtifl receiving goods to the value 
of over Es. 3000. Mr. Chatterji has argued 
that it was not open to the defendants to 
show, in this case that consideration was 
paid in any manner other than in cash. It 
is true that the assignment states that the 
consideration is Es. 4,000 in cash; but in 
my view it was open to the defendants to 
show that the actual consideration was paid 
not actually m cash but in goods to thei 

thlt e f n 9 ' 30 °° 1 : Mr ‘ Chafcfce rji has argued 
that to allow such proof is to allow evidence 

to vary the terms of a written contract, 
and he relies upon the terms of S. 92 Evi¬ 
dence Act. In my view, evidence of the 
manner in which the consideration was 
paid is not evidence tending to vary the 
terms of a written contract. The conside 
ration is stated as Es. 4000, and the de' 
fendants were entitled to show that this 

amount had in fact been paid. 

Kff^°T^ 0r - h 'u CaSS is Iooked " at, the plain- 
tiff s claim is bound to fail. If W e accent 

the argument for the plaintiff that there 

r f L a K m ° L Ve \° r - fchis fcran saction, namely 
defeatmg the claims of Bansidhar, then a^ 

those claims were defeated wholly or in part, 
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the plaintiff’s claim must fail. On the other 
hand, if the findings of the learned Subordi¬ 
nate Judge be accepted, the assignment was 
for valuable consideration and was a bona 
fide and genuine transaction. In my view it 
is quite impossible in this case to say that 
the learned Subordinate Judge was wrong 
in holding that this was a genuine transac¬ 
tion for consideration. In my view the evi¬ 
dence amply supports the findings of the 
learned Subordinate Judge, and that being 
so this appeal must fail. If the transac¬ 
tion in favour of Nagarmall is held to be 
genuine, then the plaintiff cannot possibly 
obtain any relief with respect to the subse¬ 
quent transaction by Nagarmall in favour 
of Saligram. For the reasons which I have 
given I am satisfied that no ground has 
been made out for interfering with the 
decree of the Court below, and I would 
• therefore dismiss this appeal with costs. 

Manohar Lall J. — I agree. 

d.s./r.k. Appeal dismissed. 
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Rowland J. 

Domon Gope and others — Petitioners. 

v. 

Het Narain Singh and others — 

Opposite Party. 

Criminal Revn. No. 507 of 1939, Decided 
on 2nd November 1939, against order of 
Dist. Magistrate, Monghyr, D/- 6th Septem¬ 
ber 1939. 

Criminal P. C. (1898), Ss. 144, 145—Summary 
procedure of S. 144 should not be substituted 
in cases where proceedings under S. 145 should 
have been taken. 

If there is a dispute regarding possession of land 
likely to cause a breach of the peace and requiring 
a definite decision regarding the possession of land, 
the normal procedure for the Magistrate to follow 
is that laid down in S. 145, Criminal P.C. A sum¬ 
mary procedure under S. 144 should not be substi¬ 
tuted in cases in which without possible doubt 
proceedings under 8. 145 should have been taken. 
Though a Magistrate’s powers under 8. 144 are 
very wide, the Court must deprecate the habitual 
and unjustifiable use of 8. 144 as a substitute for 
8s. 107 and 145: A I R 1918 Pat 663 and AIR 
1922 Pat 435 (FB), Eel. on. [P 383 C 1, 2] 

B.C. De, Mahabir Prasad and S.S. Sinha 

— for Petitioners. 

Baldeo Sahay, S. N. Sahay, N. C. Ghose, 
Lai Narain Sinha, K. K. Sinha, Sudhir 
Chandra Ghose and Braja Kishore 
Sinha — for Opposite Party. 

Order. —This is an application to revise 
an order passed under S. 144, Criminal P. C., 
on 15th July 1939, which was confirmed 


against the petitioners on 6th September 
1939 but on the same date withdrawn 
against the opposite party. In the applica¬ 
tion presented in this Court the propriety 
of the original order is not questioned, but 
it is said that by the subsequent order 
withdrawing it against the opposite party 
and keeping it in force against the peti¬ 
tioners the Magistrate has in effect given a 
decision intended to be permanent on a 
question of possession which ought to have 
been decided under S. 145 after hearing 
evidence. The dispute giving rise to the 
proceeding concerned 13.79 acres of land 
in village Jhakua entered in the record of 
rights as bakasht lands of the Maharaja 
Bahadur Raj Gidhour. The village, it 
appears, was in lease from 1332 to 1338 
Fasli with one Biseswar Singh. Then from 
1931 to 1937 A. D. it was in lease to a son 
of Biseswar named Basuki. Then from Asin 
1345 Fasli the village was let to Jamuna 
Singh. A dispute arose as Het Narain 
Singh, a cousin of the former thikadar 
Biseswar, claimed to be in possession of 
most of the bakasht lands as a raiyat. 
Jamuna Singh on the other hand asserted 
that most of the lands were in the direct 
cultivation and possession of certain batai- 
dars, Mahabir Singh, Lakho Singh, Ramsa- 
gar Singh, Bhuno Singh and Hari Misser. 
These persons claimed not to have been 
inducted on the land by Jamuna but to have 
been in possession from long before under 
the previous thikadars. On the other hand, 
Het Narain asserted that he had not been 
inducted on the land by his cousin Biseswar 
and propounded an alleged earlier settle¬ 
ment of land with him by the Raj itself. 

On 1st November 1938, the local police 
reported for proceedings under S. 144 nam¬ 
ing as first party Het Narain and as second 
party Jamuna Singh and the bataidars 
alleged to hold under him. The Magistrate 
drew up a proceeding under S. 145, Crimi¬ 
nal P. C., and a compromise was entered 
into on 19th January 1939 between Het 
Narain of the first party and Jamuna Singh 
of the second party by which both of them 
disclaimed in favour of the Gidhour Raj all 
their alleged rights of possession over the 
land and accepted the position that the 
lands should be possessed by whichever 
party should obtain settlement from the 
Gidhour Raj. On that the proceeding was 
dropped. The lands were settled by the 
Court of "Wards on behalf of Gidhour Raj 
with Het Narain on 29th June 1939 and 
the present proceedings were initiated by a 
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report dated 12th July 1939, by the Sub. 
Inspector who recommended that a pro¬ 
ceeding should be taken under S. 145. The 
Magistrate passed urgent orders on 15th 
July under S. 144 directing both parties to 
keep away from the disputed land pending 
further orders. Thereafter the parties filed 
written statements and brought papers 
relevant to their respective cases on which 
the Magistrate could have proceeded under 
S. 145, Criminal P. C., after taking evidence 
so as to decide the dispute once for all. 
Instead, he took no evidence but took one 
of those short cuts in procedure which are 
so constantly found to be unsafe. He passed 
an order (presumably based on documents 
which were not exhibited or on submissions 
by advocates«or pleaders who were not 
witnesses) reciting the history of the dis¬ 
pute, assuming the lands to be kamat or 
privileged proprietor’s private lands, and 
drawing the inference that on the expiry of 
successive thikas the lands must have re¬ 
verted to the malik in their original condi¬ 
tion because he thought the malik was 
entitled to get them back in their original 
condition and to reject any persons who 
might be on the land. It was not, however, 
admitted that the land was true zirat and 
it is said to be entered in the Record of 
Rights as bakasht : that raises a question 
requiring evidence for its determination. 
The petitioners before me are persons who 
claim to have been bataidars from before 
the date of Jamuna’s thika and to have not 
been in fact ejected either on the expiry of 
previous thikas or by the surrender on the 

part of Jamuna Singh to the landlord of 
his thika right. 

Assuming that the landlord had a right 
o khas possession, that raises a question of 
tact whether the bataidars had actually 
een dispossessed. If there was a dispute re¬ 
garding possession of land likely to cause a 
breach of the peace, and requiring a definite 
decision regarding the possession of land, 
the normal procedure for the Magistrate to 
follow was that laid down in S. 145, Cri- 

? Qlna , * ^ » tinless the claim of one party 
is on e face of it a mere pretence so that 
can e said that there is no real dispute. 
q p discussion of Ss. 107, 144 and 

ott that : P L J 243 Where i<! is pointed 

)° nr 

:“ a 7 er P v r0C r ! dUr ° UDder 8 - Ui has been substituted 
V 7 CaBeS iD - Whlch wi thout possible 

' 663-47 in 5“P! ror . (1918) 5 AIR Pat 

bOd—47 IC 65—19 CrLj 869=8 PatRJ 243. 
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doubt proceedings under S. 145 should have been 
taken . . . The substitution of proceedings under 
8. 144 for proceedings under S. 145 appear to us 
to have no logical object whatever save to avoid 
the labour of the taking oral evidence of possession. 

These Sections were again considered by 
a Fall Bench of this Court in 2 Pat 94* 
where it was pointed out that though a| 
Magistrate’s powers under S. 144 are very 
wide the Court must deprecate the habi¬ 
tual and unjustifiable use of S. 144 as a 
substitute for Ss. 107 and 145. And if it is 
found that the use of Sec. 144 instead of 
S. 107 or S. 145 was a mere abuse of the 
process of the Court, or that owing to the 
exercise of that jurisdiction the order has 
resulted in something akin to the denial of 
the right of fair trial, then, as pointed out 
by Mullick J. this Court would have felt 
bound to interfere in the exercise of its 
powers of superintendence. The Magis¬ 
trate’s order does not show that there had 
been in January 1939 any admission by the 
present petitioners or disclaimer by them 
of rights to the land. The petition of com¬ 
promise dated 19th January 1939 does not 
show whether the pleader who signed it 
had any authority to act for any members 
of the second party other than Jamuna 
Singh. In my view, this case i 3 analogous to 
that in 3 Pat L J 243, 1 and I propose to 
pass an order similar to the order passed in 
that case. The notices issued to the parties 
ca ling on them to state their claims in res- 
pect of the land in dispute are, as in that 
case, in effect the notices contemplated in 
o. 145. In response to those notices the 
parties have appeared and filed written 
statements and documentary evidence in 
the manner indicated by S. 145. But, as 
was stated in that case, 

V? e P r r efcc . nce that the proceedings were under 
f Hi!/ Magistrate did not proceed under cl. 1 
oi b. 14■6 (4), but decided upon a summary inspec¬ 
tion of the documents before him that one of the 

parties should remain in undisturbed possession 
for two months. 

It was there held that the original order 
was in substance an effective order under 
S. 145 and the Magistrate was ordered to 
proceed to complete the proceedings insti¬ 
tuted by that action. The written state¬ 
ments already filed are to be considered • 
any documents filed, if they are to be used 
as evidence, must be marked as exhibits. 

The Magistrate must hear such evidence as 
the parties may adduce and he will then 
make an order under Section 145, (6) or 

2. Sh ebaJak Singh v. Kamaruddin Mandal, (1922) 

Li Pat 94 a (P 3 !r C 149=23 Cr L J 549 
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under S. 146 in accordance with his finding 
upon the question which of the parties was 
in possession on the date the notices issued 
that is 15th July 1939. The rule is made 
absolute. 

D.S./R.K. Rule made absolute. 
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Diiavle J. 

Baijan Singh and others — Petitioners. 

v. 

Ramratan Prasad and others — 

Opposite Party. 

Civil Revn. No. 467 of 1939, Decided on 
10th January 1940, from order of Small 
Cause Court Judge, Gaya, D/- 15th June 
1939. 

Cosharers—CosharerB keeping other cosharer 
out of possession are liable to compensation to 
latter — Division of profits—Mode of. 

The cosharers who keep the other cosharer out 
of possession are liable to pay compensation to the 
latter who is therefore entitled to institute a suit 
for compensation : A I R 1928 Gal 216; AIR 
1933 Pat 616 ayid AIR 1937 Pat 235, Rel. on. 

[P 384 C 2] 

In the circumstances of the case the plaintiff 
cosharer held was entitled to his proportionate 
share out of 50 per cent, of the value of the total 
produce of the thika land from the possession of 
which the plaintiff was excluded by his other co- 
sharers: AIR 1919 Pat 392 , Rel . on. [P 384 C 2; 

P 385 G 1] 

Held further that no interest up to the institu¬ 
tion of the suit could bo awarded. [P 385 0 1] 

Raj Kishore Prasad — for Petitioners. 

B. N. Rai and Lai Narain Sinha — 

for Opposite Party . 

Order# — This application in revision 
arises out of a Small Cause Court suit for 
recovery of compensation, corresponding to 
plaintiffs’ proportionate share as joint thika- 
dars, in respect of the use and occupation of 
6 bighas 5 kathas and 12 dhurs of bakasht 
lands. The suit was decreed in part by 
the trial Court, and on behalf of the defen¬ 
dants who are petitioners before me, several 
points have been taken. The most impor¬ 
tant point is that the suit was not main¬ 
tainable because there was no exclusion of 
the plaintiffs as joint thikadars. This point 
does not appear to have been raised below, 
and the learned advocate for the opposite 
party has referred to the suit that was 
brought by the plaintiffs against their ex¬ 
clusion and was decided in their favour in 
October 1936. In that suit the defence was 
a claim by Sadho Singh, defendant, 2 in 
the present suit and brother of the princi¬ 
pal defendant, that he had a raiyati settle¬ 
ment in respect of the land in suit under 


A. I. R. 

his father or brother as among the thika¬ 
dars. This suit was decided in favour of 
the plaintiffs. It is plain therefore that 
down to 1936 the plaintiffs were being kept 
out of the land by their cosharer thikadars 
under whom Sadho Singh had set up a 
raiyati title. I understand that the decision 
in that suit was appealed against not only 
by Sadho Singh but also by the present 
defendant 1. This was thus clearly a case 
where the defendants had kept their co¬ 
sharers, the plaintiffs, out of possession, and 
were therefore liable to pay compensation 
in accordance with the principle laid down 
in the well-known decisions in 55 Cal 396, 1 
AIR 1933 Pat 616 2 and A I R 1937 Pat 
235. 3 The contention that the suit was not 
maintainable must therefore be overruled. 

It has also been contended that sugar¬ 
cane is grown in alternate years only and 
that as it was grown in 1342, no sugarcane 
should have been allowed for in 1343 ; but 
this contention seems to overlook the fact 
that the sugarcane that was grown in 1342 
was reaped in 1343, and in any case I 
understand there is no evidence on the 
record regarding the growing of sugarcane 
in alternate years. The learned advocate 
for the petitioners has also urged that what 
should have been regarded as available for 
division between the cosharers was what 
witness 1 for the plaintiffs called the hakimi 
share of the produce after deducting the 
raiyati share from the total produce. The 
learned advocate for the opposite party has 
urged that what the witness was speaking 
of related to holding under an arrangement 
between the co-sharers and had no applica¬ 
tion to cases like the present where one set 
of co-sharers was excluded by the others. 
But even so we have in 4 PL J 301* a 
case where costs of cultivation and reaping 
to the extent of one-third were allowed in 
favour of a trespasser from whom mesne 
profits were recovered. The co-sharer thika- 
dar is clearly entitled to more favourable 
treatment. Taking all the circumstances 
into account, I think that the fairest course 
in the circumstances of this case would be 
to allow to the plaintiffs their proportionate 

1. Chandra Kishore v. Biseswar Pal, (1928) 15 

A I R Cal 216=109 I C 747=55 Cal 396=32 

OWN 291. 

2. Shiva Narain Mahton v. Chandra Shekhar 

Prasad Singh, (1933) 20 A I R Pat 616=150 

I C 251. 

3. Shyam Sunder Koer v. Sheorachan Kuer, 

(1937) 24 A I R Pat 235=168 I O 597. 

4. Baldeo Rai v.Ram Ekbal Singh,(1919) 6 AIR 

Pat 392=51 I C 747=4 PLJ 301. 
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jahare out of fifty per cent, of the value of 
, ! the total produce, the deduction offered by 
:the plaintiffs in their plaint being on the 
face of it absurdly low. 

The only other point raised on behalf of 
the petitioners was the question of interest. 
The lower Court awarded interest at 6 per 
cent, and a quarter per annum ‘by virtue 
of the provisions of the Interest Act;’ but 
it is common ground before me that under 
the Interest Act as authoritatively inter, 
preted in recent decisions, no interest up to 
the date of the institution of the suit could 
be awarded in the present case at all. The 
result is that this application succeeds in 
part as indicated above, namely in respect 
of the amount available for division and as 
regards interest up to the date of the insti¬ 
tution of the suit, which last must be dis¬ 
allowed. 

G.n./r.k. Order accordingly . 
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FULL BENCH 

Fazl Ali, Diiavle and 
Manohar Lall JJ. 

Tika Sao and others — Appellants. 

v. 

Hari Lal and others — Respondents. 
Appeal No. 159 and Civil Revn. No. 241 
of 1938, Docided on 12th April 1940, 

^ m nn r l giDal decree of Sub-Judge, Patna, 
JO/- 22nd December 1937. 

i. if} J n . ter P 1 ; elat! °n of Statutes — General rule 
retr„ a .p^fiv^ Ure enaCtS not 

i? GD ?I al r , uIe ia fchafc an y new law that is 

^ot pa S S h b°onl 0r pT nariIy afFeGfc fufcure transactions, 

i Hence, unless there bo something 

n, t aVr, 8Uag6 * G ° ntexfc ° r ob i ecfc of an Act show? 

Colrts^ of th ° dufcy and P-otice of 

enacts 1 , to presume thafc the Legislature 

CB(N^) P®£ fclve l y an d D0t retrospectively : 10 
V (NS) 179 and AIR 2927 p C 242 , Bel. on. 

a».„£Z a' 1 . 

S - 83 W) — Words “such remedy 
Meaning? ' ng ““ * 8 herein “fter referred to” — 

Th ° w °rds “■mch remedy 

“such remedy or proved,W-" t0 ” m0an 

this Section or has h??n I as haB been saved in 
afJeeted bv the 22 Rer-t: de °lared to remain un- 

and the dtherpro^stns«?^ t!o 4 nedin tho8ection 
of the Transfer of Property A?? °V / h ® Sections 
the Sections enumerated in s dealt T th in 

tivo effect at least where no 3 haVe a r ®trospec- 

A I B dn&Uffi B, Bd % N °‘ 

IBd M.M.r LM JJ ° l - P ?»» ° « 

tion whatever for holding that Vb “° Justlfi . ca_ 
1940 P/49 & 50 6 6XpreSsloa 


“such remedy” moans and includes only a remedy 
in a pending proceeding. Consequently, tho con¬ 
clusion would appear to be that 8. 63 specifically 
provides that no provision of Act (20 of 1929) shall 
affect vested rights which were acquired or accrued 
bofore 1st April 1930: A I R 1938 Bang 306 (FB) 

A T\° V l d - r c o [P 398 0 2] 

(20 offiq ^? Per x y 1 . A I rnendment Act 
fd)!, n f • ’ i S- (d} ~ Th,rd P“ rt of S - 63 

tbird P art . S - 63 (d) has not been mis- 
placed, because it contains not only the words 

r . e “ edy t - wblch apparently refer to the 
mentioned in the first part but also the 
words such proceeding” which refer to the “pro¬ 
ceeding mentioned both in the first and the 
second parts : AIR 1938 Oudh 127 (F B), Dissent. 

(d) transfer of Property Act (1882), S. 53-A 
c =y he A r ® ’* "° ‘"consistency in the view that 
pp 7 retroa P'mtive while S. 27-A, Speci¬ 
al / e ;‘ ef Act ’ ,S ” 0t 80 (0biter — Per Fazl 

vi^w e H? J S a n °rro in . COn i isterlcy whatsoever in the 

while 8 27 4 ° r’ 7- *7 r Ct ’ is retrospective, 

B 27 A Specific Relief Act, is not so. 

8. 27-A relates only to a contract to lease immov- 

able property, whereas S. 53-A deals with con- 

general °S 27 of immovable property in 

general. 8. 27-A enables a party to enforce a con 

no a t Ct be en? bUt v° r the Dew Sectio » might 

not be enforceable, whereas 8. 53-A enables a 

trfnfl Sf nf ree incom P leto title to use the doc- 

possess on perf ° rmanca as a shield to protect his 
possession. [p 3g2 0 2] 

(e) Interpretation of Statutes — Alteration in 

»• “J 

If any alteration is mado in a rule of evidence 
rc trosp^ective. Q ^ **$%& 

s. 92^aii ) m?n a d n ed7n ’ 

and excep t ,n casespending on 1st April 1930 

and except as to rights and liabilities arising 
h * f r* Ut Ju,y 1882 : 13 P ** HI = A I R1934 

and maTJfr 1 ?r^V fPer Fazt Alt 

and Dhavle JJ.; Manohar Ball J. t Contra.) 

fPer Fazl Ali and Dhavle JJ.) __ 8. 92 will 

tinnt 1 r °i V A C u l J e °P eration in regard to transac¬ 
tions effected before 1st April 1930 except in cases 

l P iaV/rf g ° n fc * hafc day and exce Pt as to rights and 
liabilities arising before 1st July 1882 when tho 

.Transfer of Property Act came into force : 13 Pat 

T A 1 R 1934 Pat 127 = 153 I C 602 , Over¬ 
ruled ; Case law discussed . rp qoo p t-, 

fr ^ Per PaP J 0—S. 92 does not apply to 

^ ^ (g) Mortgage — Subrogation_c;. l 

is entitled to enforce prior mortgage as plaintiff 
as well as use it as shield irrespective of 
that properties mortgaged to him a u * 1 

from those covered prior mrig a ge. d,fferenl 

saLssss “ a r - 

in his mortgage, is entitled tn m • a covenant 

” >* “V 

the earher mortgagees as a plaintiff in an Vetion 
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and he can also use the earlier mortgages as a 
shield irrespective of the fact that the properties 
mortgaged to him are different from the properties 
covered by the earlier mortgages so redeemed: Case 
law discussed . [P 386 C 2 ; P 396 C 1] 

(h) Interpretation of Statutes—Retrospective 
operation is different from interference with 
existing rights (Per Manohar hall J.) 

Retrospective operation is one matter, inter¬ 
ference with existing rights is another. If an Act 
provides that as at a past date the law shall be 
taken to have been that which it was not, that Act 
would be retrospective. [P 396 C.2] 

B. P. Sinha, G. N. Prasad and Brahmadeo 
Narain (in No. 159) — for Appellants . 

Chandhury Mathura Prasad (in No. 241) 

— for Petitioner . 

Sarju Prasad, Choudhury Mathura Pra¬ 
sad, C. P. Sinha, B. P. Mahaseth, 
S. M. Mullick, Braja Kishore Prasad 
Sinha, Dhanukdhari Prasad, Pitambar 
Jha, Ramanugrah Narain Sinha and 
R. K. Sahay (in No. 159) — 

for Respondents . 

Bhubaneshwar Prasad Sinha, Girijanan- 
dan Prasad and Tarakeshwar Nath 
(in No. 241) — for Opposite Party . 

Fazl Ali J. — The facts of this case, so 
far as they are material to the questions to 
be decided by this Bench, may be briefly 
stated as follows : In the year 1924, defen¬ 
dants 1 and 2 in the action which has given 
rise to this reference executed two simple 
mortgage bonds in favour of one Sundar 
Sah and in 1925 they executed two other 
simple mortgage bonds in favour of one 
Kokil Sah, admittedly a benamidar for 
Saukhi Sah and others. Saukhi Sah and 
Sundar Sah belonged to the same family 
and there being a private partition between 
them, Sundar Sah acquired the right to 
realize all the dues under the first two 
bonds and Saukhi Sah similarly acquired 
the right to realize the dues under the last 
two bonds. Defendants 1 and 2 afterwards 
executed several mortgage bonds in favour 
of the appellants in the year 1926, and on 
25th April 1927 they also executed a mort¬ 
gage bond in favour of the plaintiffs and 
defendants 3 to 6 for a sum of Rs. 13,000. 
The points to be noted in regard to the last 
bond are firstly, that it provided among 
other things that the bulk of the considera¬ 
tion money was to be used by the plaintiff 
in paying off the four bonds executed by 
defendants 1 and 2 in favour of Sundar Sah 
and Saukhi Sah in the years 1924 and 
1925 and secondly, that mauza Marsua 
was not one of the properties mortgaged 
under this bond, though it had been mort¬ 


gaged under three of the bonds executed by* 
defendants 1 and 2 in favour of Sundar Sah 
and Kokil Sah between 1924 and 1925. 
The plaintiffs claimed in their action that 
by payment of the prior mortgage bond of 
1924 and 1925 they had been subrogated 
to the position of the mortgagees under 
those bonds and they were, therefore, en¬ 
titled to sell Marsua to realize the sum 
paid by them to liquidate the incumbrance 
on it. The defendants, on the other hand, 
contended that the plaintiffs were not en¬ 
titled to subrogation and could not proceed 
against Marsua. On these facts two ques¬ 
tions have been referred to this Bench and 
they have been formulated as follows : 

(1) Whether a subsequent mortgagee, who pay 
up and redeems the earlier mortgages as a part o 
the covenant in his mortgage is entitled to claim 
subrogation so as to give him the right to enforce 
the rights of the earlier mortgagees as a plaintiff 
in an action or whether ho can use the earlier 
mortgages as a shield only irrespective of the fact 
that the properties mortgaged to him are different 
from the properties covered by the earlier mort¬ 
gages so redeemed. 

(2) Whether the provisions of S. 92 of the amen¬ 
ded Transfer of Property Act are retrospective. 

I propose to deal first with the second 
question which has assumed great import¬ 
ance in view of the conflicting decisions of 
the various High Courts upon it. It appears 
that the Allahabad, Calcutta and Bombay 
High Courts and the Chief Court of Oudh 
have held that the Section is retrospective 
whereas the opposite view has been ex¬ 
pressed by the Madras, Rangoon and 
Nagpur High Courts. In 13 Pat 111 1 a 
Division Bench of this Court held that the 
Section was not retrospective and the same 
view was expressed by another Division 
Bench in A I R 1938 Pat 337=19 PLT 
594 2 in regard to S. 53-A on a line of rea¬ 
soning which is equally applicable to S. 92. 
On the other hand in A I R 1936 Pat 60 3 
Luby J. agreeing with the Full Bench deci¬ 
sion of the Allahabad High Court in A I R 
1937 All 588 4 expressed the opinion that 
the Section was retrospective. A similar 
opinion was expressed by Courtney Ter¬ 
rell C. J. with regard to S. 53-A in 17 P L T 


1. Jagdeo Sahu v. Mahabir Prasad, (1934) 21 

A I R Pat 127=153 I 0 602=13 Pat 111=15 
P L T 73. 

2. Jagadamba Prasad v. Anadi Nath Roy, (1938) 

25 A I R Pat 337=176 I 0 273=17 Pat 460= 
19PLT 594. 

3. Ramdayal Sen v. Chakrapani Nandi, (1936) 23 


AIR Pat 60=160 I O 933. 

Hira Singh v. Jai Singh, (1937) 24 A I Bi A1 

_ ^ -r /-• AOr7\ A 11 ocn —lSIHX 
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963. Being myself a party to the judg¬ 
ments delivered in some of these cases, I 
must candidly admit that -while dealing 
■with those cases I had not the advantage of 
examining the question as fully as I have 
been able to do on the present occasion. 
S. 92 has been added to the Transfer of 
Property Act by S. 47 of Act 20 of 1929 
and if there was nothing else in the Act, it 
would have been difficult to hold that it 
jwas intended to be retrospective. The gene- 
pal rule is that any new law that is made 
.should ordinarily affect future transactions, 
not past ones, because as Earle C J 

pointed out in (1861) 10 G B (N S) 179« at 
p. 191: 

It manifestly shocks one’s sense of justice that 
an act legal at the time of doing it should be mado 
unlawful by some new enactment. 

• ^°o-,F ra ? worth acc °rdingly laid down 
in (1854) 1 Macq 736 r that 

unless there be something in the language, con¬ 
text or object of an Act of Parliament showing a 
contrary intention, the duty and practice of Courts 
lof Justice is to presume that the Legislatureenacts 
prospectively and not retrospective!?. atureenacts 

The same view was expressed by the 
Privy Council in A I R 1927 P C 242 s in 
these words: 

™ hile P rovisi ° ns of a statute dealing merely 
with matters of procedure may properly, unless 
that construction be textually inadmissible have 
retrospective effect attributed to them, provisions 
which touch a right in existence at the passing of 
the statute are not to be applied retrospectively in 

tendmen” 00 ° f 6XprCSS enactme ot or necessary in- 

The question to be decided therefore is 
whether there is anything in the language 

context or object of the Amending Act°to 
show that S. 92 was intended to be retro¬ 
spective. For the purpose of deciding this 
question it becomes necessary to consider 
the effect of S 63 which is the last Section 

of the Amending Act and which runs as 
follows : 

«•<-*« 
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1930, 

of' anh1 n*g 1 d alYe’adV^ 1 d 1 fc7 ’ e£fect or consequences 
aforesaid da 8 te, 1 dy done or suffered bbforo the 

(1937) G 24 D A y i r'p^d!? v ‘ Sa y eeda Khatun, 
786=17 P L T 963. 6=106 1 ° 797=16 Pa ‘ 

^ r79=30 LJ op 3 V i 4 £? 4 e ' r (18G1) 10 C B (N S) 

7. Kerr v. Ailsa. (1854 510=9 WR 658 ’ 

8. Delhi Cloth and General^?-/ 3 ?; 


(o) any right, title, obligation or liability aireadv 
acquired, accrued or incurred before such date, or 

rJn! ar ?y remedy or proceeding in respect of such 
n°ht title, obligation or liability; and nothing in 
any other provisions of this Actshali renderinvalid 

the “fit 11 / 7 3y a f £C , t a “J thiD g already done before 
nets? . day ° f A P nl 193 °. any proceeding 

rerne l“ S a Court ^ tha & date; and any such 
and a “ y su . ch proceeding as is herein re¬ 
erred to may be enforced, instituted or continued 

passed. CaS ° “ ay b6 ' “ S H thiS Act had not bee “ 

. t Ifc ff 8 to “o that if tho Legislature 
intended that none of the provisions of the 
Amending Act should bo retrospective it 
was hardly necessary to insert this long and 
elaborate Section in the Act. It would have 
been enough to make a simple provision 
that none of the Sections was to have re¬ 
trospective effect or to make no provision 
whatsoever in this respect, because the 
general rule is that a new law shall not 
oidinarily affect past transactions. It was 

f , SO oo°o D ®? essar y discriminate between 
tho Sections, which are specifically men¬ 
tioned in the Act, and the other Sections 
and to make separate provisions for them. 
As to the 22 Sections it is clearly stated 
that they should not have retrospective 
operation in any case whatsoever, whereas 
the provision with regard to the other Sec¬ 
tions is that they shall not have retrospec¬ 
tive operation in respect of anything aireadv 

1 n f, , * . r -—, in any proceed- 

mg pending in a Court on that date. I think 

that this clearly implies that these other 

provisions of the Act shall affect transac- 
tions effected before 1st April 1930 if no 
proceeding was pending in a Court on that 
date or in other words, if the action was 
brought after that date. This seems to me 

M loglt : al interpretation of 

cl. (d) of S. 63, but this clause is so clum- 

Sll y ^ded that in A I R 1938 Rang 306° 
a -bull Bench of the Rangoon High Court 
relying on the last part of this very provi¬ 
sion, came just to the opposite conclusion, 
in that case one of the learned Judges 

Dunkley J. tried to recast the latter part of 
cl. (dj as follows : 

Any remedy in respect of any right, title obli¬ 
gation or liability already acquired accrued r>r i 
curred before 1st April 1930 m^v ^ l C 

°. r continued, as thi case may ^ Z if 
this Act had not been passed. y ’ as 11 

These words, he pointed out, may well 

A e ct CO 20 9 ofTqVq° bT, n l hafc DO Provision of 
Act 20 of 1929 shall affect any such rights 

as had already beon acquired or had accru- 

9. Bank of Chettinad Ltd. v. Maung Aye^( 1938 ) 

430 (F B) 8 306=177 1 0 766=1938 RLR. 
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ed before 1st April 1930. With great res¬ 
pect, however, I venture to suggest fchatfthafc 
is not the correct interpretation, because it 
altogether overlooks the meaning of the 
words “as is hereinafter referred to” which 
immediately follow the words “such pro¬ 
ceeding or remedy.” The words “such re¬ 
medy or proceeding” as is hereinafter re¬ 
ferred to” mean “such remedy or proceed¬ 
ing” as has been saved in this Section or 
has been declared to remain unaffected by 
the 22 Sections mentioned in the Section 
and the other provisions of the Act. It 
will be noticed that in cl. (d) the word 
“such” has been used at more than one place. 
It occurs before the words “ right, title, ob¬ 
ligation or liability” in the first part of the 
clause and before the words “remedy” 
and “proceeding” in the latter part of the 
clause. The use of the word “such” before 
“right, title, obligation or liability” sug¬ 
gests that the reference is to the same 
words used in cl. (c) which runs as follows: 

Any right, title, obligation or liability already 
acquired, accrued or incurred before such date (the 
date being the 1st April 1930). 

The words “remedy” and “proceeding” 
obviously referred to the remedy or pro¬ 
ceeding in respect of the right, title, obli¬ 
gation or liability mentioned in cl. (c) and 
the word “proceeding” also refers to the 
same word used in the middle part of the 
clause. Thus cl. (d) when it is read with 
the relevant words of the main Section 
which governs its first part may be recast 
as follows: 

Nothing in any of the following provisions of 

this Act.shall be deemed in any way to 

affect any remedy or proceeding in respect of any 
right, title, obligation or liability already acquired, 
accrued or incurred before 1st April 1930; and 
nothing in any other provisions of this Act shall 
render invalid or any way affect anything already 
done before 1st April 1930 in any proceeding pend¬ 
ing in a Court on that date: and any such remedy 
and any such proceeding as is herein saved, may 
be enforced, instituted or continued, as the case 
may be, as if this Act had not been passed. 

Section 63, cl. (d) is clearly divisible into 
three parts, the dividing line being indica¬ 
ted by the two colons (or semicolons which 
we find in some reprints of the Act) which 
occur at the end of the first and second 
parts. The first part must be read with the 
words ‘ ‘shall be deemed in any way to affect’ ’ 
with which the Section opens. The second 
part provides that the provisions of the new 
Act other than the 22 Sections mentioned 
therein shall not affect anything already 
done in pending actions. The third part 
provides that the remedy and proceeding 


referred to in the Section may be enforced, 
instituted or continued as if the Act had 
not been passed. In AIR 1938 Oudh 127, 10 
a Full Bench of the Oudh Chief Court has 
expressed the view that by oversight the 
second part of the clause has been mis¬ 
placed, its proper place being at the end of 
the clause. With this view also, I respect¬ 
fully disagree, though I agree with the main 
conclusion arrived at by the learned Judges 
of the Oudh Chief Court as to the meaning 
of the Section. I do not think that for the 


proper construction of the Section it is at 
all necessary to suggest that the Legislature 
has made any mistake in drafting this Sec¬ 
tion. In my opinion, the third part has not 
been misplaced, because it contains not only 
the words “such remedy” which apparently 
refer to the “remedy” mentioned in the 
first part but also the words “such proceed¬ 
ing” which refer to the “proceeding” men¬ 
tioned both in the first and the second parts. 
It substantially provides that the remedy 
and proceeding referred to in the first part 
may be enforced, instituted or continued 
and the proceeding referred to in the second 
part may be continued as if the Act had not 
been passed. This part is merely conse¬ 
quential and explains what is meant by the 
provision that the remedy or proceeding 
referred to in the Section shall not be affected 
by the provisions of the Act. It is in a sense 
redundant, because the meaning of the 
Section will not be affected in any way if it 
is omitted, but instances of such tautology 


vill be found in the General Clauses Act 
md many other Acts where similar provi- 
iion has been inserted to make the meaning 
)f the preceding words absolutely clear, 
[n AIR 1937 All 588 4 Sulaiman, C. J. has 
lealt with the very question which is now 
before this Bench as follows : 

No doubt the ordinary rule of interpretation of 
k statute is that it should not be considered to have 
k retrospective effect so far as substantive rights 
.re concerned unless it expressly says so. In India 
here is the provision in the General Clauses Act, 
l. 6, to a similar effect. But in this Amending Act 
here is much more than a mere omission. There 
s an express reference to certain specified Sections 
vhich are not to be retrospective and there is an 
ixpress Reference to all the other provisions of the 
^ct which are not to be retrospective in a certain 
:ontingency. It seems to follow that barring that 
:ontingency the other provisions of the Act were 
ntended to have a retrospective effect. The reason 
s not far to seek. The Legislature had apparently 
hought that these other Sections are merely 
sxplanatory in their character and declare the law 
vhich had existed prior to this amendment. 

L0. Kundanla 1 v. Faqir Bakhsh, (1938) 25 AIK 
Oudh 127=174 I O 714=13 Luck 761 =1938 
O W N 401 and 489 (F B). 




Whether the Legislature was right or wroDg in 
this assumption is not a matter for us to consider. 
We must give effect to the language of the Act 
as it stands and hold that the Sections of the 
Transfer of Property Act not dealt with in the 
Sections enumerated in S. 63, have a retrospective 

I April 1930 St Wher6 D ° acfcion was pending on 1st 
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With these observations I respectfully 
agree subject to this reservation only, that 
in my opinion it is not necessary even to 
suppose that the Legislature may possibly 
have been labouring under some miscon¬ 
ception as to the effect of S. 92 and other 
Sections which are not mentioned in S. 63. 
It is true that by enacting S. 92 the Legis¬ 
lature has attempted to crystallize the law 
of subrogation as it was found on the date 
of the amendment, but it has also added 
something. This will be illustrated by refer¬ 
ence being made to para. 3 of the new 
Section which deals with what is described 
by Mookerjee, J. in 36 Cal 193 u as “con¬ 
ventional subrogation.” Before this new 
Section was inserted in the Act, mere agree¬ 
ment between a mortgagor and the person 
who advanced money to him for redeeming 
a prior mortgage was sufficient to give him 
the right of subrogation, and ali that was 
required was that there should be some 
evidence of the intention that the mortgage 
which had been paid off was to be kept alive ■ 
see 29 Cal 154 13 and 39 Cal 527. 13 Under 
the new Section however, it is necessary 
that this agreement should be made by a 
registered instrument. Thus, the view that 
a. 92 was intended to be retrospective and 
to affect old transactions if put in suit after 
he coming into forco of the Act of 1929 
may cause some hardship to persons who 

iTn^i d fK aVe m h , ad the right of abrogation 
q 4old .] aw but cannot claim it under 

manHn°Jh 0I? ’ J f there is no Stored agree¬ 
ment in their favour; but this by itself would 

nlrJlTl f ? r h ° lding that S - 92 was 

maioritv l ° b<3 refcros P 0 ctive. The 

ajonty of the cases where the right of 

parSanh? faU Under fche &rst ‘wo 

confined only to a U^T 3 “ 

where a creditor has 'not paidTff °1 
mo°S S of hifd^ ° WQ m ° De * but w“h the 

money^o^h, i aebtor or mortgagor. As was 

I 1 — - --_ 


pointed out by Sir Rash Behari Ghosh in 
his Treatise on Mortgage, p. 364, Edn. 5 : 

Tho real question in all such cases is whether 

the payment made by a person who is not in any 

way interested in tho mortgaged property or the 

rignt of redemption was a mere loan to the debtor 

on his personal security or whether it was made 

under an agreement that ho should be substituted 
tor the creditor. 

In many cases the Court had to rely 

i It* j i ^ an agreement 

holding that the intention of the person 

who advanced the money must have been 
to keep alive the mortgage. The new Sec¬ 
tion leaves no room for any presumption or 
notion. It says that there must be an ex¬ 
press agreement in writing and it must be 
registered. The object of tho new provision 
may have been to protect puisne mort¬ 
gagees against a simple creditor who would 
acquire priority in many cases, if the old 
state of law was allowed to continue. It 
may well be that the Legislature did not 
look with favour upon retrenching the 
rights of a puisne mortgagee in favour of a 
simple creditor merely upon a fiction of law, 
w ere there was no clear agreement pro¬ 
perly evidenced and decided that this pro¬ 
vision should be retrospective except in 
cases which were already pending on 1st 
April 1930. Tho question, however, need 
“ 0 P uis ued, because in my opinion 

whatever the reason for the change in the 
law may be, the intention of the Legislature 
to make S. 92 retrospective to the extent 
indicated above can bo clearly implied from 
the language of S. 63 and the scheme of 

the Act. 


n ' ^a r i d 193=l 8 I h o V 9i3^5 c ri r ka T p iDgh> (1909) 36 

12. Dinobandhu Sha w Gh on^ 611 ‘ T 

Da g SMl9)0 2) 29 Cal 15^7 9=6^%*% 

13. Mahomed Ibrahim Hussain Tri,, a 

“rlGB-mGWNfn^' 627 =’ 4 10 M6 
-39 1 AG8_16GWN505=rl5GLJ411(PC). 


An examination of the provisions of the 
Amending Act which was under considera¬ 
tion for several years shows that the im¬ 
portant changes made by it in the existing 
Act were in regard to these matters : (i) the 
omission of the words “Hindus and Bud- 
dhists m S. 2 whereby the provisions of 
onap. 2 will apply to all cases except those 
governed by a special rule of Mahomedan 
law (S. 3 of the Amending Act); (ff) the 
provision making registration amount to 
notice of a registered document (S. 4)- 
(ill) the validity of transfers in favour of a 
class when some members of that class are 
unab e to take (S. 9); (iv) the validity of a 

° D T accumulati on for a c Jrtain 

M the sTf f f ° r C0rtain Purposes (S. 10); 
of nil Stat . ut0ry recognition of the doctrine 

Lon of th aD ? (S - 16); (vi) the ab oli- 
“°“ f, h r0medy of foreclosure in the 
case of all mortgages except a mortgage by 
conditional sale or an anomalous mortgage 
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providing expressly for foreclosure (S. 31); 
(vii) the provision compelling a mortgagee 
to exhaust his remedies against the mort¬ 
gaged property before enforcing his per¬ 
sonal remedy (S. 33); (viii) the amendment 
of the provisions regarding sale without the 
intervention of the Court (S. 34); (ix) inser¬ 
tion of a now S. 69-A providing for the 
appointment of a receiver in cases where a 
mortgagee is competent to exercise a power 
of sale under S. 69 of the Act (S. 35); 

(x) the principle of ‘subrogation’ (S. 47); 

(xi) the modification of the law of ‘merger’ 
(S. 51); (xii) the provision requiring leases 
to be executed by both parties (S. 55). 

It is significant that ali the Sections 
which introduced these amendments ex¬ 
cepting Ss. 16, 47 and 51 have been specifi¬ 
cally referred to as being not retrospective. 
S. 16 gave effect to the doctrine of part 
performance and S. 47 deals with the ques¬ 
tion of ‘subrogation.’ It is difficult to sup¬ 
pose that the exclusion of these Sections 
was merely accidental. In my opinion, it 
was deliberate and was designed to 9how 
that these Sections would have retrospec¬ 
tive operation. These two Sections were 
made retrospective, because they give clear 
statutory recognition to two important 
doctrines of equity, the doctrines of part 
performance and subrogation for which 
there was no complete or adequate provision 
in the existing Act. In A I R 1940 Bom 
90, 11 Beaumont C. J., dealing with S. 53-A 
made the following observations : 

No doubt the general principle is that Acts of 
the Legislature are not given rotrospoctivo effect, 
unless the language makes it clear that such was 
the intention, but I apprehend that in applying 
that principle one must have regard to the general 
character of tho Act in question, and when con¬ 
struing an Act introduced for the purpose of apply¬ 
ing an equitable doctrine to certain transactions 
considered ex-hypothesi to be lacking in equity, one 
should not assume that the Legislature intended 
that the Act should not have retrospective effect, 
but wished to preserve rights acquired in such 
transactions. I therefore read S. 53-A without any 
pre-conceived idea that in all probability the Legis¬ 
lature did not intend it to have any retrospective 
operation. 

Section 51 of the Amending Act which 
has also not been specifically referred in 
S. 63 makes certain changes in S. 101, T. P. 
Act, and substantially provides that where 
a mortgagee or a charge-holder acquires the 
rights of the mortgagor or owner, the merger 
of the two interests shall not be the rule 
but an exception. Ss. 101 and 92 are in a 

14. Rustomji Dossabhai Billimoria v. Bai Moti, 
(1940) 27 A I R Bom 90 =■ 41 Bom L R 1310 
= ILR (1910) Bom 50. 


sense complementary Sections and that was 
probably the reason why they were both 
made retrospective. It has been brought 
to our notice that Act 20 of 1929 was not 
brought into operation until 1st April 1930, 
though it had received the assent of the 
Governor-General in Council on 1st October 
1929, and was promulgated for general 
information on 12bh October 1929. Thus, 
there was sufficient time for intending 
suitors to institute their suits before 1st 
April 1930, if they did not want the new 
provisions of the Act other than those 
specifically mentioned in S. 63 to affect 
anything done before that date. In (1852) 
21 L J (N S) M C 193 10 Lord Campbell 
dealing with 11 and 12 Viet., Chap. 43 
observed as follows: 

If tho Act had come into operation immediately 
after the time of its being passed, the hardship 
would have been so great that we might have 
inferred an intention, on tho part of the Legis¬ 
lature, not to give it a retrospective operation; but 
when we see that it contains a provision suspend¬ 
ing its operation for six weeks, that must be taken 
as an intimation that the Legislature has provided 
that as the period of time within which proceed¬ 
ings respecting antecedent damages or injuries 
might bo taken before tho proper tribunal ..... 
a certain time was allowed before the Act was 
to come into operation and that removes the 
difficulty. 

The principle laid down by Lord Camp¬ 
bell has been applied in this country by 
Mookerjee J. in 17 C W N 889 16 and by Sir 
Lawrence Jenkins in 41 Cal 1125 17 and this 
Court has also adopted it in 1938 P W N 
975 18 and 1939 P W N 10S. 10 I do not see 
why the principle should be applicable only 
to cases where there has been a change 
in the law of limitation and not apply to 
other cases where vested rights have been 
affected by the new legislation. But, it is 
not necessary at all to resort to this princi¬ 
ple in the present case, as, in my opinion, 
the language of S. 63 and the scheme of 
the Amending Act show that S. 92 and 
many of the other Sections not specifically 
included therein were intended to have 
retrospective operation. A few of the Sec¬ 
tions have either made only verbal changes 

15. Queon v. Leeds and Bradford Ry. Co. (1S52) 21 

L J (N S) M O 193=16 Jour 817. 

16. Manjhoori Bibi v. Akel Mahmud, (1913) 17 

C W N 889—19 I C 793=17 C L J 316. 

17. Gopeshwar Pal v. Jiban Chandra, (1914) 1 

A I R Cal 806=24 I C 37=41 Cal 1125=18 

C W N 804 — 19 C L J 549 (F B). 

18. Revasat v. Gopi Nath, (1939) 26 AI R Pat 122 

=180 I O 414=18 Pat 1=20 P L T 38=1938 

P W N 975. 

19. Biranchi Singh v. Nand Kumar, (1939) 26 

A I R Pat 282=183 I O 212=18 Pat 355= 

1939 P W N 103=20 P L T 139. 
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in the old Aot or deleted some of the old 
provisions already covered by the new 
amendments and so no question of their 
retrospective operation really arises. 

Our attention has been drawn to the 
decision of the House of Lords in 1878 A C 
5S2 20 which has been greatly relied upon 
by the Rangoon and Madras High Courts 
in A I R 1938 Rang 306* and A I R 1938 
Mad 779 21 respectively. One of the ques¬ 
tions which arose in that case was whether 


an agreement for a lease which was not in 
proper form according to the old law of 
Scotland could be given efloct to in view 
of the Conveyancing (Scotland) Act, 1874 
which had dispensed with several require¬ 
ments as to form. The answer to this ques¬ 
tion depended on whether S. 39 of that Act 
was retrospective in operation so as to 
govern the agreement which had been exe¬ 
cuted prior to the commencement of the 
Act. Lord Cairns, on examination of the 
Statute of 1874, found that with regard to 
some of the Sections, there was a clear 
statement that they shall apply only to 
instruments written after the passing of the 
Act; and with regard to other Sections, 
there was an equally clear statement that 
those Sections shall apply to things done 
both before and after the passing of the Act. 
There was a third class of cases of which 
S. 39 was an example, in regard to which 
the Act contained no clear and explicit 
statement as to whether it was to be retro¬ 
spective or merely to be prospective. Lord 
Cairns pointed out that having regard to 
the provisions of the Act the effect of hold¬ 
ing S. 39 to be retrospective would have 
been to make those documents valid which 
under the law as it stood at the time they 
were executed had no validity at all. His 

observations as to these documents were as 
follows : 


They were not things which were voidable, o 
things as to which there could bo any question 
they were absolutely removed out of nature, as i 

wore’ irUf aS mUCh U the P a P er on which the* 

did unt il* 11 ■ had beon in exi stence. The : 

sentencedtncn bherefore to b * struck out or to b 
for tho nn Hdemnation; they were things which 

hoy mf K ht P ar, ^ ^ or person 

boon written! 01 ' W6r0 as thou =’ h the ? “ver ha< 


The other noble Lords expressed fchi 
same view in different words and they al 
came to the conclusion that S. 39 was no: 
r etrospective. Lord Hatherlav. in dealin; 

20 ' J ! G e 59°! rdDer A. Luc a3 ;(1878 

21 - S (ig 3 «!|'i 1U A V ; D »m°dara9waml Naidu 

llJdo) 2o A I R Mad 779=182 I C 937* 


with an argument which wa 3 advanced to 
show that the Act was retrospective obser¬ 
ved as follows : 

I think Mr. Benjamin pointed out one clause 
which said that it should not have any effect upon 
any matter anterior to the passing of the Act. I 
can only say in tho language of conveyancing, it 
was ex majore cautela that that should be put in. 
I do not think we could found any inference upon 
that, but that we should rather bo led to expect 
the same phraseology employed in the particular 
clause in question, were such meaning sought to 
bo conveyed. 

Lord O Hagan pointed out the dangerous 
consequences of giving retrospective opera¬ 
tion to tho Section in these words : 

A man who, on the faith of the construction ... 
had advanced a large sum of money on a purchase 
would, if the view of the appellants were adopted, 
be deprived of all his outlay. An heir or next of 
kin, who for a number of years had possessed pro¬ 
perty in the assurance that tho law of the land had 
given jt to him and would protect him in it, might 
find himself all at once deprived of that property 
by an ex post facto decision, and his family are 
beggared by a construction of which nobody per¬ 
haps had ever thought before. 

He then proceeded to observe as follows i 

With such consequences staring us in the face, 
we are required to give a retrospective meaning to 
this Act of Parliament: and this, I repeat, although 
wo have not only no express words capable of such 
a meaning, but we have in the Act of Parliameyit 
itself , in one of its Sections, a clear declaration 
that, save where otherwise expressed, it shall be of 
future operation ; and then we have the Act point¬ 
ing out in express words the circumstances in 
which it was intended to be retrospective . 

Those italicised words will show that 
there is a marked difference between the 
Conveyancing (Scotland) Act of 1874 and 
the Act with which we are now dealing. In 
the Act of Scotland as wa3 noticed by Lord 
Hatherley no express words were used to 
make S. 39 retrospective while such words 
bad been used with regard to certain other 
Sections. In the present Act, none of the 
Sections has been expressly made retro¬ 
spective. Here, we find a clear cut division 
of the Act into two parts, one consisting of 
Sections which are not to be retrospective 
in any case pending or future, and another 
consisting of other Sections, which are nob 
to be retrospective only in pending cases. 

It is true that there was a saving clause in 
the Act of Scotland also to the effect that 
nothing in the Act would affect pending 
actions, but that clause had a different 
significance when read with the other Sec¬ 
tions many of which contained within 
themselves words showing whether they 
were to be retrospective or to be merely 
prospective. The learned advocate for the 
appellant has put forward two further argu¬ 
ments to show that the Sections other than 
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the 22 Sections specified in the Act are not 
retrospective. One of these arguments relates 
to S. 92, and the other to S. 53-A. As to 
S. 92 it is contended that inasmuch as it 
expressly refers to S. 91 which is not re¬ 
trospective, it must also be held to be not 
retrospective. There is however a very 
simple answer to this argument. The only 
reference to S. 91 to be found in S. 92 is 
in these words : 

Any of the persons referred to in S. 91, etc. shall 
have, so far as regards redemption, foreclosure or 
sale of such property, the same rights as the mort¬ 
gagee whose mortgage ho redeems may have against 
the mortgagor or any other mortgagee. 

It is obvious that S. 91 has been referred 
to in this Section merely to avoid repetition 
and the reference is of no greater conse¬ 
quence than a reference to a Section con¬ 
taining definition of certain words and 
phrases. Such a reference can raise no such 
presumption as the learned advocate asks 
us to raise. The argument with regard to 
S. 53-A was a twofold one. It was pointed 
out firstly that Act 21 of 1929, which was 
an Act passed to supplement the Transfer 
of Property (Amendment) Act of 1929, has 
made two notable changes, one in the 
Specific Belief Act and another in the 
Registration Act. In the Specific Relief 
Act a new S. 27-A has been inserted which 
provides that where a contract to lease 
immovable property is made in writing 
signed by the parties thereto or on their 
behalf, either party may, notwithstanding 
that the contract, though required to be 
registered, has not been registered, sue the 
other where there has been part perform¬ 
ance of the contract except in certain cases 
specified in the Section. The Act expressly 
provides that this provision will apply to 
contracts entered into after 1st April 1930. 

S. 10 of the Act has made an important 
amendment in the Registration Act by 
adding the following proviso : 

Provided that an unregistered document affecting 
Immovable property and required by this Act or 
the Transfer of Property Act, 1882, to be registered 
may be received as evidence of a contract in a suit 
for specific performance under Chap. 2 of the 
Specific Relief Act, 1877 or as evidence of part per¬ 
formance of a contract for the purpose of 8. 53-A, 

T. P. Act, 1882, or as evidence of any collateral 
transaction not required to be effected by registered 
Instrument. 

As the effect of S. 15, Act 21 of 1929, is 
to render the Act prospective where it 
affects rights already acquired, it is con¬ 
tended that S. 53-A also could not have 
been intended to be retrospective, because 
otherwise the three supplementary Sections 
cannot be worked together. Speaking for 


myself, I find no inconsistency whatsoever 
in the view that S. 53-A, T. P. Act, is 
retrospective, while S. 27-A, Specific Relief 
Act, is not so. S. 27-A relates only to a con¬ 
tract to lease immovable property, whereas 
S. 53-A deals with contracts for the transfer 
of immovable property in general. S. 27-A 
enables a party to enforce a contract of 
lease which but for the new Section might 
not be enforceable, whereas S. 53-A enables 
a transferee with an incomplete title to use 
the doctrine of part performance as a shield 
to protect his possession. As has been 
pointed out by the Judicial Committee of 
the Privy Council in 66 I A 293 22 : 

Section 53-A, T. P. Act, confers no right of 
action on a transferee in possession under an un¬ 
registered contract of sale. The right conferred by 
the Section is one available only to a defendant to 
protect his possession. The Section is so framed as to 
impose a statutory bar on the transferor and it 
confers no active title on the transferee. 

Section 27-A, Specific Relief Act, on the 
other hand, confers an active title on the 
lessee, provided that the contract of lease! 
was entered into after 1st April 1930. That 
being so, I do not see how there can be any 
conflict between the two Sections, if one of 
them is held to be retrospective and the 
other to bo not retrospective. There may, 
however, appear at first sight to be some 
difficulty in working together the new 
provisions of S. 49, Registration Act, and 
S. 53-A, T. P. Act, if it is held that the 
former is not retrospective and the latter is 
retrospective. The suggestion made by the 
learned Chief Justice of the Bombay High 
Court in A I R 1940 Bom 90 1 * is that the 
Legislature has by oversight omitted to make 
the new proviso to S. 49, Registration Act, 
retrospective, but I think that there may be 
another explanation also. The new proviso 
to S. 49 relates to a matter of evidence only 
and there is ample authority for the view 
that if any alteration is made in a rule of 
evidence, the alteration shall be ordinarily 
deemed to be retrospective. S. 15 of Act 21 
of 1929 provides that nothing in the Act 
shall be deemed to affect the validity or 
invalidity, effect or consequence of anything 
done before 1st April 1930 or any right, 
title, obligation or liability already acquired, 
accrued or incurred before such date. This 
Section cannot affect the retrospective 
operation of S. 53-A, Act 20 of 1929, which 
is a different Act, if that Section can other¬ 
wise be held to be retrospective. Nor does 

22. Probodh Kumar Das v. Dantamara Tea Co. 

Ltd., (1940) 27 A I R P O 1=185 I C 217=66 

I A 293=1 L R (1940) 1 Cal 250 (P C). 




it, in my judgment, affect the retrospective 
operation of S. 10 of Act 21, because S. 10 
merely introduces a change in the rule of 
evidence. 

Section 49, Registration Act, lays down 
that no document requiring registration 
shall (i) affect any immovable property 
comprised therein or (ii) be received as 
evidence of any transaction affecting such 
property. The change introduced by tho 
new Act by adding a new proviso to S. 49 
does not supersede the law of registration, 
nor does it in any way affect the first part 
of S. 49 which says that no document 
requiring registration which is not regis- 
fcered shall affect any immovable property 
comprised therein. The new proviso does 
not say that the person who has an incom¬ 
plete title will acquire a complete title 
notwithstanding the Don-registration of his 
document of title. It merely affects the 
second part of S. 49 which is a pure rule of 
evidence. On general principles therefore, 
such a provision may be retrospective spe¬ 
cially when it is not covered by the words 
used in S. 15 of the Act. This view, I am 
glad to know, is supported by the decision 
of Ghose J„ in 43CWN 956 23 which was 
brought to my notice after I had indepen¬ 
dently come to the same conclusion as that 
earned Judge. I do not, however, wish to 
pursue the matter, because I think that for 
the purpose of construing S. 63 one must 
confine oneself to the language of the parti¬ 
cular Act of which it is a part and not refer 
to the provisions of any other Act. 

In my opinion, therefore, S. 92, T. P. Act 
must be held to be retrospective subject to 
certain qualifications, but as the word “re¬ 
trospective” is sometimes used in a loose 
sense, wish to add a word of explanation. 

A statute may be retrospective in relation 

tn = fchat 19 to say, it may be applied 
rolftK 48 ^ ro . ughfc before it was passed, or in 
into hf ° transact i°ns which were entered 
‘l b6 0r6 t 8 com mencement. This being 
made dear, I would formulate my reply to 

Mor s “°8 T ’fit"»"• ... 

oneratinn 92 11 bave retrospective 

Wore ’ZZTmo ‘ ra °T- ti0 °’ eff “ ted 

ine on that ^ 1 exce P fc 1D cases pend- 
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Nothing herein contained shall bo deemed to 
affect any right or liability arising out of a legal 
relation constituted before this Act comes into 

liability any reHGf ia reSpeCt ° f aDy 8Ucb ri S ht oc 

The second question which we have to 
answer reads thus : 

Whether a subsequent mortgagee, who pays up 
and redeems tho earlier mortgages as a part of tho 
covenant in hi 3 mortgage, is entitled to claim 
subrogation so as to give him the right to enforce 
tne rights of the earlier mortgagees as a plaintiff in 
an action or whether he can use the earlier mort¬ 
gages as a shield only irrespective of the fact that 
the properties mortgaged to him are different from 

redeeme P d el:tleS C ° Vered by the 0arlier mortgages so 

As this question is to bo answered with 

reference to the present law, there is no 

difficulty in answering it. Before S. 92 was 

enacted, subrogation wa3 nowhere defined 

in the Transfer of Property Act. The new 

beetion, however, explains the meaning of 

this expression as well as defines the rights 

of tho person who may be subrogated. The 

first two paragraphs of the Section run as 
follows : 

i, A dy of tb ° P Grs ° n3 referred to in S. 91 (other 

than the mortgagor) and any co-mortgagor shall, on 

redeeming property subject to the mortgage, have 
so far as regards redemption, foreclosure or sale of 
such property, the samo rights as tho mortgagee 
whose mortgage he redeems may have against the 
mortgagor or any other mortgagee. 

r1 JF be ri S hfc conferred by this Section is called tho 

8U W 10n ’ aud a P erson acquiring the 
bame is said to be subrogated to tho rights of tho 

mortgagee whose mortgage he redeems. 

,, A 3 clear from these two paragraphs 
that the person who is subrogated to the 

position of a prior mortgagee has the same 
rights as that mortgagee. In other words, he 

C u?u fc L° Dly USQ fche ear ^ er mortgages as a 
shield but also enforce the rights of the 

ear ler mortgagee. If the case however 
falls under para. 3, S. 92 and not under 
para. 1, then all that is necessary is that 
he. mortgagor should have agreed by a 
registered agreement that the person advanc¬ 
ing money to him should be subrogated to 
the position of an earlier mortgagee. It is 
to be noted that even before S. 92 was in- 
troduced into the Transfer of Property Act 
the right of subrogation was allowed to two 
classes of persons, viz. (1) persons who hav¬ 
ing a pre-existing interest in the property 
paid off a prior charge for the protection of 

mfir^° Wn - ln , 6 ! fc - and (2) P0r8ODS a °- 

of their 0 * 1D th6 pro P erty b y reason 

of their advancing money to pay off an 
existing mortgage debt. The law of subroga- 

°r a ^° 4 b V 0U ° d ParfcIy in S9 ' 74 and 75 

sions and , partl y ^ judicial deci¬ 

sions. b. 74 merely enacted that every 
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second or subsequent mortgagee on dis¬ 
charging the next prior mortgage would be 
entitled to all his rights. By reading S. 74 
with S. 75 this rule was extended to all 
cases whore a prior mortgage had been dis¬ 
charged. 

Apart from these Sections, however, and 
oven before they were enacted, the Courts 
used to allow subrogation to persons other 
than a second or a subsequent mortgagee in 
special cases on principles of equity, justice 
and good conscience. One of those cases was 
whore a person acquired an interest in some 
property only by reason of his advancing 
money to pay off an existing mortgage debt 
thereon. The law so far as can be gathered 
from the judicial decisions on the subject 
prior to the enactment of S. 92 was briefly 
this : If a person advanced money for the 
purpose of paying off a mortgage and took 
a mortgage or sale, ordinarily the mortgage 
which was paid off was deemed to be dis¬ 
charged, because money received in con¬ 
sideration of a mortgage or sale of property 
was the property of the mortgagor or the 
vendor though the hand which paid the 
money was the hand of the vendee or the 
mortgagee. But on this general rule was 
engrafted an important exception in regard 
to those cases where there was an implied 
or express agreement between the mortga¬ 
gor and the person who advanced money to 
him for payment of an earlier mortgage that 
the mortgage which is paid off would be 
kept alive for the benefit of the latter. In 
such cases the practice in England was that 
the purchaser or mortgagee who advanced 
the money to pay off an earlier mortgage 
had it assigned to a trustee for himself or 
had a declaration inserted in tho deed that 
the charge should bo treated as kept alive 
for the purpose of protecting him against 
any incumbrances. But as was pointed out 
by the Judicial Committee : 

In India the art of conveyancing has been and 
is of a very simple character and so a formal trans¬ 
fer of a mortgage is seldom made and intention to 
keep it alive also seldom formally expressed. 

In view of this fact the Judicial Com¬ 
mittee held in 10 Cal 1035 21 that we must 

look to the intention of the person who paid 
off the earlier mortgage and if he intended 
to keep it alive for his own benefit, it must 
be treated as having been kept alive. In that 
case Sir Richard Couch observed as follows : 

The obvious question to ask in the interest of 
justice, equity and good conscience is, what was 
the intention of the party paying off the charge? 

24. Gokaldass Gopalda9 v. Puranmal Premsukdas, 
(1884) 10 Cal 1035. 


He had a right to extinguish it and aright to keep 
it alive. What was his intention? If there is no 
express evidence of it, what intention should be 
ascribed to him ? In the familiar instance of a 
tenant for life paying off a charge upon the in¬ 
heritance, he is assumed, in the absence of evidence 
to the contrary, to have intended to keep the 
charge alive. It cannot signify whether the division 
of interest in the property is by way of successive 
charges. In each case it may be for the advantage 
of the owner of a partial interest to keep on foot a 
charge upon the corpus which he has paid. 

The same view was expressed by the 
Judicial Committee in 29 Cal 154; 12 39 Cal 
527. 13 In 29 Cal 154, 12 one Mustafi had 
advanced a sum of Rs. 40,000 for the pur¬ 
pose of discharging two prior mortgages 
which were discharged and a question arose 
as to •whether the mortgage in favour of 
Mustafi had priority over an attachment of 
property which had come into effect before 
the date of the mortgage. Their Lordships 
of the Privy Council held that in the cir¬ 
cumstances the intention of the parties was 
that the earlier mortgages should not be 
extinguished by merely being paid off but 
were to be kept alive for the benefit of the 
respondent. Lord Lindley after referring to 
the decisions in 9 Cal 96 1 25 and 10 Cal 1035 24 
stated that the effect of these decisions was 
that when the owner of an estate pays 
charges on the estate which he is not per¬ 
sonally liable to pay, the question whether 
those charges are to be considered as extin¬ 
guished or kept alive for his benefit is a 
simple question of intention and the in¬ 
tention may be found in the circumstances 
attending the transaction or may be pre¬ 
sumed from a consideration of the fact 
whether it is or is not for his benefit that 
the charge should be kept on foot. He then 
observed as follows : 

Here tho mortgagor was paying off his own 
debts, but he was doing so for the benefit of 
Mustafi and in performance of the agreement with 
him. 

In 39 Cal 527 13 there was a mortgage in 
favour of one Alfan effected on 17th Febru¬ 
ary 1888 for tho purpose of discharging a 
zarpeshgi debt dated 20th November 1874. 
.Their Lordships after referring to the facts 

of that case observed as follows : 

The Rs. 12,000 lent by Mt. Alfan were in ac¬ 
cordance with the agreement between Mt. Alfan, 
and Kishan Kumar Singh, applied in paying off the 
zarpeshgi debt, that on payment of that debt the 
zarpeshgi deed of 20th November 1874 was handed 
over to Mt. Alfan and that Mt. Alfan when she 
lent her Rs. 12,000 intended to keep alive for her 
benefit and protection the charge which had been 
created by the zarpeshgi deed of 20th November 
1874. __— 

25. Mohesh Lal v. Bawan Das, (1883) 9 Cal 961= 

10 I A 62=13 C L R 221 (P C). 
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As I have already stated in 3G Cal 193 u 
Mookerjee J. referred to this class of subro¬ 
gation as conventional subrogation, that is 
to say, subrogation arising out of an agree¬ 
ment whether express or implied. Thus” the 
Courts in India recognized conventional 
subrogation even before S. 92 or S. 74 was 
enacted, and S. 92 has merely crystallized 
the law on the subject with this difference 
only, that now subrogation will not be 
granted unless the mortgagor has by regis¬ 
tered instrument agreed that the person who 
has advanced money to him with which the 
mortgage has been redeemed sball be subro¬ 
gated to the rights of the mortgagee whose 
mortgage has been redeemed. 

, -^he next question which may be con¬ 
sidered is whether under the old law a per¬ 
son who was subrogated could enforce as a 
plaintiff the rights of the earlier mortgagee 
or he could use it as a shield only. A careful 
examination of the authorities on the sub¬ 
ject will show that the law in this respect 
was the same as we find embodied in S. 92 
now. I am fortified in this view by several 
authoritative decisions and I shall first refer 

n "L^! 1 3. 25 " 0 fc ho facts whereof were these: 
On 20th July 1899 one Fateh Chand exe- 
cuted a mortgage on conditional sale in 
favour of Bansldhar and Kunj Behari Lai. 
A few months later Fateh Chand executed 
a second mortgage in favour of Anant Ram 
and Bansidhar. Anant Ram sold his half 
share to Gaya Prasad with the result that 
■tsansidhar and Gaya Prasad became the 
second mortgagees. In 1893 two suits were 
brought by the first and the second mort- 
gagees respectively for foreclosure on both 
the mortgages and these suit3 were decreed 
on ord January 1896 which was within the 

, fix ° d for ademption. Gaya Prasad 
paid into Court the deorotal amount under 

, r8 ‘' mor tgage and thereafter made an 
1 P cation that the decree for foreclosure 

pared “°. rt 8 a ged property may bo pre- 

remTl n h0 ground that the proper 
suit r 2 aya Prasad was to institute a 
wh ch G w a L% Pra8ad then instituted a suit 
the around b . y fche Hi S h Court on 

and his urn ^ the Suifc was misc onceived 

execution dn Qr ? medy was to a PP ly <*e 
closure Thl"‘t 11 ?? 0 . 11 ? for an or der of fore- 
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lS proce ediDg jfc was not ques- 
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tioned that Gaya Prasad by reason of having 
paid off the prior mortgagee acquired the 
same rights as those of the prior mortgagee 
and could enforce that right. 

In 29 Cal 154 1 - to which reference has 
already been made the facts wore these: In 
1SJ1 certain property which was subject to 
two mortgages was attached by the Sheriff 
of Calcutta at the instance of a creditor. At 
the time of the attachment the mortgagor 
was making arrangements with one Mustafi 
for an advance to enable him to pay off the 
owo mortgages and tins arrangement was 
duly carried out in October 1891. The re- 
sult was that the old mortgages were paid 
off and the properties comprised in them 
were re-conveyed to tho mortgagor and the 
deeds by which they were re-conveyed 
were made over by him to Mustafi and he 
executed a mortgage bond in favour of the 
latter. In July 1892 part of tho property 
mortgaged was sold under execution to 
Idinobandhu who claimed to be entitled to 
the property bought free from encum¬ 
brance. Thereupon, Mustafi having died, his 
widow brought a suit claiming a lien over 
the full amount of the mortgage bond. This 
claim was upheld and it was held that 
though the mortgagor had paid off his own 
debts out of the money received from Mus- 
tah, he had done so for the benefit of the 
latter and in performance of the agreement 
with him. Mustafi was thus allowed to en- 
orco his charge upon the property. What 
is to bo noted is that Mustifi did not merely 
use his right to subrogation as a shield, but 

he was allowed to enforce it by means of a 
suit. 

In 39 Cal 527 13 it was recognized that 
ie right of subrogation acquired by Mt. 
Alfan on payment of the zarpeshgi debt of 
November 1874 could be enforced by means 
of a suit, but as the suit had been brought 
after the right of the prior mortgagee to en¬ 
force his mortgage had been barred it could 
not succeed. This case also confirms tho 
view that the right of subrogation could be 
enforce 3 even under the old law. In 38 All 
dyH ' a suit was brought by a puisne mort- 
gagee and a preliminary decree was passed 
in that suit. The plaintiff was given the 
right to redeem a prior mortgage covering 
the mortgaged property as well as other 
property. The preliminary decree, however, 
did not specify this property as the pro- 

we^e t ?-H WnC \, fche mort} S a S0e-plain tiffs 

were entitledjnjhe event of non-payment. 
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The plaintiff-mortgagees having paid off a 
prior mortgage it was held that they were 
entitled, notwithstanding this omission, to 
final decree for sale of the property com¬ 
prised in both mortgages. In this case 
strictly speaking the question as to whether 
the subrogee could enforce his right by 
means of a suit or use it as a shield did 
not directly arise, but it does not seem to 
have been questioned throughout the pro¬ 
ceeding that his right could be enforced. 

Other cases cited on the subject were 8 

P L T 255 28 and 1939 P W N 8, 29 but I 

think that I have said enough to show that 
a person who is subrogated to the position 
of a prior mortgagee has all the rights of 
that mortgagee including the right of en¬ 
forcing the mortgage. S. 74 of the old Act, 
though it contained only an incomplete 
statement of the law of subrogation, makes 
this clear and the expression “subrogation” 
itself means the substitution of one credi¬ 
tor for another by operation of law. In my 
opinion, therefore the answer to the second 
question should be that a person who is 
subrogated is entitled to enforce the prior 
mortgage, in respect of which he acquires a 
right of subrogation, as well as use it as a 
shield. It may be that in most cases he 
will be satisfied with using it as a shield 
only but the right to enforce it is there and 
can be exercised when necessary. 

Dhavle J.—I have had the advantage of 
reading the judgments prepared by Fazl 
Ali and Manohar Lall JJ. S. 63 is a saving 
clause, and if there had been no saving 
clause at all, none of the provisions of Act 
20 of 1929, so far as they purport to affect 
the acquisition of rights would have been 
held applicable to rights acquired before 
the passing of the Act. What the saving 
clause does in form is to limit what may 
be called the retrospective operation of the 
new provisions. The first part of S. 63 is 
restricted to the 22 Sections specified in it, 
and provides that no rights already acquired 
will be affected by the provisions of this 
group of Sections. It is important to notice 
that in this part the question of whether 
the saving is to extend to future litigation 
or is to be confined to pending litigation is 
not raised. In the second part of the Section 
it is provided that the other Sections shall 
not affect (to put it very briefly) pending 

28. Mohammad Tabarak Ali Khan v. DalipNarain 

Singh, (1927) HAIR Pat 117=98 I G 968= 

8PLT 255. 

29. Kamalapati Devi v. Jageshwar Dayal, (1939) 

26AIR Pat 375=183 I C 400=18 Pat 342= 

1939 P W N 8. 


litigation. The non-saving of past transac¬ 
tions as regards future litigation in relation 
to these other Sections does contrast not 
only with the saving in the first part of the 
Section but also with that in the second 
part; and the third part of the Section 
merely puts these two savings together. It 
seems to me that in the very nature of 
things these savings cannot run into each 
other; that for instance, no question could 
arise whether the right of subrogation now 
mentioned in S. 92 could in any event be 
affected by any of the 22 Sections specified 
in part 1 of S. 63. Being expressed in 
somewhat general terms the Section is un¬ 
doubtedly not very easy to follow, but I 
find it a little difficult to agree in the view 
expressed in Lucknow and suggested in 
other places, that the three parts of the 
Section are not logically arranged. My 
learned brother Fazl Ali J. has not only 
examined the structure of the Section very 
closely but also dealt in detail with the 
position under the old Transfer of Property 
Act and the case law as we find it at the 
time of the passing of the Amendment Act 
20 of 1929. I do not think it necessary to 
develop that point over again, but consider 
it sufficient to express my entire agreement 
with Fazl Ali J., as regards both the points 
referred to this Full Bench. 

Manohar Lall J. — I regret that I have 
the misfortune to differ from the views 
expressed by Fazl Ali J., upon the’second 
question which invites a decision as to 
whether the provisions of S. 92 of the 
amended T. P. Act are retrospective. It is 
unnecessary to state the facts of the pre¬ 
sent case because the question which re¬ 
quires to be answered is an abstract 
question of law wholly independent of the 
facts. It should be stated at the outset that 
the word retrospective is inappropriate, 
and the question is not whether the Section 
is retrospective. Retrospective operation is 
one matter, interference with existing 
rights is another. If an Act provides that 
as at a past date the law shall be taken to 
have been that which it was not, that Act 
I understand to be retrospective. See the 
observations of Buckly L. J. in (1911) 2 Ch D 
l 30 at page 11. The illustration at page 12 
makes the distinction clear : 

Take the case of a contract to pay money upon the 
event of a wager, or the case of an insurance 
against a risk which an Act subsequently declares 

30. West v. Gwynne (1911) 2 Ch D 1= 80 Jj J Ch 
578=104 L T 759 = 55 8 J 519 = 27 T L R 
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to be on 0 in respect of which the assured shall not 
have an insurable interest. In such a case, if the 
event has happened before the Act is passed, so 
that at the moment when the Act comes into 
operation a debt exists, an investigation whether 
the transaction is struck at by the Act involves an 
investigation whether the Act is retrospective, 
buch was the point which arose in (1848) 2 Ex- 
2231 and (1Q93) 1 Q B 41.32 But if at the date of 
the passing of the Act the event has not happened 
then the operation of the Act in forbidding the 
subsequent coming into existence of a debt is not a 
retrospective operation, but is an interference with 
existing rights in that it destrovs A's ri-ht in an 
event to become a creditor of B." ° 

Tho question to be decided here ig whe- 
ther the third part of the provisions embo¬ 
died in S. 92, which confer the right of 
subrogation on a person who has advanced 
to a mortgagor money with which the 
mortgage has been redeemed provided there 
is an agreement by a registered instrument 
is addressed to the case of all agreements 
or only of some, namely those agreements 
embodied in documents registered after the 
passing of the Act on 1st April 1930. The 
question therefore is as to tho ambit and 
the scope of the Act and not as to the date 
from.which the new law as enacted by the 
Act is to be taken to have been the law. 
Numerous authorities have followed the 
dicta of eminent Judges in England who 
have laid down the principles that should 
he kept in view by the Courts when they 
are called upon to construe a statute which 
professedly alters tho law affecting the 
rig s of the litigants. These cases are 
quoted in the judgment of Roberts C. J., in 

t? * o^o nch caS0 re P°rted in A IR 1938 
Rang 306 and establish the canons of 

construction which I ventured to point out 

in the case dealing with the applicability of 

p‘ n f ARA 2 0 !. tho amon derl T. P. Act in 17 

is reauh-ad^'fl 9 |' In evory CaS ° fche Courfc 
LeeklTt d t0 fiDd ° ut the iQfc 0 n tion of the 

bera£ f eXpreS80d by the words deli¬ 
berately and carefully adopted by it. In 
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that it speaks only as to the futuro. It is 
common ground that a person who had 
advanced before the passing of tho amend¬ 
ing Act to a mortgagor money with which 
the mortgage has been redeemed was under 
the old law subrogated to the rights of the 
mortgagee whose mortgage has been re¬ 
deemed even though tho mortgagor had not 
agreed by a registered instrument that such 
person shall be so subrogated provided the 
Courts could infer such an agreement upon 

the facts of the case in circumstances which 
are amply illustrated by the decisions of 
their Lordships of the Judicial Committee 
reported in 10 I A 62 25 and 39 I A G8. 13 
The question to be determined is whether 
such a person who has advanced money to 
the mortgagor before 1st April, 1930 under 
circumstances which secured to him the 
right of subrogation is to bo debarred from 
exercising that right by reason of the fact 
that he has not taken tho precaution of 
having an agreement with the mortgagor 
by a registered instrument, which precau¬ 
tion was unknown to him and which is 

f?VoA r °« d ?« ed for thQ firsfc tima by S. 47 
of Act 20 of 1929 which received the assent 

p^ornor General on 1st October 
a ,.“' came 10 te force on 1st April 1930. 

X r ° ^. 1 * culfc y which has arisen in the ap- 
phcabihty of this Section to transactions 
which took place before 1st April 1930 arises 
fr °°iY fc ^ demonstrably ambiguous words 
used by the Legislature in S.63 of the Amend- 

of S the Am S r 6Cti0n tbB P rov ' s ions 

of the Amending Act contained in the 22 

are ex P ressl y declared 

not to affect the terms or incidents of any 

t ra ° a . f , er °l Property, or the validity, in¬ 
validity effect or consequences of anything 
aiready done, or any right, title, obligation 
or liability already acquired, accrued or in 
curred before 1st April 1930 nor any 

St y tifT pr °° 00di . n S in respect of such 
right, title, obligation or liability. Then 

reference is made to the other provisions of 

the Amending Act and it is provided that 

nothing in any other provision of this Act ahnii 
render inva.Md or in any wav a fW .°\S a11 

already done before tho first day of April S” 3 

any proceeding pending in a Court o/that date 


The intention and meaning of thn T 

•lure up to this place i, eleaVkamolpK 

the provisions of the 22 Sections shall not 

1“ A f r i! 

«■» .wi n:r; s i xs 

that date. But it wi ? U bo 
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is stated as to -whether the other provisions 
of this Act shall apply so as to affect the 
validity of anything already done or the 
right, title and obligation already acquired 
before such date. It is, however, suggested 
that the Court must necessarily draw an 
inference that the Legislature intended 
that the other provisions of this Act shall 
operate so as to affect everything which has 
not been brought before a Court in any pro¬ 
ceeding pending on 1st April 1930. Then 
follows the concluding portion of S. 63 
which enacts that 

any such remedy and any such proceeding as is 
herein referred to may be enforced, instituted or 
continued, as the case may be, as if this Act had 
not been passed. 

It is argued that it is unreasonable to 
think that the Legislature took the trouble 
of expressing itself in such an elaborate 
way if its intention was not that the provi¬ 
sions of the Sections other than the 22 Sec¬ 
tions enumerated in the opening words of 
S. 63 were to apply to all transactions 
effected before 1st April 1930, unless these 
have been made tho subject of any pro¬ 
ceeding pending on that date. Therefore, 
in some reported cases the learned Judges, 
feeling the apparent difficulty in construing 
the concluding portions of this Section, have 
attempted to re-cast the Section by trans¬ 
posing the words that follow from tho 
second line of sub-cl. (d) : for instance see 
AIK 1938 Oudh 127. 10 But, in my opin¬ 
ion, this mode of the construction of a 
statute is novel and with respect it is not 
permissible to the Courts to do so. If the 
Legislature has taken the trouble to enact 
the Section in an elaborate way it must be 
assumed to have also taken the trouble to 
express its meaning in and by the words 
which it has chosen to put in the Section. 

The critical question to consider is what 
is the meaning of the words ‘ any such 
remedy and any such proceeding as is 
herein referred to.” It seems to me that 
the words are capable of one meaning only. 
The word “such” necessarily implies that 
the remedy and proceeding referred to has 
been already dealt with. Proceeding there¬ 
fore from the concluding words of this Sec¬ 
tion I look above and find that in sub-cl. (d) 
the words used are “any remedy or procee¬ 
ding in respect of such right, title, obligation 
or liability.” Here again, the word “such” 
is used and therefore I have to look above 
for seeing the right, title, obligation or liabi¬ 
lity which is referred to and I find that the 
right, title, obligation or liability is expressly 
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mentioned just above in sub-cl. (c), that is 
to say, “any right, title, obligation or liabi¬ 
lity already acquired, accrued or incurred 
before such date.” It seems to me therefore 
on a pure grammatical and plain reading of 
the Section that the words of S. 63 are a 
positive direction to the Courts that any 
remedy and any proceeding in respect of 
any right, title, obligation or liability already 
acquired, accrued or incurred before 1st 
April 1930 may be enforced, instituted or 
continued, as the case may be, as if this Act 
had not been passed. I see no difficulty in 
so understanding the Section because this 
satisfies the requirements of the ordinary 
rules of construing a statute and also avoids 
the shocking of one’s sense of justice if it 
was not held that the act of payment to a 
mortgagor which was legal at the time of 
doing it in such circumstances as gave the 
right of subrogation to the creditor is still 
kept lawful. It may be observed that the 
last line of this Section is “as if this Act 
had not been passed” and not as if the 22 
Sections enumerated in the opening para¬ 
graph of S. 63 had not been passed. I there¬ 
fore find myself in agreement with the 
views expressed by the learned Judges of 
the Kangoon High Court and in particular 
I agree respectfully with the observations of 
Dunkley J. where he arrives at the same 
conclusion in these words : 

There is no justification whatever for holding 
that in this sentence the expression “such remedy” 
means and includes only a remedy in a pending 
proceeding. Consequently, the conclusion would 
appear to be that S. 63 specifically provides that 
no provision of Act 20 of 1929 shall affect vested 
rights which were acquired or accrued before 1st 
April 1930. 

Let me read S. 63 by using the word* 
“subrogation,” with which we are concerned 
at the relevant places. The Section would 
read thus: “Nothing in any of the follow¬ 
ing provisions of this Act (namely the 22 
Sections) shall be deemed in any way to 
affect any right of subrogation already ac¬ 
quired or accrued before the first day of 
April 1930 or any remedy or proceeding in 
respect of such right of subrogation and 
nothing in any other provisions of this Act 
shall render invalid or in any way affecti 
anything already done before 1st April 1930- 
in any proceeding pending in a Court .on 
that date and any remedy of subrogation 
may be enforced, instituted or continued as 
if this Act had not been passed.” I do nofe 
see any difficulty in so reading the Section. 
This is at least one plain reading of the Sec¬ 
tion and if the Legislature chooses to employ 
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ambiguous words the Courts will refuse to 
give a construction which would interfere 
with the existing rights. An instructive 
case is reported in 31 I A 30. 33 In that case 
the suit was brought by the heirs of Imtiaz 
Fatima to recover certain villages which 
were in her possession when she died in 
December 1894. She was the surviving 
widow of one Murtaza Bakhsh, who died 
in 1865. The defence to the action was 
that as provided by Act 1 of 1S69 which 
came into operation in January of that year 
the name of Murtaza Bakhsh was entered in 
certain lists as required by that Section 
and by virtue of S. 10 of the Act the Courts 
were compelled to regard such lists as con. 
elusive evidence that the persons named 
therein were talukdars or grantees within 
the meaning of the Act and therefore it was 
contended that as S. 10 provides that the 
Court shall take judicial notice of these lists 
and shall regard them as conclusive evi¬ 
dence that the persons therein named are 
such talukdars, it must be held that on the 
death of Murtaza Bakhsh the estate vested 
in the widows for life and on the death of 
the surviving widow, namely Imtiaz Fatima, 
the defendants as the next heirs of her 
husband were entitled to succeed. Lord 
Lindley in dealing with this contention 
while delivering the judgment of the Board 
observed as follows : 

The whole case turns on the entry of Murtaza 
-Bakhsh s name in two of the lists ordered to bo 
made by the Act of 16G9. S. 10 of the Act compels 
tno Courts to regard such lists as conclusive evi¬ 
dence that the persons named therein are taluqdars 
or grantees within the meaning of the Act. When 

♦£Sff fi v S referre< ? to are looked at, it will be found 

^ a “ 81 X J i8ts: seeS. 8. Murtaza Bakhsh’s 

fo “V 8 * n Q he fi i 6t and third * ' rhe entries thero- 

tw hi • ; 8 v &nd 10 aro conclusive evidence (1) 
dar t wifhtn t °fi b0 COD6ldered as having been a taluq. 

list 1 and roww G ? UiDg ° f th0 Acfc: 6GG S9 * 2, l 
sanad’ bnd 2 that n 6 Was a talu< l dar to whom a 
to th G c R t.t madG Glaring that the succession 
to the estates comprised in it should be regulated 

y Th h - ule of Primogeniture: see 8s. 2, 8, lift 3. 
would te D dec“fv 0 t3 if the ear P ere . m P t ° r y- and 

It i« nnt h1 “.they applied to this case. 

principles oHntIr Ver f ln accordanc0 with sound 

retrospective 'effect™ T*he t0 g \ V6 them a 

Ss 8 anrlin ca i { he . Court cannot construe 

estates of a &S to de P rive the successors of the 
tions came P into n n Wh ° ^ died ***** thosG Sec- 
acquired "on hfe death” ° n ° £ rightS Which th< * 

of S* fc ° cons ider language 

fiDd oufc if the terma If 

the £ * he “ 8e ^ea indicate whether 
the Court is bound to cons t rue this Section 
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so as to make it applicable to transactions 
before 1st April 1930 and thus infcerfore 
with vested rights. The first part of S. 92 
refers to S. 91 which is expressly omitted 
from the operation of transaction before 1st 
April 1930. I agree that it cannot be rea¬ 
sonably argued that by reason of this fact 
alone all the provisions of S. 92 should be 
held to have a similar effect but observe 
the true import of tho provisions thereafter. 
The second clause states that the right 
conferred by this Section is called the right 
of subrogation. But there existed what was 
called a conventional right of subrogation in 
favour of a person if he satisfied the re¬ 
quirements laid down by the decisions 
already referred to irrespective of the fact 
whether the mortgagor had agreed with 
that person by a registered instrument or 
not. There was no statutory right of subro¬ 
gation to be found anywhore within the 
four corners of the unamended Transfer of 
i roperty Act and a restricted kind of right 
o D ° W joeing inserted for the first time by 
. J2. The Legislature is therefore recog- 
nixing a limited right which they are con. 
ferring by this Section. It is reasonable 
therefore to assume that the Legislature in- 

\° , confine this mw right to events 
that had happened after 1st April 1930. 

The Section does not profess to deal with 

a‘ C t exi sted already before 1st 
April 1930. It seems to me therefore that 

the language of S. 92 itself suggests that it 
cannot apply to transactions which had 
happened before 1st April 1930. 

I may at this stage conveniently and 
shortly deal with tho arguments which were 
accepted in some cases that where an inter¬ 
val of time is left between tho date of the 
publication of the Act in the Gazette and 
the date on which it comes into force it 
must be assumed that tho Act has retros¬ 
pective operation on earlier transactions 
because, so it is argued, it was open to the 
litigants to enforce their right of action if 
they so chose before the date upon which 
the Act came into operation. This argument 
has been authoritatively rejected in (1878) 

A Lj 082 . In that case the instruments 
which had failed in the formalities required 
by the earlier Act would have become valid 
and operative upon property or upon per. 
song by the passing of the Act of 1874. 

ol lord r Af ™‘ 3 " SMd th “‘' “ “» 

nrnnn r h f 0l !i? f fc ^ e 9ub jects of Scotland upon whose 

failed in it^ aiTf° f \ ny J instrum ^t which had 
tailed in its formalities had fallen before the Act 
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passed, would be subject to have that instrument 
springing into validity and operating upon their 
property or upon their persons unless within the 

two or three months to which I have referred_ 

the commencement of the Act was two or three 
months after the date of the royal assent — they 
instituted an action of declarator to have the in¬ 
strument declared invalid, 

but Lord Cairns repelled the argument 
observing : 

The thing might have passed out of their recol¬ 
lection, it might have been treated years before the 
Act of 1874 had passed as a document which went 
pro non scripta, and yet they might find that 
under the ambiguous words of S. 39 the instru¬ 
ment came again into validity. The proposition 
only requires to bo stated in that way to show that 
this is a construction which your Lordships would 
not arrive at unless compelled by the strongest and 
clearest words of the statute. It is admitted that 
the words are not clear, that they are ambiguous, 
and if so it appears to me that these considerations 
to which I have adverted would at once lead your 
Lordships to refuse to adopt that construction 
which would produce the gross injustice and the 
gross anomalies to which I have roforred. 

These observations apply a fortiori to the 
present case whon it is remembered that 
the right of subrogation is both an offensive 
and a defensive weapon, that is to say, it 
can bo used as a sword or as a shield. I fail 
to understand how a person who has a right 
of subrogation and wants to use it as a de¬ 
fence to an action cam exercise that right 
by becoming a plaintiff in the action be¬ 
tween October 1929 and April 1930 because 
unless a suit is instituted by a third person 
over whom he has no control he cannot 
exercise the right of subrogation as a de¬ 
fence. I cannot conceive that the Legisla¬ 
ture would take away the existing rights 
without saying so in clear, unambiguous 
and express terms. I wish to draw atten¬ 
tion at this place to the observations of 
of Lord O’Hagan at p. 601 in (1878) A G 
582 20 where he assumed that up to the year 
1874, when the Act in question was passed, 
there was absolutely no validity in the deed 
and proceeded : 

Can we suppose that in that year, no right ex¬ 
isting, as the conditions of a valid execution had 
not been fulfilled, the Legislature intervened, and 
by equivocal words, without any expression or 
clear intention, and in direct opposition appa¬ 
rently to public policy and private interest, esta¬ 
blished a right that never before had any existence? 

I Bhall not occupy your Lordships’ time by saying 
again what has been already said of the evils re¬ 
sulting from such an interpretation and the un¬ 
reasonable consequences attaching to it. A man 
who, on the faith of the construction which, as I 
think, must now be taken to be correct, had ad¬ 
vanced a large sum of money on a purchase would, 
if the view of the appellants were adopted, be de¬ 
prived of all his outlay. An heir or next of kin, 
who for a number of years had possessed property 
in the assurance that the law of the land had given 
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it to him and would protect him in it, might find 
himself all at once deprived of that property by an 
ex post facto decision, and his family are beggared 
by a construction of which nobody perhaps had 
ever thought before. Those are consequences of a 
very serious kind; and although Mr. Benjamin 
said that in a matter of this sort there are no ves¬ 
ted interests which your Lordships should regard, 
I cannot concur with him. The vested interests are 
those of a man who, acting upon the law as he 
understands it, and as it really turns out to be, has 
advanced his money or changed his position; and 
it cannot be said that in these circumstances such 
interests do not deserve protection. 

Lord Blackburn in concluding his speech 
in that case observed : 

My ground for saying that 8. 39 is not retros¬ 
pective is, that if it were retrospective it would 
have the effect of making that a valid contract 
which, as the law stood at the time it was execu¬ 
ted, was not valid at all. 

Although this case deals with a converse 
situation, in my opinion, the observations 
of these noble Law Lords who took part in 
the discussion are of great assistance in 
supporting me in the conclusion at which I 
have arrived because the construction that 
S. 92 must apply to all past transactions 
would involve the consequence, as was forc¬ 
ibly pointed out by Lord O’Hagan at p. 601, 
of depriving the rights which undoubtedly 
existed to a person who on the faith of the 
law which obtained before 1st April 1930 
had advanced a large sum of money to a 
mortgagor by which the mortgage had been 
redeemed under circumstances giving the 
person so advancing the right of subroga¬ 
tion. Such a person has a vested interest 
because acting upon the law as he under¬ 
stood it and as was laid down by the high¬ 
est judicial tribunal in the Empire he 
advanced the money and changed his posi¬ 
tion. In these circumstances it must be 
held that such interest deserves protection. 
With such consequences staring in the face 
are we necessarily required to give a retros¬ 
pective meaning to this Act although we 
not only have no express words capable of 
such meaning, but we have in the Act itself 
a clear indication that any right, title, obli¬ 
gation or liability already acquired, accrued 
or incurred before 1st April 1930 shall re¬ 
main as if this Act had not been passed ? 
These words seem to apply to a future 
judgment upon a future instrument brought 
for judgment after the passing of the Act. 

As the result of the amendment of the 
Transfer of Property Act another Act (Act 
21 of 1929) was passed to supplement the 
Transfer of Property Amendment Act of 
1929. This Act received the assent of the 
Governor-General on 4th October 1929, 
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■that is to say, three days after the Act 20 of 
1929 received the assent of the Governor- 
General; but the two Acts came into force 
on the same day, namely 1st April 1930, 
and therefore it must be taken that the two 
Acts are parts of the same enactment. By 

? ?ol ct 21 of 1929 ’ S - 2 7• Specific Relief 
Act, 1877 was amended and rights have been 

given to the lessor and the lessee for suing 
the other for specific performance of the 
contract to lease immovable property made 
in writing under certain conditions, but at 
the end of S. 3 it is stated that this Section 
applies to contracts to lease executed after 
1st April 1930. This Section was necessary 
because of the provisions of S. 53.A which 
is to be found in S. 16 of Act 20 of 1929 
which again is one of the Sections not 
enumerated in the opening clause of S. 63. 
J-he Legislature has therefore itself given 
indication that a suit for specifio perform, 
anco of contract to lease can be brought 
provided the contract to lease is after 1 st 

Lon 11 ‘hereby affirming the proposi- 

b on which I have taken pains to establish 
bhat where rights and obligations have 
already accrued before 1st April 1930, the 
Amending Act of 1929 was not intended to 

iQ fc oo f ?u° fcherewlth - B y 8. 10 of Act 21 of 
1929 the provisions of the Registration Act, 

1908, have also been amended. By sub. 

• ( A sub.cl. (b) of S. 49, Registration Act, 

nas been amended by inserting a proviso that 

an unregistered document affecting immov- 
able property and required by the Registra- 

1889 f ^ thS TraDsfer of Proport^ Act, 
1882, to be registered may be received as 

evidence of a contract in a suit for specific 

or as TfdT UDde , r thS SpSCific R ° lie{ Acb - 

conZ,7 T 0f P arfc Performance of a 

Ad, Th.S’MtorT’iS °V 3 'h 3 A ' T - ?• 

provides that S ' whlch 0X P r e88ly 

tom^ot inoidenta of BhaI1 f b ® deomed to affect the 

property made or effecWI ^ ra f usfer or disposition of 
/ ciae or effected before let April 1930. 

(e) ex'pSrteif SUb ; ClS - (bX (c) ’ < d > and 

validity, effect oTp mtaCfc tha validifcy - in - 

already done or Tuff “Tk? 069 T anythin g 

seems to me very clear f ° r ° date ' 
sions fchnf fi-. ^ c f©ar from these provi- 

s - 53 - A 

existed before 1st A ° .. ra '^‘ 9aotloa3 which 

noticed that in ordeTto ^ Ifc wiU be 
benefit of S 53 A If fc glve a P 0rson the 

the terms of the 9 T St bo able fco Prove 

r.™» Z 1 t ich “7 

deration any immovable TrTTt k C ° n8U 
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writing signed by him. S. 49 as it stood 
required such a contract to be registered 
and the amendment of S. 49 is by the 
express terms of S. 15 of Act 21 of 1929 
not to affect the terms or incidents of any 

^ r n a o ° sf0r of P r °P 0rfc y made before 1st April 
lJdO with the result that the terms of that 
contract upon which the person wishes to 
found the benefit of S. 53-A cannot be 
proved. My brother Wort and myself took 
this view of the operation of S. 53-A in the 
case already roferrod to. In A I R 1940 
Bom 90 u Beaumont 0. J. noticed this as¬ 
pect of the matter but suggests that the 
Legislature has made a slip in the drafting 
of the amending Acts. With great respect I 
do not agree with this view. The Le«isla- 

a ? .T 9 . be6n careful in 80 amending the 
Acts that it is made clear that S. 53-A is 

not retrospective. The learned Chief Jus- 
tice observes : 

thT LTk! P° in ‘ 6dout S. 53-A expressly provides 
that in the contracts referred to in suite of nnn 

registration the transferor is debarred Rom enforc' 

ing his rights. If no amendment had been made 

n the Registration Act, it seems to me clear that 

8 . 53-A would have overridden S. 49, Registration 

Act, in respect of contracts falling within the for 

“o e n t S h„ 0t r- ,T Ut ’ 1 * Uppose from Tcess of cau 
8 Q L a 8 ' ? re , thought it desirable to amend 
Lh® d accordingly a proviso was added to that 
Section as from 1st April 1930 which so far It 
material enacts that an unregistered document 
affecting immovable property and required by thfe 

Act is expressed iu terms almost identical with 

aa 2JMUL3S s£-r 

lam unable to agree that if S. 49, Regis- 
trution Aofc, had not been amended S. 53-A 

ActThTr 6 ° V , 6 7 idd0n ?■ 49 ' Registration 
Act. The Legislature itself did not think so 

and therefore had to amend the Regisfcra- 

tion Act. The reception of a document 

embodying contract in evidence affecting 

immovable property waa forbidden by the 

then Registration Act. The learned Chief 
Justice then proceeds : 

It is argued that as the transfers in th\ a ^ 
wore made before 1st April 1930 and had not h S& 
registered they could not be relied nnr,n 

in evidence and that the amendmTt 0 “°S 

t^f effect.°H that Ts cofrectts ”° 

T p D Act h am t ri e ht iQ ‘Making th“t S 7s2° 
seem' t thero Would 

amending Acts It ctnnot h,^ draf . fcia g of the 

make the amendment of the Transfer 1 ^ fc p ndo£i to 
Act retrospective and to make tlf ° £ I ro P orfc y 
amendment of the Registration Tf 00aaa 3 ueQtiaI 
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Legislature. It seems to me that the amendment 
of S. 49, Registration Act, was only passed exabun- 
dante cautela and was not necessary and the fact 
that that amendment was not made retrospective 
cannot, I think, have any great weight in consi¬ 
dering whether S. 53-A, T. P. Act, is made re¬ 
trospective. 

"With very great respect, the easy solu¬ 
tion of the difficulty which presented itself 
to the learned Chief Justice was to hold 
that S. 53-A, T. P. Act, was not retrospec¬ 
tive. If this view had been adopted, there 
was no conflict between the two amend¬ 
ments deliberately and necessarily made by 
the Legislature. In a .recent decision of this 
Court to which my brother Fazl Ali J. was 
a party a similar view has been taken. 
That case is reported in 19 Pat 90 31 and 
dealt with the question as to whether the 
plaintiff could claim specific performance 
of an agreement for sale of certain property 
executed in 1928. The plaintiff had paid a 
sum of Us. 200 in part payment and had 
obtained possession of the land. He had not 
paid the remaining sum of Es. 100 though 
he was willing and ready to do so. In the 
meantime the defendants had settled the 
lands with the other defendants. It was 
held by Agarwala J., who first heard the 
appeal, that the agreement sought to be 
specifically enforced could not be put into 
evidence by reason of the fact that it had 
not been registered. An appeal was then 
preferred under the Letters Patent of the 
Patna High Court. His Lordship the Chief 
Justice in delivering the judgment with 
which Fazl Ali J. agreed, made these obser¬ 
vations after quoting the proviso which 
has been inserted in S. 49 of the amending 
Act of 1929 : 

There can be no question that if this latter pro¬ 
viso applied to this case, the agreement, though 
unregistered, could be adduced in evidence. It has 
however been contended on behalf of the respon¬ 
dents that this proviso cannot affect the case by 
reason of the fact that it only came into force in 
the year 1930. The proviso was added to S. 49, 
Registration Act, by 8. 10, T. P. (Amendment) 
Supplementary Act, 1929; and S. 15 of that Act 
expressly provides that nothing in the Act Bball 
he deemed to affect (b) the validity, invalidity, 
effect or consequences of anything already done or 
suffered before the Act came into force; and 8. 1 
(2) provides that the Act should come into force 
on 1st April 1930, 

The respondents argue that one of the effects or 
consequences of non-registration of the agreement 
in question was that it could not be adduced in 
evidence and such was undoubtedly the case until 
this amending Act was passed. If the amending 
Act applied to transactions which took place 
before the passing of the Act, then the conse- 

34. Kubad Mia v. Guhi Mia, (1940) 27 A I R Pat 
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quences of non-registration would no longer apply. 
However as the Act is not to affect the validity, 
invalidity, effect or consequences of anything: 
already done, it is urged that any document executed 
before the Act, which could not be adduced in 
evidence by reason of non-registration, is not 
affected by the amending Act. On behalf of the 
appellant however it is contended that the High 
Court at Allahabad has taken a different view. It 
is urged that this proviso relates only to procedure, 
and there is no reason why the proviso should not 
be considered to be retrospective. In 56 All 142 36 a 
Bench of the Allahabad High Court held that a 
document executed before the Amending Act 21 of 
1929 could be adduced in evidence after the passing 
of that Act though it had not been registered as 
required by the Registration Act at the time when 
it was executed. The learned Judges stated that 
the matter was one relating to procedure, and 
therefore the amending Act could be regarded as 
retrospective. It was not brought to the notice of 
the learned Judges however that S. 15, Amending 
Act 21 of 1929 makes this provision applicable only 
to transactions entered into after the passing of 1 
the Act and, in the absence of any reference to 
S. 15, Amending Act, 21 of 1929, this case cannot 
be considered as any authority in support of the 
appellant’s contention. Rowland J. in 14 P L T 
628 s6 held that the amendment of the Transfer of 
Property Act by the Amending Act 21 of 1929 can¬ 
not assist a plaintiff whose suit was commenced 
before that Act came into force, as such proceedings 
were expressly saved by 8. 15 of the Amending Act. 
In my view the reasons given by Rowland J. in that 
case apply equally to this case. S. 15 of the Amending 
Act 21 of 1929 expressly says that any remedy or 
proceeding or anything done in the course of any 
proceeding pending in any Court when the Act came 
into force, was not to bo affected by the Act. The 
same Section also says that the validity, invalidity, 
effect or consequence of anything already done or 
suffered before the Act came into force was not to be 
affected by the Act. As I have stated, one of the 
consequences of failure to register this document was 
that it could not be adduced in evidence. That 
was a consequence which the Act expressly states 
should not be affected. In my view therefore the 
proviso to 8. 49 did not have retrospective effect 
and therefore cannot affect this agreement which 
was executed four years before the Amending Act- 
21 of 1929 came into force. 


I respectfully agree with these observa¬ 
tions. It is then argued that if the provi¬ 
sions of the Amending Act (20 of 1929) are 
examined they show that important changes 
were made in the existing Act. These have 
been enumerated in the judgment of my 
learned brother Fazl Ali J. f and it is argued 
that all the Sections which effect these 
amendments, excepting Ss. 16 and 47, have 
been specifically referred to as being nob' 
retrospective. S. 16 gives effect to the doctrine 
of part performance by inserting S. 53-A, 
and S. 47 deals with the question of subro¬ 
gation by inserting S. 92. It is therefore 


15. Sohan Lal v. Atal Nath, (1933) 20 AIR All 
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contended that the exclusion of these two 
last named Sections was deliberate and was 
designed to show that these two Sections 
shall have retrospective operation. But 
instances are found in numerous cases where 
the legislature has inserted a provision ex 

it may be that the 
Legislature was very careful in stating that 
these 22 Sections, though they may appear 
to have retrospective operation, are not to 
have retrospective operation and that the 
Courts were left to decide if Ss. 53-A and 
. 8 # k ou l<* at all be applied to cut into 
existing rights. The General Clauses Act 
(10 of 1897) itself embodies this well known 

i . S. 6. I now proceed 

fc ° exa “ lne some of the cases decided by 
other High Courts. In 54 All 89 7 37 the 
Court when considering the argument of 
Mr.Panna Lal that S. 92 had no application 
to the case before the Court because of the 

?nnn 9I ? n contained in S. 63 of Act 20 of 
1929 observed : 

These Sections (that is to say, S 3 . 92 and 101) 
are to have retrospective effect except in so far as 

iu?e liM 1 to have that effect according to the 
rule laid down. Now is there anything in this case 

which has already been done before 1st April 19'10 
in any proceeding pending in a Court on that date ? 

ffen again, is there any remedy and any such pro¬ 
ceeding as is referred to in Act 20 of 1929 which is 

1019 s Wc d°r ted t h r fc i h !u new P rovisions of Ss. 92 and 
10i We do not find that such is the case. Indeed, 

. L v al has been able to point out to 

1930 wht a h I'T d ° De this case before lst April 
and \v W 16 beiQ S un< 3ono by the new rule of law 

^ he remed >’ or proceeding which is 

101 °AlftW d , by u he P rovi8ion s of Ss. 92 and 

8ubrolation wV, aS u U d ° De is t0 Iay down a ™loof 
V A whlch was not contained in the un- 

of enuRv rul ° Was based on general ideas 

is gTng y i 0 aff, ^ CaUn0t be ? aid that new Act 

101 of the •—*« 

nn(^l fch Sr ff fc re3pect - fch ese observations do 
whichTha ^ t0 d6aI With the situation 
^ the nrn J 6 - 6 a 7°o Ured fco point ^tabove. 
Acta re Pr a al ri 0f S - 92 of the amending 
undoubtedly Sr hs J ve ™ troa Peetive effect, it 

fcinn toK* \ ^ a ^ ec ^ s the remedy of subroga- 

the posifcLn Z™ aV k ailabl ° fc ° ‘he person in 

learned Judges' 1 L m ° r f tgagee ‘ Tbe 

pectfullv f 0 fi 4 ay be Pointed out res- 

which had of b - 92 to a case 

Act was Passed a8 y i°find me f n< ;t d the 

the HU h Court “ ™ **>•<* 

=M9 ' 1932 > 19A1RAH489 
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S ^ b0rdinate Jud Z° which was dated 
27th March 1930 and which had confirmed 

the decree of the first Munsif bearing date 

1929, Ifc 8eems to me, therefore, 
that the learned Judges applied the provi¬ 
sions of the Act even against the express 
provisions of the second part of the con¬ 
cluding portion of sub-clause (d) of S. 63. 

The case which is more direct to the 
pomt is the later Full Bench case of the 

QQoL ab T ad Hlgh Cour t. ILE (1937) All 
c0. In that case Sir Shah Muhammad 

bulaiman C. J., considered the identical 

question at p. 897 and appears to doubt the 

^?. m o°n I is e 7 Xpre9Sed by tha Ful1 Bench in 54 
All 8J7 ' that the fact that the suit was 

already pending did not exclude the apnli. 

cability of S. 92, and pointed out that 

Mukerji J who delivered the judgment in 

a n vmia 1 R 6QC £ case decided in AIR 1934 
All 701 that 8. 53-A, T. P. Act, was not 

retrospective m its operation, although the 
reasoning in I L R (1937) All 880 38 applied 
wRh equal force to S. 53-A just as much as 
to S. 92. The learned Chief Justice while 
examining the provisions of the amending 
Act thought that if S. 63 had not included 
the words and nothing in any other pro¬ 
vision of this Act shall render invalid or in 

a ° y . way affect anything already done before 
1st April 1930 in any proceeding pending in a 
Court on that date” it might well have been 
argued that the Legislature was merely in 
serting ex majore cautela a provision in the 
opening words of S. 63 about the 22 Sections 
but concluded from this addition that the 
other provisions of the Act were made inap¬ 
plicable only when anything had already 
been done before lst April 1930 in any pro 

P 0ndl ug in a Court on that date and 
that the Legislature obviously intended that 

if there was no proceeding pending in a 
Court on 1st April 1930 the retrospective 
charactor of the other provisions of the Act 
should not be excluded and observed- 

No doubt the ordinary rule of interpretation nf 
a statute is that it should not be considered to 
have a retrospective effect so far as substantive 
rights are concerned unless it expression ™ t 
I ndia there is the provision in the In 

Act, 8. 6, to a similar effect. But inthd *?-*** 

Act there is much more than a 1 * “ 1 n g 
There is an express reference to • orD, ssion. 

Sections which are not to be retrosneer’ 11 s P? CI ’ fied 
is an express reference to all theother t ‘ Vea . n . d there 
the Act which are not to be retrospectivoTn^l 0 ? ° f 

fi cSbfS 
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contingency the other provisions of the Act were in¬ 
tended to have a retrospective effect. The reason is 
not far to seek. The Legislature had apparently 
thought that these other Sections are merely expla¬ 
natory in their character and declare the law which 
had existed prior to this amendment. Whether the 
Legislature was right or wrong in this assumption 
is not a matter for us to consider. We must give 
effect to the language of the Act as it stands and 
hold that the Sections of tho Transfer of Property 
Act not dealt with in the Sections enumerated 
in S. 63 have a retrospective effect, at least where 
no action was pending on 1st April 1930. 

With the utmost respect I do nob agree 
with this reasoning. If it is possible from 
the language of the Act to get the other 
view which I have ventured to express, I do 
not see any reason why the Court should 
necessarily adopt the construction that the 
Legistature has intended to take away the 
existing rights. If the Legislature was merely 
declaring the law which existed prior to the 
amendment there would be no controversy 
at all, but the Legislature has not declared 
the law which existed before the amend¬ 
ment. The Legislature is presumed to know 
the law which existed before the amend¬ 
ment and the very language adopted by it 
in S. 92 shows that it is so aware and there¬ 
fore is now declaring the law which should 
exist as to future transactions after 1st April 
1930. The language of the Section, as already 
pointed out states that the right conferred 
by this Section is called tho right of subro¬ 
gation and applies where an agreement is 
evidenced by a registered document. In 

AIR 1931 Mad 110, 40 Sundaram Chetty J. 
merely observed : 

It is clear that 8. 74, T. P. Act, has no applica¬ 
tion to the present case, as it deals only with the 
right of subrogation, declared in favour of a subse¬ 
quent mortgagee, by his discharging a prior mort¬ 
gage. The plaintiff has therefore no statutory right 
of subrogation. S. 92, T. P. Act, (as amended by 
Aot 20 of 1929) has no retrospective effect, and 
cannot govern the present case. 

But no reasons are given for this opinion. 
In 56 Mad 169, 41 Cornish J., in delivering 
the judgment of the Bench held that S. 53-A 
has no application to an agreement to trans¬ 
fer immovable property which was made 
prior to 1st April 1930, the date on which 
S. 53-A is expressed as coming into force 
and observed : 

The Transfer of Property (Amendment) Act (20 of 
1929), which introduced S. 53-A into the Transfer 
of Property Act, says that the Act, viz. the 
amending Act, shall come into force on 1st April 
1930, and the language of 8. 53-A itself does not 
indicate an i ntention th at it shou ld com e i nto . 

40. Pichaiyappa Chetti v. Govindaraju Mudaly, 

(1931) 18 AIR Mad 110=130 I C 506. 

41. Kanjee and Mooljee Brothers v. Shanmugam 

Pillai, (1932) 19 AIR Mad 734=139 I C 870= 

56 Mad 169=63 M L J 587. 


force on any other date. But it has been contended, 
in view of the provisions in S. 63 of the Act, that 
certain specified Sections (which do not include 
S. 53-A) shall not affect the terms and incidents 
of transfers of property made prior to 1st April 
1930, and that the inference is that S. 53-A was 
intended to have retrospective effect on transfers 
of property. Their Lordships of the Judicial Com¬ 
mittee in (1898) A C 469 42 have stated that re¬ 
trospective effect ought not to be given to a statute 
unless an intention to that effect is expressed in 
plain and unambiguous language. Judged by that 
test, the Transfer of Property (Amendment) Act 
(20 of 1929), in our opinion, fails to disclose an 
intention that S. 53-A was to have a retrospective 
effect. In support of the contention reference has 
been made to Act 21 of 1929, which is entitled “An 
Act to supplement the Transfer of Property (Amend¬ 
ment) Act (20 of 1929).” This Act is likewise 
expressed to come into force on 1st April 1930. It 
does not amend the Transfer of Property (Amend¬ 
ment) Act (20 of 1929) but it amends S. 49, Regis¬ 
tration Act, by enabling an unregistered document 
to be received as evidence of part performance of a 
contract for the purposes of S. 53-A, T. P. Act. 
The Act to supplement the Transfer of Property 
(Amendment) Act 20 of 1929 (Act 21 of 1929) is 
supplementary of the Transfer of Property (Amend¬ 
ment) Act (20 of 1929) and its provisions must be 
construed accordingly. And if, as we think, S. 53-A 
is applicable only to transfers of immovable pro¬ 
perty made after 1st April 1930, it must follow 
that the operation of the amendment made by 
Act 21 to S. 49, Registration Act, should bo simi¬ 
larly restricted. 


In 59 Mad 359 43 Varadachariar J. held 
that in the view he took of the construction 
of S. 92, it was not necessary to come to a 
decision on the question of its retrospective 
operation but made these important observa¬ 
tions : 

It is true that in 54 All 89737 a Full Bench of 
the Allahabad High Court held that the provision 
had retrospective effect but a contrary opinion has 
been expressed by a Bench of this Court in 56 Mad 
Igg 41 j would only add that, in deciding how far 
an inference in favour of “retrospective operation” 
is to be drawn from the fact that 8. 63 of Act 20 
of 1929 expressly excludes retrospective operation 
in respect of certain specified Sections, the remarks 
of Lord Hatherley in (1878) 3 A C 582 20 at p. 599 
might have to be borne in mind, viz., that it may 
well* be a provision inserted ex majore cautela. 
With reference to the concluding words of 8. 63 of 
Act 20 of 1929, the learned Judges of the Allaha¬ 
bad High Court observed that in that case nothing 
had already been done before 1st April 1930 in any 
pending proceeding and no remedy or proceeding 
was being affected by the new provisions. I beg 
leave to doubt the correctness of this statement. 
If the learned Judges were right in their view that 
the law was the same even prior to Act 20 of 1929, 
or that Act 20 of 1929 must only be understood 
as having declared the previous law (with a view 
to set conflicting decisions at rest), no exception 
could be taken to their relying on Act 20 of 1929, 

42 Young v. Adams, (1898) A C 469=67 L J P C 

75=78 L T 506=14 T L R 373. 

43 Lakshmi Amma v. Sankara Narayana Menon, 
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because there will then be no Question 
spective operation” at all. If on the nthL h ^ 

ssi »" 'tn, L 7 ,.s trsj 

that Section not merely provides thif Th a f 
shall not affect “anything already m fc - h ° Acfc 
pending proceeding but goes on to sayth^ a °7 

proceeding may be continued ”as if thi« a 
not been passed. f thls Act had 
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and then referred to observations of Lord 
Batson in (1898) A C 469 42 : ^ d 

J‘y ... declara- 

asf. a sx 

SC.-SWSS s ssua 


* ba ' 0 iodopondeotly arrmd at the 

same conclusion and with respect I agree 
with these observations. In A I R iqqq 

M * d ™” Veekatesubb. K.o J.. who S 
ver 0d the judgment of the Bench, examined 
question as to the applicability of S. 92 

onlith C L In a , 8U \ fc no hich was instituted 

afi of Sr 6 " 11 t0 eDforce a “ort. 

24th Mav 109^ 6 m ° rtga § or had on 

. May 1925 sold a portion of the nro 
perty to the defendant and the purchaser 
was directed to retain the sale price with 
himself and apply it to paying off in plrt 

oimTwhb” °" .“>« “•«« -ortii 

ot 1918. While considering the argument 

of aS S29 P °he S n 63 f ^ AoTS 

rile is tUt P ° 1Dted ° Ut that tbe general 
SaKtotatatafori Wh j° hare Eil6Dt to ‘hat 

catiDg prospective infant' ma i,l V° aa clearI J indi- 
tion only°actiDf? frnm 0 ^ 10 * 3 -’ aDd P ros P ec tivointen- 
operatiou* • (p e f r. orfl tt° f V m ® th( r Acfc comes into 

“f;«p-«» 3 * 0 

Lor/S ' he of 

»ghts. unless Pkwif^ b V 7 as disturbin g existing 

the ‘ rs . m " ont 


Earle 6 C r ® fe 7 1D S *° fche observations of 

179* that (1 ; S61 , ) 10 0 B S) M C 
V 9 fc , hafc R manifestly shocks one’s sense 

justice that an act legal at the time of 
oing it should be made unlawful by some 

thaT ZTT’ be ° ame t0 th0 eonelusion 

s h ^iLr 0 ;xitm— as 

that S 92 6 t“ endiDg Aob ib wou] d appear 

agreed with ^ ' efcro8 Pe c «ve effect' and 

897 39 in h pinion expressed in 54 All 

if L 8ame fcerm8 ’ name ly that even 

underlying’s *92 sbould’h” 16 ^ pHr,ciple 

SK? i-d“ “ 

iotHf z 1 " - & 

oppo^t” lew Tn*b. ” ity " !"°“ ,b ° 

7 C° urfc had to deal with the identi 
in question 1 *were TprZVoVe^ 0 ^ 

form nf p lor 150 the coming in 

in consideringThe g Act 20 ° f 1929 and 

to view of the langua^e^of t 

amending Act the new S 92 It, ‘ 6 
observed : aS retroa P-^e. ‘ Broomfield J? 


then undeT a di S cussion Ul in f, rovision in the statute 

of Lords already advkr? B S f° CaE0 J bofOretheHouse 

Lord Hatherlev nhce vor ^ ed to, and referring to it 

to have been 7 p U t in** . fchafc ** should<be deemed 
voyancing, ex * • 9 ln tbe language of con- 

ppups the Sections of, L ° rd Blackbu ™ 
bein g considered, under° ® tafc J u . to ' whic b was 
expressed in terms that ^ head,ngs : (a) Some 
were intended to be i, n .° doubfc fchafc th ey 
which it was equaffv VG 1 (b) 8om ° as to 

intended to be ret rosiec tiff * tba t the J ^ere not 
in ambiguous terms^ R«f ’• ° thers expressed 
Lordship says that th t0 , 6roup his 
ized nation is, in the abln 0raI r ruI ° of ever y civil, 
the contrary, that any n«l°! exp ^ ess word s to 
affects future transaction 1 A aw thafc is made, 

opposite rule applies in *! 0fc past ODes *' the 

possibly in matters of evident t0 procedure a ^ d 


difficulty In ^ ” C °^a b ,e 

in agreement wlth?h« .wi 7® a 7 0n tho w holo 

bad High C urt in All 89^ 17° AI]aha ' 

588.4 both Full BnnrhfJ-■ and AIR 1937 All 

High Court in 4^0 W N°38°46 S ; h at ; d Q tha Ca]outta 
regarded as retrospective ® ’ ? ha ‘®- 92 is to bo 
by the High Courts of 7® V ' 0W taken 

goon : 6G Mad 169 41 tom 1 ? i*?.*. 08, and Ran - 
and 10 Bang 466 ;47 59 Mad 359 ' 43 13 R at 11H 

but went on to observe tha^the learned 
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Judges did not propose to discuss the point 
in detail because in their opinion S. 92, 
even if it was retrospective, did not help 
the appellants in the case before them. In 
42 C W N 38 t6 which was referred to in 
the Bombay case just cited, the question for 
decision was whether S. 53-A, T. P. Act, 
would apply to a suit commenced after 1st 
April 1930, even though the transaction 
itself was earlier in point of time. Nasim 
Ali J. took the view that the necessary im¬ 
plication of the words employed in S. 63 
was that the provisions of S. 53-A would 
apply to transactions completed before 1st 
April 1930 even though the action was 
brought after that date. Mukherjea J. re¬ 
luctantly agreed with this conclusion be¬ 
cause he observes that 

the Legislature no doubt speaks in a voice which 
is not very clear but is somewhat dubious like that 
of the ancient oracles, but no other inference seems 
possible from the language used. 

The cases decided by this High Court 
are not of much assistance. In 13 Pat 111 1 
Wort J. merely observed : 

In this case however wo are not bound by S. 92 
as this Section came into force in April 1930. All 
such rights as the defendant had were already 
vested before that date. The matter therefore 
depended upon the law as it stood before S. 92 was 
enacted. 

It may be observed that the suit had 
been instituted on 5th April 1928. In AIR 
1936 Pat 60 3 Luby J. was inclined to take 
the view that the language of S. 63 of the 
Amending Act 20 of 1929 seemed to suggest 
that S. 92 could be applied retrospectively 
but felt it really unnecessary to decide this 
point. In 17 Pat 666 43 the right of subro¬ 
gation was claimed by the transferee from 
the mortgagor of the year 1930 and it was 
accepted by both the parties before the 
Bench that the transaction was governed 

by S. 92, T. P. Act, as amended in 1929. A 
review of all these authorities indicates the 
difficulty which arises in construing S. 63 of 
the amending Act. The truth of the matter 
is, as observed by Bowen, L. J. in (1836) 31 
Ch D 402 49 : 

We are dealing, it is true, with an Act which is 
in some sense and to some extent retrospective, and 
with a Section that is to some degree retrospective. 
The Section applies to and affects marriages con¬ 
tracted before the commencement of the Act . . . . 
Now the particular rule of construction which has 
been referred to, but which i3 valuable only when 
the words of an Act of Parliament are not plain, 
is embodied in the well-known trite maxim omnis 

48. Bansidhar Dhandhania v. Ivalroo Mandar, 

(1938) 25 A I R Pat 532=176 IC 655=17 Pat 

666=19 P L T 500. 

49. Reid v. Reid, (1836) 31 Ch D 402=55 L J Ch 

294=54 L T 100=34 W R 332. 


nova constitutio futuris formam imponere debet 
non prcelcritis , that is, that except in special cases 
the new law ought to be construed so as to inter¬ 
fere as little as possible with vested rights. It 
seems to me that even in construing an Act, which 
is to a certain extent retrospective, and in constru¬ 
ing a Section which is to a certain extent retro¬ 
spective, we ought nevertheless to bear in mind 
that maxim as applicable whenever we reach the 
line at which the words of the Section cease to bo 
plain. That is a necessary and logical corollary of 
the general proposition that you ought not to give 
a larger retrospective power to a Section, even in 
an Act which is to some extent intended to be 
retrospective, than you can plainly see the Legis¬ 
lature meant. 

I am therefore constrained to hold that 
the Section does not apply to transactions 
which were concluded before 1st April 1930 
irrespective of the fact whether they were 
or were not the subject of any pending 
action on 1st April 1930. For these reasons 
I would answer the second question in the 
negative. For the reasons given by Fazi 
Ali J. I agree to the answer proposed to the 
first question. 

d.s./r.k. Answer accordingly. 
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Agarwala and Rowland JJ. 

Central Co-operative Bank Ltd., Barh 

— Appellant. 

v. 

Dasrath Pandey — Respondent. 

Appeal No. 1030 of 1938, Decided on 
30th January 1940, from appellate decree 
of Sub-Judge, Patna, D/- 29th August 
1938. 

(a) Jurisdiction — Existence and exercise of 
—Distinction. 

A Court is necessarily always clothed with juris¬ 
diction to decide whether the matter before it is 
within its competence or not. But the existence of 
jurisdiction must be distinguished in all cases 
from the exercise of it. When the Court has juris¬ 
diction to deal with the matter before it the deci¬ 
sion of all other questions In the cause is only an 

exercise of that jurisdiction : 11 Bom 488 , Bel. on. 

[P 408 G 1] 

(b) Jurisdiction — Cannot be conferred by 
consent or waiver. 

Jurisdiction cannot be conferred by consent or 

waiver : 25 Bom 337 and 0 All 191 (PC), Bef . 

[P 408 C 1] 

(c) Jurisdiction —Question not raised in trial 
Court cannot be raised after conclusion of 
proceedings provided question of jurisdiction 
depends on decision of fact or point of law. 

Ordinarily, if a party does not raise the ques¬ 
tion of jurisdiction during the trial he should not 
be allowed to do so after the proceedings have 
been carried to conclusion, provided the question 
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of jurisdiction depends upon the decision of some 
fact or point of law : AIR 1933 Pat 101, Rel. oh. 

[P 403 0 1, 2] 

_(d) Execu ‘*°" - Order in -How far binding 

r CU IOn °f a ^ ard obtained by Bank 

rtC f C °'° u eral, L e Socie ‘y individual pro- 
perty of member* thereof sold — Objection to 

Jur..d,ct.on of Court to sell not raised in exl- 

cut.on proceedings — Though sale was illegal 

nuURy r he ' d C ° Uld not treat it as 
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f^ A ^ a u PP lu at i 0n for ese cution of tho award ob- 
tamed by the Central Co-operative Bank was made 

t^same 0 Theta" ^ to InteS 

me same. Ilie manner in which the holder of the 

award sought the assistance of the Court was by 

1 of a property that did not belong to the iud/ 
ment-debtor Co-operative Society but by the safe 
of property belonging to the individual 7 members 
of that soejety The power of the Court “render 
-he decree-holder the assistance which ho sought 
of k , h ° question whether the property 

to to sofd 'in^^T b6rS ° f th0 S0Giet y was Hablo 

s^cietv Th*? eXe f utlou of a decree against the 
in favour of 7" Wr ° DgIy deC ' ded 

«x^u«ng h Conrt h ° U8h the Vi6W ° f Iaw taken the 
Sion fc c WaS Dot c °rrect, tho wrong decl. 

debtors in the 8 ev 8n 5. haIIen S ed b >’ the judgment- 

•proceedings as a nullity : AIR 1931 Pat 321, Ref. 

[P 408 C 2] 

- g reeme„7of T J:rtie, 8ht Can " 0t preVai ‘ 

asThe a ir m irbni r tv w a the C °'° P " ativo societ .v far 

sion that the 1 ^ was concerned under the impres- 

in ex^ution nf a r ^ 1VldUjal pr ° pert y 00uId be sold 
ed into Anm a .^ ecre ? a gainst the society enter- 

whereby th^to 01 ^ 180 W ‘ th deor ee-holder bank 

question of lUwu t 8aV ? .“J 1 lt9 rights to have tba 

the Civil Couit an s 7 ? members decided by 

claim. By a * als ° gav ? up a Portion of its 

it was eJtfhi! u J qUOnt deelslon of the High Court 

tCX r 80 m 9 ! hl ,‘‘ h8 individual property of 

tion of a decrp« n . SOCIe ^7 was not liable in execu- 
a decree against the society : 

right'thiTh t tt“ b0rs cou,d no ‘ asser i > their 
subsequently found^W 1 P ? nd whioh wa3 

tion of the terms of the ‘ hey had ln cont raven- 
366 and 2 I f g% fi 5 . RS f 6 ’ < ia86 > 32 Ch D 

r 1 xt G) ' ReL on ■ [p 409 0 2 ] 

al Narain Si “ha and G. P. Singh _ 

/■'ll -mg- foY Appellant, 

a ura Prasad —for Respondent. 

Agarwala J m. • 

defendant i 3 £ * ‘~ Jbn, appeal by the 

ordinate Judge of P a tn SI °i 1 ot . fche Sub - 
sion of the Munsif o, * deoi - 

arises out of a suit for app0a l 

auction sale at whioh^h 60 ,? 1 ?^ 11 fchat an 

chased the property of th« ^ 

»um ty , na s,! 


tiff s possession over the property that was 
the subject-matter of the sale or in the 
alternative for recovery of possession of 
that property if it should be found that 
defendant was in possession. 

Tb e facts giving rise to the litigation 
were that the defendant Bank (the Barh 

Central Co-operative Bank. Ltd.) obtained 
an award on 17th August 1928 against the 
Maranch! Partabpur Co-operative Society. 
Cnder the Co-operative Societies Act this 
award had the force of a decree. The de¬ 
cree-holder, that is to say the Bank, applied 
or execution of the award in the Court of 
the Subordinate Judge of Patna. The parti- 
cular manner in which the decree-holder 
sought to execute the award was by attach¬ 
ment and sale of the property of individual 
members of the Maranchi Partabpur Co- 
operative Society. Dasrath Pandey, the 
plamLff ( a member of the Society), objected 

tha^th^p 11610 ^;- 0 ? amon g 9t other grounds, 
at the Court had no jurisdiction to sell 

the property of individual members of the 
Society in execution of a decree against the 
Socmty, and also disputed the amount 
claimed, alleging that a sum of Bs. 474.8 0 
had been claimed in excess of what was 
due After this objection had been raised, a 
petition was filed in the executing Court 
signed by Dasrath Pandey, one of the per¬ 
sons against whom it was proposed to pro- 
ceed in the execution, and the manager of 
he Barh Central Co-operative Bank Ltd 
which was the docree-holder. This petition 
stated that the judgment-debtor had with- 

l raw ° a * ob l 00 tions to the execution and 
that the Bank had agreed to remit Rupees 

474-8-0 and to allow the judgment-debtor 

ThT Dt f>- tlD ?u f ° r paymenfc of ‘be balance. 

-J-DQ petition then went on : 

‘“i 10 neQd o£ iEsuiQ g a fresh sale procla- 

wfil notThl y f° Ur p ? titioner - fbe judgment-debtor, 
will not object on the ground of any irregularity! 

rW here vT aS “° P aymenfc by the judgment- 
debtor either in December or at any other 

time, with the result that the property was 

hnld m. Sale and P ur °based by the decree. 

iqf n h o« 0 T WaS COnfirmed in January 
1930. On 26th June 1931, this Court in 

another case, namely in 11 Pat 174 1 decid 
ed that the property ol Mividu.l'LSS 
hi o oo-operative society was not liable to 

socLtv Tn 6 1937 t°h n ° f “ deCree a S ainsb the 
toted by Dasrath Pooa ov („ th. VaHofa 

a"r* p.rsfi.’sif 0 "“ >a 

P L T 619 (p B), 1 C 421 ~ U Pat 174=12 
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stated above. The Courts below have agreed 
in decreeing the plaintiff’s suit, holding that 
the Subordinate Judge of Patna had no 
jurisdiction to sell the property of the 
plaintiff in execution of the decree against 
the Maranchi Partabpur Co-operative Soci¬ 
ety. The first question that arises in this 
appeal is whether the execution sale is a 
nullity by reason of the absence of jurisdic¬ 
tion in the Subordinate Judge of Patna to 
sell the plaintiff’s property. The decision of 
the Court below, in my opinion, proceeds 
on a confusion between the existence of 
jurisdiction and the exercise of jurisdiction. 
“Jurisdiction” as was pointed out by West J. 
in 11 Bom 488 2 at p. 490. 

consists in taking cognizance of a case involving 
the determination of some jural relation, iu 
ascertaining the essential points of it and in pro¬ 
nouncing upon it. An inquiry into whether the 
jurisdiction exists is not an exercise of jurisdiction 
over the case itself, but an investigation of another 
question altogether, that of whether the conditions 
of cognizance are satisfied. 

A Court is necessarily always clothed 
with jurisdiction to decide whether the 
matter before it is within its competence or 
not. But the existence of jurisdiction must 
be distinguished in all cases from the exer¬ 
cise of it. When the Court has jurisdiction 
to deal with the matter before it the deci¬ 
sion of all other questions in the cause is 
only an exercise of that jurisdiction, and as 
Lord Hobhouse observed in 25 Bom 337 3 
at page 347: 

A Court has jurisdiction to decide wrong as well 
as right. If it decides wrong, the wronged party 
can only take the course prescribed by law for set¬ 
ting matters right; and if that course is not taken 
the decision, however wrong, cannot be disturbed. 

It is clear that jurisdiction cannot be 
Iconferred by consent or waiver : 

When a Judge has no inherent jurisdiction over 
the subject matter of the suit the parties cannot 
by their mutual consent, convert it into a proper 
judicial process; but when in a cause which the 
Judge is competent to try, the parties, without 
objection join issue and go to trial upon the merits, 
the defendants cannot subsequently dispute his 
jurisdiction upon the ground that there were irregu¬ 
larities in the initial procedure, which, if objected 
to at the time, would have led to the dismissal of 
the suit: see 9 All 191 4 * at p. 203, per Lord Watson. 

Ordinarily, if a party does not raise the 
[question of jurisdiction during the trial he 

2. Amritrav Krishna v. Balkrishna Ganesh, 

(1887) 11 Bom 488. 

3. Malkarjun v. Narhari, (1901) 25 Bom 337=27 

I A 216=2 Bom L R 927=7 Bar 739 (P C). 

4. Ledgard v. Bull, (1887) 9 All 191= 13 I A 134 

=4 Bar 741 (P C). 


should not be allowed to do so after the 
proceedings have been carried to conclusion 
provided the question of jurisdiction de¬ 
pends upon the decision of some fact or 
point of law: see 12 Pat 117 6 at page 127. 

These being the general principles relat¬ 
ing to the question of jurisdiction it is now 
necessary to apply these principles to the 
facts of the present case. The facts are that 
the Subordinate Judge of Patna had juris¬ 
diction to entertain the application for exe¬ 
cution of the award obtained by the Barh 
Central Co-operative Bank Ltd. The man¬ 
ner in which the holder of the award 
sought the assistance of the Court was by 
sale of a property that did not belong to 
the judgment-debtor society but by the 
sale of property belonging to the individual 
members of that society. The power of the 
Court to render the decree-holder the 
assistance which he sought depended upon 
the question whether the property of the 
individual members of the society was lia¬ 
ble to be sold in execution of a decree 
against the society. That question of law 
was decided in favour of the decree-holder. 
It was subsequently held in 11 Pat 174, 1 
already referred to, that the view of law 
taken by the executing Court was not cor¬ 
rect. That wrong decision of the executing 
Court was not however challenged by 
Dasrath Pandey in the execution proceed¬ 
ings. In my view he cannot now treat the 
result of the execution proceedings as a 
nullity. 

The next question is with respect to the 
compromise petition filed in the execution 
proceeding. It was contended by the 
learned advocate for the plaintiff-respon¬ 
dent that the written statement of the 
defendant in the present suit did not refer 
to this petition. That appears to be so but 
the petition itself was proved in the suit on 
behalf of the defendant and both the Courts 
have dealt with its legal effect. The ques¬ 
tion therefore was agitated by the parties 
and decided in their presence. The effect of 
such a compromise, that is to say, of a 
compromise by which a party gives up for 
consideration a right which it subsequently 
transpires that he had, has been the sub¬ 
ject-matter of many decisions in the Courts- 
The leading case on the subject is 1 White 
& Tudor’s L C 234. 6 It was there held that: 

5 Girwar Narayan v. Kamla Prasad, (1933) 20 

*AIR Pat 104=142 I G 113=12 Pat 117=13 
P L T 737, 

6 . Stapilton v. Stapilton, 1 White & Tudor’s L O 
234. 
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An agreement entered into upon a supposition 
of a right, or of a doubtful right? thought after- 

out that the right was on the other 
side, shall be binding, and the right shall not prevail 
against the agreement of the parties; for the right 
must always be on one side or the other and 
therefore the compromise of a doubtful right is a 
sufficient foundation of an agreement. 
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This case followed the earlier decision in 
hefd W “ 8 723=24 E R 5867 where ^ was 

that where two parties are contending in this 

?h°ere t ’can d h 0ne relea , se3 his Pretentions to the other 
there can be no colour to set this release aside 

because the man that made it had a right ; for by 

the same reason there can be no such thing as 

t?o” P “ g , a SUit ’ DOr r °° m for a “y accomoda- 
tion every release supposes the party making it to 

have a right; but this can be no reason for its 
Voided ' 6Very release mi S ht bo 

The law was expressed as clearly as it is 

Sc“ D p y 89™“ L ' J ' " (I886) 

bo?, 

aw or fact Which it is not vexatious or frivolous 

-S* s s 

a man to have to defend an action even if in the 

fore t 1 W U t C h eedS ? n hl3 / efeDC0; and 1 think there- 
must ^ l hG ^° f th6 Claim which is given up 
Stlt ^f SUred ’ , DOfc by fche sfcate of as it is 

knowledge *° b \ bUt ^ the stat ® of the 

“ ,g ® of tke Person who at the time has to 

would h° d ? la ' < ke tho conce ssion. Otherwise, vou 

man had V a e riahf y f the wh ° le cauee to know if the 
tn * ft? ght to com Promise it and with regard 
to questions of law it is obvious you could never 
safeiy compromise a question of law at all 

ber S s°nf a I ^ the liabilifc y of ^dividual mem. 

pronertv 80ciefcy to have ‘heir 

thwart f f°^- m execufclon of decrees against 
. . Clefc 7 18 concerned it was, until the 
decsmn o the Pull Bench already referred 

individual memb USht ^i the pro P erfc y of 

that state 1 ^ Ilable and ifc is in 

theTsXeswTe ^ 1 ^ 8 had to deoide 

sion of theoS 61 h6y Would riek a deci - 

that was raf 8ed or °“ tbe of law 

of that decision v 'L ou ] d { . or g° fc he benefit 

themselves in a m aDd decl(3Q matter 

8 .’ iRles v. C New ^ 723=24 E E 686. 

(1886) 32 Ch D 266=65 LwSf Betate °°- 
682=34 W R 669. 5 L J °b 801=54 L T 


to tu , ° volved but - in addition, remitted 

to the judgment-debtor a sum of Rs 474 R 0 

and gave him time for payment of the 

balance. In 2 I A 219“ the facts were that 
the app e n ant had obtained a decree for land 

(pending his appeal) had executed certain 

f“ nnt y bo ° d8 ^ the Court in which he 
had undertaken to account in respect there! 

Hon ^ T*' Ib WaS held that the obliga¬ 
tion made the accounting in respect thereof 

decree 6 ” a°nd re th t Dg t0 tbe esecuti °° of th° e 

and that, in any case, the defen 

t“ne W n a rofi? PPed fr °“ 8ayin g that the 

“ecree Tho EOt payable u nder the 

uecree. Ihe reason given was thnf 

bad contracted 6 an obfiga^ ‘° ^ ‘ he defendant ) 

suit for the subsLnl g 10 “ ‘° acc °unt in this 
cannot escape from it , mesne P rodts claimed, be 

it the courTandp»ctl «"Tthfr h f C ° ntracted 
upon a construction of t Courts proceeded 

been pronounc'd b^efrotous 6 haS si “ce 

In my opinion, the plaintiff’s claim in 
the present suit fails with the result thlt 

ed and P th ^ ^ defeDdanfc must be allow- 
ed and the decree of the Court below vaca 

defendant, appellant is entitled do 

his costs throughout. 

Rowland J. —I agree. 


g.n./r.k. 


Appeal allowed . 


9 ' S i a A R 193> 

Sar 519 (P 0 ) ~ 15 BeD G L R 383=3 
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Varma J. 


Sahebjan and others 

V. 


Petitioners 


Emperor. 


Criminal Revn. No. 659 of 193Q a 

on 4th Janyary 1940, wlns}^ 0 ? l £? 
sions Judge, Patna, D. 16th October 1939 ’ 

Criminal P. C. (1898), S 52? O j . 

S. 522 can be passed in rp D ; • r der under 
Application under S 522 m ^ ^ ° T j ap P eal — 
conviction - Ordw nass^d ° d ? y “ a/ter 
months after date of conviction™ th ° n tW ° 
*° fault of applicant—Order is not baY ® 

Court a of P S on Ca caA pat ° f ai , Pea ' ° r 

such Court is satisfied fhaf an d ^ r Under S * 622 » if 
is necessary in the interest of 
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Where an application under S. 522 is made by 
the complainant two days after the conviction of 
the accused and an order on that application is 
passed by the Court more than two months after 
the date of the conviction, the delay in passing 
the order not being due to any fault on the part of 
the complainant, the order is not bad -.AIR 1925 
Pat 689, Bel. on; AIR 1932 Cal 750, Disting. 

[P 410 C 2] 

Rajeshwari Prasad — for Petitioners. 

Qazi Nazrul Hasan — for the Grown. 

Order.—This is an application against an 
order passed by a Magistrate under S. 522, 
Criminal P. C., restoring possession to the 
opposite party, after the conviction of the 
petitioners under S. 448, Penal Code. The 
original convictions were under Ss. 143 
and 448, Penal Code, against five persons 
two of whom were acquitted, with the 
result that the charge under S. 143 failed 
in the absence of proof that five or more 
than five persons were engaged in the crime, 
but the conviction under S. 448 was upheld 
by the Appellate Court, from whose judg¬ 
ment it is clear that the present petitioners 
managed to turn out the complainant after 
beating her. Now, the trial Court judgment 
was delivered on 20th July 1939, and on a 
petition by tho complainant the present 

petitioners wore asked on 22nd July 1939, 
to show cause why the house should not be 
restored to the complainant’s possession, 
but by the time cause was shown, the 
Magistrate who had convicted the peti¬ 
tioners had ceased to be a Magistrate and 
therefore they showed cause before the 
Sub-divisional Magistrate of Dinapore on 
3rd AugU3t 1939. In the meantime the 
petitioners had gone up in appeal and the 
judgment of the Appellate Court is dated 
22nd August 1939, by which the conviction 
of the present petitioners was upheld under 
S. 448. Cause was more fully shown on 
28th August 1939, before the Sub-divisional 
Magistrate, and the order complained against 
presently was passed on 31st August 1939. 

Mr. Rajeshwari Prasad, appearing on be¬ 
half of the petitioners urges that the order 
passed on 31st August 1939, was made more 
than two months after 20th July 1939, on 
which date the petitioners were convicted 
by the trial Court, and therefore it is not in 
order, and for this purpose he refers to the 
decision in 59 Cal 1153, 1 where an order of 
thig nature was set aside. In the present 
case the petition was filed before the Honor- 

1. Aswini Kumar Das v. Sasanka Mohan Bose, 
(1932) 19 A I R Cal 750=1932 Cr C 745=140 
I C 66 = 33 Cr D J 863 = 59 Cal 1153 = 36 
C W N 624. 


ary Magistrate only two days after the con¬ 
viction, and it must be noted that the delay 
in passing the order was not due to any 
fault on the part of the complainant. In 
a proper case, the Court of appeal or the 
Court of revision can pass an order under 
S. 522, Criminal P. C., if such Court is 
satisfied that an order of the nature is 
necessary in the interest of justice. I have 
gone through the judgments of the Courts 
below and I have no hesitation in my mind 
that this was a fit case in which the power 
under S. 522, Criminal P. C., should have 
been exercised. Even if there be any defect 
in the order of the Magistrate who had 
passed it, I would make that order follow¬ 
ing the procedure in 4 Pat 438, 2 where an 
order under S. 522, Criminal P. C., was 
passed by this Court. The rule is discharged. 

g.n./r.k. Rule discharged. 

2. Rameshwar Singh v. Emperor, (1925) 12 AIR 
Pat 689=91 I O 809=4 Pat 438 = 27 Cr L J 
137=7 PLT 285. 

A. I. R. 1940 Patna 410 

Faze Ali and Meredith JJ. 

Karu Kandu — Petitioner 

v. 

Emperor. 

Criminal Revn. No. 595 of 1939, Decided 
on 18th January 1940, from order of Sess. 
Judge, Monghyr, D/- 20th September 1939. 

(a) Criminal P. C. (1898), S. 109 — Accused 
being questioned by police officer stating that 
he was going to marriage party with other 
companions—S. 109 does not apply in absence 
of proof that statement is untrue. 

Where the accused while walking along a bandh, 
used as a thoroughfare, at about midnight on being 
questioned by a police officer (dafadar) replied that 
he was going to a marriage party and that he had 
other companions with him and later on three 
other persons came out of a reservoir : 

Held that tho provisions of 8. 109 could not 
apply to the case in absence of evidence to show 
that tho statement was untrue. [P 411 C 1] 

(b) Evidence Act (1872), S. 26 — Confession 
by accused that he had agreed to commit theft 
with another made after arrest is inadmissible. 

A confession by an accused that he had agreed 
to commit theft with other persons made to the 
dafadar after his arrest is inadmissible in evidence 
under S. 26. [P *11 ° 1. 3] 

R. S. Chatterji — for Petitioner. 

C. P. Sinha for Assist. Govt. Advocate 

for the Crown . 
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Fazl Ali J. — In my opinion this appli- 
cation should be allowed. The case for the 
prosecution is that one Ramnarayan Singh 
who is the dafadar of village Mahna, was 
on the night of 12th June 1939 on patrol 
duty along with several chaukidars and that 
about midnight he found the petitioner 
Raru Kandu walking on a bandh known as 
the Gupta bandh which is apparently used 
as a thoroughfare. The petitioner being 
questioned by the dafadar replied that he 
was going to a marriage party and he also 
stated that he had other companions with 
nim. Later on three other persons came 
out of a reservoir. All these four persons 
were taken to the police station where the 
dafadar made a report. The dafadar stated 
to the Sub-Inspector how he had met the 

FiTl^u^ a - D< ? hlS com Panions and added 
that the petitioner had subsequently stated 

to him that he had been asked by one 

Hambaran Singh to commit theft and it 

was for this reason that he and the other 

three persons had come to the place where 

they were discovered by the dafadar. The 

Sub-Inspector after investigation reported 

or action against the petitioner and the 

other three persons under S. 109, Criminal 

-r. G. Now on the facts stated above it 
seems to me to be quite clear that cl. (a) of 
b. 109 has no application to this case. As 
o cl. (bj we cannot overlook the fact that 
he petitioner has examined several witnes- 

'Tr SUP f° f m, h0 version he g av e before 
the Magnate. The statement of the dafa- 

hh’r, u h0 L P 0tlfcloner bad stated before 
q.-“^ h , at he ha ? been invited by Rambaran 
: f • Ibeft appears to me to be 

madm ssible under S. 26, Evidence Act, but 

a statemfi 1 f u° be adrQ issible, it is not 

a statement whJch should be readily accept- 

ea lb at being so, there is no positive 

statement- 00 ^to show that the 

on behalf 8 by the Wlfcnes3e3 examined 

“ W fc al f ° f fch ® P^ ifc ioner, some of whom 

cable to this case T 8 ro 10 M a l a u° IS , Dofc a PP H - 
this aDnlioafi a80 * I ^ would therefore allow 

requiring th ‘° n Set aside the order 

for goodVehaviotr ° Der ‘° fUrnish seourifc y 
ported AlfgoV^ho' Th6 r °' 

application ^ 
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Criminal P. C. It is entirely unnecessary 
to venture into those waters in the present 
case, or to lay down any general principle, 
since it is apparent that the Courts below 
have really proceeded entirely upon the 
alleged confession that the petitioner had 
agreed to commit theft, a statement which 
if not inadmissible under S. 25, Evidence 
Act, was clearly inadmissible under S. 26 
Evidence Act, since it is apparent that it 
was made, if made at all, after the arrest 
had been effected. When that alleged con- 
tession goes, there is no material at all on 
which a finding can be based that the peti¬ 
tioner had given an account of himself 
which was false or in any way unsafe. 

factory. That is enough to dispose of the 
case. 


g.n./r.k. 


Application allowed . 


A. I. R. 1940 Patna 411 

Wort and Meredith JJ. 

Diuai la Prasad — Petitioner _ 

Appellant. 


v. 


1. • Pg A I R All 33 

26 A L J 1257 (P B). — ^0 Ml 909= 


Dharamnath Sah and others — 

Opposite Party — Respondents. 

Appeal No. 344 of 1938, Decided on 
S n C T b r 6r J 1939, fr0m orl 'g inal order of 

hi m “ Cll,pri ' D/ - 6lb s »p- 

ated — Creditor must Drove flint j 0 L f 
unable to pay debt, a, dateof tran^t^Ac^ 
P essure from creditor is not necessary. 

The conditions necessary for S. 54 and hence for 

* ^ arQ fir8fc » that the payment or transfer iq 

made by a person unable to pay his debts as they 
income due, from his money! Secondly that it in 

that P thi e ^ ODO Cr f ditor over °tbers Ind thirdly 
that the dominant motive with which the pay* 

was made was a desire to prefer that creditor 
whom the payment was made. Actual threat or 
pressure from the transferee creditor is not neces- 

8arj - [P 412 C 2; P 413 0 2] 

Where therefore at the time of transfer • 

more than sufficient to pay the debts of 18 

ha cannot be described as a person who is unabla 

4 C ^011.: (1786) IT hl^Bel^n. fM ° 9) 

[P 412 C 2] 

B. N. Rai and Kaushal Kiahore Sinha _ 

for Appellant. 

Jaleshwar Prasad — 


— for Respondents. 

Wort J. — This is an appeal from the 
order of the Additional District Jud“e of 
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Chapra made on 6th September 1938, dis¬ 
missing a creditor’s petition to declare one 
Dharamnath Sah an insolvent. It appears 
that Dharamnath Sah was the debtor of 
Narayan Prasad, the father of the peti¬ 
tioner before us, who is now dead and who 
filed the petition in the Court below with 
the result I have stated. The petition in the 
Court below was opposed by one other cre¬ 
ditor who has been described in these pro¬ 
ceedings as the transferee. By a deed of 
sale, dated 7th September 1937, certain 
properties were transferred to the trans¬ 
feree for a consideration of Rs. 1500. On 
the same day, there was an assignment of a 
usufructuary mortgage for a consideration 
of Rs. 1880. It was contended by the peti¬ 
tioning creditor in the Court below that it 
was the transfer of the whole of the judg¬ 
ment-debtor’s property and that it was a 
fraudulent preference within the meaning 
of S. 54, Provincial Insolvency Act. I should 
state that the petitioning creditor rested 
his petition on these transfers as being acts 
of insolvency under S. 6 (c) read with S. 54, 
Provincial Insolvency Act. It would appear 
from the case which has been argued before 
us and from the order sheet in the Court 
below that the case in its initial state was 
based upon the act of insolvency contem¬ 
plated by cl. (b) of S. 6 but at a later stage 
the petitioner relied upon clause (c) of that 
Section. The learned Judge in the Court 
below has come to the conclusion, as a 
reason for dismissing the petition of the 
creditor, that even after the transfers on 
7th September 1937, the debtor had more 
than sufficient property to pay his debts. It 
appears that only two known creditors of 
the debtor were the present appellant and 
the respondent and that the property* re¬ 
maining after the transfers to which I have 
referred was more than sufficient to pay the 
debts of the petitioner. It was on 8th April 
1937, that the transferee, who is a respon¬ 
dent before us, obtained a decree for the 
sum of Rs. 847-5-0 and again on 2nd 
August of the same year he obtained a 
mortgage decree valued at Rs. 2520-10-6. 
The appellant on the other hand obtained a 
Small Cause Court decree on 13th August 
1937, for the sum of Rs. 504-14-6. With 
regard to these debts or the petitioner’s 
portion thereof, the learned Judge in the 
Court below was of the opinion that the 
property left over after the transfers was 
sufficient to pay off the same. 

Mr. Rai, the learned advocate for the 
appellant at first argued that the debtor 


had transferred the whole of his properties. 
He also argued that, on a proper construc¬ 
tion of S. 54, Insolvency Act, it was suffi¬ 
cient for him to show that by the transfer 
itself the debtor was reduced to the condi¬ 
tion of being unable to pay his debts. In 
my judgment the contention of the appel¬ 
lant cannot possibly be supported on a plain 
reading of the Section. S. 54 of the Act 
provides: 

Every transfer of property, every payment made, 
every obligation incurred, etc., etc., by any person 
unable to pay his debts as they become due from 
his own money in favour of any creditor, with a 
view of giving that creditor a preference over the 
other creditors, shall, if such person is adjudged 
insolvent on a petition presented within three 
months after the date thereof, be deemed fraudu¬ 
lent and void as against the receiver, and shall be 
annulled by the Court. 

That it was necessary for the petitioner 
in this case to have established that the 
debtor was unable to pay his debts at the 
time when he executed the transfers, there 
could be no doubt. S. 44, Bankruptcy Act, 
in England is in almost the precise words 
of S. 54, Provincial Insolvency Act. They 
have been construed on many occasions, 
and it would perhaps be convenient to refer 
to the words of the Master of the Rolls 
(1924) 2 Ch D 515 1 at p. 533 for the pur¬ 
pose of a concise statement of what is 
necessary to be proved in circumstances 
such as the present: 

The conditions which S. 44 requires are plain. 
First that the payment is made by a person un¬ 
able to pay his debts as they become duo from his 
own money. Secondly, that it in fact prefers one 
creditor over others. Thirdly, that the dominant 
motive with which the payment was made was a 
desire to prefer that creditor to whom the payment 
was made. 

The answer to the appellant’s case is first, 
(although the learned Judge does not deal 
precisely with the first point) that there 
was more than sufficient to pay the debts 
of the debtor, and therefore he could not 
be described as a person who was unable to 
pay his debts. Secondly, that there was no 
reason for the debtor to prefer the trans¬ 
feree to his other creditor (the appellant). 
And if that is a correct reasoning, it neces¬ 
sarily follows that it could not be said that 
the dominant motive of the debtor was to 
prefer the transferee to his other creditor. 

Now, during the course of the argument 
Mr. Rai (as I understood his case) aban¬ 
doned very largely the argument which he 
had addressed to us in his opening and it 

1 In re Cohan, (1924) 2 Ch D 515 = 69 S J 35= 
(1924) B&CR 143. 
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came to a question in the result whether 
the learned Judge in the Court below was 
right in coming to the conclusion that the 
debtor had sufficient money to pay all his 
creditors. I propose only to refer to certain 
facts very briefly. Mr. Rai contended that 

T 6 d,filcult ies under which his 

client (the appellant) was working in the 

Z b I 6 '?™ 8 , the facfc that tbe evidence 
upon which the learned Judge in the Court 

below relied for the purpose of determining 

the question to which I have just referred! 

as produced at a late stage and that he 

was unable therefore to meet the case of 

the respondents. The learned Judge came 

to the conclusion that the debtor had suffi- 

M a n rL P !°Q P ^ rfcy ° n the f0 ° tiDg of a d of 
March 1937 in a partition suit, under which 

14fi7 U nl^ 0Dt " de u btOr WaS enMfcled to Rupees 
of R S Q«Q n Cash > ha P d -°otes of the value 

tint ih ’ ^ r ' Eal 8 ar gument was this 
that there was no evidence on the part of 

to^h TJ° 8h0W that these d0 bts owing 
' tha deb tor were still subsisting. With 

and ar that , would make one statement, 

partition decree was produced at a late stage 
Proceedings and after the first argS. 

I believ °T h , ad b60n conc ^uded (which 
nointeT ! T a faCt aa “y iearned brother 

860038 t0 me that the appellant 
mifl *u t6pS t0 have an opportunity of 
ffiscWd h T CaS9 Which tbG P ar t>tion decree 
for hTm L “ y > udgm0nfc - ^ was clearly 
1937 V Sh ° w thafc the de °ree of March 
debtor It* “ ot a J a,labIe to the judgment, 
decree wL u . be . r0 membered that if the 
whv tvJ subsisting, there is no reason 

attached i’t' sh ° uld nofc bave 

dispose of 8 tffi blm b l the debtor< I would 
judgment tho by statln g that in my 

the Kor 0 app6llant b as not proved that 
he has no f ** u ° a . ble fc o pay his debts; 
would entitle !! f 18 hed any fact which 

that the debt " T® 0 fc ° the ««^™ion 

transferee the mfc0 ^ ded to prefer the 
to the transferee h ^ C<! ° f fc . be transf ers 
certainly has not ^af 1 kr 1 ? SUfficient ; and he 
nant motive of the dehf Shed th ? fc the d ° mi ' 
transferee amongst hi^° r t0 Prefer tbe 

like to reier ZT^ ‘° whicb 1 ^ ld 

reply, namely the d ‘° f - by Mr ' Eai in bi8 
was contended asTm/f" ? f pre88Ur0 ’ Ib 

ment, that the mere ° d tbe argu ’ 

mere fact that the trans. 
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feree had a decree out against the debtor 
was not sufficient to make the transfer any. 
thing but a voluntary act. In this connex- 
ion I would refer to the decision of the 

A °p S I 1 °o2 Lo i rds m fcbe Jeadin g case in (1899) 
A C 419 at p. 425. The Lord Chancellor 

T d0bv . eri ng one of the judgments of their 

Lordships, referred to the judgment of Lord 
Mansfield m (1786) 1 T R 155,3 and then 
rnade this observation : 

8ion Iy wh?n r h S ’ U T ems ‘u me that after tb ^ deci- 
sion which, as I say, has now lasted more than 

a hundred years, and has never, so far as I know 

Rest 1 thl tr ° V0rted or qualified, ** is idle to sug. 

actua^nrA yOU ^ h * ve an actual threat or the 
actual pressure of a creditor. 

TO ,!°, “ y judgment the necessary matters 
which the appellant was under an obliga. 

e!! n M° ?, 9tabllsh in tbi3 case have not been 
established, and in my view the decision 

of the learned Judge in the Court below 

was right and must be affirmed and the 

appeal must be dismissed with costs. 

, M h are , dlth J - ~ 1 agree. In order to 
establish an act of insolvency under S. 6(b) 

it was necessary to prove that the transfers 
were made to defeat or delay the eredi. 

R 1 ? 6 / • t ,° prove an act of insolvency 

•fh f fiT'f k?’ lfc , was oecessary to establish 
that the debtor had made transfers with a 

view to give some of the creditors prefer. 

ence over others (such being the dominant 

motive), and, secondly, that when he made 

dohH m a h n9fera ' be was unable to pay his 
debts The onus to prove these things was 

entirely on the appellant, and in my opi- 
mon he did not succeed in establishing any 
one of the three. Indeed, with regard to the 
cont^tion that when he made the trans- 
fers the debtor was unable to pay his 
debts there was no evidence at all, nor 
was it even pleaded. I was at first im¬ 
pressed with the argument put forward for 
ho appellant that he was prejudiced by 
the fact that after the case had been argued 

a , Par , fclfc ‘° n deo ™f was P ufc in to show that 
the debtors still had property after the 

transfers, and that thereby the appellant 

was taken by surprise and was given no 

opportunity to rebut that evidence 

I find however that there was actually 
no laches on the part of the opposite party! 
and no case of prejudice at all The Tppel’ 


2 ' S 86g1 8 V 0 iTsTl-ll 99 * A 0 419=68 L J c 3 B 

418. 841—6 Manson 264 = 16 T L R 

3 ' T R R™ V ‘ Fr6emaQ - (1786) 1 T R 155=1 
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lant had ample notice of this partition 
decree. It was mentioned in the petition of 
rejoinder of the opposite party ; a certified 
copy was put in at an early stage of the 
case, and the original was called for from 
the record-room and kept on the record. 
W hen the case was taken up for hearing, 
the pleader for the appellant opened it by 
saying that he was going to rely on S. 6 (b), 
Insolvency Act, and evidence was led on 
this supposition. Now under S. 6 (b), the 
question of the inability of the debtor to 
pay his debts is not directly relevant, 
though it would be relevant in considering 
the application of S. 6 (c) which depends 
on S. 54. In these circumstances, it appears 
that the pleader for the opposite party did 
not ask that the partition decree should be 
formally marked as an exhibit though it 
had been actually on the record for a long 
time. Next day when the case came to be 
argued after the conclusion of the evidence, 
the pleader for the applicant stated that he 
proposed to rely, not on S. 6 (b), but on 
S. 6 (c). The pleader for the opposite party 
then got up and said that in that case the 
question of the remaining property of the 
debtor was a material circumstance, and 
the partition decree which had been long 
on the record might therefore be marked.- 
This was accordingly done. It does not 
appear that the appellant made any objec¬ 
tion or made any application to adduce 
rebutting evidence. Further argument was 
of course allowed. I find, moreover, that 
the document was actually marked at that 
stage without any objection by the appel¬ 
lant, as the exhibit list shows. In these 
circumstances there is no substance what¬ 
ever in the contention that the appellant 
was in any way prejudiced, and there is no 
case for a remand to give him the oppor¬ 
tunity of adducing further evidence. 

g.n./r.k. Appeal dismissed . 
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Dhavle J. 

Amir Hassan and others 
Petitioners 

v. 

Emperor . 

Criminal Revn. No. 585 of 1939, Decided 
on 6th December 1939, against order of 
the Magistrate, 1st Clas3, Bihar D/- 28th 
July 1939. 

(a) Penal Code (1860), Ss. 297 and 295 — 


Accused entering complainant’s house and 
throwing away into drain pindi of deity wor¬ 
shipped by complainant and his family—Charge 
under S. 295 is erroneous—Still accused can be 
convicted under S. 297 by reason of Ss. 236 
and 237, Criminal P. C. 

The accused entered the house of the com¬ 
plainant, demolished the wall which he was con¬ 
structing and took away the pindi of NaikaGossain 
worshipped by the complainant and his family 
from the niche and threw it into a drain. On a 
charge having been framed under 8. 295, the 
accused was convicted thereunder : 

Held that the framing of the charge and con¬ 
viction under S. 295 was erroneous as the com¬ 
plainant and his family could not be said to 
constitute a class within the meaning of 8. 295. 
Nevertheless the accused could be convicted under 
8 . 297 by reason of Ss. 236 and 237, Criminal P.C. 

[P 415 C 2 ; P 416 C 1] 

(b) Penal Code (1860), Ss. 34 and 297—One 
of accused demolishing complainant’s wall and 
throwing away pindi of deity worshipped by 

complainant from niche into drain _ In 

absence of common intention of thro wing away 
pindi all accused cannot be convicted under 
S. 297. 

Where one of the four accused alone demolished 
the complainant’s wall and also took the pindi of the 
Naika Gossain worshipped by the complainant and 
his family from the niche and threw it into the 
drain, it is only if the throwing away of the pindi 
and thereby insulting the religion of the com¬ 
plainant can be shown to have been in furtherance 
of the common intention of all the accused that 
under S. 34 they can all be held liable for that act. 

[P 416 C 1] 

(c) Penal Code (1860), Ss. 297 and-448 — 
Accused found guilty under S. 297 — It is 
doubtful whether he can be convicted under 
S. 448 as well (Qucere). 

It is very doubtful whether those accused who 
are guilty of au offence under S. 297 can be con¬ 
victed under 8. 448 as well and awarded a separate 
sentence on a charge of trespass so framed. 

[P 416 0 2} 

Jafar Imam and Azizullah — 

for Petitioners . 

Awdhe9h Nandan Sahay — 

for the Crown . 

C. P. Sinha — for Complainant . 

Dhavle J. — The four petitioners have 
been convicted of offences under Ss. 295 
and 448, Penal Code and sentenced under 
the former section to four months' rigorous 
imprisonment and under the latter to a fine 
of Rs. 20 each. The first information in the 
case was lodged shortly after the occurrence 
by Ruplal Shah, who has been referred to 
below as the complainant. The northern part 
of Ruplal’s house was what he calls a deorhi, 
a small room, 5ft. 5 in. by 3ft. 8 in., which 
had no wall on the north and was connected. 
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with the rest of the house by an opening in 
the southern wall. The main entrance to the 
house was on the east, towards a road, while 
the north faced a lane. In a niche in the 
eastern wall of the deorhi Ruplal kept his 
deity known as the Naika Gossain. Ruplal 
was constructing a wall to close up the 
northern end of the deorhi, when on the 

morning of 25th January last the petitioners 
came there with a large number of other 
men. The petitioner Usman asked Ruplal 
why he was closing the northern end, and 
Ruplal said that he had a right to do so. 
The petitioners said that there was a saint’s 
tomb in the room and that the Muham¬ 
madans were entitled to access to it. Ruplal 
denied this and said that he had his family 
deity in the deorhi. Upon this there was 
an altercation, and the petitioners Usman 
and Naim caught hold of Ruplal, and on the 
orders of the petitioner Amir Hassan, the 
petitioner Zafir demolished the wall and 
took the pindi of the Naika Gossain from 
the niche and threw it into a drain running 
by the side of the lane. This prosecution 

CniZv haa • b !® n accepted by the lower 
Courts, rejecting the defence story that 

thero wa S a saint g tomb in the doorhi and 

to hnld 0 !?, U n am ^ an8 ° f fche place US6d t0 
hold their Lrs there every year. 

„ ivT u bub ; Ins P ec tor, who happened to be 
a Mahomedan officer and investigated the 

case at once, found no marks of a tomb in 

deorhi and was shown a small, partly wet 

«“? , of , eartb 1 i' in g in the drain which 
liuplal claimed as his Naika Gossain, a 

oi y referred to, a3 the learned advocate 

at h ,°, a fio ea f rS iu° r ^ hS Crown has Pointed out, 
at p. 6_ of the Gazetteer of this district. 

in the niche in the eastern wall he found 

marks of vermilion, milk, and oil which 

supported Ruplal’s story of the worship of 

sJor^n/ k DOt in With th0 d0 ^ce 
a h’Jht on r b * a \ a tomb ou 8 bfc to have 

the , P° rth - Evidence was given 

Commi H a mukbfcar - wb ° was a Municipal 

lal““athl r n ° r r Tf fcime> thafc when Rup- 

lai s father applied for permission to build 
enouhv e at 6 tb ^ thia 8pot - b “ made an 

..fhSii* "toSlhS 6 MuaM ^' 

inquiries; and the lower CrnrVi’ U fu , rther 
that there could have beS nrts . hav ® found 
deorhi. Learned counsel for^hc tbe 

has contended that t£ 'Z&CTS! 
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petitioners under S. 295 is unwarranted 

because the Section speaks of insulting the 

religion of any class of persons, while the 

charge as framed against the petitioners 
said that they had destroyed 

a pindi of Naika Gossain alias Babaji held sacred 
by Ruplal Shah and his family members with the 
intention and knowledge of thereby insulting the 
religion of Ruplal Shah and his family members. 

If the learned Magistrate had S. 205 
before him when he framed this charge, he 
must have been under the impression that 
uplal Shah and his family members con¬ 
stituted a class of persons within the mean, 
ing of S. 295. The learned Sessions Judge 
was inclined to take the same view, though 
he observed that 

the deity was undoubtedly worshipped by the 
complainant and the members of his family, but 

Il^ aS tr a S ? an ob J ecfc beld veneration *by the 
entire Hindu community. 

The^ learned Sessions Judge may have 
been right, but it does not appear that this 
a cr wag the case that the complainant 
set out to prove. On the contrary, bespoke 

in his examination-in.chief of his religion 

boing insulted. His mother carried it no 
further, and it is remarkable that none of 
the other prosecution witnesses, who are 
strangers to the family, spoke of their reli¬ 
gious feelings being insulted. The Crown 
had not put in an appearance in this case 
in the beginning, but at my instance, the 
earned advocate who appeared for the com- 
plainant communicated with fche law officers: 

of the Crown. The learned advocate who 
then appeared for the Crown was quite pro¬ 
perly nob prepared to mainfcain that Ruplal 

a “ L . hls . famil y f° rr aed a class of persons 
within the meaning of S. 295. But he argued 

that on the facts alleged against the accused 

and found by the trial Court to have been 

proved, the case was well within S. 297, 

I. P. C., the rolevant parts of which for 
present purposes are: 

Whoever with the intention of wounding the 
feelings of any person, or of insulting the religion 
of any person, or with the knowledge that the 
feehngs of any person are likely to be wounded, or 
that the relig lon of any person is likely to bo 

“SB f' Mmmit3 tres P aB3 ia aQ y Place of 

The trespass alleged against the peti 
tloners formed the subject-matter of the 
charge under S. 448, and this charge also 
spoke of intent to “insulfand annoy Ruplal 
and bls f famdy members by destroying the 
pind! of Naika Gossain and thus insulting 

J elr ^ e l 1 ? 10n ’ The charge under S. 295 
also, as I have already shown, spoke of "the 

intention and knowledge of ... . insulting 
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the religion of Ruplal Shah and his family 
members.” The learned advocate in thi3 
connexion referred to the provisions of 

Ss. 236 and 237, Criminal P. C., which 

authorize the Court,' where it is doubtful 
which of several offences has been com¬ 
mitted, to frame charges in the alternative, 
and even in the absence of alternative 
charges, to convict the accused of the 
offence which he is shown to have com¬ 
mitted, although he was not charged with 
it, provided that this offence was one for 
which he might have been charged under 
S. 236, that is to say, provided the single 
act or series of acts charged is of such a 
nature that it is doubtful which of several 
offences the facts which can be proved will 
constitute. It seems to me that in the cir¬ 
cumstances of this case, the contention of 
the learned advocate for the Crown must 
be accepted and the petitioners dealt with 
for an offence, not under S. 295, but under 
S. 297, I. P. C., as all the ingredients of 
this latter offence were charged against 
them. 

Mr. Jafar Imam has also contended that 
an offence under S. 297 has not been 
brought home to all the four petitioners, as 
it was the case of the prosecution that the 
petitioner Zafir alone demolished the wall 
as asked by the petitioner Amir Hassan and 
also took the pindi of the Naika Gossain 
from the niche and threw it into the drain. 
It is only if the throwing away of the pindi 
could have been shown to have been in 
furtherance of the common intention of all 
the petitioners that under S. 34, I. P. 0., 
they could all have been held liable for that 
act. But the lower Courts do not seem to 
have considered this aspect of the matter 
at all, to say nothing of the careless way in 
which the charges were framed. The cir¬ 
cumstances do not very clearly point to a 
common intention of doing anything beyond 
stopping the erection of the wall by the 
complainant on the ground that there was 
a saint’s tomb in the deorhi ; neither the 
findings of the lower Courts nor the evi¬ 
dence in the case points to an intention, 
shared by all the four petitioners, of insult¬ 
ing the religion of Ruplal. The learned 
advocate who appears for the Crown has 
drawn attention to the evidence of two 
prosecution witnesses, Chamari Shah and 
Sohrai Shah, that Zafir acted on Amir Has¬ 
san saying that the wall should be demo¬ 
lished and the pindi thrown away. It is true 
that Ruplal does not attribute to Amir Has¬ 
san any direction or remark about the pindi, 


but this is not unintelligible in view of Rup¬ 
iahs excitement. The cross-examination of 
Chamari and Sohrai does not furnish any 
adequate reason for disbelieving the detail 
mentioned by them concerning Amir Hassan, 
and I take it that this evidence was not 
noticed in detail by the lower Courts, be¬ 
cause they did not concern themselves with 
the individual acts of the several petitioners 
but wrongly proceeded on the implied as¬ 
sumption that if an offence under S. 295 
was committed, it was committed by them 
all. The learned advocate for the Crown 
has, however, not been able to establish 
any connexion of the petitioners Usman 
and Naim with the offence which the lower 
Courts placed under S. 295 but must now 
be placed under S. 297. 

As to the charge under S. 448, learned 
counsel for the petitioners has drawn at¬ 
tention to the object stated in the charge, 
which is largely a repetition of the object 
stated in the charge under S. 295. It seems 
to me very doubtful whether those peti¬ 
tioners who are guilty of an offence under 
S. 297, Zafir and Amir Hassan, can be con¬ 
victed under S. 448 as well and awarded 
a separate sentence on a charge of trespass 
so framed. The deorhi was part of the house 
of Ruplal but was also, having regard to the 
niche of the Naika Gossain, a place of wor¬ 
ship so as to come within S. 297. But the 
two petitioners Usman and Naim, to whom 
no charge under S. 297 has been brought 
home, were undoubtedly guilty of trespass 
under S. 448 with the object of interfering 
with the personal liberty of Ruplal Shah 
and catching hold of him, while the other 
two petitioners committed an offence under 
S. 297. The result is that the conviction of 
the petitioners Usman and Naim under 
S. 295 must be set aside, together with the 
sentence passed upon them for that offence. 
The conviction of the other petitioners, 
Amir Hassan and Zafir under S. 295 must be 
replaced by a conviction under S. 297, the 
sentence passed upon them on the charge, 
however, remaining unaltered. The convic¬ 
tion of these two petitioners under S. 448 
must, however, be set aside, while that of 
Usman and Naim, with the sentence passed 
upon them under this Section, will remain 
unaltered. 

g.n./r.k. Order accordingly . 
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Fazl Ali and Meredith JJ. 

Judagi Gope and others —Appellants 

v. 

Emperor. 

Criminal Appeal No. 237 of 1939, Deci¬ 
ded on 10th January 1940, from decision 
of Addl. Sees. Judge, Patna, D/- 19th Sep¬ 
tember 1939. 

Penal Code (1860), Ss. 302, 147 and 148 _ 
Jury trial — Deceased’s death caused by effect 
of all injuries inflicted by several accused com¬ 
bined — Common object specified in charges 
under Ss. 147 and 148 was not to kill deceased 
but to assault him—Charge under S. 302 fram¬ 
ed and explained to jury — No alternative 
charges framed under Ss. 304, 326 or 325, nor 
principles of S. 34 or S. 149, explained — All 
accused convicted under S. 302—Conviction is 
illegal—Whole procedure amounts to misdirec¬ 
tion and non-direction. 

The death of the deceased was due to the effect 
of all the injuries inflicted by several accused com¬ 
bined. The common object specified in the charges 
under Ss. 143 and 147 was not to kill the deceased 
but merely to assault him and yet all the accused 
were charged under S. 802. 'The provisions of 
Ss. 300 and 299, were explained to the jury which 
ultimately convicted all the accused under S. 302 : 

Held that the conviction was illegal and the 
whole procedure amounted to misdirection and 
non-direction to the jury inasmuch as no alternative 
charges for lesser offences under Ss. 304, 326 or 
325, were framed nor was the jury explained the 
principles of S. 34 or S. 149, and particularly because 
the charge was put before the jury in such a way 
that they might have thought that they could 
only convict or acquit wholesale under S. 302. 

[P 418 C 1, 2] 

Jafar Imam, K. Sahai and Prem Lall — 

for Appellants. 

Advocate-General, Awadhesh Nandan 
Sahay and Mehdi Imam — 

for the Crown . 

Meredith J. — The five appellants have 
been convicted by the learned Additional 
Sessions Judge of Patna, in agreement with 
a 6 to 1 majority verdict of a jury, under 
Ss. 302, 148 and 147, I. P. C. Under S. 302 
all five have been sentenced to undergo 
transportation for life and have further been 
sentenced to pay fines of Rs. 50 each, in 
default to undergo further six months rigo¬ 
rous imprisonment. Two of them have been 
convicted under S. 148, and the other three 
under S. 147, but there have been no sepa¬ 
rata sentences under these Sections. The 
case arose out of an occurrence which took 
place on 16th May 1939, at village Rupas- 
pore, police station Hilsa. The prosecution 
case was that there was enmity between 
one Bilfa Dusadh and his brother Kirpali 
Dusaah on the one side of Ramsaran Das 

and his people on the other. According to 
1940 P/53 & 54 


the story of the prosecution, on Tuesday, 
16th May, Bilfa Dusadh went to his khalihan 
in village Rupaspore and found his heap of 
straw (punj of newari) disturbed and partly 
removed. Seeing this he started abusing the 
unknown persons who had done that. Ram¬ 
saran Das was in his own khalihan nearby, 
and hearing the abuse he shouted that 
Bilfa was abusing him and that he should be 
beaten. Thereupon, Ramsaran’s son Judagi 
came along and threw Bilfa down, and 
then Ramsaran, Judagi, Ramsaran’s cousin 
Kamal, Kamal’s sons Madan and Ramdeo, 
and also Gopi Das, brother of Ramsaran, all 
started assaulting Bilfa. Hearing the noise 
Bilfa’s brother Kirpali was coming to save 
his brother when a mob of 15 or 20 persons, 
most of whom were said to be related to 
Ramsaran Das, surrounded Kirpali and 
severly assaulted him. After the assault on 
the two brothers, Ramsaran led the whole 
mob to Kirpali’s house where Kirpali’s wife 
Bulkania was injured, and the mob looted 
away various things belonging to Kirpali. 
It was also said that Bilfa's wife had at¬ 
tempted to protect Kirpali when he was 
assaulted and had received injuries. It was 
said that Bilfa Dusadh died within a few 
hours as a result of the injuries received in 
the assault. 

The defence case which was not however 
put forward expressly by any of the accused 
in their statements, or in a written state¬ 
ment, and had to be gathered from the sug¬ 
gestions in cross-examination, was that the 
assault on the deceased Bilfa took place 
some time on the Monday night and nobody 
saw the assault or the assailants. When the 
assault was discovered in the morning, the 
wife of the deceased Bilfa and the wife of 
Kirpali started abusing some persons whom 
they suspected and these persons assaulted 
the two women and Kirpali on the morning 
of Tuesday, the 16th. The defence case 
further was that none of the accused took 
any part in either of the two occurrences 
and that they had been implicated falsely 
on account of enmity borne to them by 
Sanehi (P. W. 1), Mahadeo (P. W. 2) and 
others. Originally 23 persons were placed 
upon trial in respect of the entire series of 
incidents, but two of them were discharged 
by the committing Magistrate. The remain¬ 
ing 21 came before the learned Additional 
Sessions Judge who ordered the trial to be 
split up and that the five appellants to¬ 
gether with Ramsaran Das, the alleged 
assailants of Bilfa, should be tried separately 
in the case now before us; the assailants of 
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separate trial. As I have already indicated, 
the trial was held with the aid of a jury, 
and Ramsaran, who had set up a defence 
of alibi, was acquitted by the jury by a 4 to 
3 majority verdict. The Judge accepted that 
verdict. With regard to the appellants, 
accepting the 6 to 1 majority verdict he 
convicted the appellants in the manner I 
have already described, Madan and Gopi 
being convicted under S. 148 besides S. 302 
and Judagi.Ramdeo and Kamal under S. 147 
as well as S. 302. He further directed that 
out of the fines, if realized, Rs. 100 should 
be paid as compensation to Marachhia, the 
widow of the deceased Bilfa. 

In appeal it is urged that there were 
serious misdirections and non-directions in 
the charge preventing the appellants from 
having a fair trial. I may say at once that 
I consider that this is so; that there is the 
possibility in this case that the appellants 
were prejudiced by misdirection and non¬ 
direction and that the verdict therefore can¬ 
not be upheld and the convictions must be 
set aside. I shall refer only to two of the 
misdirections or non-directions which have 
been alleged. The common object specified 
in the charges under Ss. 148 and 147 was 
not to kill Bilfa but merely to assault him, 
yet all the accused were charged with the 
substantive offence of murder under S. 302. 
The learned Judge took much trouble in 
explaining to the jury the provisions of 
Ss. 300 and 299, Penal Code, and in endea¬ 
vouring to make them understand the exact 
difference between murder and culpable 
homicide not amounting to murder. On the 
whole I am not prepared to say that he did 
not perform this difficult task competently 
and correctly. He did not however frame 
any alternative charges under Ss. 304, 326 
or 325, Penal Code, nor did he explain to 
the jury that it was open to them to convict 
for one of these lesser offences. In my view 
he should have told the jury clearly that 
even if they believed that the accused had 
jointly killed Bilfa, still it was open to them 
to convict, not under S. 302, but merely 
under S. 304, or even under S. 326 or S. 325, 
if they considered that the necessary inten¬ 
tion or knowledge to constitute the offence 
of murder had not been established on the 
part of the accused. 

Moreover, this was a case where it was not 
proved, or even alleged, that any individual 
accused had inflicted an injury which could 
have been fatal in itself. The case was that 
death was due to the effect of all the injuries, 


Therefore if a conviction was to be made? 
under S. 302 it could only be by the appli¬ 
cation of the principle laid down in S. 34, 
Penal Code, or under the provisions of 
S. 149 of the Code, yet not only was no 
mention of either of these Sections made in 
the charges, but the Judge said nothing at 
all about them, and made no attempt to 
explain their provisions to the jury. It is, 
in my opinion, absolutely necessary that a 
Judge in a case of this kind where S. 34 is 
really being applied, should explain to the 
jury that before that Section can be applied 
it must be shown that the offence was 
committed by the accused in furtherance of 
the common intention of all. It was never 
put to the jury that the intention of different 
accused persons might have been different. 
Some might have intended murder, while 
some might have intended no more than 
assault, and might not have realized that 
anything more than assault was intended by 
any of them. Those who had not the common 
intention of committing murder or the 
knowledge of its likelihood (and the S. 147 
charge only involved the common intention 
to assault) could'not be convicted of murder 
under S. 302, Penal Code, either substan¬ 
tively or by the application of S. 34 or 
S. 149. There is nothing at all in the charge 
from which the jury could have appreciated 
this vital fact. 

It was essential that the nature of S. 34 
at least should have been clearly explained, 
and it would in my opinion have been better 
to explain S. 149 also. It was necessary to 
explain this, and, as I have already indi¬ 
cated, it was also essential to explain to the 
jury the possibility of convicting under the 
lesser Sections. I would go so far as to say 
that in my view it is better in case like this 
actually to frame the alternative charges 
under the lesser Sections and also to incor¬ 
porate S. 34 or S. 149 therein. No doubt, 
it may not be legally necessary to do this, 
but if it is done the risk of the explanation 
being'overlooked, and of the jury not under¬ 
standing the position, is avoided. If the 
Sections are included in the charges the jury 
are much more likely correctly to appreciate 
the legal position. As matters stand, it 
seems to me possible that this jury considered 
it their duty either to convict under S. 302 
or to acquit. They might perhaps even have 
considered that they must either convict all 
the accused under S. 302 or acquit all of 
them; that is to say, the charge was put 
in such a way that they might have thought 
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that they could only convict or acquit 
wholesale under S. 302. 

The course which I have recommended 
was all the more necessary in the present 
case in view of certain curious features in 
the medical evidence. The doctor has des¬ 
cribed ten external injuries. Of these all 
but two were on the arms or legs, and the 
two exceptions were both apparently minor 
injuries. One was an abrasion If" x 0 n 
the left side of the forehead. There was no 
fracture of the skull, and this injury in 
itself could not have been fatal. The other 
was an echchymosis 3J" x £" 0 n the right 
side of the back which was probably a lathi 
weal. This also could not have been a fatal 
injury. The curious feature of the evidence 
is that the doctor also says that four of the 
ribs on the left side and six ribs on the right 
side, that is to say, no less than ten ribs in 
all, were fractured. As far as can be told 
from the evidence as it stands, there were no 
external injuries to account for the fracture 
of^these ribs, unless the single lathi weal on 
the back could account for them, and that 
seems hardly possible. The doctor has stated 
that the ribs might have been fractured by 
being forcibly thrown on the ground or by 
blows of fists. That explanation, if I may 
say so as a layman, seems distinctly inade¬ 
quate, especially in view of the fact that as 
there was mud and sand all over the chest, 
the ground must have been comparatively 
soft. The opinion of the doctor was that 
the death of the deceased was due to shock 
and haemorrhage as a result of the injuries 
mentioned by him, and from what the Sub- 
Inspector found at the spot it also appears 
that there must have been extensive hae¬ 
morrhage, but we are not told exactly what 
was the cause of this extensive haemor¬ 
rhage and whether the fracture of the ribs 
had anything to do with it. The doctor 


was never asked whether the injuries des 
cribed by him were sufficient in the ordi 
nary course of nature to oause death. Ii 
was certainly desirable that the doctoi 
snould have been questioned at length wit! 
a view to determining what must have 
, 0 e ? ac k intention or knowledge o: 

J3ilf? s assailants, and the fact that the evi. 

ence was incomplete in this respect made 
ic all the more necessary that the jury 
should understand the principles of collec- 
tive responsibility for such crimes, and the 

tiorfs 1 1 ^ conv '°^ n g upon minor Sec- 

T °^ er < ^ e * ec *' in the charge to •which 
I shall refer concerns the cases of individual 


accused. It is necessary in cases like this 
that the evidence against such individual 
accused to show his complicity should be 
placed separately before the jury, but the 
learned Judge has nowhere done this. That 
it was essential to do so is borne out by 
the fact that two of the appellants at least 
were old men. The appellant Gopi is said 
to have been aged 55 or 56. Moreover, one 
witness, P. W. 7, says that he was in hia 
house unarmed when the cry of assault 
was raised. He added that thereupon Gopi 
came out armed with a garansa, but it ap¬ 
pears that the witness has not said this 
before the police. No witness, it seems, 
definitely'- ascribed any particular part in 
the assault or any particular blow to this 
appellant Gopi. The appellant Kamala was 
even older. His age is put between 60 and 
65. The evidence is that when the occur¬ 
rence started he was digging with his sons. 
In the Court of the committing Magistrate 
it was said that he took part in the assault 
armed with a lathi. In the Sessions Court, 
however, while one witness (P. W. 7) said 
he had a lathi, another witness (P. W. 3) 
merely said that he had a basket. I do not 
intend to refer to the cases of the other ap¬ 
pellants . it is sufficiently clear from what 
I have said that there were features in the 
evidence as regards individual accused 
which it was necessary to place before the 
jury if they were to take a just view of the 
case against each. This, however, was 
never done. 

For the reasons I have stated the convic¬ 
tion must, in my opinion, be set aside. The 
question is, in these circumstances, what 
should now be done. Should we proceed to 
consider the evidence and come to our own 
finding upon the facts, or should we order 
a retrial? The Appellate Court may or may 
not have the power under S. 423, Criminal 
P. C., to go into the facts in a case like this. 

I do not propose to express any opinion 
upon this point. There are rulings in which 
both views have been taken. Even if we 
have the power to come to our own deci¬ 
sion upon the facts, and to decide the case 
ourseives asif we were a jury, it does not 
follow that it is expedient or advisable to 
do bo. The present is a case where, in my 
opinion, the only proper course is to order 
a retrial. We have ascertained that this 
is the course which the appellants them- 
selves would prefer. That means that they 
wish to stand upon their right of jury trial, 
lhat in my opinion, settles the matter, 
and it would not be proper for us to deprive 
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them of that right merely because of a 
mistake on the part of the presiding Judge. 
I would allow the appeal, set aside the ver¬ 
dict of the jury and the convictions and 
sentences based thereon and direct that 
the case be retried so far as the appellants 
are concerned. We are informed that the 
appellants were on bail during their trial. 
Pending the result of the fresh trial they 
may be allowed to remain upon the same 
bail. 

Fazl Ali J. — I agree. 

g.n./r.k. Appeal allowed . 
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Rowland and Chatterji JJ. 

Prabhu Ram and others — Appellants. 

v. 

Kameshwar Prasad Singh Bahadur — 

Respondent. 

Appeals Nos. 247 and 248 of 1939, dated 
15th February 1940, from appellate order 
of Sub-Judge, Monghyr, D/- 31st May 1939. 

Transfer of Property Act (1882), Secs. 60 
and 82 — A , eight annas co-sharer in tenure, 
mortgaging his share to landlord — Landlord 
obtaining mortgage decree against share of his 
mortgagor and also obtaining rent decree 
against A and his co-sharer 3 —In execution of 
mortgage decree landlord putting up half share 
to sale and notifying that properties were being 
sold subject to charge of rent decree—Landlord 
purchasing eight annas share of his mortgagor 
and then applying for execution of rent decree 
—Rent decree held should be deemed to have 
been satisfied to extent of one-half. 

A, an eight annas co-sharer in a tenure, mort¬ 
gaged his interest to the landlord who obtained a 
mortgage decree against that half share. He also 
obtained rent decrees against A and his co-sharer 
3 for the rent of the entire tenure and when he 
executed his mortgage decree, he put up the half 
share of A to sale and notified at the time of the 
Bale that the properties were being sold subject to a 
charge for rent under the rent decrees. The decree- 
holder himself became the purchaser of that eight 
annas share. Thereafter he applied to execute the 
rent decrees against the half share of B for the full 
amount of the decrees : 

Held that the result of the whole amount of the 
rent charge having been notified in the sale pro¬ 
clamation was not that the whole liability passed 
to the property auction-purchased so as to relieve 
the other property from liability. The rent decree 
should be deemed to have been satisfied to the 
extent of one-half. But if the whole charge was 
enforced against either of the properties the holder 
of that property would have the right of contri¬ 
bution to the extent of half against the holder of 
the other property. [P 422 C 1] 

S. M. Mullick, Sarjoo Prasad and R. K. 

Sahay — for Appellants. 

R. Misra — for Respondent. 


Rowland J. — The appellants are eight 
annas co-sharers in a tenure of which the 
other eight annas co-sharers mortgaged their 
interest to the landlord of the tenure. The 
landlord obtained a mortgage decree against 
that half share. He also obtained rent 
decrees against the appellants and thejr 
co-sharers for the rent of the entire tenure 
and when he executed his mortgage decree, 
he put up the half share of his mortgagors 
to sale and notified at the time of the sale 
that the properties were being sold subject 
to a charge for rent under four decrees. 
The amount of the charge was stated to be 
Rs. 7780-15-lJ. The decree-holder himself 
became the purchaser of that eight annas 
share. Thereafter he applied to execute the 
rent decrees against the half share of the 
appellants for the full amount of the decrees. 
An objection was taken that by the sale of 
the other half share in execution of the 
decree-holder’s own mortgage decree, the 
entire rent charge had been satisfied and 
execution could not proceed. The Munsif 
dismissed the objection holding that the 
rent decree had not been satisfied or the 
charge extinguished. On appeal, the Sub¬ 
ordinate Judge has held that the rent decree 
should be deemed to have been satisfied to 
the extent of one-half, because the decree- 
holder had purchased half of the tenure 
with notice of the encumbrance of the rent 
decrees from which decision which governed 
two execution cases, appeals have been pre¬ 
sented by the judgment-debtors claiming 
that the decrees should be considered to be 
fully satisfied and cross-objections by the 
decree-holder claiming that he should be 
permitted to execute his decrees for the 
entire amount. 

In the appeal reliance is placed on the 
Full Bench decision of this Court in 17 Pat 
694. 1 It was there held that when in a sale 
proclamation it was notified that the arrears 
of rent for subsequent years were an in¬ 
cumbrance, the result would be that the 
auction-purchaser purchased the holding 
subject to the incumbrance. It was held 
further that a landlord auction-purchaser 
was in no better position than a stranger 
purchaser and therefore he was debarred 
from bringing a suit for rent for the years 
of which the rent was stated to be a charge 
on the holding. That decision follows a 
decision of the Calcutta High Court in 18 

1. Nripendra Nath v. Kuldip Misra, (1938) 25 
AIR Pat 545=178 I C 10=17 Pat 694=19 
P L T 723 (F B). 
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C L J 29 2 where it was held that a land¬ 
lord, who purchases the defaulting tenure 
in execution of his money decree subject to 
rent charge, cannot execute his decree for 
rent as the judgment-debt in his favour 
for rent is extinguished. The principle on 
which these decisions proceed was laid down 
in an earlier decision of the Calcutta High 
Court in 6 C W N 877, 3 the effect of which 
is that where a tenure or holding i 3 pur¬ 
chased subject to the notification of its 
liability to arrears the purchaser will be 
liable for the arrears in question and to hold 
otherwise would be to make him a gainer 
at the expense of the defaulting tenant, 
because the bidding at the sale may be 
presumed to be affected by the notification. 

All these however were cases in which 
the entire tenancy was sold up and the case 
before us was where the auction.purchase 
was of half the property only. To decide 
the rights of the parties in such a case, we 
shall have to go beyond the Tenancy Act 
and consider the principles applicable in 
the case of mortgages where the mortgagee 
has acquired a part of the mortgaged pro¬ 
perty. The principles applicable can be 
deduced from Ss. 60 and 82, T. P. Act. The 
rule in the last portion of S. 60 recognizes 
the right of a person interested in a share 
of the mortgaged property to redeem his 
own share on payment of a proportionate 
part of the amount remaining due on the 
mortgage when the mortgagee has acquired 
the share of. another mortgagor ; and in 
8. 82 it is laid down that where property 
subject to a mortgage belongs to two or 
more persons having distinct and separate 
rights of ownership therein, the different 
s ares in or parts of such property owned 
y such persons are liable to contribute 
rateably to the debt. The effect of the pur¬ 
chase by a mortgagee of a part of the mort¬ 
gaged property has been considered in a 
series of cases. In 22 Bom 304 4 the Bombay 
High Court said : When the plaintiff pur- 
chased the equity of redemption in the 
house, he purchased it subject to ita due 

the mort S a § a debt. That pro- 

ceases to 

an e plaintiff's right as mortgagee 
to recover the money secured by his mort- 

T a9 re ^ced to that extent. What 
^2 s . on p —Liibe mortgage debt was thus 

SlS:' Gyani (1913)18 G-L J 
3 ‘ *6 c a WN 8 ° 7 att0rai V< Kartik Chandra, (1902) 

’ ^r898T22 a B^ I 304 S (P Bj amnadaS BhankarIal - 


wiped out depends on the proportion of the 
value of the house to the value of the rest 
of the mortgaged properties. 

In 20 All 23 6 the question arose whether 
the purchase of a part of the mortgaged 
property by a mortgagee, subject to his 
mortgage had the effect of fully discharging 
the mortgage. There had been an opinion 
expressed in an earlier decision of the same 
Court that such a purchase would extin¬ 
guish the whole mortgage debt; but the 
iull Bench held otherwise and said that 
this was not necessarily the result, but that 
a person interested in a share only of the 
property could redeem his own share on 
payment of a proportionate part of the 
amount remaining due on the mortgage. 
This they said was a clear recognition that 
the mortgage debt in part still subsists. This 
pronouncement was followed and amplified 
in 22 All 284 6 where the purchase by a 
mortgagee of a part of the mortgaged pro¬ 
perty was said to have the effect of dis¬ 
charging and extinguishing that portion of 
the mortgage debt which was chargeable on 
the property purchased by him, that is to 
say, a portion of the debt which bears the 
same ratio to the whole amount of the debt 
as the value of the property purchased 
bears to the value of the whole of the pro¬ 
perty comprised in.the mortgage. This deci¬ 
sion was accepted in 26 Bom 88 7 where the 
contention that the entire mortgage had 
been extinguished was rejected and it was 
held that the house in the hands of defen¬ 
dant 1 was liable to a proportionate share 
of the mortgage debt. This was a case in 
which the mortgagee had purchased a part 
of the mortgaged property at auction sale 

after notifying its liability for the mortgage 
debt. 

A similar view was taken by a Full 
Bench of the Madras High Court in 43 Mad 
372 overruling a former decision of the 
same Court in which the view had been 
taken that the purchase by a mortgagee at 
auction of a part of the property, the entire 
amount of the mortgage debt having been 
notified as an incumbrance on the property 
would have the effect of extinguishing the 
entire^aortgage. Wallis C. J. said that the 
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rights of parties are those set forth in the 
last clause of S. 60 which recognizes the 
mortgagor’s right to redeem his own share 
in such a case upon payment of a propor¬ 
tionate amount of the mortgage debt. To 
the same effect is the view taken in the 
Calcutta High Court in 59 Cal 76. 9 We 
cannot therefore accept the argument that 
the whole amount of the rent charge having , 
been notified in the sale proclamation, the 
result would be that the whole liability 
passed to the property auction-purchased so 
as to relieve the other property from liabi¬ 
lity. To accept that argument would be 
unsound in principle, for, the whole of the 
rent is a charge on both the properties; but 
if the whole charge is enforced against 
either of the properties the holder of that 
property would have the right of contribu¬ 
tion to the extent of half against the holder 
of the other property. Therefore, if we were 
to say in this case that the Maharaja must 
first satisfy his own decree, we must at the 
same time allow him the right of contribu¬ 
tion to the extent of half against the appel¬ 
lants, his co-sharers. It has been argued in 
reply by Mr. Sarjoo Prasad that on the 
view we take of the rights of the parties 
this should be the result and that the 
Maharaja should be required to enforce his 
claim against the appellants by a separate 
suit; but that would be contrary to the 
salutary provisions of S. 47 which says in 
the clearest terms that all questions between 
the decree-holder and the judgment-debtor 
relating to the discharge, execution and 
satisfaction of the decree are to be deter¬ 
mined in execution and not by a separate 
suit. It is the Court’s duty in a proceeding 
like the present to give effect finally to the 
rights of the parties. The decision of the 
Subordinate Judge was correct, and I would 
dismiss the appeals and cross-appeals, par¬ 
ties bearing their own costs in this Court. 

Chatterji J. —I agree. 

D.S ./R.K. Appeals dismissed . 

9. Krishnachandra Bhoumik v. Pabna Model Co. 

Ltd., (1932) 19 A I R Cal 319=137 I C 260= 

59 Cal 76. 
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James and Rowland JJ. 

Sri Kant Jail — Appellant. 

v. 

Kam Bhajan Singh and others — 

Respondents. 

Appeal No. 146 of 1938, Decided on 25th 
April 1939, from original order of Sub- 
Judge, Gaya, D/- 11th June 1938. 


A. I. R. 

Civil P. C. (1908), O. 21, R. 66 — Mahal — 

Sale must be held village by village—Valuation 
village by village as given by judgment-debtor 
must be inserted in sale proclamation without 
being altered by decree-holder—Proclamation 
of sale need not be made in every village. 

For purposes of sale under O. 21, R. 66 a single 
mahal must be broken up into lots and the sale 
must be held village by village and not in one block. 
It is proper that in preparation for this the valua¬ 
tion village by village given by the judgment- 
debtor should bo inserted in the sale proclamation. 
This valuation has to be inserted as given by the 
judgment-debtor and must not be altered or cor¬ 
rected by the decree-holder before insertion. 

[P 423 C 1] 

It is not necessary to make proclamation of sale 
in every village affected. [P 423 C 1] 

Rai Gurusaran Prasad, Rai Paras Nath 
and Raj Kishore — for Appellant . 

L. K. Jha, N. K. Prasad II and K. N. 
Varma — for Respondents. 

Jame3 J. — This is an appeal by one of 
the judgment-debtors from the order of the 
Subordinate Judge of Gaya in execution 
proceedings. The decree under execution is 
a final decree in a mortgage suit. The mort¬ 
gaged property consists of an estate con¬ 
tained in forty-eight villages which was 
comparatively recently constituted a sepa¬ 
rate mahal by collectorate partition. When 
the sale proclamation was being prepared, 
one of the judgment-debtors, Shama Kant 
Lai, put in separate valuation of each village 
for inclusion in the sale proclamation as 
the judgment-debtors’ valuation; but the 
decree-holder objected and the Subordinate 
Judge decided in the end that a single sum 
should be stated as the valuation of the 
whole estate. After this objection had been 
disposed of, and another sale proclamation 
issued, the brother of judgment-debtor 1, 
Sri Kant Lai, took the same objection, which 
has again been overruled by the Subordi¬ 
nate Judge. He also objected that the sale 
proclamation ought to have been published 
in each village affected by the decree. The 
villages lie in thanas Sherghati, Barachati 
and Aurangabad. Sale proclamation was 
published in nine villages in Sherghati, in 
six villages in Barachati and in one village 
in Aurangabad. The Subordinate Judge held 
that there had been sufficient local publica¬ 
tion. Mr. Rai Gurusaran Prasad on behalf 
of the appellant does not now contend that 
there ought to have been a separate sale pro¬ 
clamation published in each village affected; 
but he argue3 that the valuation given by 
the judgment-debtor ought to have been 
inserted in the sale proclamation, giving a 
separate valuation for each village; and that 
the sale ought to be held village by village 
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and not of the mahal in one single block. 
Mr. L. K. Jha suggests on behalf of the 
decree-holders that these objections can no 
longer be raised because the matter is made 
res judicata by the decision of the Subordi¬ 
nate Judge in the objection preferred by 
Sham Kant Lai. 

Whatever may have been decided by the 
Subordinate Judge on the objection pre¬ 
ferred by Sham Kant Lai, the fact remains 
that he has to insert in the sale proclama- 
tion under O. 21, R. 66 the valuation given 
by the judgment-debtor. This valuation has 
to be inserted as given by the judgment, 
debtor and must not be altered or corrected 
by the decree-holders before insertion Mr 
L. K. Jha on behalf of the decree-holders 
suggests that the application of Sri Kant 
Lai is imperfect because it was not accom¬ 
panied by a separate valuation for the sale 
proclamation; but the valuation put forward 
by Sham Kant Lai was already on the re¬ 
cord and he was entitled to press for its 
Insertion in the sale proclamation. When 
the sale is held it must be held village by 
[Village and not in one block; and it is proper 
that in preparation for this the valuation 
village by village given by the judgment- 
debtor should be inserted in the sale procla- 
mation. The sale must be held village by 
village; biit this is the sale of a single mahal 
which for purposes of sale must be broken 
up into lots. It does not follow that there 
is any necessity to make proclamation of 
sale in every village affected; and the publi¬ 
cation of the kind whioh was found to have 
een made by the order now under appeal 
may be regarded as sufficient publication, 
if it should be necessary again to issue the 

C 00 ds P anH ama f fc 1 10D / •? ?h0 app0al parfcl V g uc- 
ceedg and partly fails and each party may 

bear his own coats in this Court. 

Howland J. — I agree. 

g.N./r.k. Appeal partly allowed . 


Patna 423 


A# I. R, 1940 Patna 423 

and Rowland JJ. 
atjnath Thakur and another — 

Defendants — Appellants. 


v. 


and 0thers ' Pon¬ 
tiffs and others, Defendants — 

J-ntTiS a* 18 f 8. 

* ^ M r,j jETiMa*- 

hypolhecatV'anceltratproperty^* 3 ~ 


Thokarfca of a joint family is entitled to hypo- 
thecate ancestral lands lor the purpose of acquiring 
othor lands for the bcnefitof the family: A IR1920 

A r n : iod T In 934 ? at 699: AIIi 1939 Pat 3? 0; 
R n 1 , 935 AI ! 32 1 (F B) and AIR 1938 Rat 

562, Rel. on; AIR 1932 P C 182 Distina ■ A T 7 ? 

1935 Bom 295 (F D), Expl. ' q £ 

S '« b) R ,h j r . Mone ? benders Act (3 of 1938), 

• J- • uct,on o{ rat e of intereat under S 8 
is discretionary with Court. 

Con^^ k not , h i n S in S. 8 to indicate that the 
Court is bound to exercise the discretion for re 

ca U se 1DS Whir, St " : aV ° U , r ° f th0 debtor n in°e r very 

thltth pi \ contemplated by the Section is 
cent 1 P C shall reduce the interest to 9 per 
cent, per annum as indicated in the Section in 
cases where the Court considers that the circum¬ 
stances justify taking such a course. But where the 

8 r a n r ! ° n ° \ nt TU S no £ exor bitant, and there 
is nothing to indicate that the debtor has not been 

fairly treated by the creditor, the Court can refuse 
to exercise the discretion. [p 424 q 2 ] 

Sarjoo Prasad — for Appellants. 

Ganesh Sharma — for Respondents. 

Agtirwala J. — This is a second appeal 

Dl ^ T 6 / aa ( M fr0m a de cision of the 
District Judge of Muzaffarpur confirming a 

decision of thei Munsif. The facts were that 

kar J taT ry 19 w de . f . endanfc 1. who was the 
karta of a joint family consisting of himself 

and hls . son, defendant 2, took a mukarrari 
patta of 3 bighas of paddy land for a con¬ 
sideration of Rs. 812-8-0. In December of 

R, cIT y6ar ', he borrowed on mortgage 

ffirthe F7 °u th0 mukarrari P a tta and 

°L f Tbe property given in secu¬ 

rity for this mortgage was the property of 

u T y aDd the 3 bi Shas of land 
TL r 6 4» by f fe i\f muk arrari patta. In 1927, 

Rs 8o° of the mortgage debt was paid. 

h a i PP9a a t n fu 8 ° Ut 0f a 8uit to enforce 
the balance of the mortgage debt. The first 

Court accepted the plaintiffs' evidence that 
the produce from the 3 bighas covered by 
the patta is about 20 maunds per bigha be¬ 
sides other catch crops and held that the 
transaction was one by which the family 
ad benefited This finding was endorsed by 

b n l0 u w * lch was also satisfied 

that the family benefited by tbe mukarrari 

half^f 1 ?), 80 ^ 0 ^ a i )peal ifc is con ten d ed on be- 
half of the defendants that the karta of a 

joint family is not entitled to hypothecate 

ancestral lands for the purpose of acquir 

ing other lands. A number of cases nf fhfa 

and other Courts have been cited to us but 

it is clear that in this Court the decisions 

are almost unanimous. In 1 P L T 136 1 a 

Division Bench held that the manager of a 

'• HI. 
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joint Hindu family always has the power to 
alienate joint family property in the ordi¬ 
nary course of management and for the 
benefit of the joint family, and that the test 
in each case is whether the transaction was 
such as a prudent owner would enter into 
in order to benefit the estate. In that case 
a mortgage bond executed to pay the pre¬ 
mium in respect of a lease taken for the 
benefit of a joint family was held to be 
binding upon all the members of the family. 
In A I R 1934 Pat 699 2 a Division Bench 
held that augmenting the means of liveli¬ 
hood of the family, unless speculative or 
risky, must be taken to be beneficial to the 
family. In the recent case in 20 P L T 663, 3 
it was held that where all the adult mem¬ 
bers of a joint family had mortgaged the 
ancestral property and applied the money 
raised by the mortgage towards part pay¬ 
ment of the purchase price of a property 
purchased for the family, the transaction 
was one for the benefit of the family, and 
the mortgage was for legal necessity and 
therefore that it could not be challenged by 
minor members of the family. Reliance was 
placed for the appellants on the decision of 
the Privy Council in 54 All 564 4 where the 
question before the Board was with respect 
to a sum of Rs. 4000 which had been bor¬ 
rowed for the purpose of financing a con¬ 
tracting business and the question arose 
whether an alienation of joint family pro¬ 
perty to raise money for this purpose was 
binding on the joint family. That decision 
has been explained by a Full Bench of the 
Allahabad High Court in 57 All 605 6 where 
the present Chief Justice of Allahabad said: 

In my judgment in 54 All 564 4 the Privy Coun¬ 
cil never intended to laydown the general proposi¬ 
tion that a loan taken by the manager of a joint 
Hindu family for the purpose of starting a new 
business could never bo binding upon the minor 
members of the family. 

The decision of their Lordships of the 
Privy Council in that case was also referred 
to by a Division Bench of this Court; in 17 
Pat 386. 6 The facts of the Privy Council 
case are quite distinct from the facts of this 

2. Lalji Singh v. Muchkund Singh, (1934) 21 

AIR Pat 699=154 I C 97. 

3. Sital Prasad v. Ajablal Mander, (1939) 26 

AIR Pat 370 = 183 I C 323=18 Pat 306=20 

PLT 663. 

4. Benares Bank Ltd. v. Hari Narain, (1932) 19 

AIRPO 182=137 I C 781=59 I A 300=54 

All 564 (P C). 

5. Ramnath v. Chiranji Lai, (1935) 22 A I R All 

221=155 IC 136=57 All 605=1935 A L J177 

(F B). 

6 . Chhotey Lai v. Dalip Narain Singh, (1938) 25 

AIR Pat 562=178 I C 837=17 Pat 386. 


case where the object of the loan was not 
for the purpose of entering into a specula, 
tive transaction but purely for the purpose 
of adding to the lands of the family some 
paddy lands in which they were deficient. 
Reference was also made to the Full Bench 
case^ of the Bombay High Court in 59 Bom 
525 7 in which it was held that the manager 
of a minor under Hindu law is not entitled 
to sell the minor’s property merely for the 
purpose of enhancing the value of the pro¬ 
perty or for increasing the minor’s income. 
But the learned Chief Justice in that case 
was careful to point out that it would be 
inaccurate to say that no transaction could 
be for the benefit of the minor which was 
not of a protective or preservative char¬ 
acter. In my view, the decisions of this 
Court are clear that a transaction of the' 
kind with which we are dealing in this ap¬ 
peal is one which binds a member of a joint 
family, provided that it is for the benefit of 
the family. The concurrent findings of the 
Courts below are that the transaction was 
for the benefit of the family. I see no rea¬ 
son why that finding should not be accepted 
and acted upon. 

The only other point in the case relates 
to interest. The bond provided for interest 
at the rate of 1 per cent, per mensem. It is 
contended that the mortgagor is entitled to 
have the amount reduced to 9 per cent, per 
annum under S. 8, Bihar Money Lenders 
Act, 1938. That Section provides that the 
Court may re-open a transaction, and, in a 
proper case, reduce the interest in the case 
of a secured loan to 9 per cent, per annum, 
and in the case of an unsecured loan, to 12 
per cent, per annum. There is nothing in! 
the Section to indicate that the Court is 
bound to exercise this discretion in favour 1 
of the debtor in every case. What appears 
to be contemplated is that the Court shall 
reduce the interest to 9 per cent, per an- ! 
num as indicated in the Section in cases 
where the Court considers that the circum¬ 
stances justify taking such a course. But 
where the original rate of interest is not 
exorbitant, and there is nothing to indicate 
that the debtor has not been fairly treated 1 
by the creditor, I see no reason why in 
second appeal this Court should exercise! 
this discretion. The result therefore is that 
I would dismiss this appeal with costs. 

Rowland J. — I entirely agree. 

G.n./r.k. _ Appeal dismisse d. 

7. Hemraj Dattubuva v. Nathu, (1935^22 AIR 
Bom 295=157 I C 406=59 Bom 525 = 37 Bom* 

L R 427 (P B). 


1940 


Ramdas Bhagat v. Krishna Prasad (Meredith J .) 


A. I. R. 1940 Patna 425 

Wort and Meredith JJ. 
Ramdas Bhagat — Plaintiff — 


Appellant 


v. 


Krishna Prasad Tewari and others _ 

Defendants — Respondents. 

Appeal No. 757 of 1938, Decided on 8th 
January 1940, from appellate decree of 
Sub.Judge, Gaya, D/- 12th July 1938. 

(a) Civil P. C. (1908), S. 92—Cond itions 
necessary to invoke application of S. 92 stated. 

Four conditions are necessary in order to Invoke 
the operation of S. 92 : ( 1 ) the trust must be for 
a public purpose of a charitable or religious nature' 
( 2 ) the plaint must allege that there is a breach of 
such a trust or that the direction of the Court is 
necessary for the administration of the trust ( 3 ) 

i • B ?-« P^st be not only in the interest of the 
plaintiff individually but in the interest of the 
public or in the interest of the trust itself (for 
where the trust is a public one, the interest of the 
trust will be interest of the public), and (- 1 ) the 
relief claimed in the suit must be one of the reliefs 
mentioned in the Section. [p 428 C 1 ] 

(b) Civil P. C (1908), S. 92—Applicability 

Substance and not wording of plaint should 
be looked to. 

In considering the application of S. 92 it is the 
allegations in the plaint alone that should be 
looked to. But the Court must look to the substance 

01 tne claim and not merely to its wording • AIR 
1926 Mad 1020 and A I R *1927 Mad 886 ?r! on. 

I \ n- -i o ^ , [P 428 C 2 ; P 429 C 2] 

(c) Civil P. C. 1908), S. 92—S. 92 applies 
to suit for removal of trustee de son tort. 

Section 92 applies to a suit for the removal of 
trustees de son tort, i. e. for the removal of persons 
who are trustees de facto but not de jure: Case 
law relied on, £p 429 q 2 ] 

Sir Sultan Ahmad, Syed Mehdi Imam, 
Kadha Krishna Saya, Sarjoo Pd., Lai. 
narayan Sinha and Khurshaid Husnain 
Q . .. — for Appellant. 

Sir Manmatha Nath Mukherji and Raj 
Kishore Pd- for Respondents. 

1 J* — This is an appeal by 

ordinaf f T°? a decision of learned Sub- 
193ft J « dg ? ° f Gayfl ' dafced 12th July 
' ° 0n /l“ 1 ° g a Vision of the Munsif 

fi G r’ fl a ed6fch January 1938, dismiss, 
g the suit. For reasons which will pre- 

a lie g at i o ** * t If i8 . n( ? cessar y to "t out the 
siderablfl rW .J 30 Plaint clearly and in con- 
thafc thn e t a il. Ifc is fi r8 fc 8 t; a fc e a therein 

soli surviv nL lff ’ ? amdas Bhagat, is the 
is in nnaa ^ ^eraber of a joint family and 

that* famih^ 81 °One^of^th 0n ^ r0 ° f 

■fn.milxr f u Y^ 6 ,. members of the 

Bharat f 6 a* 8 ancestor Jawahir 

in tha tn ,0Un m a ° d endowed a thakurbari 
in the town of Gaya and installed idols for 
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himself and the members of his family. He 
appointed five persons as managers of the 
endowed property and one Gayadin Tewari 
as pujari, but no deed of endowment was 
e X ecut ed Later on, in 1907, the plain¬ 
ed s uncles Tulsi Bhagat and Ramchandar 
Bhagat and Gayadin Tewari (here the plaint 
is wrong : Gayadin Tewari did not join in 
the execution) executed a registered deed of 
endowment confirming the persons already 
appointed by Jawahir as managers and 
Gayadin Tewari as pujari (prie 3 t). One of 
the managers, Balgobind Ram, later dedi¬ 
cated a house for the benefit of the thakur¬ 
bari but not in such a way as to alter the 
nature or status of the trust, which con¬ 
tinued as a private and family charity with 
the accretion of the property dedicated by 
Balgobind Ram. It is next alleged (and this 
is important) that some time ago Gayadin 
Tewari died and his son, defendant 1 of the 
suit, took up the management of the affairs. 
Next it is alleged that though there were 
several trustees yet the thakurbari was 
managed in consultation with and under the 
orde £f ? { Jfwahir Bhagat, Behari Bhagat 
and Tulsi Bhagat and this arrangement con¬ 
tinued up to the death of the last of them 
Later, when the plaintiff came of age, 
he went on performing worship in the 
thakurbari but defendant 1 and also defen¬ 
dants 2 and 3 (a second son and a grandson 
of Gayadin) kept him in the dark regarding 
the thakurbari management. Gradually ’ 
however he learnt of all the circumstances 
and in 1934 he came to know that all the 
trustees, except Balgobind Ram, had died 
more than 10 years before and that the 
property of the thakurbari was solely under 
the control and will of defendants 1 to 3 
and they had been spending the entire in- 
come on their personal necessities treating 
the fchakurbari as their own property and 
wasting the thakurbari properties; and 
Balgobind, the only surviving trustee, fail¬ 
ed to oppose them being in collusion with 
them. The plaintiff, as heir of the founder 
and proprietor of the thakurbari, wanted it 

u be ,_f™ clently managed and that the work 
shouid be done according to the intention 
of the founder. With that intention he filed 
a petitmn to get his name recorded in place 
of Tulsi Bhagat in the papers of the Muni¬ 
cipality, but on this defendants 1 to 3 
became very much annoyed and induced 
defendants 4 to 7, who are connected with 
hem and are their creatures, to file an 
oh action petition in the mutation case 
laiming to be themselves trustees. The 
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plaintiff’s petition was rejected and the 
names of defendants 4 to 7 along with that 
of Balgobind Bam, who was then living, 
were recorded as trustees. The plaintiff 
then dismissed defendants 2 to 3 from the 
post of pujari and appointed another pujari 
but the defendants to the suit interfered ; 
hence the necessity for the suit. 

Next it is alleged that in the deed of 
trust no provision was made for the ap¬ 
pointment of further trustees after the 
death of the five trustees mentioned in the 
deed, and Balgobind Bam, the surviving 
trustee, had no power to appoint other per¬ 
sons as new trustees in place of the deceased 
trustees, and such persons as defendants 4 
to 7 have no right to manage the thakur- 
bari, and only the plaintiff as the heir of 
the founder is entitled to manage it. Hence 
after dismissing defendants 1 to 3 from the 
post of pujari and defendants 4 to 7 from 
the post of trustees, the plaintiff is looking 
after the administration of the thakurbari. 
Defendants 4 to 7 neither discharge the 
duties of trustees nor are they fit to do so. 
Defendants 4 and 5 are big people and in 
ill-health and take no interest in the tha¬ 
kurbari and Nos. 6 and 7 are intimate 
friends of defendant 1. Hence they are 
neither fit to perform the duties of trustees 
nor do they perform them. For this reason 
on account of want of proper attention on 
the part of the aforesaid trustees (it is 
important to note this expression), there is 
absolutely no check on the embezzlement 
of the income of the thakurbari. Defen¬ 
dants 1 to 3 misspent the income on their 
own pleasure and paid no attention to the 
worship of the deities. They maintained no 
e.ccounts and did not seek 'to augment the 
property of the thakurbari from the surplus 
income. They took part in all sorts of 
nautches and musical entertainments and 
other kinds of sports, spoiling the income 
of the thakurbari, and they kept undesir¬ 
able persons in the thakurbari on account 
of which respectable persons and the ladies 
of the plaintiff’s family and other ladies did 
not like to go there. Defendants 1 to 3 have 
also caused loss to the thakurbari by falsi¬ 
fying papers and by selling the ornaments 
and moveables of the deities. 

It is then repeated that from these facts 
it is clear that neither defendants 4 to 7 
are legally fit to continue as trustees (this 
expression is also to be noted) nor are 
defendants 1 to 3 fit to continue as pujaris. 
The plaintiff has full right to manage the 
properties personally. The plaintiff and his 


family have always been in possession and 
occupation of the thakurbari and in charge 
of the administration and the plaintiff as 
the heir of the founder is in possession and 
occupation and is the manager, and in this 
capacity, he has dismissed all the defen¬ 
dants from the posts of priest and nominal 
trustees. It is prayed that his action be 
upheld by the Court ; hence this suit is 
instituted. Next there is a prayer in the 
following terms : 

That the property and income of the thakurbari 
may not be wasted, a Receiver may be appointed 
by the Court who may look after the administra¬ 
tion thereof. 

Next, the cause of action is stated as 
arising on 1st August 1934, when the real 
affairs of the thakurbari were disclosed, and 
also on 4th April 1935, when the plaintiff’s 
application for mutation and registration of 
his name in the Municipality was rejected, 
and on 19th Kartik 1343, when Balgobind 
Bam, the last trustee appointed by Jawahir 
Bhagat, died. The reliefs claimed are then 
set out. The Court is first asked to declare 
that defendants 4 to 7 have no right and 
authority to manage the thakurbari and 
that the allegation with regard to their 
being trustees is wrong and illegal and not 
binding upon the plaintiff, and also that 
defendants 1 to 3 by reason of mismanage¬ 
ment, misappropriation of income and in¬ 
capacity are not fit to act as pujaris and 
are fit to be removed from the office of 
pujari and have already been dismissed. 
Secondly, the Court is asked to hold and 
declare that there being no provision for 
the management of the thakurbari after the 
demise of Balgobind, the plaintiff as the 
heir of the founder is competent to manage 
the thakurbari directly or through some¬ 
body else. Next occurs the following prayer, 
which I consider it necessary to set out 
verbatim : 

In spite of the fact that the plaintiff is in charge 
of the management and is carrying on the admi¬ 
nistration of the thakurbari as the heir of the 
founder of the thakurbari on the demise of the 
trustees named in the trust deed and due to the 
absence of any provision for the management of 
the aforesaid estate, still some arrangement may 
be made with respect to that portion which may 
be considered to be ‘ unadministered' in the opinion 
of the Court (italics mine) and with that end in 
view, a Receiver may be appointed to manage the 
affairs of the thakurbari until the disposal of thi3 
suit. 

Subsequently, a prayer was added for a 
permanent injunction restraining the defen¬ 
dants from interfering with the manage¬ 
ment and possession of the plaintiff. The 
plaint, as frequently'happens in India, is a 


1940 


Ramdas Bhagat v. Krishna Prasad (Meredith J .) 


confused and badly drafted document. To 
some extent, in the interests of clarity and 
good English, I have paraphrased it, but 
where the wording is material to the deter¬ 
mination of this appeal, I have quoted its 
own language. . 

The learned Munsif found that the trust 
was a public one, not private as claimed; 
that the plaintiff’s story regarding his own 
management and possession and that of the 
previous members of his family was entirely 
false; that actually defendants 1 to 3 were 
working as pujaris and defendants 4 to 7 as 
trustees and that the allegations of miscon¬ 
duct, misappropriation, mismanagement and 
neglect were also false; that defendants 4 
uO 7 had been rightfully appointed trustees 
by Balgobind Bam and had also been elected 
by the public after Balgobind’s death and 
that in any case they were trustees de son 
tort; that the suit was substantially one 
for the removal of the trustees or the trus¬ 
tees de son tort and of the pujaris, and as 
3uch, it was not maintainable under the 
provisions of S. 92, Civil P. C., and S. 14, 
Beligious Endowments Act, 1863. He held 
further that the suit was bad for defect of 
parties inasmuch as it appeared from the 
proceedings book of the thakurbari that 
after the death of Balgobind Bam, his son 
Bameshar Prasad was elected a trustee in 
his place, and as a matter of fact, he also 
along with defendants 4 to 7 had been 
managing the trust property and working 
as a trustee. Therefore he was a necessary 
party under the provisions of O. 31, B. 2, 
Civil P. C., which prescribes that where 
there are several trustees, executors, or 
administrators, they shall all be made par- 

tl6 ^u° ^ 8u * fc a S a i n s fc one or more of them. 

1 he lower Appellate Court endorsed all 
hese findings with two exceptions. In his 
opinion the deed of endowment (Ex. 6) con¬ 
tained no provision for the appointment of 
new trustees upon the death of the original 
trustees,. Defendants 4 to 7 therefore had 

nor hT 7 u alldly appointed by Balgobind 

validhf d w?, DOr Balgobind’s son been 
valley elected. All were therefore only 

ment d 8 id ^ ‘ Mt and the ri S^ of manage. 

the fonnd« r0Ver ^ tO fche P lainfciff aa heir of 
the founder on the death of Balgobind, the 

that ap P 0ared from the deed 

Board n? ° f the founder ™s fc hat a 

of the °/ A TrU 1 9fcee8 ! h °uld manage the affairs 

that nn 8mpl6 { a .u d it8 Properties and also 

be on the T? ° .^founder's family should 

Plaintiff had no right to take the manage- 
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ment of the endowment into his own hands, 
and as heir of the founder, his solo right 
was to appoint a fresh Board of Trustees. 
Secondly, he held that only defendant 1 
had been duly appointed pujari as the evi¬ 
dence showed, and that was also in accord¬ 
ance with the terms of the deed of trust 
which prescribed that Gayadin should re¬ 
main a3 the karguzar for his lifetime and 
such one of his sons and heirs as might be 
considered fit to work as pujari should sub¬ 
sequently be appointed by the managers as 
such. Defendants 2 and 3 had no interest 
at all. Ho agreed however that the thakur¬ 
bari was a public one, that the suit was 
essentially one for the removal of the trus¬ 
tees de son tort and the pujaris, and as such 
was not maintainable as it had not been 
brought under S. 92, Civil P. C., that it was 
also bad for non-joinder of Balgobind’s son 
Bameshar who was one of the trustees de 
son tort; and also that none of the charges 
of misconduct, misappropriation, etc. has 
been substantiated and the plaintiff had not 
proved that defendant 1 was unfit to act as 
pujari. Moreover, under the deed of trust, 
so long as a suitable man was available in 
the family of Gayadin Tewari, no stranger 
could be appointed as pujari and the plain¬ 
tiff had no right to dismiss defendant 1 from 
his office. 

In appeal, the finding that the trust is a 
public one is not challenged. But it is con¬ 
tended that in spite of that fact S. 92, Civil 
. C., has no application to the case since 
the suit is not founded upon breach of trust 
but is merely one between rival claimants, 
a case analogous to the case in 5 P L T 231 1 
where it was held that S. 92 had no appli¬ 
cation. The plaintiff asked for the removal 
of defendants 4 to 7 not on account of any 
breach of trust but simply because they 
had not been validly appointed. It is said 
that it is a simple case of each side denying 
the title of the other. It is true that there 
are allegations of at least sins of omission 
on the part of defendants 4 to 7, but these 
allegations are mere surplusage and not 
the ground put forward for removal 
Secondly, it is argued that the lower Appel- 
late Court was wrong in holding that 

, th0 mana g 0m ent reverted 

to the plaintiff still he was not entitled to 

manage personally but could only appoint 
a f,° ard , of Trustees Thirdly, it is argued 
that the lower Appellate Court was wrong 
m holding that tha plain tiff is not entitled 

1- T V A?n ijnandan ’ (1924 > 11 aTk 

Fat 502—76 I C 89=5 PLT 231. 
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to dismiss defendant 1 from the post of 
pujari. Once it is found that he is a mere 
servant, the right of dismissal follows inde¬ 
pendently of proof of misconduct. Lastly, 
it is urged that O. 31, Rule 2, applies only 
in the case of trustees and not in the case 
of trustees de son tort. Rameshar is not 
therefore a necessary party, and in any 
case, the suit should not fail for defect of 
parties and Rameshar should, if necessary, 
be added as a party. 

I propose to consider first the question 
whether S. 92, Civil P. C., is applicable to 
this case, and it is for the purpose of deter¬ 
mining this question that I have set out the 
allegations in the plaint in such detail, as 
in my opinion, the case really involves no 
principle of law and the decision depends 
entirely upon the facts set out in the plaint. 
I may say at once that I am clearly of 
opinion that a suit on the allegation con¬ 
tained in this plaint could lie, if lie at all, 
only under the provisions of S. 92, Civil 
P. C. Four conditions are necessary in 
order to invoke the operation of S. 92 : (l) 
the trust must be for public purposes of a 
charitable or religious nature, (2) the plaint 
must allege that there is a breach of such 
trust, or that the direction of the Court is 
necessary for the administration of the 
trust, (3) the suit must be not only in the 
interest of the plaintiff individually but in 
the interest of the public, or in the interest 
of the trust itself (for where the trust is a 
public one, the interest of the trust will be 
the interest of the public), and (4) the relief 
claimed in the suit must be one of the 
reliefs mentioned in the Section. 

It is not disputed that in the present case 
the first condition is satisfied. There can, 
also, in my opinion, be no doubt that the 
second condition is satisfied. The plaint 
alleges breach of trust not once but many 
times. It is unnecessary to refer again in 
detail to all the allegations of misconduct 
on the part of the pujaris. Misconduct of 
the pujaris is made the misconduct also of 
the trustees since it is said that the pujaris 
were aided and abetted by the nominal 
trustees, and, as I have said, the trustees 
are further specifically charged with sins of 
omission, failure to supervise, and failure to 
check the mismanagement. It is true that 
it is sought to remove defendants 4 to 7 on 
the ground that they were not validly 
appointed. The plaintiff however was not 
content to rest his case on that basis alone. 
He had to go on to urge misconduct as an 
additional ground, and thereby, if in no 


other way, brought himself within the mis¬ 
chief of S. 92. I cannot agree with the argu¬ 
ment that the allegations regarding breach 
of trust were mere surplusage. Reading the 
plaint as a whole, it is, on the contrary, 
clear that these allegations formed a sub¬ 
stantial part, if not the most substantial 
part, of the plaintiff’s claim for relief. 

The matter is made plainer still if we 
consider the case of defendants 1 to 3, a 
point which was nob touched upon in the 
arguments, but is, in my opinion, very 
important. The removal of defendant 1 at 
least is sought solely on the ground of mis¬ 
appropriation and misconduct. Now, though 
the Court may have found that defendant 1 
was a mere servant, there can be no doubt 
that according to the allegations in the 
plaint, he also is a self-constituted trustee, 
that is to say a trustee de son tort. I need 
refer only to the allegation that on the 
death of Gayadin, defendant 1 took up the 
management of the affairs of the thakur- 
bari; to the allegation in express terms 
that the property of the thakurbari was 
solely under the control and will of defen¬ 
dants 1 to 3, who had been spending the 
entire income on themselves and acting 
against the intentions of the founder of the 
thakurbari, Balgobind Ram being in collu¬ 
sion with them ; to the allegation that it 
was defendants 1 to 3 who countered the 
plaintiff’s move, when he applied for the 
mutation of his name, by setting up defen¬ 
dants 4 to 7, who were connected with them 
and were their creatures, to pose as trustees. 
These allegations may have been largely 
false, but when considering the application, 
of S. 92, it is the allegations in the plaint 
alone that concerns us. 

I would, moreover, go further than say¬ 
ing that the plaint alleges breach of trust. 
Though this point also was not made in 
argument, in my opinion, there is a clear 
statement in the plaint that the direction 
of the Court is necessary for the adminis¬ 
tration of the trust. I do not base this on 
the proposition, which may be doubtful, 
that a prayer for an injunction against the 
trustees de son tort is a prayer for a direc¬ 
tion for administration. The matter is much 
clearer than that. There is an express state¬ 
ment in the plaint, which I have set out 
verbatim, that some portion of the estate 
may be considered to be unadministered 

owing to the absence of any provision in 
the deed for the management on the demise 
of the trustees, and a prayer is made that 
the Court may make some arrangement 
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with respect to that portion which may be 
considered to be unadministered in the opi¬ 
nion of the Court. In my view there could 
not be a clearer case of asking for the Court’s 
direction for the administration of the trust 
in part at least. The plaintiff even goes so 

far as to ask that a receiver pendente lite 
may be appointed. 

The third condition, in my judgment, is 
fully satisfied. This is no case of rival 
claimants fighting to assert their own 
interests.. Defendants 4 to 7 have no per¬ 
sonal claim at all. They are respectable 
people elected as trustees and acting as 
such to the satisfaction of the entire public 

39 . f ° u .° d . h Y tha Court 3 below. As for the 
plaintiff, it is apparent from the plaint that 

he does not purport to sue on his own 

behalf but in the interests of the trust, and 

that is, as I have said, in the case of a puli- 

lie trust synonymous with the interests of 
the public. Repeatedly it is stated in the 
plaint that the wishes of the founder are 
not being carried out; that the trust is 
suffering; and that not only the plaintiff 
and his ladies but also respectable persons 
and other ladies of the town do not like to 
visit the thakurbari. No doubt the plaintiff- 
asks that the management should be hand¬ 
ed over to him, but that is not for his own 
gam but in the interests of the trust itself, 
which is as he says, being mismanaged. No 
doubt he also (somewhat inconsistently) 
states that he himself is in possession and 
is managing the property. But that was 
clearly put m merely in the attempt to 

onenH f 6 ?T. SSity of Paying for conse- 
quential relief in addition to a declaration. 

Ahat allegation was hardly serious in view 

ofcbe * recitals in the plaint and both 
the Courts below have found it false. 

mnB f e i e re “ al >s the fourth condition, which 
must be satisfied. Is the relief claimed one 

I a-rn! ^fu D tu° ned in the Secfc ion ? Here 

that theTn> • 9 V v I6W3 0f the Court 9 below 
ins t ho f V 8 8uba tantially one for remov- 

Sif Surtan'Af 68 / 0 80n t0rt 1 a 8 rea with 

for the a n ^ Wh0 has ar S ued the case 

sought 9 is To ' that where th0 reliaf 

praver for i r6 “ 0val of a trustee, the 
of the condi f j 230741 f 1118 * J^e based upon one 

the Section th )I f 8 - S tu 0u(! * n fcbe firat part 
necessitv for fh* 18 the breach of trust or the 

words ona of ^ C ° Urfc ' S Erection. In other 

merelv affL ^ k °. 80 cond itions must be not 

the su!t InTf alle S ed as the basis for 

the defendants l l*k!!° ”7| hl t0 re “°' a 
-lidlf appointed 
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fact that breach of trust had been alloged 
independently would not necessarily bring 
the suit within the terms of S. 92. But here 
the fact is, as I have said, that even in the 
case of defendants 4 to 7 the removal is 
sought not only on the one ground but also 
on the other, and in the case of defen. 
dants 1 to 3 the ground for removal is 
based solely on the allegations of miscon¬ 
duct, which would amount to breach of 
trust once it is held, as I have said, that 

the plaint [describes these defendants also 
as trustees de son tort. 

It is, of course, clear that though the suit 
purports to be for a declaration and an 
injunction, it is essentially and substantially 
for the removal of the trustees de son torfc. 

I he allegation that the plaintiff had not 
only the right of management but was also 
the actual manager in possession is not, as 
I have said already, to be taken seriously. 

It is admitted over and over again in the 
plaint that the de facto management is in 
the hands of the defendants. The prayer 
for injunction, therefore, is actually one for 
removal In considering the application of 
b 92, the Court must look to the substance 
ot the claim and not; merely to its wording 

26 ^ !° 29;2 al8 ° A 1 R 1927 Mad 
S86. The suit is for the removal of trustees 

ae son tort and not for the removal of legal 

trustees; for the removal of persons who are 

trustees de facto but not de jure. But that 

does not matter. It is well settled that 

O. JZ applies to such cases. In 27 I C 389 4 

it was laid down by the Court of the Judi- 

c a i, of ° ud h that a suit under 
b. 92 Civil P. C„ is maintainable as against 
a de facto trustee or a trustee de son tort, 
for he is subject to the same liability while 
he is so acting as a trustee de jure. This case 

35 Cal 789 s a Calcutta case The 

f 1 I abab g d Hl § h Court has also held in 40 
I C 165 8 that S. 92, Civil P. C., applies to 
the case °f persons who are trustees de son 
tort. The Bombay High Court took the 
same view in 23 Bom 659/ The Allahabad 
High Court; again^took the same view in 69 

2. linnasimutihi 1 Pillai v. A. J. Lutz, (1926) id 

AIR Mad 1029=97 I C 630. 13 

3. Jambullinga Pathan v. Akilanda A<ari MQ 97 \ 

^ 1 R Had 886=109 I C 862. “ * ( 192 ') 

4. Muhammad Nasim v. Muhammad a u i 
U914U A r R Oudh i0s a ^Tc\s A 9 h =\ d S 

5 ‘ liww) sacawsfciobwN^s^ 1 j0hu " r ’ 

6 - S iS^Vl SS. ^ SiV, I A I R 
7 ‘ StoLKUS 0311 ^ (1899) 23 Bom 
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I C 990 8 holding that a suit under S. 92 
will lie against a trustee de son tort; in 
other words, against a person who, without 
title, chooses to take upon himself the 
character of a trustee; and again in 84 I G 
631. J) Similar also is the view of the Madras 
High Court in 78 I G 950. 10 Lastly, our own 
High Court in 151 I C 138 11 has held that 
if the defendant was a person who was not 
a trustee and purported to act as a trustee, 
he was a trustee de son tort and the re¬ 
moval of that person was the removal of 
a trustee within the meaning of S. 92, 

Civil P. C. 

That the defendants in the present case 
are trustees de son tort and not mere tres¬ 
passers cannot be doubted. They make no 
claim on their own behalf. They purport to 
be trustees. They claim not adversely to the 
trust but under it. They are, moreover, 
several times referred to as trustees in the 
plaint. I have no doubt in my mind that 
all the necessary conditions to invoke the 
application of S. 92, Civil P. C., are present 
in this case. That being so, the suit, as pre¬ 
sented before the Munsif was not maintain¬ 
able and the suit and appeal must fail on 
that ground. In this view, it is unnecessary 
to express any opinion on the other ques¬ 
tions which have been raised. I would dis¬ 
miss the appeal with costs. 

Wort J. —I agree. 

G.N./R.K. _ Appeal dis mis sed . 

8 . Ram Bilas v. Nitya Nand, (1922) 9 A I R All 

542=69 I C 990=44 All 652=21 ALJ 105. 

9. Behari Lai v. Shiva Narain, (1924) HAIR 

All 884=84 I C 631=47 All 17=22 ALJ 866. 

10. Malkajigunda v. Ramaswami Chettiar, (1925) 

12 A I R Mad 212=78 I C 950. 

11 . Ghasi Gir v. Jamuna Prasad, (1934) 21 A I R 

Pat 321=161 I C 138. 
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Harries C. J. and Manohar Lall J. 

Chatargoon Sao and others — 

Defendants — Appellants. 

v. 

Babu Bamlal and another — 

Plaintiffs —Respondents. 

Appeal No. 16 of 1937, Decided on 29th 
November 1939, from original decree of 
Sub-Judge, Palamau, D/- 15th July 1936. 

Bihar Money-lender* (Regulation of Transac¬ 
tion*) Act (7 of 1939), S. 8—Court i* not bound 
to re-open transaction but should do so in pro¬ 
per case—Interest at mercantile rate slightly in 
excess of rate permitted by Act charged — 
Transaction need not be re-opened. 

The Court ifl not bound to re-open a transaction 
under S. 8 though of course, it should do so in a 
proper case. Even if it is established that interest 


at the mercantile rate slightly in excess of the 
rates permissible in the Bihar Money-lenders Act 
has been charged the Court would be reluctant to 
order the whole transaction to be re-opened. 

[P 431 C 2] 

Bai Gurusaran Prasad and D. P. Sinha 

— for Appellants . 

Baldeva Sahay and Rajkishore Prasad 

— for Respondents. 

Harries C. J. — This is a defendants’ 
appeal from a decree of the learned Sub¬ 
ordinate Judge of Palamau decreeing the 
plaintiffs’ claim in a mortgage suit. The 
plaintiffs brought the suit out of which 
this appeal arises for the enforcement of a 
mortgage dated 19th March 1932. The 
learned Subordinate Judge held that consi¬ 
deration had passed and that the mortgage 
had been duly executed according to law. 
He accordingly decreed the claim. The de¬ 
fendants were the members of a family 
which carried on a business in selling cloth, 
yarn etc. The plaintiffs had from time to 
time sold to the defendants cloth and yarn, 
and according to the plaintiffs an account 
was struck in March 1932 which showed 
that there was due from the defendants to 
the plaintiffs a sum of Bs. 6000 in respect 
of cloth and Bs. 2700 in respect of yarn 
etc. This statement of account was actually 
signed by defendant 2. On 19th March 
1932, defendants 1, 2, 3 and Hussaini exe¬ 
cuted the mortgage deed now sued upon. 
Defendant 2 executed the deed on behalf of 
himself and as guardian of defendant 8, and 
Hussaini, now dead, executed the document 
on behalf of himself and as guardian of de¬ 
fendants 4 and 5. Defendants 6 and 7 ap¬ 
parently were born after this mortgage 
deed was executed. The deed was to secure 
the sum of Bs. 8700 which was the balance 
due upon the cloth and yarn transactions 
between the parties. 

The bond was an instalment bond and 
interest was at the rate of six per cent, per 
annum. It was provided however that in 
case of default of two instalments interest 
should be payable at the rate of twelve 
annas per cent, per month compoundable 
yearly. Nothing was paid by the defendants 
in respect of the principal and interest due 
under this mortgage, and on 21st May 1935 
the present suit was brought. In the lower 
Court the defendants denied that any sum 
was due from them to the plaintiffs at the 
date of the mortgage, and suggested that 
they had been coerced into executing the 
mortgage. The lower Court has rejected 
these pleas, and in my view rightly. Mr. 
Gurusaran Prasad who appears on be- 
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half of the appellants has not challenged 
this part of the case. He has confined his 
argument to the question of interest. 

On behalf of the appellants it is said that 
the amount stated to be due from the de- 
fendants to the plaintiffs on 19th March 
1932 namely Es. 8700 includes a good 
deal of interest. It is said that the plaintiffs 
charged compound interest at the rate of 
twelve annas per cent, per month upon all 
balances due to them. Accordingly, it is 
urged that Es. 8700 which formed the 
principal sum in this mortgage must con¬ 
sist largely of sums due by way of interest 


<a a PP ellants claimed the benefit of 
b. 8, Bihar Money-Lenders (Eegulation of 
Transactions) Act, 1939. That Section pro- 
vides that in any suit brought by a money- 
lender before or after the commencement 
of the Act in respect of a loan advanced 
neiore the commencement of the Act or in 
any appeal or proceedings in revision aris- 
ing out of such suit, the Court may exercise 

a tra^V P ?T r8 ‘ The C ° Urfc may re °P 0n 
a transaction, take an account between the 

parties and relieve the debtor of all liability 
in respect of any interest in excess of nine 
per cent per annum simple in the case of a 

notwTthlr^' 16 ha3 further Provided that 

notwithstanding any agreement purporting 

clo3 f. Previous dealings and to create a 
new obligation, the Court may re-open any 

r“ k alr .fu y ‘^en between them and 
of Inv £? ?° r ° f aU Iiability iD rQ3pecfc 

Z P tf? T DUm iD th0 case of ^cured 

in the W6 f 1Ve P6r C6DL Simple per 

in the case of unsecured loans 

makes M * he 6vidence in fcb * case 
Es 8700 1 hat When thi3 balaQ ce of 
doubtedh, ag I 6ed a parfc of the sum un¬ 
wemUotred b °° k , 8 ; ^ n ° books 

upon the plaintiffs’ ba f been place d 

of one of the plaintiff!'^ 8 ^ fcbe ® vidence 

£ .TJWSfXl pri °‘ ed 

bonk TViq . 1 01 part o of the paper- 

under previou^^rans nS f a baIance due 

lants, this amo„^ 0C . 0rdlD g to the appel- 

how much interest n °the int ® res f fc; bufc 

wholly unable to say All th n.f fh are 

point to is the fltftfATY,!* fcbafc fcbey can 
witness Sheonandan PraSd^P^^T^n’ 

cross-examination he said: 1 ' 1 
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Rupees 5509-12-3 was brought forward from 

19°8 C 7 88 g rT 7 6?7 baW k Nlmak k,Jata ia 
19S7 Rft frn^*J 67 V 9 WaS brou g hfc forward in 
I clni l .Preceding year in Kapra khata ehop. 

of thee ° is 

Larlier the witness said : 

Bahis are changed on Katik Badi 15 Inter^f 

ca^Ts d fu a tL^ntere B s? di 15 ^ » rInci * al * 

D , d rl! 6r had 9aid thafc fcbo plain¬ 
tiffs bad charged interest at twelve annas 

per cent, per annum from all customers and 

that interest ran on both sides of the ac 

1930^ 1 I3 t Cl6a . r i hat the account from 
1930 onwards included little, if any, interest 

as the amounts shown as received by the 
plaintiffs are obviously amounts in respect 
of goods sold and delivered. If any interest 
is included in the sum of Es. 5509-12 3 
which was brought forward in the account 
printed at p. 15, part 3, of the paper-book 
it would appear as if this interest was paid 
off very soon afterwards. It is to be observed 
that there is a proviso to S. 8, Bihar Money 

I 1 e Q nderS (-Regulations of Transactions) Act’ 
1939, which provides that if anything has 

litWo^int 01- a ff° Wed ln re9 P 00 t of any liabi¬ 
lity for interest in excess of nine per cent 

simple per annum in the case of a secured 
in a the Dd twe f lve per cenfc - 8 iuiple per annum 

cl. (a) or (b) shall be deemed to require the 
creditor to repay any amount so pa ?d or 
allowed in excess or to reduce the amount 
of the principal of the loan. UD6 

In my judgment the apnellanfq 

case have wholly failed t^ eSish that 
1932 there was included in the amount due 

p JmS hi 

"o d Id°“ »“.S oThctZS 

would require this Court to re on,! X 

transaction. Further, the Court is not bound 

to re-open a transaction under S 8 B ih™ 

Money-lenders Act, though nf ™ ’ Blba fi 

should do so in a proper case. Even 7f* the 

the mercantile rate sligfatlv t ^ at| 
the rates permissible K'b ° f 

lenders Act had been charged I ™ 6 ?; 
have been reluctant ir. 8ea> 1 woul(3 

the whole r fcranaacfcjon ^ ^ to 0rder 
However as I ° be reopened. 

here failed u pI . ainfciffa 

case wifchin S. 8 els fa) nnT bring fcbe 
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action re-opened. No other point has been 
taken on behalf of the appellants and ac¬ 
cordingly this appeal must fail. I would 
therefore dismiss the appeal with costs. 
Two months’ time is allowed for payment 
of the sum under the mortgage. 

Manohar Lall J. —I agree. 

G.N./r.k. Appeal dismissed. 


\ 
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Rowland and Chatterji JJ. 

Harihar Gir —Appellant. 

v. 

Mt . Dulhin and others —Respondents. 

Appeal No. 26 of 1939, Decided on 13th 
September 1939, from original order of 
Sub-Judge, Gaya, D/- 3rd December 1939. 

Execution — Matters to be considered in 
deciding whether subsequent application for 
execution is application to continue previous 
application stated. 

The first condition necessary to sustain the plea 
that the subsequent application should be treated 
as an application to continue the earlier execution 
is that the earlier execution case must not have 
been finally disposed of. If it was so disposed of, 
no question of continuing it can arise. If, on the 
other hand, there was an interruption intheearlier 
proceeding by reason of which the Court, being 
unable to grant the appropriate relief, struck off 
the case, it cannot be said to have been finally 
disposed of. It will then be considered to be still 
pending, and may, if proper case is otherwise made 
out, be revived and continued. Regard is to be had 
to substance rather than to the form of the appli¬ 
cation. The second application will not however 
be considered to be continuation of the former one 
if it is found to be different in its scope, or if the 
former execution is found to have been abandoned 
by the decree-holder or to have been dismissed 
through his default or laches : Case law reviewed . 

[P 433 C 1; P 435 C 2] 

Sir M. N. Mukherji, Sarjoo Prasad and 

R. J. Bahadur— for Appellant . 

Mahabir Prasad, Syed Hasan and S. P. 

Srivastava— for Respondents . 

Judgment. — This is an appeal by 
Mahanth Harihar Gir, one of the judgment- 
debtors, against an order rejecting his objec¬ 
tions under S. 47, Civil P. C. Of the various 
objections taken by him, the only one 
pressed in this appeal is that the execution 
i3 barred under S. 48, Civil P. C., having 
been filed more than twelve years after the 
date of the decree. The decree under exe¬ 
cution is a mortgage decree which was 
passed on 23rd December 1923, and the 
present execution was filed on 24th Febru¬ 
ary 1936, under the following circumstances: 
The first execution was taken out in Exe¬ 
cution Case No. 214 of 1926. In course of 
that execution, some of the judgment-deb¬ 
tors interested in items 1 to 5 of the mort¬ 


gaged properties paid Rs. 4800 to the 
decree-holders on or about 12th April 1929, 
on the understanding that the other mort¬ 
gaged properties, namely items 6 to 9 
would be first put up to sale for realization 
of the balance of the decretal amount, and 
in case of deficiency, items 1 to 5 might be 
sold. On 12th April 1929, the decree- 
holders accordingly prayed for sale of 
items 6 to 9 and the prayer was allowed by 
the Court after hearing the parties con¬ 
cerned. On 15th April 1929, items 6 to 9 
were sold and purchased by outsiders and 
the sale proceeds were sufficient to satisfy 
the decree. 

On 11th May 1929, Jagat Prasad Singh, 
one of the judgment-debtors who was in¬ 
terested in the properties sold, deposited 
the decretal amount with compensation and 
prayed for setting aside the sale under 
O. 21, R. 89, Civil P. C. Almost imme¬ 
diately afterwards Jagat Prasad brought a 
Title Suit No. 21 of 1929, for a declaration 
that the mortgage decree and the auction 
sale were not valid and binding against him 
and for refund of the money that was de¬ 
posited by him under O. 21, R. 89. By an 
order passed in that suit on or about 16th 
May 1929, the decree-holders were res¬ 
trained from withdrawing the money de¬ 
posited. Thus, the decree-holders could not 
withdraw the money which remained in 
deposit. The last order in the execution case 
was recorded on 23rd May 1929, to the 
effect that the case was dismissed on full 
satisfaction and the sale was set aside. The 
Title Suit No. 21 of 1929 was eventually 
decreed on 27th February 1933 and Jagat 
Prasad was allowed to obtain a refund of 
the money which he had deposited under 
O. 21, R. 89. Against this decision, the 
decree-holders, on 10th July 1933, preferred 
an appeal to this Court which was not 
decided until 27th August 1938. This Court 
substantially confirmed the decree of the 
trial Court. In the meantime, the present 
application to execute the decree by sale of 
the properties Nos. 1 to 5 was presented as 
already stated on 21th February 1936, and 
numbered as Execution Case No. 38 of 1936. 

It was resisted on various grounds; but we 
are only concerned here with the plea that 
it is barred by time. 

The date, 24th February 1936, was nearly 
seven years after th& dismissal of the exe¬ 
cution case on 23rd May 1929, and the 
judgment-debtor’s first objection was that 
the fresh execution was barred by Art. 182 
of the Schedule to the Limitation Act. This 
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'wag negatived because the right to execute 
the decree wag in suspension from 1929 
until the disposal of Jagat Prasad’s title 
suit. The right revived on 2Sfch February 
1933, with the result that for the purposes 
of Art. 182, the decree-holder was entitled 
to count a period of three years from 28th 
February 1933. Thus, the Subordinate 
Judge’s decision regarding Article 182 was 
correct. That Article did not bar a fresh 
execution presented on 24th February 1936, 
'and it is not contended before us that Arti¬ 
cle 182 stood in the decree-holder’s way. 
This, however, will not entitle the decree- 
holder to present a fresh application beyond 
the period of twelve years from the date of 
decree laid down in S. 48. 

The question, therefore, is whether this 
application presented on 24th February 
1936, is a fresh application to execute the 
decree. We have referred to the application 
itself, and it is in the form prescribed for 
a fresh application to execute a decree. In 
para. 1 it mentions Execution Case No. 214 
of 1926 as being a previous execution case 
and states that the applicants after giving 
set olf of the amount realized “file this 
execution case jointly against all the judg¬ 
ment-debtors for the balance of the decretal 
amount. ' Particulars follow of the amount 
due calculated up to the date of the present 
application and then a list of the judgment- 
debtors. Then there is a prayer for sub¬ 
stitution of parties and also for notices under 
O. 21, R. 22. It recites the history of Jagat 
Prasad s title suit and says in para. 16 : 

Because after the passing of the judgment dated 
2 Sth February 1933, in the said title suit, these 
applicants were required to take out the present 
execution by reason of the said judgment they file 
this application for execution in this Court. 

There is no indication throughout the 
application that the decree-holders intended 
or desired it to be treated as one made in 
continuation of the proceedings already com¬ 
menced. Nor did the decree-holders, up to 
the time of hearing their objections, ever 
petition the Court in writing to treat it as 
anything but a fresh application. If there¬ 
fore we are to be guided by the form of the 
application and are to have regard to what 
the written word contains, it would seem 
pnma facie to be a fresh application and as 
such barred by S. 48. This is how the appel- 
an as s us to treat it. The respondents, 
however, contend that regard is to be had 
to substance rather than form and that 
a oug heir application may have been 
otherwise framed, it is in substance an 
1940 P/55 & 56 


application to continue the earlier execution 
and ought to be treated as such. 

The first condition necessary to sustain 
the plea that the present application should 
be treated as an application to continue the 
earlier execution is that the earlier execu- 
tion case must not have been finally disposed 
of. If it was so disposed of, no question of 
continuing it can arise. If, on the other 
hand, there was an interruption in the 
earlier proceeding by reason of which the 
Court, being unable to grant the appropriate 
relief, struck off the case, it cannot be said 
to have been finally disposed of. It will 
then be considered to be still pending, and 
may, if proper case is otherwise made out, 
be revived and continued. From the state 
of facts given above, it is obvious that on 
account of the injunction that was passed 
in the Title Suit No. 21 of 1929 the execut¬ 
ing Court was unable to pay out to the 
decree-holders the decretal amount which 
was deposited under O. 21, Rule 89, Civil 
P. C. Until the amount was available to the 
decree-holders the decree could not be said 
to have been satisfied. The order passed 
on 23rd May 1929, dismissing the execu¬ 
tion case on full satisfaction in the face of 
the injunction was therefore meaningless. 
Though on the strength of this order it was 
contended, but unsuccessfully, in the lower 
Court that the decree was fully satisfied 
and no further execution could lie, that 
contention has been rightly abandoned by 
Sir Manmatha Nath Mukherji In this Court. 
The true effect of the said order dated 23rd 
May 1929, in our opinion, must be taken 
to be that the Court struck off the case, 
being unable to proceed with it on account 
of the injunction. In this view the execu¬ 
tion case of 1926 may be considered to be 
still pending. 


Now we have to consider the question 
whether the present application, though in 
form a fresh application under O. 21, R. 11 
(2), Civil P. C., can be regarded as an appli¬ 
cation to continue the previous execution. 
For this purpose, it will be necessary to 
refer to the case law on the point. In 23 
W R 183 1 the execution proceedings insti¬ 
tuted by the decree-holder were interrupted 
by a claim case instituted by a third party 
and the claim being allowed, the execution 
case was struck off on 7th June 1870. The 
decree-holder then brought a suit to have 
it declared that the property in reality be- 
longed to his judgment-debtor and was appli- 

1. Booboo Pyaroo TuhobildarTnee vTSyed Nazir 
HoEsain, (1875) 23 W R 183. 
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cable to the payment of his debts. The suit 
was decreed on 28th February 1873, and on 
5th December 1873, the decree-holder made 
the application to execute his decree which 
was resisted on the ground that it was 
barred by limitation. The remedy sought 
was sale of the same property which the 
decree.holder had sought to sell in 1870. 
It was held that the order striking off exe¬ 
cution proceedings in consequence of the 
result of the claim case was not final being 
subject to revision in a regular suit. The 
decree.holder having proved the result of 
the claim case to be erroneous and thus 
become entitled to sell the particular pro¬ 
perty, the Court held : 

Whatever may be the form of the last applica¬ 
tion dated 5th December 1873, in substance, it 
was an application to the Court for the continua¬ 
tion of the former proceedings on the ground that 
the bar that was set up by reason of the adverse 
order under S. 246 had been removed by the deci¬ 
sion in the subsequent regular suit. 

Their Lordships further observed : 

The view we have taken of these proceedings is 
not open to the observation that the time for exe¬ 
cuting the decree in such a case thus becomes 
practically unlimited. Though, in the present case, 
we hold that the striking off the execution case 
did not, under the circumstances, put an end to 
the proceedings, we do not say that if the judg¬ 
ment-creditor had been dilatory or negligent in 
pursuing his remedy that the result would have 
been the same. What we hold is that having dili¬ 
gently pursued his remedy to get the order under 
S. 246 set aside, it may fairly be held that the 
execution proceedings in this case have been con¬ 
tinuous, and that he is proceeding now, not upon 
a fresh application, but upon his former application. 

This decision was followed in the same 
Court in 4 Cal 415. 2 In this case, the first 
execution proceeded to sell an attached 
property, the sale proceeds being paid over 
to the decree-holder and the execution pro¬ 
ceedings struck off on 28th July 1872. The 
judgment-debtor however obtained on 14th 
May 1873 an order setting aside the sale 
and for refund of the sale proceeds. On 
the decree-holder’s application dated 22nd 
December 1874, to execute the decree, it 
was held that the application fell within the 
principle of the earlier decision. It was said: 

It is true that the Court executing the decree 
disposed of the application of 10th July 18/1, after 
the judgment-debtor’s property was sold ; but the 
effeot of the subsequent order dated 14th May 1873, 
by which the sale was set aside and the decree- 
holder directed to refund the money which he had 
withdrawn from the Court, was to nullify all the 
proceedings taken on the application of 10th July. 

It would seem that in the latter applica¬ 
tion the decree-holder was asking the Court 
to sell the same property the sale of w hic h 

2. Issurree Dassee v. Abdool Khalak, (1879) 4 Cal 
415=3 C L R 46. 


had fallen through. The Hon’ble Judges 
thought that although in point of form the 
petition of 22nd December 1874 was an 
application to execute the decree, in reality 
it was simply an application to the Court 
to continue the proceedings already com¬ 
menced. A similar view was taken by a 
Full Bench of the Allahabad High Court in 
1 All 355, 3 which like the earlier of the 
Calcutta decisions was a case in which the 
decree, holder had had to bring a regular 
suit to reverse the decision in a claim case 
and had succeeded in that suit. 

The above decisions were considered in 
the Allahabad High Court in 3 All 484 4 
where the facts were somewhat different. 
The decree-holder had obtained two decrees 
on bonds executed in his favour by Syed 
Muhammad, and his wife Khair-un-nissa, 
respectively. He put to sale properties left 
by Syed Muhammad and standing in the 
name of his widow Khair-un-nissa and ap¬ 
propriated the sale proceeds to the satis¬ 
faction of both his debts. Satisfaction was 
entered and the execution proceedings 
struck off on 10th September 1877 ; but 
other heirs of Syed Muhammad by suit 
against the decree-holder recovered from 
him such portions of the proceeds of the 
sale as had been appropriated towards the 
bond executed by. Khair-un-nissa. The 
decree-holder then sought to execute the 
decree for the amount due on Khair-un- 
nissa’s bond but the Court held that the 
circumstances did not come within the 
principle of the cases cited that if the 
decree-holder had the misfortune to buy 
something that his judgment-debtor had not 
to sell, he had only himself to blame for 
putting up an interest to sale that did not 
exist. Under such circumstances, it would 
seem that satisfaction was rightly entered 
up and the execution proceedings properly 
struck off. It was therefore held that the 
present application to execute the decree 
was a fresh application and was barred by 
the three years’ rule. 

In a Full Bench decision of the Allaha¬ 
bad High Court in 18 All 482,° S. 230, 
Civil P. C. t 1882, corresponding to S. 48 
of the present Code was considered. In this 
case the decree had been passed on 9tb 
April 1880, and in execution on an applica¬ 
tion presented on 28th Septembe r 1885, 

3. Paras Ram v. Gardner, (1877) 1 All 355 (F B). 

4. Khair-un-nissa v. Gauri Shankar, (1881) 3 All 

484. % 

5. Rahim Ali Khan v. Fulchand, (1896) 18 All 

482=1896 A W N 142 (F B). 
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attachment was duly made. There were 
protracted and contentious proceedings for 
determining the saleability of various items 
of the property. A sale which had been held 
was on 13th February 1892 set aside as re¬ 
gards part of the property sold and con¬ 
firmed as to the remainder and the Court 
then passed an order directing that the exe¬ 
cution proceeding be struck off as partially 
satisfied with leave to the decree-holder 
to take any further steps in execution here¬ 
after. The decree-holder on 19th February 
1894 petitioned to the Court to restore to 
the file the execution proceedings which 
had on 13th February 1892 been struck 
off and to grant the reliefs prayed for in 
the application of 28th September 1885. 
Knox J. in his judgment emphasized that 
the form of the application was not an ap¬ 
plication to execute afresh but to continue 
the former execution. In terms the applica¬ 
tion of 19th February 1894 was an appli¬ 
cation praying that Execution Case No. 413 
of 1890 struck off on 13th February 1892, 
be restored to its original number and sale 
notification be formally issued in respect 
of the properties previously attached. Ba- 
nerji J., after pointing out that in form it 
was not an application for execution as 
contemplated by S. 235 held further that 
it was not in substance an application for 
execution such as was contemplated by 
S. 230. In this decision both the form and 
the substance of the application were con¬ 
sidered and from both points of view, the 
same conclusion had to be arrived at. A 
similar position arose in 27 All 334, u a case 
which came before the Judicial Committee 
of the Privy Council. Here the application 
y i s terms asked that the execution pre- 
vmusly instituted might be revived. Their 
or s ips held that the earlier execution 

proceedings 

tionnnI er fil ? ally dis P°sed of and that thoapplica- 
well as in ? der “^deration waa in substance as 
ThtouEh r nanT- ““ a PP llca «°n to revive and carry 
or default of th "a 8 exec “ tlon suspended by no act 

Calcutta High P C™,r h oi e a ,“ isio “ “ Jf* 
vipw Ui. U0U ; clearl Y support the 

where it S' 81 ? 00 fc ° be re 6 arded even 
1 * f . “fliota with the form of the 

tn P h!!l 10 u tha ] P° aifci on does not seem 

Allahabad ffigh (fffjL *“ epted “ “?e 

mittee of the Pnvy Councii either in the 

6 ‘ *= 82 T A d i 02 - 2 a r a r h t q a1, (1905) 27 AU 334 
o* i A 102-2 ALJ 397=8 Bar 810 (P 0). 
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decision last cited or in 14 W It 21 7 bub 
the Allahabad High Court have definitely 
accepted this proposition in 32 I C 1005. 8 
Here the facts were that the decree was 
passed on 11th July 1902 and the appli¬ 
cation for execution was made on 13th 
November 1914. It was in form a fresh 
application but the relief sought was a sale 
of certain property for which the decree- 
holder had already applied 'to sell on 12th 
June 1912. The sale could not at once be 
held because of a suit instituted by the 
judgment.debtor's son claiming a declara¬ 
tion that the property attached was not 
liable to sale in execution of this decree. 
The suit succeeded in the first Court but 
on appeal the decree-holder succeeded, and 
obtained an order from the Appellate Court 
on 28th August 1914. The appellate order 
discharged an injunction granted on 23rd 
January by which execution of the decree 
was suspended. The Judges who decided the 
case were both of opinion that the question 
whether the application before them was a 
new application or one in continuation of 
the former execution was a question of fact 
and not of law. It was to be determined on 
the facts of the particular case, and in this 
determination, substance and not form was 
to be regarded. The facts of the case were 
on all fours with those in 23 W R 183. 1 
Walsh J. observed that if the decree-holder 
were held to be time barred, the result 

if a Court were driven to it, would be most 
unfortunate because it would be to turn what is 
intended as an instrument of justice into an instru- 
ment of injustice. 

A similar view was taken by the majority 
ot the Judges who decided 56 All 791. 9 In 
this state of the authorities, we must hold 
that regard is to be had to substance rather' 
than to the form of the application. The 
second application will not, however, be 
considered to be a continuation of the'for- 
mer one if it is found to be different in its 
scope, or if the former execution is found 
to have been abandoned by the decree- 
holder or to have been dismissed through 
his default or laches: In 2 P L T 22 1(>& a 
m ortgage decree had been obtained on 7th 

7. Maharajahdhiraj Mahtab Chand Bahadur v 

Bulran 1 Si D gh, (1870) 13 M I A 479=14 W R 

6 iT(P C) uther 351=2 sar 597=5 L R 

8 ' S =32 a i C loos! 15 ™ 8 DaS ’ <1916) 3 A 1 R AH 24 

9. Shiva Bhankai Das v. Yusuf Hasan, (1934) 21 

AIR All 481 — ]48 I C 1017 = 56 All 7Q1 _ 

1934 A L J 202 (F B). All 791= 

10 ' K A eS T h £ ?5 asad Sin Sh v.’Harbans Lai (1920) 7 

A I R Pat 570=53 I C 85=2 P L T 22 ? 
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September 1905 and an execution pending 
in 1914 was met with objections under 
S. 47, Civil P. C., which resulted in an 
order exempting from sale the properties in 
respect of which the objections had been 
presented, but directing the sale of three 
plots which were the subject of the mort¬ 
gage. Thereafter the decree-holder nob 
having taken steps in the execution, the 
ease was dismissed for default. An applica¬ 
tion thereafter presented on 3rd September 
1917 was held to be barred by time. It was 
said that the relief in the present applica¬ 
tion to sell the mortgaged properties was 
not the same as in the former application 
where the prayer was to sell the other pro¬ 
perties as well. Therefore, the subsequent 
application was not identical in its scope 
and character with the former one. It was 
further said that a subsequent application 
for execution cannot be considered as a 
continuation of the former one if the for¬ 
mer one had been dismissed through the 
fault or laches on the part of the decree- 
holder in the prosecution of the execution. 
A distinction is drawn between this case in 
which the earlier execution broke down 
because the decree-holder was seeking to 
sell the property which he was not entitled 
to sell and such cases as 37 Cal 796 11 where 
the setting aside of a sale was considered to 
restore the parties to the position which 
they would have occupied if the sale had 
not taken place and an application of the 
decree-holder for an order absolute for sale 
was proved to have been erroneously dis¬ 
missed. 

In 10 P L T 807 13 which is a decision of 
the Privy Council, the facts were that a 
zamindar who had sold his zamindari on 
27th June 1893 instituted a suit for his 
own arrears of rent against the patnidars 
on 21st September 1893 and obtained a 
decree on 10th July 1896. An application 
•for execution of the decree was made on 
■9th May 1908 on the footing that the decree 
was a rent decree creating a charge on the 
tenure. Subsequently, in a suit between the 
parties concerned, it having been held by 
their Lordships of the Judicial Committee 
in 1914 that the decree of 10th July 1896 
was not a decree for rent creating a charge 
on the tenure but only a money decree, the 
decree-holders presented three successive 

11. Madhab Marti Dasi v. Lambert, (1910) 37 Cal 

796=6 I O 537 = 12 C L J 328 = 15 OWN 

337. 

12. Maharaj Bahadur Singh v. A. H. Forbes, (1929) 

16 A I R P O 209 =s 118 I C 268 = 10 P L T 

807 (P C). 


. mt. dulhin a. r. r; 

applications for execution on 22nd January 
1915, 19th March 1917 and 23rd November 
1918 on the footing that the decree of 10th 
July 1896 was a money decree. These ap¬ 
plications being infructuous, the decree- 
holders presented a fresh application on 
2nd December 1922 for execution of the 
decree of 10th July 1896 as a rent decree 
creating a charge on the tenure. This appli¬ 
cation being presented more than 12 years 
after the date of the decree, the decree- 
holder contended that it should be treated 
as a continuation of the application for exe¬ 
cution which had been filed on 9th May 
1908. Their Lordships of the Judicial 
Committee agreeing with the decision 
of the lower Courts rejected this contention. 
Their Lordships observed as follows : 

Their Lordships have no doubt that the applica¬ 
tions of 22nd January 1915, 19th March 1917 and 
23rd November 1918, were essentially different in 
character from the application of 9th May 1908, 
and they are inclined to the view that the decree- 
holders had abandoned the application of 9th May 
1908, which proceeded on the footing that their 
decree created a charge on the tenure, but in any 
event they are clearly of opinion that the com¬ 
bined effect of these previous applications marks 
such substantial departure from the original appli¬ 
cation of 9th May 1908, as to make it impossible 
to hold that the application of 2nd December 1922, 
was a continuation of the application of 9th May 
1908. 

In order to apply the principles deducible 
from these decisions to the case before us, 
it is necessary to examine the facts of the 
case before us. The application which the 
decree-holder says he is now still continu¬ 
ing was presented on 7th July 1926, (Ex. 1). 
Prayer was made for sale of nine proper¬ 
ties, in five of which the present objector 
was interested, those being Nos. 1 to 5 of 
the schedule while other parties were in¬ 
terested in properties Nos. 6 to 9. In April 
1929, the proceedings had reached the stage 
of being ripe for sale and properties Nos. 1 
to 4 of the sale proclamation were actually 
put up and a bid was made on behalf of the 
decree-holder which, according to the pur¬ 
port of the order sheet dated 12th April 
1929, would appear to have been sufficient 
to satisfy the entire decree. The sale, how¬ 
ever, was not knocked down but kept on 
hammer. On 12th April 1929, the decree- 
holder acknowledged receipt of Rs. 4800 
from the present objector and two other 
parties of judgment-debtors and prayed that 
the sale of properties Nos. 1 to 5 be post¬ 
poned and that of properties Nos. 6 to 9 
proceeded with for the balance of the decre¬ 
tal amount. This was opposed by Jagat 
Prasad, judgment-debtor 27, who contended 
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fchafc the decree could have been satisfied by 
accepting the bid in respect of properties 
Nos. 1 to 5 of the sale list. The objection 
■was, however, disallowed, the decree- 
holder’s petition accepted, the auction of 
properties Nos. 1 to 5 was abandoned, and 
the decree-holder was allowed to put up 
properties Nos. 6 to 9 of the list. The peti¬ 
tion of the decree.holder dated 12th April 
1929 did not ask that properties Nos. 1 to 
5 be completely exempted from sale but 
prayed 

for the sale of properties Nos. 6, 7, 8 and 9 as 
mentioned in the sale list of the execution petition 
for realization of the balance of the decretal 
amount, and in case of deficiency, the sale of pro¬ 
perties Nos. 1 to 5 of the said list. 


To this prayer the present objector and 
others who had paid portions of the decre¬ 
tal amount assented. It would seem there¬ 
fore that the relief claimed in the present 
application was a relief contemplated by the 
parties in the event of the decree not being 
satisfied by sale of properties Nos. 6 to 9. 
The present application is therefore within 
the scope of the former execution. It is 
also in substance an application to continue 
the previous execution because what the 
decree-holders now really ask for is that 
the sale of properties Nos. 6 to 9 having 
proved abortive, the sale of the other mort¬ 
gaged properties may be proceeded with. It 
remains to consider whether the failure of 
the execution proceedings against properties 
Nos. 6 to 9 was due to any default on the 
part of the decree-holder. Jagat Prasad’s 
challenge to the decree against him suc¬ 
ceeded on the ground that the decree as 
against Jagat Prasad was a nullity having 
been passed against a minor without taking 
proper steps for his representation. We 
have not been shown the judgment in Title 
Suit No. 21 of 1929 but it is stated by the 

Subordinate Judge in the order now under 
appeal that : 


Title Suit No. 21 of 1929, Jagat Prasad 

Fnnfrfw* a declarati °n that he is not liable tc 

a “ ount and that the sale of hit 
property is null and void and without jurisdiction, 

The Subordinate Judge says : 

* hese judgments it is clear that the 

dPPK h rnd d n D ?? xoc ^ tlon Case No. 214 of 1926 was 

nr^Irn^ d f void and Jagat Prasad wag 

^ d thAl° wlfchdra ^T the money deposited by him 
in the above execution case. r J 


It is also stated that the suit was decreed 
against defendants 1 to 14, the decree- 
holders but dismissed against the other de¬ 
fendants. It may be inferred that Jagat 
Prasad did not get as against the other 
judgment-debtors a declaration that he was 


not liable to contribute any amount. Can 
it then be said that the failure of the decree- 
holders to sell properties Nos. 6 to 9 and to 
exhaust their remedy against Jagat is a 
default or laches disentitling them to revive 
their former execution ? The answer seems 
to be that such a default must be default or 
laches in executing the decree and not any 
defect in the decree itself. For the afore¬ 
said reasons we hold that the application 
for execution presented on 24th February 
1936, should be treated as a continuation 
of the previous application which was filed 
in Execution Case No. 214 of 1926. In thafc 
view the bar of S. 48, Civil P. C., does not 
apply. We accordingly dismiss the appeal 
but, in the circumstances, without costs. 

D.s./jR.K. Appeal dismissed . 
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Agarwala and Rowland JJ. 

Mrs. Zohada Begum Saheba — 

Defendant — Petitioner, 
v. 

Messrs . Maji Dawood Ayed t Firm and 
others — Opposite Party. 

Civil Revn. No. 42 of 1940, Decided on 
5th February 1940, against order of Sub- 
Judge, Dhanbad, D/- 19th January 1940. 

CWI P» C. (1908), O. 26, R. 4—Application 
by defendant for issue of commission for exa¬ 
mination of ber husband serving as Deputy 
Magistrate unable to obtain leave and more 
than 200 miles from Court — Application held 
should have been granted. 

A defendant in a suit applied for the issue ol 
commission for the examination of her husband as 
a witness on her behalf. At the time of the appli¬ 
cation the husband was serving as Deputy Magis¬ 
trate more than 200 miles from the Court where 
the suit was pending. He was unable to obtain 
leave to proceed to the Court. The Court refused 
the application : 

Held that the Court acted with material irregu¬ 
larity in the exercise of its jurisdiction in refusing 
the application. [p 433 q 

S. C. Mazumdar and S. C. Ghose — 

for Petitioner . 

Syed Ali Khan and H. R. Kazimi_ 

for Opposite Party. 
Agarwala J. —This is an application by 
defendant 1 against an order of the Sub¬ 
ordinate Judge of Dhanbad refusing to 
accede to her request to issue a commission 
for the examination of her husband as a 
witness on her behalf. The application was 
made in a suit in which defendant 1 is 
being sued for breach of contract. The 
ground on which the Court below has re¬ 
jected the application is that the husband 
of defendant 1 will be an important witness 
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in the case and it is, therefore, desirable 
that the Court should have the advantage 
of watching his demeanour while deposing. 
The husband of defendant 1 is at present 
serving as a Deputy Magistrate in Orissa, 
more than 200 miles from the Court where 
the suit is pending in Dhanbad. O. 16, 
R. 19, therefore, is a bar to the Court ob¬ 
taining the presence of the witness by sum¬ 
moning him. O. 26, R. 4 confers upon the 
Court a discretion to permit witnesses to be 
examined on commission. The only ques¬ 
tion therefore is whether the Court has 
acted with material irregularity in the exer¬ 
cise of its jurisdiction in refusing the appli¬ 
cation of defendant 1. In 21 M L J 889 1 a 
Division Bench held that “a party to a suit 
has a right to the issue of a commission to 
examine a witness beyond the prescribed 
distance." 

This decision was followed by a single 
Judge of the same Court in 46 Mad 574. 2 
On behalf of the opposite party, it was con¬ 
tended that defendant 1 has acted mala fide 
and that her conduct shows her intention 
of delaying the hearing of the suit. This 
contention is based on the fact that in Octo¬ 
ber the husband of defendant 1 applied for 
leave, apparently with the object of pro¬ 
ceeding to Dhanbad to be examined as a 
witness, and that although his application 
for leave was refused defendant 1 took no 
3teps to apply for a commission until 16th 
January 1940. It appears however that in 
December negotiations for compromising 
the suit were in progress and that after 
those negotiations had fallen through the 
husband of defendant 1 wrote to the latter’s 
pleader at Dhanbad on 3rd January 1940, 
again stating that he would be unable to 
obtain leave to leave the district and there¬ 
fore instructing the pleader to apply for his 
examination on commission. It does not 
therefore appear that the conduct of defen¬ 
dant 1 displays any negligence in this matter. 
In view of this fact and of the importance 
of the examination of the husband of defen¬ 
dant 1 and of the fact that he is performing 
public duties in Orissa, we consider that the 
Court acted with material irregularity in 
refusing the application. I would therefore 
set aside the order of the Court below and 
direct the issue of a commission for the 
examination of the husband of defendant 1. 

1. Vidya Purna v. Sitamma, (1911) 21 M L J 889 

=12 I C 74. 

2. Jagannatha Sa9tri v. Sarathambal Ammal, 

(1923) 10 AIR Mad 321=71 I G 530=46 Mad 

574=44 MLJ 202. 
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The parties will bear their own costs of this 
application. 

Rowland J.— I agree. 

d.s./r.k. Order set aside . 
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Harries C. J. and Manohar Ladd J. 

Shiva Prasad Singh—Plaintiff — 

Appellant. 

v. 

Smt. Mandira Kumari Debi — 

Defendant —Respondent. 
Appeal No. 48 of 1937, Decided on 19fch 
January 1940, from original decree of Sub- 
Judge, Dhanbad, D/- 15th October 1936. 

(a) Adverse Possession—Agreement to lease 

— Possession of person under agreement to 
lease is not adverse — He is merely tenant at 
will and can be ejected — His only defence 
against ejectment is claim for specific perfor¬ 
mance of contract to lease if same is not barred 

— But such claim shows that be was not tres¬ 
passer and his possession was not adverse—Fact 
that proposed lessor stood by and permitted 
him to erect structures does not bar ejectment 
suit by reason of estoppel, acquiescence or 
waiver. 

A person in possession under an agreement to 
lease is in a very different position from a person in 
possession under a lease which has been registered. 
He is a tenant at will or something of that nature 
pending the execution of a registered lease. He has 
no defence to a claim for ejectment other than a 
right to insist upon specific performance of the 
contract to lease. If he is sued for ejectment, he 
can apply for a stay of proceedings to enable him to 
institute a suit for specific performance if such is 
not barred by limitation. But he has no right 
whatsoever to apply for specific performance if he 
has repudiated the agreement to lease and asserted 
a title adverse to the proposed lessor. Where there¬ 
fore he claims a right to maintain a suit for specific 
performance of the agreement to lease when the 
ejectment suit was instituted, then it must follow 
that up till that time he was not a mere trespasser 
and was not holding adversely to the proposed 
lessor but, on the contrary was holding the land 
under the agreement to lease and such would not 
give him any title under the Dimitation Act, and 
the fact that the proposed lessor did not interfere 
but on the contrary stood by and permitted him to 
erect structures does not bar the suit for ejectment 
by reason of any doctrine of estoppel, acquiescence 
and waiver '.AIR 1931 P C 79, Rel. on; (1882) 

21 Ch D 9; (1882) 8 AC 467; (1811) 18 Ves 328 and 
(1866) 1 B L 129 , Expl. ; (1879) 4 AC 324; AIR 
1929 Pat 117 and AIR 1933 Pat 288 , Disting. 

[P 442 O 1, 2 P 443 O 1] 

(b) Bengal Cess Act (9 of 1880), Ss. 4 and 

41 (2)_Word “tenure-holder** — Meaning — 

Decree under S. 41 (2) against person does not 
establish that he is tenure-holder in strict sense. 

The holder of tenure, for the purposes of the 
Cess Act, includes all persons holding any interest 
in land whether rent-paying or not with certain 
exceptions. All that the rent cess decrees under 
S. 41 (2) show is that the person against whom 
they were obtained held an interest in land which 
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made him liable for payment of cess, and they do 
not establish that it had been held that he was a 
tenure-holder in the strict sense of the word. 
Therefore, a mere finding that ho was a tenure- 
holder for the purposes of the Cess Act does not 
amount to anything more than he held some in¬ 
terest in the land which made him liable for cess. 

[P 443 C 2 ; P 444 C 1] 

P. R. Das, N. N. Ray and Yishnudeva 
Narayan — for Appellant. 

S. C. Mazumdar and Ramanugrah Narain 
Sinha — for Respondent. 

Harries G. J. —This is a plaintiff’s first 
appeal from a decree of the learned Subor¬ 
dinate Judge of Dbanbad decreeing his 
claim in part for possession of certain pro¬ 
perty. There is also a cross-objection of the 
respondent claiming that the suit should 
have been dismissed in its entirety. The 
plaintiff is the Raja of Jharia and the pro¬ 
prietor of what is known as the Jharia 
instate. The claim was in respect of about 
82 bighas of land. With regard to 38 bighas 
13 kathas, the plaintiff claimed possession 
on the ground that he had terminated 
whatever interest the defendant had in the 
property. With regard to the remaining 
13 bighas, the plaintiff alleged that the de¬ 
fendant was a mere trespasser and claimed 
to eject her upon the ground that the latter 
had no title whatsoever to the property. 

The plaintiff’s case can be shortly stated 
as follows: On 30th Aswin 1325 B. S. 
Thakur Prankrishna Singh, since deceased, 
husband of the defendant, applied to the 
Raja for settlement of certain homestead 
land in Jharia and Fatehpur. The lands 
were measured and the area was found to 
be 38 bighas 13 kathas. The Raja agreed 
to make a settlement of this land in favour 
of Thakur Prankrishna Singh at a rental of 
Rs. 5 per bigha and a salami of Rs. 1000. 
No written agreement was entered into 
between the parties ; but it is clear that the 
Raja did agree to those terms as will be 
seen from a note signed by him for the 
information of his own office. This note is 
printed at page 4 of part 3 of the paper- 

°° * , * s alleged that the parties agreed 

that a lease should be executed and that 

p ^ ur -^ ran krishna Singh immediately 
took possession of the land and paid the 
sa ami of Es. 1000. No lease however was 
ever executed ; but the defendant's husband 
remained in possession of the land and paid 

n0 Ki en u ‘ I Q \ 9 ? 5 the Reo °r<3 of Eights was 
published and in the Eecord of Eights the 

defendant s husband was wrongly shown as 

a tenure.holder in respect of this property. 

The plaintiff gave notice to the defendant 


calling upon her to give up possession of the 
property, but as she refused to do so the 
present suit was brought. With regard to 
the 43 bighas of land, the plaintiff alleged 
that Thakur Prankrishna Singh had gradu¬ 
ally encroached upon the plaintiff’s land 
and had in course of time wrongfully taken 
possession of these 43 bighas; hence he 
claimed possession of this land also. In her 
written statement the defendant pleaded 
that the Raja had agreed to give a permanent 
lease of the whole 82 bighas of land and 
that salami of Rs. 1000 had been paid to 
the plaintiff and further that the plaintiff 
had been given certain other lands in ex¬ 
change. The defendant admitted that no 
lease had been executed, and in para. 10 
she stated that she was entitled to maintain 
a suit for specific performance of the agree¬ 
ment to lease. She further pleaded that the 
claim was barred by estoppel, acquiescence 
and waiver and that the suit was barred by 
the principle of res judicata. Limitation 
was not expressly pleaded; but the point 

was raised at the trial and an issue framed 
upon it. 

The learned Subordinate Judge did not 
accept the defendant’s case that there had 
been an agreement to lease the whole area 
of 82 bighas. He found that the agreement 
between the parties related only to 38 bighas 
13 kathas and that with respect to the 
other land the defendant had encroached 
upon it. The learned Judge came to the 
conclusion that as there had been no regis¬ 
tered lease of the 38 bighas odd the defen¬ 
dant’s title became adverse to the plaintiff 
from the time her deceased husband took 
possession, and as the defendant and her 
husband had asserted title as tenure-holders 
adversely to the plaintiff for more than 
twelve years she had acquired a title to the 
38 bighas odd and could not bo ejected. 
With regard to the area of 43 bighas, the 
learned Judge came to the conclusion that 
the defendant had not been in adverse pos¬ 
session of 22 bighas odd of this land for 
more than twelve years. He however held 
that with regard to an area of 20 bighas 
odd, the defendant had been in possession 
adversely to the plaintiff for the statutory 
period and accordingly she had a title to it 
In the result the plaintiff’s claim was partly 
allowed and a decree for possession was given 
in respect of about 22 bighas only. The find¬ 
ing of the learned Subordinate Judge that 
the agreement to lease comprised only 38 
bighas 13 kathas has not been challenged by 
the defendant. The documents make it clear 
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that the defendant’s husband only applied 
for settlement of 38 bighas 13 kafchas and 
that the salami of Rs. 1000 was paid in 
respect of the settlement of this land and 
this land only. The defendant’s husband 
was undoubtedly recorded in the Record of 
Rights in 1925 as being a tenure-holder of 
82 bighas of land, and in my view there 
can be no doubt that the defendant’s hus¬ 
band encroached considerably on the plain¬ 
tiff’s land and thereby increased his holding 
from 38 bighas odd to roughly 82 bighas. 
The case has been argued upon the finding 
that 38 bighas odd only were the subject- 
matter of this agreement and that the defen¬ 
dant’s title, if any, to the remaining 42 
bighas odd is based upon adverse possession 
by encroachment for over twelve years. 

On behalf of the appellants it has been 
contended, that the learned Judge was wrong 
in holding that the defendant had a good 
title to the area of 38 bighas, 13 kathas by 
adverse possession. It was urged that upon 
the facts of this case no question of adverse 
possession can possibly arise with respect 
to this area. It is said that the Raja agreed 
to lease this area to the defendant’s husband 
and that in pursuance of the agreement the 
defendant’s husband took immediate pos¬ 
session of the property and paid salami of 
Rs. 1000. According to the plaintiff, the 
defendant’s husband and afterwards the 
defendant continued in possession of this 
land in pursuance of the agreement and as 
such their possession could never be re¬ 
garded as adverse to the plaintiff. During 
such possession, the plaintiff contends that 
the defendant was entitled to call upon the 
Raja to grant a lease in proper form and that 
if he refused to do so, she or her husband 
could have brought a suit for specific perfor¬ 
mance. The learned Subordinate Judge has 
held that there was never any refusal on 
the part of the Raja to grant a lease until 
he gave notice to the defendant calling upon 
her to give up the property. Such a notice 
would, of course, amount to an intimation 
that the Raja refused to grant a lease. The 
plainiiff contends that even after this notice 
was given a suit for specific performance 
could have been brought within three years 
of the date of the notice : see Article 113, 
Limitation Act. On the other hand, the 
defendant has contended that there was a 
present demise of this property and as the 
demise was not by a properly executed and 
registered instrument it was void. Accord¬ 
ingly, the defendant contends that her hus¬ 
band entered under a void lease which gave 


him no title whatsoever and therefore time 
began to run against the plaintiff from 
the date upon which her husband took 
possession. 

In my view there was no actual demise 
in this case and such was never alleged in 
the written statement. In para. 4, it is stated 
that the plaintiff agreed to give a lease in 
permanent nishkar right of the entire land 
in suit to the defendant’s husband, and in 
para. 10 the defendant submits that she had 
a right to get specific performance of the 
oral contract referred to in paras. 2 and S' 
of the plaint which was an oral contract to 
grant a lease. In short, in the written state¬ 
ment the defendant admitted that all that 
had happened was that an oral agreement? 
had been made between the parties respect¬ 
ing this 38 bighas 13 kathas of land and 
that Thakur Prankrishna Singh had paid 
Rs. 1000 salami and had taken possession 
of the land in pursuance of that agreement. 
In my judgment there was no actual demise 
of the land but only an agreement to lease 
the same and Thakur Prankrishna Singh 
took possession not of land demised to him 
there and then but of land which the plain¬ 
tiff agreed to lease to him by a registered 
lease to be executed thereafter. 

The respondent relies on a number of 
cases to support his contention that posses¬ 
sion of the defendant’s husband was adverse 
from the moment he entered upon the land. 
The first case relied upon is (1879)4 A G. 
324 1 the facts of which are as follows : The 
governors of Magdalen Hospital made in 
1783 a lease of certain land of the hospital 
for ninety-nine years, at the rent of one 
peppercorn (if lawfully demanded).” The 
only covenants, on the part of the lessee, 
were to indemnify the governors from all 
taxes, &c. during the term, and to surrender 
the premises at its end; and, on the part of 
the governors, for quiet enjoyment. No act 
had been done until now to avoid the lease, 
or to interfere with the persons holding the 
land. In July 1876, the governors brought 
an action to recover possession of the land 
thus leased. It was held that the lease was 
absolutely void within the provisions of the 
statute 13 Eliz., c. 10. That consequently 
the right of the governors to re-enter on tho 
land existed from the moment of the execu¬ 
tion of the lease, and that right not having 
been sought to be enforced till now, was 
barred by the statute of limitation. It was- 

1 Magdalen Hospital v. Alfred Knotts, (18791 
4 A C 324=48 LJCh 579=40 L T 446 = 27 
W R 602# 
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also held by Lord Selborne that if any rent, 
however small, bad been reserved and re¬ 
ceived, it would have created the legal 
relation of a tenancy from year to year, 
and the statute of limitations could not 
have run. It will be observed that in this 
case the tenant entered under a lease which 
was void ab initio and held throughout 
under that void lease. The lease gave him 
no title of any kind to the property and he 
could have been ejected from the moment 
he had entered into possession. That being 
the case, the House of Lords held that time 
began to run against the landlords from the 
date upon which the tenant took possession. 
Throughout no rent was ever demanded or 
received. This case differs from the case 
before the Court because there was an 
actual demise which was void. In the pre¬ 
sent case there was no actual demise but 
merely an agreement to lease. The defen¬ 
dant s husband did not take possession in 
consequence of an instrument which gave 
hirn no title whatsoever, but he took pos¬ 
session in consequence of the agreement to 
lease and upon paying salami of Es. 1000. 
He entered into possession with the con¬ 
sent of the landlord and he did not purport 
to hold the land under any instrument 

which gave him no title whatsoever to the 
property. 


Reliance was also placed upon the cas< 
in 8 Pat 549. 2 In that case it was held tha' 
a % Sift of a portion of an estate in contraven 
tion of S. 12. A (l) (a), Chota Nagpur En. 
cumbered Estates Act, 1876, is void at 
initio and not merely from the death of the 
donor, and the possession of the donee is 
adverse to the proprietor of the estate from 
he date of the alienation. This case is verv 
similar to the case in the House of Lords 
to which I have referred. The donee entered 
ln ,? possession as a result of a transaction 
which was void ab initio, and that being so, 
his possession was adverse from the date of 
e gift and time began to run in his favour 

fn°fK suc k ^ a t 0 . Counsel for the respondent 
further relied upon 14 P L T 294. 3 In this 
case also, possession was taken under a void 

aD ^ C . 10n fc kat being so time began to 
run against the owner from the date of the 

fc . hese cases are » in m y view » 

tZ \ d ^ 1D euishable from the present 
caS0 LJ^ 8 l^ve^stated^earlier, the transac- 

2 * 1l929TTfi ^^Si^r^Tjagarnath K^rf, 

U929) 16 A I R Pat 117=115 I C 699=8 Pat 

3 * A^ R Pa b t b 288 K -l?4 KhaD ’ < 1933 ) 20 

-soo—144 IC 439=14 PLT 294. 


tion entered into between the parties in this 
case was a perfectly valid one. Possession 
was taken in pursuance of it, and it cannot 
be said that the defendant’s husband took 
possession and asserted a title which was in 
any way adverse to the plaintiff. He took 
possession pending the execution of a regis¬ 
tered lease and according to para. 10 of the 
written statement the nature of the posses¬ 
sion of the defendant’s husband and of the 
defendant remained the same until the 
suit was instituted. The defendant s hus¬ 
band never took possession of this property 
as a lessee or as a tenure-holder, and ha 
was, in my view, a tenant-at-will or some¬ 
thing of that nature pending the execution 
of a registered lease. 


It has been contended however that the 
nature of the possession of the defendant’s 
husband must have changed because in the 
year 1925 he was regarded as a tenure- 
holder of 82 bighas of land which included 
the area of 38 bighas 13 kathas which wa 3 
the subject-matter of this agreement to 
lease. It is urged that the Record of Rights 
shows that the defendant’s husband was 
claiming to be a tenure-holder and this 
adversely to the plaintiff. That being so, 
it is said that limitation began to run in his 
favour from the time when he put forward 
this claim. Even if this contention be ac¬ 
cepted,. it does not assist the defendant. 
There is no evidence that the defendant’s 
husband openly asserted an adverse title 
until the publication of the record of rights 
and that was in the year 1925. If time 
began to run in 1925 in favour of the 
defendant which is by no means clear, then 
the suit is not barred by limitation. The 
view that I take that the possession of the 
defendants husband at its inception was 
not adverse to the plaintiff is supported by 
the case in 58 Cal 1235. 4 It had long been 
held in India that the English rule in 
(1882) 21 Ch D 9 5 applied to India and 
that a person who had entered into posses¬ 
sion under an agreement to lease wa 3 in 
equity in very much the same position as 
the actual lessee. It was held however in 
58 Cal 1235 4 that a person who took pos¬ 
session under an agreement to lease was not 
in the same position as he would be under 
English law. The facts in 58 Cal 1235 4 can 
be shortly stated as follows : In 1913, the 


Ptt 7q_TqT r n JUmQar * 13 A I R 

1 C 762=58 I A 91=58 Gal 1235 


(PC). 

5. Walsh v. Lonsdale, (1882) 21 Ch D 9 
Ch 2=46 L T 858=31 W R 109. 
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appellant, having verbally agreed with the 
respondent to grant him a permanent lease 
of a plot of land at Rs. 80 per month, let 
him into possession. Shortly afterwards, the 
respondent, with the knowledge and appro¬ 
val of the appellant, erected structures on 
the land at a cost of over Rs. 10,000. In 
December 1918, the appellant definitely 
refused to grant the respondent the agreed 
lease, and, in 1923, sued to eject him after 
a month’s notice to quit. Under the Limita¬ 
tion Act, 1908, Sch. 1, Art. 113, the respon¬ 
dent’s right to sue for specific performance 
of the verbal agreement was barred in De¬ 
cember 1921. 

It was held that there being no lease 
made by a registered document, as required 
by S. 107, T. P. Act, 1882, the appellant 
was entitled to eject the respondent, with 
liberty to him to apply to remove the 
structures; had the respondent’s right to sue 
for specific performance not been barred, 
he could have claimed the execution of an 
instrument, which he could have registered, 
the appellant’s suit being stayed in the 
meantime. It was further held that even if 
an English equitable doctrine should be 
applied in any case so as to modify the effect 
of an Indian Act, which may well be doubted, 
the English equitable doctrine of part per¬ 
formance, referred to in (1882) 8 A C 467,° 
affecting the provisions of an English statute 
as to the right to sue upon a contract, can¬ 
not be applied, so as to create, without 
writing, an interest, which S. 107, T. P. 
Act, enacts can be created only by a regis¬ 
tered instrument. 

This case clearly lays down that a person 
in possession under an agreement to lease 
is in a very different position from a person 
in possession under a lease which has been 
registered. He has no defence to a claim for 
ejectment other than a right to insist upon 
specific performance of the contract to lease. 
If he is sued for ejectment, he can apply for 
a stay of proceedings to enable him to 
institute a suit for specific performance if 
such is not barred by limitation. In 58 Cal 
1235, 4 the defendant’s right to sue for specific 
performance was barred in December 1921, 
because the appellant had definitely refused 
to grant such a lease in December 1918. 
Accordingly the respondent had no defence 
whatsoever to the suit and a decree for pos¬ 
session was passed. In the present case, the 
learned Judge has found and rightly found 

6. Maddison v. Alderson, (1882) 8 A G 467 = 52 

LJQB 737=49 D T 303=31 W R 820 = 47 

J P 821, 


that the plaintiff had never intimated that 
he would not grant a lease until he gave 
notice to the defendant calling upon her to 
vacate the premises. Indeed, the defendant 
herself in para. 10 of the written statement 
submits that she had a right to maintain a 
suit for specific performance when the suit 
was instituted. The right to maintain a suit 
for specific performance was not barred 
when the present suit was instituted and 
that being so the defendant could have 
applied to the Court to stay proceedings in 
order to prosecute her suit for specific per¬ 
formance. If she could obtain stay of pro¬ 
ceedings to institute a suit for specific 
performance, it clearly shows that she was 
not a mere trespasser and that her posses¬ 
sion was not adverse to the plaintiff. A 
person who holds under an agreement to 
lease has no right whatsoever to apply for 
specific performance if he has repudiated 
the agreement to lease and asserted a title 
adverse to the proposed lessor. If the defen. 
dant, as is urged by her, had a right to 
maintain a suit for specific performance of 
the agreement to lease when this suit was 
instituted, then, it must follow that up till 
that time she was not holding adversely to 
the plaintiff but on the contrary was holding 
the land under the agreement to lease and 
such would not give her any title under the 
Limitation Act. Even assuming that by 
reason of an assertion of adverse title at 
the date of the publication of the Record of 
Rights in 1925, the defendant could not claim 
specific performance when this suit was 
instituted, yet as I have stated earlier she 
has no title by limitation by reason of the 
fact that twelve years had not expired from 
the date of the publication of the Record of 
Rights when this suit was instituted. In my 
judgment the learned Judge was wrong in 
holding that the suit with respect to 38 
bichas 13 kathas of land was barred by 


limitation. 

It was also urged by counsel that the 
plaintiff’s suit with respect to this property 
was barred by reason of the doctrine of 
estoppel, acquiescence and waiver. After 
the defendant’s husband took possession of 
the property, structures were erected upon 
it, and such must have been erected to the 
knowledge of the plaintiff or his agents. 
Accordingly, it was said that the plaintiff 
had stood by and allowed the defendant 9 
husband to expend money on the property. 
Therefore hi9 suit to ejeot the defendant? 
was barred by estoppel and acquiescence. A 
precisely similar point arose in 58 Cal lJoO 
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to which I have already referred. In that 
case very valuable structures had been 
erected, and it was contended that the suit 
was barred by the doctrine of equitable 
estoppel, laid down in (1811) 18 Ves 328, 7 
as explained in (1866) 1 H L 129. 8 Dealing 
with this part of the case, Lord Bussell, who 
delivered the judgment of the Board, 
observes at page 1243 : 

This is no case of money being expended by the 
respondent in any mistaken belief as to his "legal 
rights, or of the appellant knowing of the existence 
of any such mistaken belief, or encouraging the 
respondent by. abstaining from assorting a °right 
inconsistent with theactsof the respondent. Observe 
Che true facts. In 1913 the respondent obtained a 
verbal agreement for the grant of a perpetual lease, 
under which agreement ho could have sued for and 
obtained and registered an instrument creating his 
title to enjoy the property in perpetuity. That 
agreement continued to be enforceable against tho 
appellant until the month of December 1921. The 
structures were erected on tho land many’years 
beforo that date, and they were erected, not in any 
mistaken belief by the respondent of his rights in 
regard to the land, but in assertion of rights which 
he correctly believed to bo his; not by reason of 
-my encouragement or abstention on tho part of 
the appellant, but by reason of the agreement 

which ho was then entitled to enforce against the 
appellant. 

Those observations apply equally to the 
facts of the present case. The defendant’s 
husband entered into possession under an 
agreement to lease and began to erect these 
structures not in any mistaken belief as to 
his rights but in assertion of rights which 
he correctly believed to be his. Tho plain- 
tifl did not in any way mislead or en¬ 
courage tho defendant by not interfering 
because he could not have interfered as 
long as the defendant's husband had a right 
|to sue for specific performance. In my 
judgment, the fact that the plaintiff did not 
interfere but on the contrary stood by and 
permitted the structures to be erected does 
not bar this suit by reason of any doctrine 
of estoppel, acquiescence and waiver. This 

,V 0urfc . 1 S Ko b £ UDd by the Principles laid 
down m 58 Cal 1235. 1 and that being so, I 

am constrained to hold that there is no 
ln the contention that the plaintiff 
38 hint, 0 n ? alI ?*' aln his suit to recover this 
the X aa 13 * athas ° f la ° d by reason of 
waiver Tf 16 ° f Q , atop P el - acquiescence and 

the nlninKfr 78,8 a S0 ur80 d in this case that 
L P 8 , 8Ult WaS barred b y fc he doc. 

of lanR J 68 J Ud * ata -. d t appears that a plot 

acauirerl ^ i U bighas was compulsorily 
acquired under tho L.nd Acquisition Act 

7. Gregory v. Mighell, (1811) 18 Ves 328^U K B 
8 ' E (N m s) d 50G=U^ n R ^ 1 H L 129=12 Jour 


and that the defendant’s husband was held 
to be entitled to compensation as a tenure- 
holder. It has been contended by the de¬ 
fendant that in these proceedings it was 
found that the defendant’s husband was a 
tenure-holder and accordingly that it is not 
now open to. the plaintiff to allege to the 
contrary. It is to bo observed however that 
the plot of land in question formed no part 
of the area of 38 bighas 13 kathas which 
was the subject-matter of the agreement to 
lease. That being so, any finding as to the 
nature of tho possession of the defendant’s 
husband with regard to the plot of 11 bighas 
can in no way operate as res judicata with 
regard to tho suit in so far as it deals with 
the area of 38 bighas 13 kathas. The learn¬ 
ed Subordinate Judge held that the suit 
with regard to this area was not barred by 
res judicata and in my view rightly. 

It was also contended that the suit was 
barred by res judicata by reason of the fact 
that the plaintiff had obtained certain 
decrees for cess against the defendant's 
husband, and it is said that those decrees 
for cess were given on the basis that the 
defendant’s husband was a tenure-holder 
of the property in question. By S. 41 (1) 
Cess Act, 1880, every holder of an estate has 
to pay to the Collector the entire amount 
of the local cess calculated on the annual 
value of the lands comprised in such an 
estate; and by sub-s. (2), every holder of a 
tenure shall yearly pay to the holder of 
the estate or tenure within which the land 
held by him is included, the entire amount 
of the local cess of the land comprised in 
his tenure. These cess decrees were obtained 

41 (2), Cess Act, and it is urged 
that they could not have been obtained 
unless it had been held that the defendant’s 
husband was a tenure-holder. For the pur- 
poses of the Cess Act the term “tenure- 
holder has a very wide meaning. The word 
tenure is defined in S. 4 as including 
every interest in land, whether rent-paying 
or not, save and except an estate as defined 
m the Act, and save and except the interest 
of a cultivating raiyat. In short, the holder 
of a tenure, for the purposes of the Cess 
Act,.includes all persons holding any inter 
est m land whether rent-paying or not 
with certain exceptions. All that these rent 

hnllTT'J . is J hafc the defendant’s 

made him liable for payment of cess, and 
that’ he establish that it had been held 

‘b at he a tenure-holder in the strict 
sense of the word. The defendant did hold 
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an interest in land which may or may not 
have rendered him liable to cess; but a mere 
[finding that he was a tenure-holder for the 
purposes of the Cess Act does not amount 
to anything more than he held some inter¬ 
est in the land which made him liable for 
cess. In my view these cess decrees, which 
apparently were obtained without contest, 
cannot operate to bar the plaintiff’s claim 
on principles of res judicata. 

The plaintiff is therefore entitled to pos¬ 
session of the area of 38 bighas 13 kathas. 
He does not however claim the structures 
erected on the land by the defendant and 
her husband, and the latter should, in my 
view, be given an opportunity of removing 
them if they now exist as was ordered in 
58 Cal 1235 4 previously cited. With regard 
to the remaining 43 bighas of land, Mr. 
P. It. Das on behalf of the appellant has 
conceded that his claim was bound to fail 
with regard to the plot of 11 bighas odd 
which was the subject-matter of the land 
acquisition proceedings. This land was not 
in the possession of the defendant at the 
date of the suit and therefore no claim in 
possession in respect of it could possibly 
succeed. With regard to the remaining 8 
bighas odd of land, Mr. Das has contended 
that the learned Subordinate Judge should 
have ejected the defendant therefrom. The 
learned Subordinate Judge has found, and 
in my view rightly, that the defendant’s 
husband and the defendant had been in 
possession of this plot for more than twelve 
years before the suit was brought. Mr. Das 
did not seriously contest this finding ; but 
he has contended that as this land abutted 
on to the plot of 38 bighas 13 kathas which 
the defendant’s husband was in possession 
under an agreement to lease, the possession 
of the defendant was in fact and in law 
possession on behalf of the landlord plain¬ 
tiff. It is unnecessary to consider the ap¬ 
pellant’s contention upon this aspect of the 
case, because Mr. Das very properly did 
not press it and eventually did not ask the 
Court to reverse the finding of the learned 
Subordinate Judge with respect to this plot 
of 8 bighas odd. 

In support of the cross-objection, Mr. 
Majumdar, counsel for the respondent, has 
urged that the learned Judge was wrong in 
holding that the plaintiff had established 
his claim to 22 bighas odd out of the 43 
bighas odd upon which the defendant’s 
husband had encroached. The learned Sub¬ 
ordinate Judge held that there was no evi¬ 
dence that the defendant’s husband was in 


possession of this 22 bighas odd before the 
date of the publication of the Record of 
Rights in 1925. In the Record of Rights the 
defendant is shown as being in possession 
of 82 bighas as tenure-holder and this 82 
bighas comprised not only the 38 bighas 
13 kathas which was the subject-matter of 
the agreement to lease but also 43 bighas 
odd which had been encroached upon. The 
learned Subordinate Judge has come to the 
conclusion that there was no satisfactory 
evidence that the defendant’s husband had 
been in possession of these 22 odd bighas of 
land before 1925, and with this view I 
agree. With regard to the remaining land 
encroached upon, there was such evidence. 
The Court cannot assume from the fact 
that the defendant was shown in possession 
of the land in 1925 that he had been in 
adverse possession for any period of time 
previous to that year. The only evidence of 
adverse possession with respect to these 22 
bighas of land was the entry in the Record 
of Rights and that showed adverse posses¬ 
sion from the year 1925. Such would not 
give the defendant a title by adverse pos¬ 
session to this area of land, and that being 
so, the learned Subordinate Judge was right 
in giving the plaintiff a decree for posses¬ 
sion of the same. The result therefore is 
that this appeal is allowed in part and the 
plaintiff is given a decree for possession 
with respect to the area of 38 bighas 13 
kathas as well as the area for which a 
decree for possession had already been 
granted. The defendant is given three 
months’ time from today to remove the 
structures if any constructed by her or her 
husband on the area of 38 bighas 13 kathas. 
The claim with respect to the remainder 
of the area of 82 bighas was rightly dismis¬ 
sed and the appeal with respect to that area 
fails. The cross-objection also fails and is 
dismissed with costs. The plaintiff will be 
entitled to proportionate costs in this Court 
and in the Court below. 

Manohar Lall J. — I agree. 

G.N./r.k. Order accordingly . 
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Defendants — Respondents. 

Appeal No. 128 of 1939, Decided on 7th 
February 1940, from original order of Sub- 
Judge, Saran, D/. 5th May 1939. 
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Jurisdiction — A, residing and doing business 
at Saran, having transactions with B , residing 
and doing business at Bomhay — A mortgaging 
certain property in Saran for money due to B 
— B bringing mortgage suit in Bombay and 
obtaining decree — A suing in Court at Saran 
for declaration that decree of Bombay Court is 
nullity and fraudulent — Court of Saran held 
had no jurisdiction to try case. 

One A who waa a resident of the district of 
Saran carrying on cloth business in the town of 
Chapra had transactions with B, who resided and 
ordinarily did business in Bombay. A executed a 
simple mortgage bond hypothecating some immov¬ 
able properties in the district of Saran for the 
payment of debts due from him to B. B brought a 
mortgage suit at Bombay, obtained a preliminarv 
decree ex parte and through his attorneys sent to 
A a notice intimating that the High Court at 
Bombay would be moved for certain reliefs in the 
matter cf sale of the mortgaged properties. A filed 
a suit at Saran for a declaration that the decree 
obtained at Bombay was illegal, fraudulent and a 
nullity : 

Held that the place where A’s cause of action 
arose was Bombay and the Subordinate Judge at 
Saran had no jurisdiction to try the case: 29 All 
418 ; A I R 1914 All 93 and A I R 1924 Pat 831, 
Bel. on. [P 446 c 

Sarjoo Prasad and Jaleshwar Prasad — 

for Appellants. 

Dr. Sir Sultan Ahmad, Chowdhury 
Mathura Prasad and Ajit Kumar Mitter 

— for Respondents. 

Rowland J. —The appellants are plain¬ 
tiffs whose plaint was returned on 5th May 
1939 for presentation to the proper Court 
on the ground that the Subordinate Judge 
of Saran in whose Court the suit had been 
instituted had no territorial jurisdiction to 
entertain it. The correctness of that order 
is the only point for consideration in the 
appeal. The facts leading up to the suit are 
that the plaintiffs along with the pro forma 
defendants are residents in the district of 
oaran carrying on cloth business in the town 
° Chapra and that they had transactions 
wi h the defendants first party who reside 
and ordinarily do business in Bombay. The 
p aintiffs and the defendants first party 
executed in 1935 a simple mortgage bond 
Hypothecating some immovable properties 
\ Q , . 0 18 ^J 1G ^ of Saran for the payment of 
0 , 8 m? ^ r ° m to the defendants first 

P ar y ‘ berea *fter the defendants first party 
f°fu * suit on the original side 

° Court at Bombay, obtained 

a pre lminary decree ex parte and through 
their attorneys sent to the plaintiffs a notice 

7q h qQ h . fc ^ e lafc . fcer reG Qived on 15th March 

1939 intimating that the High Court at 

? Q °“ bay wou 4 ld . be moved on 21st March 
1939 for certain reliefs in the matter of 

sale of the mortgaged properties. The plain¬ 


tiffs filed the present suit on 17th March 
1939. The prayer is for a declaration that 
the decree obtained at Bombay is illegal, 
fraudulent and a nullity and is liable to he 
set aside and for an order to set aside the 
decree. There was also a prayer for interim 
injunction, but that has been disallowed by 
the Court below and is not pressed for in 
thi3 appeal. 

It i3 contended that the Bombay High 
Court had no territorial jurisdiction and 
therefore the decree obtained there is a 
nullity. The contention was based on the 
fact that the present plaintiffs, defendants of 
the mortgage suit, did not reside in Bombay, 
nor according to them did the cause of 
action wholly or in part arise in Bombay. 
The suit being on a mortgage should, it i 3 
said, have been instituted in the Court 
having territorial jurisdiction in the place 
where the mortgaged property is situated. 
These matters are not sufficient to give a 
cause of aotion for a suit instituted in Chapra 
unless some event taking place within that 
district is a part of the cause of action. As 
for the question whether the Bombay High 
Court had territorial jurisdiction, that is 
not a matter which can be canvassed here 
except in a suit which the Court has juris¬ 
diction to entertain. Therefore the point for 
decision here is not whether the Bombay 
High Court had territorial jurisdiction over 
the previous suit, but whether the plaintiffs 
have set up a cause of action entitling them 
to sue in Chapra; and it is argued that they 
have such a cause of action arising out of 
two matters, first, that as stated in para. 5 
of their plaint the plaintiffs received a notice 
on 15th March 1939 from the attorneys of 
the first party defendants; secondly, that 
the decree was obtained by fraudulent sup¬ 
pression of summons and this must bo con¬ 
sidered to be done in Chapra because the 
summons if it had been duly served ought 
to have been served in Chapra. 

It seems to me that the receipt of notice 
on 15th March 1939 from the attorneys for 
the defendants is no part of the cause of 
action for the suit at all and cannot possibly 
change the venue of the trial. The cause of 
action set up for the suit was the fraudulent 
obtaining of the decree and this was a matter 
which was done in Bombay. As for the 
suppression of the process, the plaint gives 
no. particulars as to how, when or where 
this was done. It was, we may suppose, the 
duty of the Bombay High Court to cause a 
notice to be sent for service on the plain¬ 
tiffs in Chapra. By what contrivance this 
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duty was not fulfilled has not been at all 
disclosed in the plaint. Whether the fraud 
was committed in Bombay by not issuing 
any notice at all or whether the notice was 
made away with on the way to Chapra or 
whether it was suppressed through the 
process-serving staff in Saran district, all 
is in the air. It is impossible to say that 
the plaintiffs have in their plaint made any 
definite allegation which can constitute a 
cause of action arising in the Saran district. 
It may be pointed out that this is not a case 
in which execution has been taken out by 
attachment of any property or any similar 
overt act or issue of process within the 
district in which the suit is instituted. 
Whatever has been decided in cases of that 
kind may therefore be distinguished from 
the case before us. Here, I would follow the 
decisions in 29 All 418; 1 36 All 564“ and in 
this Court in 75 I C 469 3 and hold that the 
place where the plaintiffs’ cause of action 
arose was Bombay and the Subordinate 
Judge was right in directing the plaint to 
be returned for presentation to the proper 
Court. The appellant should pay the costs 
of the contesting respondents. 

Chatterji J. —I agree. 

D. S./R .K. _ Order acco rdin gly _ 

1. Umrao Singh v. Hardeo, (1907) 29 All 418 = 

4 A E J 392 = 1907 AWN 112. 

2. Dau Dayal v. Munna Lai, (1914) 1 A I R All 

93=24 I C 978=36 All 564=12 A L J 955. 

3. Benares Bank Ltd. v. Surendra Narain Singh, 

(1924) HAIR Pat 831=75 I C 469. 
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Meredith J. 

In the matter of Madan Kishore and 
another. 

Criminal Ref. No. 48 of 1939, Decided 
on 31st January 1940, made by Additional 
Sessions Judge, Gaya. 

(a) Penal Code (1860), S. 188—Order under 
S. 144, Criminal P. C., without affixing copy 
of it in public places — This irregularity would 
not make such order ultra vires so as to pre¬ 
vent conviction of person disobeying it. 

Even if a copy or copies of the order under S. 144 
were not affixed in public places for the information 
of the public, this irregularity in the method of 
promulgation of the order would not make it ultra 
vires, so as to prevent the conviction under S. 188 
of any person who being proved to have had 
knowledge of the order, nevertheless disobeyed it. 

[P 447 C 2] 

(b) Penal Code (1860), S. 188 — Question of 
knowledge must generally be matter of in¬ 
ference. 

It is true that it is not enough in cases under 
8. 188 to prove that the order has been duly pro¬ 
mulgated and that the accused must have know¬ 
ledge of the order which he is charged with 


disobeying. The question of knowledge must 
generally be a matter of inference. [P 447 C 2; 

P 448 0 I] 

(c) Penal Code (1860), S. 188 — Communal 
tension —Magistrate promulgating order under 
S. 144, Criminal P. C., forbidding assembly of 
five or more persons in public — Five persons 
appearing behind procession of deceased arm¬ 
ed with lathis — Each of them, besides dis¬ 
obeying order, is potential danger to public. 

For conviction under 8. 188 there must clearly 
be something more than mere disobedience of the 
order. It must also be shown that obstruction, 
annoyance or injury, danger to human life, etc. 
etc. have been caused or might have been caused. 

[P 448 C 1] 

Where as a result of considerable tension be¬ 
tween the Hindus and the Mahomedans of the 
town, Magistrate has promulgated an order under 
S. 144, Criminal P. C., forbidding the assembly of 
five or more persons in any public place, street, or 
thoroughfare and forbidding the carrying by any 
person within those limits of any lathi or weapon 
of offence it can hardly be argued that when five 
persons appear behind a procession of deceased 
armed with lathis each one of them was not 
besides disobeying the order also a potential menace 
to peace and a danger to the public. [P 446 C 2; 

P 447 C 1; P 448 C 1] 

(d) Criminal P. C. (1898), S. 144 (3)—Order 
prohibiting public from assembling in streets 
within limits of Union Committee of certain 
town held sufficiently described particular place. 

Following a communal tension the Magistrate 
of the town of Nawadah promulgated an order 
under S. 144 (3) forbidding public to assemble in 
public streets and to carry lathis within the limits 
of Nawadah Union Committee : 

Held that the limits of Union Committee if 
clearly and specifically defined could be considered 
as describing a particular place : A I R 1931 Bom 
513 and AIR 1931 Bom 325 , Dissent.; AIR 
1937 Lali 80, Approved. [P 448 C 2] 


Sarjoo Prasad — 

In support of Reference . 

Assistant Government Advocate — 

Against Reference. 

Order. —This is a reference under S. 438, 
Criminal P. C., by the learned Additional 
Sessions Judge of Gaya recommending that 
the conviction and sentence passed against 
two persons, under S. 188, I. P. C. f should 
be set aside. These two persons, Madan 
Kishore and Badri Lai, were convicted 
under S. 188, I. P. C., and sentenced to 
pay fines of Rs. 25 each or in default to 
undergo simple imprisonment for one 
month each in the following circumstances : 

On 10th July 1939 there was a stabbing 
case in the town of Nawadah as a result oh 
which there was considerable tension be-j 
tween the Hindus and the Mahomedans of; 
the town. The Sub-Divisional Magistrate of} 
Nawadah thereupon promulgated an order 
under S. 144, Criminal P. C., forbidding 
the assembly of five or more persons in any 
public place, street, or thoroughfare within 
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the limits of the Nawadah Union Commit¬ 
tee and forbidding the carrying by any 
person within those limits of any lathi or 
weapon of offence. This order was promul¬ 
gated the same day at about 7-45 p. M. 
by beat of drum and was to remain in force 
for one week. 

On the following morning, 11th July, the 
dead body of the person who had been 
stabbed was carried in procession under 
police protection for the purpose of crema¬ 
tion. Some distance behind this procession 
these two persons Madan Kishore and 
Badri Lai were seen going with three other 
persons all five being armed with lathis. 
The police challenged them and attempted 
to arrest them. The other three slipped 
away, and the two persons, already men¬ 
tioned, were arrested. They were subse¬ 
quently charged under S. 188, tried and 
convicted as already described, upon a com¬ 
plaint in writing made by the Sub-Divi¬ 
sional Magistrate. At the trial the accused 
pleaded, first that they were not aware of 
the order because they had been away at 
Rajgir when it was promulgated; secondly 
they denied that they had carried lathis 
and thirdly, they challenged the validity of 
the order, lour points have been mentioned 
in the letter of reference, in regard to 
which the learned Judge considers that the 
Magistrate was wrong; and these four 
points have been taken by Mr. Sarjoo Pra¬ 
sad who appears in support of the reference. 
The first is that the order under S. 144 
was not properly published having regard 
to the provisions of S. 134, sub-s. (2), Cri¬ 
minal P. C., which as appears from para. 2 
of S. 144 applies to orders under that Sec¬ 
tion as well as to orders under S. 133. 
S. 134 (2) provides that : 

If such order cannot be so served (the reference 
is to personal service), it shall be notified by procla¬ 
mation published in such manner as the Local 
overnment may by rule direct and a copy thereof 
s all be stuck up at such place or places as may 

be attest for convoying the information to such 
person. 

In the present case it does not appear 
that a copy or copies of the order were 
atnxed in public places for the information 

v 1 ® Public. It is argued for the Crown 
that the reference to such sticking up of 
copies in S. 134 (2) is meant to apply only 
o cases where the order is directed against 
individuals and not against the public 
generaHy. This argument is based on the 
fact that the last words of the clause are 
to such person” which it is argued can 
relate only to oases where the information 


is to be conveyed to a particular person as 
opposed to the public frequenting a parti¬ 
cular place. There may be some doubt upon 
this point, and I do not consider it is 
necessary to decide the question because 
Mr. Sarjoo Prasad concedes that even if 
there has been this irregularity in the j 
method of promulgation of the order, that 
in itself would not make it ultra vires, so 
as to prevent the conviction of any person 
who, being proved to have had knowledge 
of the order, nevertheless disobeyed it. Mr. 
Sarjoo Prasad has taken this point, he says, 
chiefly as bearing upon his second point— 
the question of knowledge; and indeed it is 
clear that whether necessary or not, affixing 
copies in conspicuous places would be a 
desirable means of convoying an order of 
this nature to the notice of the public who 
may not all be present in the place when 
the order is promulgated by beat of drum. 

The second point then is, that it is not 
proved that these two persons actually had 
any knowledge of the promulgation of the 
order. Several rulings have been cited in 
which it has been laid down that it is not 
enough in such cases to prove that the order 
has been duly promulgated. There must, 
also be positive evidence that the accused 
had knowledge of the order which he is 
charged with disobeying. These cases are 
63 I C 865, 1 AIR 1927 Cal 28 2 and A I R 
1927 Cal 306. 3 There can be no doubt about 
the correctness of this proposition and it is 
not challenged. But it is urged that in the 
present case there is a finding of knowledge 
and it is based on definite materials. The 
accused persons led some evidence to show 
that they were in Rajgir, but the Magistrate 
did not accept it and has criticized both the 
witnesses examined on the point. It is clear 
that he intended to find, even if he did not 
express himself very clearly, that at the 
time of promulgation the accused must have 
been in the town, and he comments on the 
evidence of the Sub-Inspector, Nawadah, 
as to how he promulgated the order. This 
witness stated that he himself promulgated 
it by beat of drum in ail the streets and 
lanes of the town. The Magistrate remarks 
that the police in promulgating the notice 
had moved about the streets of the town in 

1. Emperor v Abdullah, (1921)^3 I C 865=22 

or ±j J 705. 




I 0 36—54 Cal 152=28 Cr L J 4=44 C LJ 250. 
3. Sheikh Abdul ▼•Emperor, (1927) 14 A I R Cal 

202=31 C W N FlO CrL, 350= 15 CU 
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a car which had fco move slowly and to halt wording of S. 144, sub-s. (3), Criminal P.C., 


at places. It is pointed out that evidence of 
knowledge can rarely be direct evidence; in 
most cases knowledge can only be proved 
iby circumstantial evidence. The question of 
knowledge must generally be a matter of 
inference. As I have said, the Magistrate 
has not expressed himself very clearly; but 
I think there can be no doubt that he did 
mean to make this inference of knowledge 
from the circumstances, and the circum¬ 
stances were such that he was entitled to 
make the inference. The second point, like 
the first, therefore fails. The third point is 
based on the wording of S. 188, I. P. C., 
which lays down that : 

Whoever, knowing that, by an order promulgated 
by a public servant lawfully empowered to pro¬ 
mulgate such order, he is directed to abstain from 
a certain act, or to take certain order, with certain 
property in his possession or under his management 
disobeys such direction shall, if such disobedience 
causes or tends to cause obstruction, annoyance or 
injury, or risk of obstruction, annoyance or injury, 
to any person lawfully employed, be punished with 
simple imprisonment, etc., etc. and if such disobe¬ 
dience causes or tends to cause danger to human 
life, health or safety, or causes or tends to cause a 
riot or affray, shall be punished with imprisonment 
etc., etc. 

As the Section is worded, it is pointed 
out there must clearly be something more 
than mere disobedience of the order. It 
must also be shown that obstruction, an¬ 
noyance or injury, danger to human life 
etc., etc. have been caused or might have 
Ibeen caused, and, it is said, that there is 
ino 3uch finding in the present case. Here 
again, however, there is a finding, though it 
might have been more precise. The Magis¬ 
trate observed that the disobedience on the 
part of the accused was certainly risky.. By 
this, in my view, he clearly meant risky 
not to the accused themselves but to the 
public peace, and the circumstances were 
such as to justify this finding. There was a 
clear state of communal tension. One man 
had been stabbed to death, a curfew order 
bad been considered necessary, and it had 
been found necessary to forbid the carrying 
of lathis. Many instances come to mind 
where communal riots have arisen from 
very small initial causes. In circumstances 
like these, it can hardly be argued that when 
five persons appear behind a procession of 
the kind described, armed with lathis, each 
one of them was not besides disobeying the 
order also a potential menace to peace and 
ja danger to the public. In these circum¬ 
stances the third point in my view also 
fails. The last contention is based on the 


which runs as follows : 

An order under this Section may be directed to 
a particular individual, or to the public generally 
when frequenting or visiting a particular place. 

Here we are dealing with an order to the 
public generally; and it is argued that 
“within the limits of the Nawadah Union 
Committee” does not sufficiently describe a 
particular place within the meaning of 
S. 144 (3). In support of this proposition 
two Bombay rulings have been cited :A IE 
1931 Bom 513, 4 where it was laid down 
that an order prohibiting the public gene¬ 
rally and certain persons named therein 
from taking part in a procession within the 
whole of certain municipal limits and all 
public places within such limits, does not 
conform to the requirements of S. 144 (3) 
and is beyond the powers of a Magistrate; 
and secondly, AIR 1931 Bom 325, 6 where a 
similar view was taken. To adopt this view 
would, I consider, unduly narrow and res¬ 
trict the operation of S. 144 in a way not 
contemplated by the Legislature when fram¬ 
ing the Section. I see no reason why the 
limits of the Union Committee, if clearly 
and specifically defined, should not be con- 
sidered as describing a particular place. The 
view adopted in those two Bombay ruliDgs 
was not followed in a later Bombay case, AIR 
1935 Bom 33, 6 where it was held that an 
order directed to the public when frequenting 
public or private streets in a particular city 
is sufficiently definite as to place to comply 
with the requirements of S. 144. A Lahore 
case, 17 Lah 515, 7 goes very much further. 
There it was held that the whole district of 
Lahore might be considered “a particular 
place” within the meaning of S. 144 (3), 
Criminal P. C. 

Their Lordships further observed that 
the argument advanced was in their opi¬ 
nion, based on a mistaken interpretation of 
sub-s. (3) of S. 144. This sub-section, they 
considered, has nothing to do with the 
nature of the order, but is merely one of the 
four sub-sections which refer to the manner 
of promulgation and to the duration of an 

4 Motilal Gangadhar v. Emperor, (1931) 18 AIR 

Bom 513=1931 Cr C 945 = 134 I G 1237=33 
Cr LJ 75=33 Bom L R 1178. 

5 D. V. Belvi v. Emperor, (1931) 18 A I R Bom 

325=1931 Cr C 581=134 I C 344=32 Cr L J 
1144=33 Bom Ij R 673. 

6 Sorab Sbavaksta v. Emperor, (1935) 22 A I R 

Bom 33=1935 Cr C 68=154 I C 637=36 
CrLJ 547=36 Bom L R 1129. 

7. Abdul Karim v. Emperor, (1937) 24 A IR Lah 
80=167 I C 284=38 CrLJ 354=17 Lah 516 
=38 P L R 964. 
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order under sub-s. 1. My own views coin¬ 
cide with those of their Lordships of the 
Lahore High Court, as expressed in that 
case. In my opinion there is nothing in any 
of the four points made in the letter of re¬ 
ference and argued before me, which would 
justify interference with this conviction. 
The reference is therefore discharged and 
the convictions will stand. 

D.S./r.k. Reference discharged. 
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Fazl Ali and Meredith JJ. 

Choudhury Bibhuti Narayan Singh and 
others — Defendants — Appellants. 

v. 

Maharaja Sir Guru Mahadev Asram 
Prasad Sahi Bahadur — Plaintiff _ 

Respondent. 

Appeals Nos. 786 of 1937 and 217 and 
355 of 1938, Decided on 26th September 
1939, from deoision of Addl. Sub-Judge, 
Arrah, D/- 23rd July 1937. 

(a) Limitation Act (1908), S. 23-Diatinction 

must be made between continuance of legal in¬ 
jury and continuance of its injurious effects — 

. . distinction however can be made between 
injury to public, quasi-public and private rights 
for purposes of S. 23. 

Upon its terms S. 23 can only apply where the 
wrong is really a continuing one, and this cannot 
be the case where the encroachment is by an act 
such as the building of a wall, which is over and 

done with once completed. A distinction must be 

made between the continuance of a legal injury 
and the continuance of its injurious effects. There 

rfi 0 H° W ?- VGr ? othin Z in S - 23 upon which to base a 
rl^ht n « C ^tion between pubhc, quasi-public and private 

mni Wh ® ther th ® wrong is continuing or not 
ust depend upon the nature of the wrong it«=elf 

and not upon the nature of the right which is "in- 

: 6 Cai CA Ex * l: X 

i • [P452 0 

ing wron ’ Wh" *•* (19 ° 8)l S> 23 ~ C °"‘inu- 
nlf^M ~ Where it amounts to dispossession 

dint ' T a0t reC ° Ver after defen- 

- Where 5 e . C j me ° Wner by adve ” e PO.«e..ion 
there i. „ .°?* "'t* am ount to dispossession 

Z . r Z b Ll“ ,i “ *'■" »"»• 

olaYn h tia° ibl Wr °^ amounta to dispossession of the 
wrong ’the nl„ a i ^« Ugh U may ba a continuing 
after 12 years P hn DtlS oa j not recover possession 

got no right kf wbTt U v nd6r S> 28 he himself has 
plaintiff wtlch he can enforce. Where the 

ment, this period'wUlfc °i -t rCpres0nt£a S Govern- 

Where the nlaintm i b , ty years under Art. 149. 
regard to a^nnhii S 16 ? local authority suing in 

years under Art^lafi'T 5 ’* .‘u® period wiU 1)0 thirt y 
struction does not amount'to^-' Wher - e th ® ° b ’ 

right of easement as in th B n? °? Iy a 

* - •=? aawa 


cases, even though the wroDg bo a continuing one 
there would be no right of action after twenty 
years (or sixty years in the case of Government) 
where the defendant’s wrong has itself ripened into 
an easement, and this right of the defendant is 
one subsisting within two years next before the 
date of the suit: Case law reviewed. [P 455 Q 1 ] 


(c) CmlP. c. (1908), O. 1, R. 8-Encroach¬ 

ment on village pathway. — Non-re.ident land¬ 
lord of village can' .ue for declaration and 
injunction on behalf of villager* under O. 1 
ixule o. 9 

n jy be Q re ^ere are any special rights in the village 
pathways existing in the villagers, as distinct from 
the pub ic generally, the landlord of the village 
may well be said to share the special interest, even 
though he bo not a resident of the village and 
therefore in case of encroachment on those nath- 

• ^ i • . . can sue for declaration^n^? in¬ 

junction on behalf of the villagers under O. 1, R. 8. 

[P 455 0 2; P 456 0 1] 

(d) Highway-Highway and village pathway 

— Distinction explained. P«nway 

Where the privilege to use a road is enjoyed only 

SeCti ° n 0£ the community or by 

others ?he r three villa e ea ' and not by 

others, the road is not a public road. Such ways 

are not regarded as public ways but private wavs 

and they generally have their origin in custom’ 

Such a customary way can be converted intoTn 

ordinary highway after user by the general Dublin 

fi tO J a!s0 tba P resum ption Of dedication. 
But the evidence in support of the public claim 

must be cogent : A I R 1930 Cal 286 Bel n^ 
Case late referred. [£> fgo C T] 

(e) CivilIP. C. (1908), S. 91 and O. 1, R. 8 _ 

ance” C L n s ra 9T W °‘ f uil ~ “Public nuis- 
* S * e 1 . ,n f ludes obstruction to village 

^ SUlt f ° r r emoval of obstruction to 
village pathway can be brought under S 91 

without proving special damage _ S 91 

nuisance! ’ ® Ca * e ° l Public 

Section 91 takes away no existing right It does 

C Z bt ’ and in e -Pre S B g term 8 ; name?; 
the right with the consent of the AdvccateGenerai 

nrooT n7 re , m i Val ° f “ P ubIic nuisance without 

P '°? £ o£ spec’ll damage. That is a right which 
could not exist independently of that Section The 
definition of public nuisance” is wide enough t! 
cover cases of obstruction to village pathways 
though they may not be public highways in the 
full sense. It is possible therefore to bring^i special 
suit under S. 91 with the consent of the AdvSe! 
General for obstruction of a village pathway and 

m the absence of any special damage. It is y how 
ever not necessary to resort tr> f__ • • ow ” 

8. 91 if there is any independent righ^^Buit^V° f 

s', t k f rr/r/S f= 

S?i* L B c “ Witt >1iSvfj 

.■if ) J Si'.L c N. , .i. 9 .; 8) i. s : ",r^ . 

I'eTuZn'd i“"‘ rP8 l rdin S P»Mic V„U 

... -bee plaintiff S^SSkl^SSSt 
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member of limited clats of persons having com¬ 
mon special rights or on behalf of that class 
under O. 1, R. 8. 


The doctrine of special damage is based on the 
principle of English common law that there can 
be no private action for a public wrong. To give a 
right of suit the wrong must bo in some way spe¬ 
cial or peculiar to the person who sues, and it is 
based on the sound rule that no man should be 
harassed by a multiplicity of suits in respect of a 
single wrong. It has been adopted by theCourts in 
India as a matter of equity and good conscience 
and must govern their procedure in the absence of 
any specific provision of law giving a special right 
of suit in derogation of the general principle. It 
is however a doctrine which has got two very defi¬ 
nite limitations : first, it applies only to cases re¬ 
garding public rights in the full sense. Secondly, 
an invasion of special right will provide a cause of 
action without special proof of damage, for, in such 
a case the law will presume damage. That the 
doctrine of special damage subject to these limita¬ 
tions applies also in India is clear from the word¬ 
ing of S. 91. [P 463 C 2; P 464 0 1, 2] 

It is by reason of these limitations that it does 
not apply to cases of quasi-public rights, such as 
village roads, and where the plaintiff sues either 
for himself as a member of the limited class of per¬ 
sons having special rights in common, or on behalf 
of that limited class in a representative suit under 
O. 1, R. 8, for infringement of those rights : Case 
law discussed. [P 464 G 2] 


(g) Civil P. C. (1908), O. 1, R. 8 — Object — 

O. 1, R. 8 is enabling provision and provides no 
newrightof suit—It enables some of class having 
special interest to represent rest of class — In¬ 
dividuals cannot sue on behalf of general public 
under O. 1, R. 8. 

Order 1, Rule 8 is not intended to allow indi¬ 
viduals to sue on behalf of the general public, but 
to enable some of a class, having special interests, 
to represent the rest of the clas3. It is merely an 
enabling provision. It provides no new right of 
suit, but merely a right of representation where a 
right of suit already exists, and that right of suit 
is provided by the invasion of the special rights of 
the limited class represented : 9 Mad 463 and AIR 
1933 P C 163 , Eel. on. [P 464 C 2; P 465 C 1] 

(h) Civil P. C. (1908), S. 91—Special restric¬ 
tions of S. 91 can be evaded by proof of special 
damage or by proof of invasion of special 
rights of limited class. 

There are clearly two modes of escape from the 
special restrictions of 8. 91 : (1) by proof of special 
damage and (2) by proof of the invasion of the spe¬ 
cial rights of a limited class which will give an 
independent right of action : (1669) 4 Ex 43, Eel. 
on. [P *65 0 2 ] 

*(i) Civil P. C. (1908), 0.1, R. 8 and S. 91- 

Suit for removal of obstruction to village path¬ 
way — Plaintiff not using S. 91 or proving spe¬ 
cial damage—He must show that he sues not on 
behalf of general public but on behalf of limited 
and defined class with which he has common 
interest — Path must be shown to be quasi- 
public." 

In the case of suits relating to obstructions to 
village ways, if the plaintiff does not utilize the 
special provisions of S. 91, or prove special damage, 
but purports to sue under O. 1, R. 8, he must plead 
and show (1) that he sues not on behalf of the 


public generally, but on behalf of a limited and 
clearly defined class with which he has a common 
interest and a common right of suit, (2) he must 
plead and show that the pathway in question is 
not a public highway in the full sense, in which 
all members of the public who happen to go to the 
place have equal interest, he must show that it is- 
a way or path of the quasi-public type in which 
the class he represents has got special rights as 
distinct from those of the public generally : Case 
law reviewed . [P 465 0 2; P 466 0 1} 

L. K. Jha and G. P. Shahi (in 786), 
N. N. Sinha and Harinandan Singh 
(in 217) and Harinandan Singh (in 
355) — for Appellants . 

Harnarain Prasad (in 786), M. N. Pal 
and P. Jha (in 217) and Syed Ali Khan 
(in 355) — for Respondents. 

Meredith J. — It has been deemed advis¬ 
able to take these three appeals together, 
as similar questions arise for decision in 
each. They are questions of considerable 
importance, and in regard to which there 
is not only no authoritative decision of the 
Patna High Court but the case-law in India 
appears to be in a state of confusion. All 
three appeals are by defendants and arise 
out of suits for removal of encroachments 
on village roads. 

No. 786 is an appeal from a decision of 
the Additional Subordinate Judge of Arrah, 
dated 23rd July 1937, confirming a decision 
of the Munsif, First Court, Arrah, dated 
26th September 1935. The respondent, the 
Maharaja Bahadur of Hathwa, sued the 
appellants for recovery of possession over 
certain parcels of land situated in mauza 
Kurmurhi, after a declaration that the defen¬ 
dants had no right to cultivate those lands, 
and praying for a permanent injunction 
restraining the defendants from encroaching 
upon the lands in question. The plaintiff 
sued as 16 annas proprietor of mauza Kur¬ 
murhi, and the suit was in respect of por¬ 
tions of plots Nos. 1600, 1422 and 708. All 
these plots were recorded in the gair mazrua 
am khata, 1600 being entered as daggar, 
1422 as rasta and 708 as karha (water 
channel). It was alleged that the defen¬ 
dants, in Asarh 1340 F. had unlawfully 
amalgamated certain portions of these plots 
with their own lands, and had brought them 
under cultivation. Subsequently to the 
filing of the plaint, the plaintiff asked for 
permission of the Court to sue in a repre¬ 
sentative capacity under the provisions of 
O. 1, R. 8, Civil P. C., and the Court, having 
granted permission, issued notice, as re¬ 
quired by that rule, by publication in the 
Provincial Official Gazette. The plaintiff s 
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case in fchis regard was that by obstruction 
of the daggar, rasta and karba much mischief 
had been done to the plaintiff and to the 
public at large. He sought to sue not only 
in his capacity as landlord, but also as 
representing the public. 

The appellants, in defending the suit, 
claimed that it was not maintainable by the 
plaintiff, and that the claim was also barred 
by limitation, as they had been in cultivating 
possession of the disputed lands for much 
more than twelve years. Other pleas wero 
also taken, which are not now material. The 
first Court held that the lands in question 
had been formerly daggar, rasta and karha 
but the defendants had been in cultivating 
possession of them for more than twelve 
years before the suit. The plaintiff’s claim 
as landlord must therefore fail. It held 
however that as the plaintiff had sued in a 
dual capacity, he was entitled to maintain 
the suit under O. 1, R. 8 in a representative 
capacity, and as the encroachment amounted 
to the obstruction of public paths and ways, 
the plaintiff, as a member of the public, 
had a right to have the encroachments re¬ 
moved irrespective of the length of user by 
the defendants, because the encroachments 
were continuing nuisances, and S. 23, Limi¬ 
tation Act, was applicable. He purported 
to base his finding on the decision in A I R 

1934 Pat 34 l and accordingly decreed the 
suit. 

In appeal the Subordinate Judge upheld 
these findings. He also held that the plain¬ 
tiff was entitled to sue under O. 1, R. 8 and 
that as the encroachments amounted to ob¬ 
struction of public pathways, S. 23, Limi¬ 
tation Act, was applicable, and the suit was 
not barred by limitation. It was argued 
before him that on his findings the obstruc¬ 
tion amounted to a public nuisance and 
consequently the plaintiff could not sue, 
except in accordance with the provisions of 

C - affcer obtaining the con¬ 
sent of the Advocate-General. The learned 

Subordinate Judge however thought that 
this was not necessary in view of the pro¬ 
visions of cl. (2) of S. 91, as the plaintiff 
had an independent right of suit in view of 

his dual capacity as landlord of the village, 
e aving filed the suit, because the en¬ 
croachments interfered with his rights as 
landlord as well as with those of the entire 

n thG fir8fc ri ^ ht con¬ 

cerned, all that was necessary was compli- 

ance with t he provision 0 f G . 1, R. 8, and 
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that had been done. He hold that the fact 
that the plaintiff was not a resident of the 
village, did not prevent him from maintain¬ 
ing the suit on behalf of the public of the 
village. In this second appeal we are no 
longer concerned with the karha plot 708, 
as the appeal is confined to the lands form¬ 
ing part of plots 1600 and 1422, which 
were both roads. The same two points, and 
those two only, are again raised in second 
appeal, namely that the suit was not main¬ 
tainable by tho Maharaja as framed, and 

that the claim was in any case barred bv 
limitation. 




Second Appeal No. 217 of 1938 is from 
a decision of tho learned Additional District 
Judge of Shahabad, dated 23rd December 
1937, confirming a decision of the Munsif, 
Second Court, Arrah, dated 2nd September 
1936. The suit was for removal of an alleged 
encroachment on a village lane, said to havo 
been made by the defendants on 10th 
rebruary 1935 by erecting compound walls 
thereby narrowing the lane and causing 
inconvenience to the public. Here again 
tho plaintiff asked that the suit should be 
treated as one under O. 1, R. 8, Civil P. C. 
This was allowed, and notice was issued by 
publication in the Provincial Gazette. The 
contesting defendant claimed that the land 
belonged to him, had been in his possession 
for a long time, and tho compound walls 
had been in their present position for more 
than twelve years. It was denied there had 
been any encroachment on the lane or any 
inconvenience caused to the public. 

The fiist Court held that the defendants 
had encroached upon the village lane to the 
extent of 6 dhurs and 8£ dhurkis, and the 
disputed walls had been constructed on 
10th February 1935, as alleged by the 
plaintiffs. It held that the lane in question 
was a village public lane” and carts used 

^ | . a was settled law that 

in a village lane, as distinguished from a 
public highway, special damage need not be 
proved. Moreover, the suit was properly 
framed under O. 1, R. 8, Civil P. C. The 
suit was not barred by limitation on the 
findings and moreover the encroachment 
upon a public lane was a continuing wrong 
On appeai by defendant 1 the Additional 
District Judge upheld these findings, al¬ 
though with regard to the question of special 

damage he expressed himself somewhat 
differently as follows : 

under 0 Ui l h R V fi Dg r- be -1 n p b n Ughfc by the P ,aictifT « 
Gidha, and the encroachment upon the publiolane 
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being necessarily a cause of inconvenience to all 
villagers, there is special damage to the plaintiffs, 
and so they are entitled to bring the suit. 

Second Appeal No. 355 of 1938 is an al¬ 
most precisely similar case. It is an appeal 
by defendants 1 to 4 from a decision of the 
Additional District Judge of Shahabad, 
dated 25th November 1937, affirming a 
decision of the Munsif of Arrah, dated 30th 
September 1936. This also was a suit under 
O. 1, R. 8, Civil P. C., brought by the plain¬ 
tiffs, as representing the public, for removal 
of an alleged encroachment on a portion of 
plot No. 2085 in Mauza Khadaon Bujrug, 
which was said to be a public thorough¬ 
fare. A permanent injunction was asked for 
restraining the defendants from encroach¬ 
ing upon the thoroughfare. The defendants 
contended inter alia that there was no en¬ 
croachment, that the plaintiffs had no locus 
standi to bring the suit without the permis¬ 
sion of the Advocate-General under S. 91, 
Civil P. C., and that the suit was barred 
by limitation. The house of the defendants 
being old and built of mud fell down. They 
therefore demolished it and reconstructed 
a brick house on the old site confining them¬ 
selves to the limits of the old house. The 
finding was that plot No. 2085 was a public 
rasta, and the defendants had encroached 
upon that rasta. Reliance was once more 
placed on A I R 1934 Pat 34 1 for a finding 
that the encroachment was a continuing 
wrong, and so no question of limitation 
arose. In appeal the Subordinate Judge also 
held that there had been an encroachment 
on the gair mazrua am pathway, plot 
No. 2085, and observed that no other point 
had been pressed in the appeal which was 
therefore dismissed with costs. 

The points that arise in these cases are 
(1) the exact nature, scope and application 
of S. 91 and O. 1, R. 8, Civil P. C.; (2) the 
application of the doctrine of special damage 
to India; (3) the nature and scope of repre¬ 
sentative suits regarding obstructions to 
highways, village ways and pathways; and 
(4) the law of limitation applicable to such 
suits. I propose to consider first the ques¬ 
tion of limitation. AIR 1934 Pat 34 1 is a 
single Judge case, and no Division Bench 
case of the Patna High Court, in which the 
question has been considered, has been cited 
at the Bar. In the case cited, Kulwant 
Sahay J. held that no length of user can 
justify an encroachment into a public 
way, as such encroachment is a continuing 
wrong, and, as S. 23, Limitation Act, is 
applicable, no question of limitation arises. 


He noticed the decision of the Madras High 
Court in 19 Mad 154, 2 where it was held 
that the defendant, who had encroached 
upon a public highway adjoining his house, 
had acquired a right by adverse possession, 
and the plaintiff’s action was barred by 
limitation. But he pointed out that the 
Calcutta High Court, in 29 I C 385, 3 had 
held that wrongful interference with a right 
of way constitutes a nuisance and is a con¬ 
tinuing wrong under S. 23, Limitation Act, 
and in that decision the Calcutta High 
Court was following the decision of the 
Privy Council in 6 Cal 394=7 I A 240. 4 

The argument put forward on behalf of 
the appellants is, first, that a distinction 
must be made between encroachments upon 
public highways and upon village pathways. 
In the first case, we are dealing with full 
public rights which have their origin in 
dedication, or upon the principle of a lost 
grant. In the second case, the right is of a 
semi public nature, commonly having its 
origin in custom and being of the nature of 
an easement. It is said that this difference 
was not considered by Kulwant Sahay J. 
and must give rise to a distinction, for 
where an easement can be acquired, it can 
also be extinguished. Secondly S. 23, Limi¬ 
tation Act, is clear in its terms. It runs as 
follows : 

In the case of a continuing breach of contract 
and in the case of a continuing wrong independent 
of contract, a fresh period of limitation begins to 
run at every moment of the time during which the 
breach or the wrong, as the case may be, continues. 

Upon its terms it can only apply where 
the wrong is really a continuing one, and 
this cannot be the case where the encroach¬ 
ment is by an act such as the building of a 
wall, which is over and done with once 
completed. A distinction must be made 
between the continuance of a legal injury 
and the continuance of its injurious effects. 
There is nothing in S. 23 upon which a 
distinction can be made between the case of 
encroachment upon private land and upon 
public land, and if in the one case limita¬ 
tion will run, there is no reason why it 
should not also run in the case of a precisely 
similar act committed upon public land, 
there being, in short, nothing in S. 23 upon 
which to base a distinction between public 
and private rights. Whether the wrong is 
contin uing or pot must depend upon the 

~2 Municipal Commissioners v\ Sarangapani 

Mudaliar, (1896) 19 Mad 154. 

3. Nazimullah v. Wazidulla, (1916) 3 A I R Cal 

733=29 I C 385=21 CLJ 640. 

4. Rajrup Koer v. Abdul Hossein, (1881) 6 Cal 

394=7 I A 240=7 OLB 529=4 Bar 199(PC). 
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nature of the wrong itself and not upon the 
nature of the land over which it is com¬ 
mitted. It must be conceded that there is 
considerable force in this argument. The 
distinction sought to be made has in fact 
received judicial recognition from the Cal¬ 
cutta High Court itself in 20 C W N 481 6 
where it was observed : 

Where the wrongful act produces a state of affairs 
every moment’s continuance of which is anew tort 
a fresh action for the continuance lies, for there is 
a real distinction between continuance of a legal 

injury and continuance of the injurious effects of a 
legal injury. 

In 49 I C 93, 6 where a portion of a street 
vested in the Calcutta Municipal Corpora¬ 
tion, and a platform had been built by the 
plaintiffs about half a century before the 
suit as an integral part of their building, 
it was held that the right of the Municipal 
Corporation to that portion of the street, 
which was occupied by the wall of the 
platform, was barred by the provisions of 
Art. 146-A to Sch. 1, Limitation Act. The 
erection of the platform was not a continu¬ 
ing wrong, and limitation was not saved by 
the provisions of S. 23, Limitation Act, as 
the injury was complete on the erection of 
the platform. It is to be noted that the 
decision in that case was based on the find¬ 
ing that the Municipal Corporation had 
been dispossessed ; as the land, upon which 
the wall of the platform stood, had formerly 
belonged to the Municipality as the owner 
thereof, the injury was found to be com¬ 
plete on the erection of a wall, and so there 
was no continuing injury within the mean¬ 
ing of the statute. The effect might con¬ 
tinue, but that could not extend the time of 
limitation. 


, I C 390, 7 a case of 1935, it was 

held that where the plaintiff had a right to 
use certain land as a passage, and sheds had 
een erected obstructing his passage way, 
ere was a continuing wrong, and S. 23, 
imitation Act, was applicable in the case 
ot a suit for removal of the sheds. It should 
e no ed that in this case there was no 
question of any public way. Section 23 was 
found applicable despite the fact that it 
was a private way, the passage way being 
jointly owned by the parties. The learned 
Judges referredjo th e Privy Council deci- 

5. Bro ^ndra Kishore v7sarojini“ RoyV(1916)3 
20 0 W N 48iT 31 1 G 242 = 22 C L J 283 = 

C * tn h£° S n q k r an v * Corporation of Cal- 
C L J 494 19 6 A 1 R Cal 807=49 I C 93 = 28 

7 ‘ So h A erj6e v * N erode Chandra 

Mukherji, (1935) 22 AIB Cal 405=166 IC 390. 


sion in 7 I A 240 1 and the decision in 29 
I C 385* the very cases which were relied 
upon by Kulwant Sahay J. in the case in 
AIR 1934 Pat 34. 1 They distinguished 
the case in 49 I C 93° on the ground that 

the real reason of the decision appears to have been 
that the platform having been in existence for fifty 
years, the Municipality had lost their right to the 

land on which it stood, and there was therefore no 
continuing wrong. 


This decision is a little difficult to follow, 
since if the Municipality could lose its 
rights in the land, apparently so could the 
plaintiff his rights in the common passage 
way. No doubt where a right is completely 
extinguished there is no question of any 
wrong continuing. The matter was consi¬ 
dered by the Lahore High Court in 1935 in 
162 I C 303. 8 A house had been built by 
the defendants so as to interfere with the 
plaintiff’s right of light and air, and this 
was held to be a continuing wrong, as every 
day the building obstructed the flow of 
light and air. Reliance was once more placed 
upon the Privy Council decision in 7 I A 
240’* and upon 29 I C 385. 3 In a Madras 
case, 69 M L J 42, 9 where the plaintiffs had 
a right to a flow of water as an easement, 
and the defendants obstructed the channel 
preventing the plaintiffs from irrigating 
their lands, it was held that whether the 
principle of continuing wrong could be ap¬ 
plied to obstruction of a right of way or 
not, there could be no doubt that it did 
apply to cases of interference, with a water 
course, and once more reliance was placed 

upon 7 I A 240. 4 The learned Judge 
observed : 


ic nas no doubt been sometimes stated generally 
that whenever a permanent state of things has 
been brought about there is no scope for the appli¬ 
cation of 8. 23, Limitation Act. 


He pointed out that this theory could 
not apply where, (as in that case) even if a 
permanent state of things had been brought 
about, it had been done on the defendant’s 
own land, so that there was no scope for 
the applicability of the dootrine of title by 
adverse possession. It should be observed 
that here also there wa3 no question of any 
public right but only of an interference 
with the right of the plaintiffs. 1 C W N 
96 10 is another case where it wa 9 held that 
an obstruction of the plaintiffs’ private 




• ▼ 


=162 I C 303. J ’ ' ' " ^ an 

9 ‘ n U qq h M 9 ? a f P T a T, C ^ et i iar v ' Navaneetheswara, 
M 9 |fj 42 A 1 R Mad 668 = 158 1 c 987 = 69 

10 ' Bibi v - Shamed Ali, (1897) 1 
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right of way was a continuing wrong and 
S. 23 was applicable. This case simply 
followed 6 Bom 20, 11 which in turn was 
based on the Privy Council case, 7 I A 240. 4 
The other case so frequently referred to in 
the decisions, 20 I C 385, 3 was also based 
upon 7 I A 240. 4 It was not in respect of a 
public road. The plaintiffs merely allefed 
interference with their right of way, which 
was the only means of access to their land. 
In this case it was expressly held that, 
what their Lordships of the Privy Council 
had laid down with regard to obstruction 
of a watercourse, must apply to an obstruc¬ 
tion to a right of way, and that wrongful 
interference with a right of way equally 
constituted a continuing nuisance. 

Thus, all these cases really base them¬ 
selves on the authority of the Privy Council 
in 7 I A 240. 4 But it has never been stated 
clearly anywhere, even in 29 I C 385, 3 on 
what basis of principle the obstruction of a 
right of way is held to be a continuing 
wrong, and how what was laid down with 
reference to the flow of water must also 
apply to a right of way. At best these cases 
all seem to have proceeded merely upon 
the principle of analogy. Unfortunately, if 
the Privy Council decision be closely studied 
it is seen that there is no strict analogy ; 
for, in 7 I A 240 4 there was manifestly and 
patently a continuing wrong. In that case 
the plaintiff was found to have a right to 
take water flowing through a channel on 
the defendant’s land. The defendant had 
interfered with that right by making a num¬ 
ber of dams and cuts in the channel, and 
diversions from it. The plaintiff succeeded 
in the Courts below with regard to all of 
these interferences, except two channels 
cut in the side of the water course to draw 
off water: some hollow palm trees were 
placed to draw off water to the defendant’s 
land. It was only in respect of these two 
interferences that the case came before their 
Lordships of the Privy Council. Neither of 
them was obstruction strictly speaking and 
by both of them the defendants were con¬ 
tinuously drawing off, from day to day, the 
plaintiff’s water, so that in fact, whenever 
the defendant drew off water through these 
diversions, he was in fact stealing plaintiff’s 
water and committing a fresh wrong. It 
was in such circumstances merely that their 
Lordships observed that the obstructions, 
which interfered with the flow of water to 
the plaintiff’s mahal, were in the nature of 
continuin g nuisances as to which the cause 
11. Punja Kuvari v. Bai Kovar, (1881) 6 Bom 20. 


of action was renewed de die in diem, so 
long as the obstructions causing such inter¬ 
ferences were allowed to continue, and 
indeed, they said, S. 23 of the Statute 
contained express provision to that effect. 
The case was therefore actually not an¬ 
alogous with the case of obstruction to a 
right of way, and it was moreover a case 
where what the defendant had done was 
done on his own land, so that there was no 
question of his acquiring any title by ad¬ 
verse possession. It is not at all clear there¬ 
fore on what legal basis the decisions with 
regard to rights of way have proceeded. 
They may be right or they may be wrong, 
but they are not supported by the Privy 
Council decision upon which they all pro¬ 
fess to rely. 

It seems to me therefore that in determin¬ 
ing whether the doctrine, which as I have 
noticed, has not been universally adopted, 
(as for instance in the decision in 491 C 93, G ) 
is right or wrong, it is necessary to go back 
to the Limitation Act itself and endeavour 
to find some logical principle upon which 
the matter can be determined. One thing 
is clear: whatever that principle may be, it 
has nothing to do with the question whe¬ 
ther the right interfered with is public, 
quasi public or private. There is nothing in 
S. 23 which would justify any such dis¬ 
tinction, and, as I have noticed, many of 
the cases, where S. 23 has been held appli¬ 
cable, are cases of private right. Is there 
then any justification for holding that if I 
trespass upon and cultivate a man’s land, 

I can acquire title by adverse possession, 
but for some reason if I trespass upon land 
over which another man has a right of way 
it is a continuous wrong so long as the tres¬ 
pass continues? Certain points occur to the 
mind at once. Trespass or obstruction may 
in some cases be continuing wrongs and in 
some cases they may not be. Under Art. 37, 
Sch. I, Limitation Act, three years’ limita¬ 
tion from the date of obstruction is provided 
for suits for compensation for obstructing 
a way or watercourse. Similarly, under 
Art. 39, Sch. I, three years’ limitation is 
provided for suits for compensation for 
trespass upon immovable property. Mani¬ 
festly it is here contemplated that obstruc¬ 
tion and trespass are not continuing wrongs. 
Presumably these Articles contemplate 
single acts of obstruction or trespass which 
are not continued. 

If however the trespass or obstruction is 
continued by the wrong-doer in the sense 
that it is not abandoned—where for instance 
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the trespasser goes on asserting acts of 
possession over the land by cultivation, or 
the obstructionist continues inhabiting the 
house built or using the water diverted, 
and so on—then clearly the case is quite 
different: the wrong continues, and S. 23, 
Limitation Act, gives rise continuously to 
fresh periods of limitation. Is there then a 
perpetual right of suit under S. 23? The 
answer is clearly, no, when the trespass or 
obstruction by lapse of time themselves give 
rise to rights under Part IV of the Act 
which would thereby put an end to the 
wrong.. For, if the wrong ceases to be a 
wrong it cannot be said any longer to con¬ 
tinue. Such rights may arise by way of 
easement under S. 26 (1) in twenty years, 
or against Government under S. 26 (2) in 
sixty years. Or they may arise in the case 
of trespass after twelve years under S. 28 


read with Arts. 142 and 144, or after sixty 
years in the case of Government under 
Art. 149. After the expiry of these periods 
the defendant himself has acquired a right 
of easement, or the plaintiff’s right to pos¬ 
session has become extinguished under Sec. 
28, and there is no further right of action 
for possession or for removal of the obstruc¬ 
tion despite the provisions of S. 23. 

The position now becomes quite clear. 
Where the wrong amounts to disposses¬ 
sion of the plaintiff, then, although it may 
be a continuing wrong, the plaintiff can- 
;not recover possession after twelve years, 
jbecause under S. 28, Limitation Act, he 
himself has got no right left which he can 
,enforce. Where the plaintiff is Government 
or is representing Government, as in the 
case of the Advocate-General suing in res¬ 
pect of public land in the full sense, this 
.period will be sixty years under Art. 149, 
Limitation .Act. Where the plaintiff is a 
xocal authority suing in regard to a public 
road, the period will be thirty years under 
r . 146-A, Limitation Act. Where the 
obstruction does not amount to disposses- 
jSion o the.plaintiff, either because it is not 

, ? Pontiff s land, or because the plain- 
tiu. himself has only a right of easement, 
as. in he case of rights of way of villagers 
originating in custom, then in such cases, 

6VeD ^ 10U8 ^ wrong be a continuing 
one, there would be no right of action after 

wen y years (or sixty years in the case of 
Government) where the defendant's wrong 
as l se ripened into an easement, and 

vu* 1 ** . ^ e ^ en dant is one subsisting 

within two years next before the date of 
the suit. 


It will be observed that all this is quite 
in accord with the doctrine that obstruc¬ 
tion of a public or village path is a conti¬ 
nuing wrong just so long as the wrong-doer 
is associated with the obstruction, but it is 
so only unless and until the wrong-doer 
has himself acquired a right which renders 
his action no longer a wrong. Though this 
is so, there will clearly be no right of suit 
where the continuing wrong has ceased to 
be a wrong. After that happens, there can 
be no right of suit, except perhaps for com¬ 
pensation for the last injury suffered while 
the act was still wrongful, if brought within 
three years of that injury, under S. 24, 
Limitation Act, read with Art. 37 or Art. 39. 
It is impossible on the materials before us 
to come to any finding as to whether upon 
these principles the plaintiff’s rights are 
barred by limitation in the present cases, 
because the matter has not been considered 
in this aspect by the Courts below and the 
necessary findings of fact are not there. No 
remand is however necessary, because, as 
I shall presently show, all the suits must 
fail and the appeals succeed upon the other 
grounds with which I am about to deal. 

I now turn to these other points. It has 
been pointed out in Second Appeal No. 786 
of 1937 that the learned Subordinate Judge 
was guilty of confusion of thought in apply¬ 
ing the provisions of cl. (2) of S. 91, Civil 
P. C., because of the plaintiff’s dual capa¬ 
city as landlord, for though he might have 
sued also as landlord, that claim was clearly 
barred by the twelve years’ rule of limita¬ 
tion. Therefore the suit could succeed, if 
it succeeded at all, only in virtue of the 
plaintiff's claim in his representative capa¬ 
city whatever that might be. It is next 
argued on the pleadings that the plaintiff 
had sued as representative of the public 
generally, and not as representative of the 
villagers alone, and as having some exclu¬ 
sive common interest with the villagers 
within the meaning of O. 1, R. 8, Civil P.C. 
The references in the plaint were to the 
rights of the public generally and not to 
any particular rights of the villagers, as 
distinct from the rights of the public at 
large. Further it is argued that even had 
the plaintiff sued as representative of the 
villagers, he had no common interest with 
them in the subject-matter of the suit as 
necessitated by O. 1, R. 8, and the suit 
must fail on that ground. With this last 
contention I cannot agree, because it seems 
to me that, if there are any special rights 
in these village pathways existing in the 
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villagers, as distinct from the public gene¬ 
rally, the landlord of the village may well 
be said to share this special interest, even 
though he be not a resident of the village, 
for as owner of the village he will share 
the villagers’ interests in the public lands 
of the village. 

Upon the view that the plaintiff in this 
case sued as a member of the public, and 
not as a member of a limited class or com¬ 
munity, it is said that S. 91 (1) is clearly 
applicable, and the suit can only lie in 
accordance with its provisions and with the 
consent of the Advocate-General. Having 
regard to the definition of ‘public nuisance’ 
in the Penal Code, which is applicable 
under the terms of the General Clauses 
Act, the obstructions being to public paths, 
are public nuisances irrespective of the fact 
whether these paths are used by the public 
generally or only by people in the locality. 
The plaintiff as a landlord has no subsist¬ 
ing right of suit, since limitation must 
defeat that claim. On the other hand, if he 
sues as a member of the public for the 
removal of a public nuisance, S. 91 provides 
a bar, and 0.1, R. 8 gives no separate right 
of suit in itself. There being no separate 
right of suit, cl. (2) of S. 91 cannot help the 
plaintiff. O. 1, R. 8 gives no right of suit, 
but only a right of representation where 
there is already a right of suit, and in any 
case O. 1, R. 8 cannot override S.91. Cl. (2) 
of S. 91 might give the plaintiff a right of 
suit if he had pleaded and proved special 
damage, but he has neither pleaded it nor 
sought to prove it. The findings of the lower 
Courts with regard to damage are clearly 
expressed as being damage to the rights of 
the public at large. On the pleadings and 
findings the paths in question must be held 
to be available to anyone wanting to use 
them, no matter what his residence. 

For the respondent it is argued, on the 
point of maintainability, that S. 91, Civil 
P. C., has no application in the case of a 
village path, as opposed to a public high¬ 
way, and a large number of rulings has been 
cited in support of this contention. It is 
said therefore that a suit under O. 1, B. 8 
is maintainable. It is further argued that in 
any case the plaintiff has sued as represent¬ 
ing the villagers, not the public generally, 
and the villagers have special rights in these 
paths as distinct from the rights of the gene¬ 
ral public. The doctrine of special damage 
does not apply in India, and in these cir¬ 
cumstances it is unnecessary for the plain¬ 
tiff to prove special damage. The arguments 


in the other two appeals have followed 
similar lines. The questions raised are ob¬ 
viously of considerable importance, and it 
becomes necessary to examine very care¬ 
fully the exact significance and application 
of S. 91 and O. 1, B. 8, Civil P. C. S. 91 

reads as follows : 

In the case of a public nuisance the Advocate- 
General, or two or more persons having obtained 
the consent in writing of the Advocate-General, 
may institute a suit, though no special damage 
has been caused, for a declaration and injunction, 
or for such other reliefs as may be appropriate to 
the circumstances of the case. 

Nothing in this Section shall be deemed to 
limit or otherwise affect any right of suit which 
may exist independent of its provisions. 

The provisions of O. 1, B. 8 are : 

Where there are numerous persons having the 
same interest in one suit, one or more of such 
persons may, with the permission of the Court, sue 
or be sued or may defend, in such suit, on behalf 
of or for the benefit of all persons so interested. 

But the Court shall in such case give, at the 
plaintiff’s expense, notice of the institution of the 
suit to all such persons either by personal service 
or, where from the number of persons or any other 
cause such service is not reasonably practicable, by 
public advertisement, as the Court in each case 
may direct. 

Any person on whose behalf or for whose benefit 
a suit is instituted or defended under sub-rule (1) 
may apply to the Court to be made a party to such 
suit. 

The application of the doctrine of special 
damage to India seems to have been first 
considered in a Bombay case, 2 Bom 457, 12 
where the whole subject was exhaustively 
discussed. This case was one where the 
plaintiffs, who were Musulmans, sued to 
establish their right to carry tabuts in pro¬ 
cession along a certain road to the sea, and 
alleged that the defendants (also Musulmans) 
obstructed them in doing so. The plaint 
however did not allege any personal loss or 
damage to the plaintiffs, arising from the 
obstruction. It was held that the plaintiffs 
could not maintain a civil suit in respect of 
such obstruction unless they could prove 
some particular damage to themselves per¬ 
sonally in addition to the general inconve¬ 
nience occasioned to the public. The mere 
absence of religious or sentimental gratifi¬ 
cation arising from carrying tabuts along a 
public road was not any such particular 
los 3 or injury as would bo sufficient, accord¬ 
ing to English and Indian precedents, to 

sustain a civil action. 

This case was followed by the Madras 
High Court in 1886 in 9 Mad 463™ where 
the nature of S. 30, Civil P. C., which then 
contained th e pro v isions now embodied in 

12. Safcku v. Ibrahim Aga, (1877) 2 Bom 457. 

13. Adamson v. Arumugam, (1886) 9 Mad 463. 
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O. 1, R. 8, was also examined. It was a case 
similar in many respects to those with 
which we are now concerned. The plaintiffs 
as representatives of the villages of Podiam- 
puthur sued the defendant to obtain a 
declaration that certain land enclosed by 
him was public property, to recover posses¬ 
sion thereof, and to remove an obstruction 
placed on a certain road. It was treated as 
an action for the removal of an obstruction 
from a public highway. The plaintiff proved 
no special damage. The learned Chief Jus¬ 
tice of the Madras High Court observed 
that the English law upon the subject was 
that no action can be maintained by an 
individual against another for obstruction to 
a highway without proof of speoial damage 
and that rule was founded on adequate 
reasons of public policy and had been gene¬ 
rally adopted in the Indian Courts. “The 
rule that a man who may have committed 
some public injury shall not be harassed by 
innumerable actions by persons who have 
not sustained any damage embodies equit¬ 
able doctrine,“ he said, 

and should be enforced in India as a rule of equity 
and good conscience. As there was no proof of 
special damage the plaintiffs must fail. 

Section 30, Civil P. C. f could not help 
them. That Section was designed rather to 
allow one or more persons to represent a 
class having special interests than to allow 
such persons to sue on behalf of the general 
public, to which the notices prescribed by 
that procedure would be inapplicable. It 
was observed that the High Courts at Cal¬ 
cutta and Allahabad had come to the same 
conclusion and he referred with particular 

approval to the examination of the matter 
in 2 Bom 457. 12 


These principles were more or less un: 
ormly followed until 1924 when a some 
wiiat similar case came before the Priv 
Council in 47 All 151. u This was a cas 
f ore ^ be Shia Muhammadans of a certai: 
™ . r °^8ht a suit for a declaration c 
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decided authorities in India were conflict¬ 
ing. They remarked that there was an 
obvious discrepancy between Bombay and 
Madras, and Calcutta upheld Madras. They 
noticed the leading Bombay case, 2 Bom 
457. 12 They observed that the judgment in 
that case proceeded entirely on English 
authorities which laid down the difference 
between proceedings by indictment and by 
civil action. In their Lordships’ opinion 
such a way of deciding the case was inad¬ 
missible. The distinction between indict¬ 
ment and action in regard to what is done 
on a highway is a distinction, they observed, 
peculiar to English law and ought not to be 
applied in India. In the Madras cases on 
the other hand, in none of them was the 
idea entertained of special damage other 
than the obstruction of procession being 
needed. They noticed that in 24 Cal 524 15 
the Calcutta High Court had taken the 
Madras view. Their Lordships were of opi¬ 
nion that the views of the Madras High 
Court were right and those of the Bombay 
judgment were wrong and they thought 
that the plaintiffs were entitled to the 
declaration asked for. 


it is to bo noted that the cases consi¬ 
dered by their Lordships were all suits for 
declaration of the right to take religious 
processions along roads; they were not for 
removal of public nuisances. And their 
Lordships in speaking of the idea of special 
damage were careful to say that no proof of 
special damage was needed “other than the 
obstruction of the procession.” Nevertheless, 
this decision gave rise to a train of cases in 
which it was held that no proof of special 
damage of any sort was necessary, or even 
that the doctrine of special damage was not 
at all applicable to India. As a matter of 
fact, before this Privy Council case, although 
the Calcutta High Court might have fol¬ 
lowed Madras with regard to the rights of 
religious processions, the Bombay view that 
in the case of obstruction to a public road a 
suit was not maintainable without proof of 
special damage had been adopted. Thus in 
1919 in 25 C W N 95, 10 Newbould J. and 
Panton J., of the Calcutta High Court held 
that an action for obstructing a public road 
was not maintainable, unless the plaintiff 
proved some injury or damage peculiar to 
himself and different from damage that 
would be B uffered b y other people who used 

16. Batiram Kolifca v. Sibram Das, (19211 8 A I R 
Cal 271=61 I C 405=25 C W N 95, 
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the road. Special damage, they observed, 
did not mean serious damage, but meant a 
damage of a special nature, that is, damage 
affecting the plaintiff individually or damage 
peculiar to himself, his trade or calling. 
And their Lordships, besides referring to 
2 Bom 457, 12 also cited another Calcutta 
case, 5CWN 285, 17 in which the same view 
had been adopted. 

Moreover, in Bombay the distinction had 
been drawn between suits for the removal 
of public nuisances and suits such as that 
in 34 Bom 571, 18 for declaration of a right 
to take a religious procession along a road. 
For example, in 87 I C 934 19 the distinc¬ 
tion was clearly drawn, and it was held 
that the plaintiff could not sustain a suit 
for an injunction directing the defendant to 
remove an obstruction from a road in the 
absence of evidence to show that as a con¬ 
sequence of the encroachment he was unable 
to use the road ; nor could he seek assist¬ 
ance of the Court merely because he wanted 
to walk over that portion of the road occu¬ 
pied by the obstruction, unless he proved 
special damage. 

Another important point which it is 
necessary to notice is that in the Calcutta 
High Court a distinction had been drawn at 
a very early stage between the case of pub¬ 
lic roads, in which every member of the 
public has a right of way, and village roads 
in which the inhabitants of the particular 
village have special interests, and a distinc¬ 
tion had been drawn in the two classes of 
cases in applying the doctrine of special 
damage and in considering the application 

of S. 91 and O. 1, B. 8, Civil P. C. This 

distinction was first drawn in 1888 by 

Wilson J., in the Full Bench case, 15 Cal 

460. 20 Wilson J. observed that by the 

common law of England there were three 

distinct classes of rights of way and other 

similar rights : t . . 

First, there are private rights in the strict sense 

of the terms vested in particular individuals or the 
owners of particular tenements, and such rights 
commonly have their origin in grant or prescrip¬ 
tion. Secondly, there are rights belonging to cer¬ 
tain classes of persons, certain portions of the 
public, such as the freeman of a city, the tenants 
of a manor or the inhabitants of a parish or vil- 
lage. Such rights commonly have their origin in 
custom. Thi rdly, there are publ ic rights in the 

l 7 LMahomed Alam v. Dilbar Khan, (1901) 5 
OWN 285. 

18. Baslingappa v. Dharmappa, (1910) 34 Bom 

581=7 I G 663=12 Bom L R 596. 

19. Mani Lai v. Ishvarbhai, (1925) 12 A I R Bom 

367=87 I C 934=27 Bom L R 421. 

20. Ohuni Lai v. Ramkishen Sahu, (1888) 15 Cal 

460 (F B). 


full sense of the term which exist for the benefit of 
all the Queen’s subjects ; and the source of these 
is ordinarily dedication. 

He said it was important to remember 
that these three classes of rights exist in 
India just as in England. The first and 
third classes, strictly private rights and 
public rights, were of frequent occurrence 
but the second class of rights belonging to 
a portion of the public, were also to be 
found in India and were expressly recog¬ 
nized by the Legislature in S. 42, Ill. (a) 
and S. 54, Ill. (p), Specific Belief Act. “It 

is specially important,” he said, 
that this class of rights should be clearly under¬ 
stood and borne in mind in a country like India, 
where interests of the most essential importance 
depend so largely upon custom. And I am not sure 
that the existence of this class of rights has not 
sometimes been overlooked. I think there is rea¬ 
son to suspect that, in some cases, ways and other 
claims of a like nature have been treated as public 
rights when perhaps they might have been both 
more correctly and more conveniently regarded as 
village ways and village rights; more correctly, 
because I think there is reason to suppose that 
such village roads as distinguished from public 
roads are of very common occurrence; more con¬ 
veniently, because, as I shall show later, there may 
be more easy civil remedies for treating questions 
of village roads than questions relating to public 

roads. 

He went on to say that in the case of 
rights of the second class, i. e., the quasi¬ 
public rights, there were some additional 
remedies open. Where, for example, such 
a right was claimed, it would seem that a 
member of the class entitled might, by tak¬ 
ing the proper steps under S. 30, Civil 
P. C., obtain permission to sue, on behalf 
of himself and the other members of the 
class, any one who disturbed or sought to 
disturb the right of way. Following this, 
in 1912, it was held by the Calcutta High 
Court in 17 C W N 73 21 that, where the 
suit relates not to a public highway but 
to a village road, a suit is maintainable 
under S. 30, Civil P. C., even in the absence 
of proof of special damage. This case is a 
very instructive one. It was a suit brought 
by the plaintiff on behalf of the inhabitants 
of a village to establish their right to use a 
certain path obstructed by the defendants. 
The lower Appellate Court found that the 
land was part of the public road and had 
been obstructed by defendants. It also found 
that the plaintiff had suffered no special 
damage. When the case came before the 
Calcutta High Court, Coxe J. held that on 
these findings the suit must be dismissed. 

He observed ^ _ 

21. Kali Charan v. Ram Kumar, (1913) 17 C W N 
73=13 I G 67. 
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As pointed out by Woodroffe J. in 33 Cal 905, 22 
“under the substantive law no aotion can be 
maintained by a private individual in respect of 
an infringement of the right of the general public, 

unless he has suffered speoial damage.In a 

case therefore of infringement of a right of the 
general publio no suit can be brought under S. 30 
or at all unless on proof of special damage.” 

The case came up in Letters Patent Ap¬ 
peal and Jenkins C. J. in the Letters Pat¬ 
ent Appeal observed : 

Had the judgment of Wilson J. in 15 Cal 460 20 
been brought to his notice, he would have been 
able to give effect to what evidently was his view 
as to the justice of the case. But that case appar¬ 
ently was not cited to him, nor did the argument 
bring to his notice the distinction between a pub¬ 
lic highway and a road over which a section of 
the public, as for instance, the inhabitants of a 
particular locality, might have a right of way. To 
my mind it is clear.that the ultimate deci¬ 

sion was .... that the particular pathway was a 
village road. That conclusion completely meets 
the difficulties raised by the defendants and the 
result is that, in my opinion, the judgment and 
decree of Coxo J. must be set aside. 


The important point to notice here is 
that the doctrine of special damage was in 
no way disapproved in its application to 
India, but having regard to the distinction 
between public rights and quasi-public 
rights it was implied that it was applicable 
only to the former and not to the latter. 
Two years later, in 1914, in 22 I C 916 23 
Goxe and Chatterjee JJ. once more affirmed 
that no suit would lie for the removal of 
an obstruction to a public road except upon 
proof of special damage to the plaintiff. It 
was a suit by eleven persons on behalf of 
the public for a declaration that a certain 


way was a public or common way for the 
ogress and ingress of the people of a mahal- 
la. It purported to be under O. 1, Rule 8, 
CivU P. C. Their Lordships referred tc 
Wilsons decision in 15 Cal 460 20 and ob¬ 
served that if the right was one of the se¬ 
cond class, that is quasi-public class, no 
special damage need be proved : but if it 
were one of the third class, that is to say, 
public in the full sense, the suit must be 
dismissed in the absence of proof of special 
damage In 1918 Fletcher J. and Sir Syed 
Shamgul Huda of the Calcutta High Court 

are n'nt f-f 1 F ^ * fcbat tbe P ublic afc large 

are not affected by the obstruction of a path- 
way which only the inhabitants of a parti, 
cular village have the right to use, so that 
a suit for a declaration of the rights of the 
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inhabitants of a village to the use of a path¬ 
way is not governed by S. 91, Civil P. C. 

In the same year in 23 C W N 91 25 the 
same two Judges once more laid down that 
obstruction of a village pathway, in which 
plaintiff had got a right with other villagers 
by reason of a grant implied from long user, 
does not require proof of special damage to 
give the plaintiff a oause of action. At the 
same time they approved by implication 
the doctrine that in the case of a public 
way, in the full sense, proof of special da¬ 
mage would be necessary, and observed 
that proof by the plaintiff that he and his 
servants had been compelled to go by a 
longer route and thereby incurred additional 
expense was sufficient proof of special da¬ 
mage. In another Calcutta case, in 1921, 
namely 26 C W N 587, 2G Panton J. in a case’, 
where the plaintiff had sued for a declaration 
that a village path was a public way and 
sought relief for himself and his fellow vil¬ 
lagers and the permission of the Court had 
been taken under O. 1, R. 8, Civil P. C., 
held that the question of whether the plain- 
tifl suffered special damage or not did not 
arise, because a suit for a declaration that 
a pathway is a village pathway can succeed 
without proof of special damage. Such a 
suit was one to which O. 1, R. 8, Civil P. C., 
was appropriate and the Court's permission 
having been obtained under that rule re¬ 
course to the Advocate-General was not 


necessary. 

In 1929 there was a useful discussion of 
the position with regard to village ways and 
public ways by Mukerji J. in 33 OWN 
915. 27 The learned Judge pointed out that 
a pathway, which lies over private land 
and which is used by the villagers and per¬ 
haps by the inhabitants of some other vil¬ 
lages also, but with regard to which there 
is no evidence of such universal user as to 
raise an inference of dedication to the pub¬ 
lic in general, is not a public way such as 
is contemplated by S. 283, I. P. C. Ways 
permitted to be used by a section of the 
public are private ways, generally having 
their origin in custom, but such ways can 
be converted into ordinary highways after 
user by the public sufficient to raise a pre¬ 
sumption of dedication to the public in 
general. Evid ence in support of public claim 


25. 
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must be cogent; but the fact that a path¬ 
way does not join a public thoroughfare at 
either end does not militate against its pub¬ 
lic character. The material question is 
whether the public in general use the way 
as a pathway, or only the inhabitants of 
the village and of some of the other neigh¬ 
bouring villages. Where the privilege to use 
;a road is enjoyed only by one particular 
section of the community or by inhabitants 
of two or three villages, and not by others, 
the road is not a public road, 25 WR 233 2s 
and 9 All 434. 29 “Where there is the inten¬ 
tion to allow not the public generally, but 
merely visitors to or traders with the 
people of the village,” or where ways are 
“allowed to be used by villagers to go to a 
church or a market or the common fields 
of a village,” such ways are not regarded as 
public ways but private ways, and they 
generally have their origin in custom (1903) 
2 Ch 344. 30 Such a customary way can be 
converted into an ordinary highway after 
user by the general public sufficient to raise 
the presumption of dedication, (1909) 1 Ch 
12. 31 But the evidence in support of the 
public claim must be cogent (1865) 1 Eq 
204. 32 

The Calcutta cases so far dealt with all 
take a clear, logical and consistent view of 
the law. It will be noticed that the doc¬ 
trine, that proof of special damage is neces¬ 
sary in suits relating to public rights and 
public wrongs in the full sense, is nowhere 
dissented from, nor is it anywhere held 
that the doctrine of special damage does not 
apply to India. The view taken in these 
cases is merely that it is a doctrine which 
does not apply to suits on behalf of limited 
sections of the public for infringement of 
their special rights, as for example, suits for 
removal of obstructions and other nuisances 
from village pathways, which are only 
quasi-public and in which the public as a 
whole have not the same interest as the 
people of the locality. 

There are however some Calcutta cases 
where this distinction does not appear to 
have been fully appreciated and, as I men- 

28. Sham Soondar v. Monee Ram, (1876) 25 W R 

233. 

29. Fattehyeb Khan v. Mahmood Yusuf, (1887) 9 
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30. Brocklebank v. Thompson, (1903) 2 Ch 344 — 
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32. Vestry of Bermondsey v. Brown, (1865) 1 Eq 
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tioned previously, the Privy Council ruling 
in 47 All 151 14 was wrongly made the basis 
for a proposition that an individual member 
of the public has the right to maintain a 
suit for removal of obstruction on a public 
highway, if his right of passage through it is 
obstructed, without proving special damage, 
and that the principle of English law which 
requires proof of special damage in such 
cases is not applicable to India. Such a case 
is 60 Cal 1003 33 where Jack J. observed : 

That no proof of special damage is necessary 
appears to be established on the authority of the 
case in 47 All 151 14 in which their Lordships of 
the Privy Council overruled the contrary view held 
in 2 Bom 457.12 

This ruling does not support the general 
proposition that a plaintiff merely as a 
member of the public, can maintain a suit 
for removal of obstruction from a public 
highway without proving special damage. 
I have dealt fully with the Privy Council 
case and pointed out the distinction which 
their Lordships drew between a suit for the 
declaration of the rights of a special sect or 
community, and a suit for the removal of a 
public nuisance; and I have also noted that 
the expression used by their Lordships was 
“no special damage other than the obstruc¬ 
tion of the procession.” Moreover, Jack J* 
really proceeded on a finding that there wa9 
special damage. The suit was for the removal 
of an alleged encroachment made by the 
defendant on a passage leading to the plain¬ 
tiff’s house and the decision was based on an 
express finding to the effect that the plain¬ 
tiff had suffered special damage. It is to be 
noted too that the other Judge in the case, 
Mallik J., though he agreed with Jack J. in 
the order made in the case, observed .’ 

The finding was that the passage was a public? 
pathway and that the obstruction resulted in 
plaintiff’s inability to carry large articles into her 
house. Regard being had to the peculiar situation 
of her house, this inability to carry large articles 
into her house was ‘special damage’—damage 
beyond what is suffered by her in common with 
other persons affected by the nuisance, viz., incon¬ 
venience in passing along the pathway. 

The respondents rely strongly on another 
Calcutta case, 62 Cal 692. 34 Nasim Ali J. 
who decided that case, observed incidentally 
in holding that the plaintiff was not entitled 
to any relief : 

The plaintiff in the present suit, bcring oneof the 
members of the public, is equally affected by the 
obstruction with the other members of the public. 

33. Mandakinee Debee v. Basanta Kumaree Debee, 

(1933) 20 A I R Cal 884=147 I C 811=60 Cal 
1003. _ . 
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He has suffered no special damage. His claim is not 
in respect of a wrong to him individually. He is 

one of the numerous persons affected by fchoobstruc- 
tion and therefore having the same interest in the 
matter. Consequently, the proper course for him 
was to bring a representative suit in conformity 
with the provisions of O. 1, R. 8, Civil P. C See 
25CWN 9516 and 56 Had 657.35 

This was a single.Judge case, and this 
obiter dictum of the learned Judge was 
certainly not in conformity with the view 
generally taken by the Calcutta High Court. 
Moreover, the two cases referred to as 
authority do not support any such proposi¬ 
tion. 56 Mad 657 3 ° was a Privy Council case 
in which their Lordships were considering 
merely the question whether in a repre¬ 
sentative suit instituted under O. 1, B. 8, 
Civil P. C., the decision in a former suit 
not under O. 1, B. 8, would or would not 
operate as res judicata. The suit had been 
instituted under O. 1, B. 8, by certain per¬ 
sons as representatives of the veniyas or 
oilmongers of Tiruchendur for a declaration 
of their right to worship in the inner shrine 
of a Hindu temple at Tiruchendur; that is 
to say the suit was not on behalf of the 
public in respect of a public right, but on 
behalf of a limited section of people. Their 
Lordships held that the previous suit, not 
having been properly constituted under O. 1 , 
R. 8, would not operate as res judicata! 
They never anywhere in the course of their 
judgment made any observation, even as 
obiter, which could lend support to the pro- 
pos!tion put forward by Nasim Ali J. in 62 
Cal 692. On the other hand, their Lord- 
ships did say that it has been deemed 
essential that in a representative action the 
class of persons, on behalf of whom relief 
was sought, should be clearly defined : the 

requirement being that the judgment in such 

an action (properly constituted under O. 1, 

, 18 binding on all the members of the 

c ass represented, it is essential that the 
range of the estoppel be defined somewhere 
on the face of the proceedings. 

qc is , fc u 6 ° fcher case r ©forred to, 25 C W N 
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held that the mere fact that the plaintiff in 
common with others would have to go a 
long way round was not special damage to 
the plaintiff sufficient to give a right to sue 
and different from the damage that would 
be suffered by other people who had hither¬ 
to used this road. The object of the rule 
requiring special damage was to prevent 
the defendants being harassed by separate 
suits from every individual member of the 
public whose right of way had been ob¬ 
structed. Another ruling relied upon for 
the respondents is A I R 1926 Cal 1159. 36 
That also was a single Judge case and all 
that was laid down was that obstruction of 
a village pathway which is not a public 
pathway in which the plaintiffs have a right 
along with other villagers does not require 
proof of special damage to give rise to a 
cause of action. The learned Judge in that 
case did not discuss the question at length 
but merely followed 23 C W N 91 25 an d’ 

26 O W N 587 20 which I h.v. alrc.dy 

discussed. 

There is one Allahabad case which needs 
consideration, namely AIB 1934 All 941. 37 
In that case Sulaiman C. J. held that if 
there is a right to take out a procession along 
a particular route and the defendants' 
action causes an obstruction with the result 
that the processionists are compelled to 
change the route or are prevented from 
following the usual route, that amounts to 
special damage. This ruling is really con¬ 
sistent with the majority view in the Cal¬ 
cutta High Court, though the matter is 
somewhat differently expressed. According 
to both views the suit for obstruction of a 
religious procession can succeed without 
proof of special damage other than the ob¬ 
struction of the procession. It seems to me 
that it matters little whether it is said that 
such a suit succeeds because it is one to 
which the doctrine of special damage does 
not apply or because special damage, if 
necessary, may be inferred from the obstruc¬ 
tion of the procession itself. The former 
mode of expression is perhaps more in ac¬ 
cord with the general view which regards 
the expression “special damage” as a legal 
phrase .connoting only damage peculiar to 
the plaintiff himself. It is of course merely 
a . question of definition whether the expres- 
sion special damage” shall have that limi- 
ted meaning or ma y be used in the wider 

A 7 B j'o*?;;""'"**. «»> « 
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sense of damage to the special interests 
of a ■whole class or section who may be re¬ 
presented by the plaintiff in a representa¬ 
tive suit and as such not strictly speaking 
peculiar to the plaintiff himself, but pecu¬ 
liar only to the class along with which 
the plaintiff has a common interest. The 
narrower connotation is perhaps more in 
accord with English usage and therefore to 
be preferred. 

There is another point which may be 
noticed in connexion with this ruling. Sulai- 
man C. J. laid down certain propositions 
with regard to S. 91, Civil P. C. He said : 

Section 91, sub-s. (1) authorizes two or more 
persons to sue with the previous consent of tho 
Advocate-General in respect of a public nuisance, 
but it does not compel them to do so nor is there 
anying in S. 91 which confers a new right. If a 
right exists independently of that Section that 
right is not taken away. Obviously therefore S. 91 
confers no new right and it does not take away 
any pre-existing right. 

Having regard to the terms of cl. (2), it 
iis indeed clear that S. 91 takes away no 
existing right but I most respectfully dis¬ 
sent from the proposition that it confers no 
new right. It does confer a new right, and 
lin express terms, namely the right with 
the consent of the Advocate-General to sue 
for the removal of a public nuisance with¬ 
out proof of special damage. That was a 
right which could not exist independently 
of that Section. The proposition that it 
takes away no right really needs no ruling 
to support it having regard to the clear 
wording of cl. (2). But it may be noted that 
it has been laid down in A I B 1925 Cal 
1233 38 that S. 91 does not control or res¬ 
trict the provisions of 0.1, R. 8, Civil P. C., 
and therefore does not take away any right 
of plaintiffs to sue which may exist in¬ 
dependently of its provisions. 

In a few Patna cases the question of the 
application of the doctrine of special damage 
to suits regarding obstructions to pathways 
and roads has been considered, though not 
exhaustively. In 18 P L T 459" Wort J., 
sitting singly, commented on 60 Cal 1003 

as follows : ^ -rr, , ^ 

Two learned Judges of the Calcutta High Court 
are reported to have held that individual member 
of the public has the right to maintain a suit for 
removal of obstruction of a public highway, if his 
right of passage through it is obstructed, without 
proving special damage. If the learned Judges in¬ 
tended to hold that a single member of the public 
might bring an action, without the consent of 

38. Peary Lai v. Surendra Nath, (1925) 12 A I R 
Cal 1233=88 I C 505. 

39 Ramehulam Khatik v. Ramkhelawan Ram, 
(1937) 24 AIR Pat 481=167 I C 798=16 Pat 
190=18 P L T. 459, 


the Advocate-General and without proving special 
damage, in respect of a public nuisance, I most 
respectfully disagree with them. A very long lino 
of decisions in India has established the proposi¬ 
tion that the law with regard to this matter in 
India is the same as in England ; and, indeed in 
my judgment, it would be quite impossible to hold 
a contrary view having regard to the provisions of 
S. 91, Civil P. C., which, by necessary implication, 
state that to be the position .... Had the facts 
of that case been brought to the notice of the 
learned Judges of the Calcutta High Court, they 
would have seen .... that this Court has not 
laid down any proposition which is not in confor¬ 
mity with the law as laid down by a large number 
of decisions of the Indian High Courts, and it 
would have been observed that the decision of their 
Lordships of the Judicial Committee of the Privy 
Council in 47 All 151 14 did not (as is suggested) 
reverse the decisions of the Indian High Courts to 
the effect that an action with regard to a public 
nuisance, to be maintained, must establish special 
damage, or be brought under the provisions of 
S. 91,"Civil P. C. There Lord Dunedin, delivering 
the judgment of their Lordships of the Privy 
Council, and referring to a number of cases, accep¬ 
ted tho Madras view as against the Bombay view 
on a very limited question relating to the conduct 
of religious processions through the streets and 
over the public highway, and it is with regard to 
that matter and that matter alone that their Lord- 
ships’ decision was directed in 47 All 151. 14 If tho 
matter ever comes up for decision before their 
Lordships of the Privy Council, I have no doubt 
that it will be pointed out that their decision was 
limited to the narrower and not to the wider ques¬ 
tion whether an action with regard to a public 
nuisance could be maintained without the proof of 

special damage.In my judgment the law in 

India is precisely the same in this regard as it is in 
England and it does not depend on the technical 
question of whether in tho circumstances of the 
case an indictment could be maintained. Technical 
objections of that kind do not obtain in India. 
But the main principle upon which this question 
is to be discussed and upon which the whole 
matter rests is that where all members of the 
public have suffered inconvenience or damage, an 
action by an individual will not lie excepting as 
indicated by S. 91, Civil P. C. The law in England 
in this respect has never been altered, but with 
regard to the case in hand the principle laid down 
in the well-known case in (1869) 4 Ex 43"applies. 
There is no doubt with regard to the facts of this 
case in spite of the loose pleadings and it is quite 
clear that the plaintiff is one of the limited mem¬ 
bers who enjoys the use of a certain well. The user 
of that well has been obstructed by the action of 
the defendants, and the short question is whether 
an action in those circumstances would lie at the 
instance of the plaintiff alone. O. 1, R. 8, Civil 
P. C., has nothing to do with the matter at all. 

O. 1, R. 8, as has been pointed out by a number of 
decisions, is an enabling Section which entitles one 
party to represent many who have a common cause 
of action; but it does not force one to represent 
many if his action is maintainable without tne 
joinder of other persons. ^ 

His Lordship went on to deal with the 
case in (1869) 4 Ex 43 40 at some lengt h and 

40. Harrop v. Hirst, (1869) 4 Ex 43=38 L J Ex 1 
=19 L T 426=17 W R 164. 
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to point out that on the authority of that 
case the doctrine of special damage even in 
England does not apply where the plaintiff 
is one of a limited number whose special 
right has been infringed, and therefore in a 
case of that nature the plaintiff can succeed 
without proof of special damage. But that 
in no way conflicts with the general prin¬ 
ciple, for 

tliG law considers that the right of the commoner 
is injured .... and therefore allows him to bring 
an action for it to prevent a wrong-doer from 
gaining a right by repeated acts of encroachment. 
For wherever any act injures another’s right and 
would be evidence in future in favour of the 
wrong-doer, an action may be maintained for an 
invasion of the right without proof of any specific 
injury. 

I have quoted from this decision of 
Wort J. at some length, because, if I may 
say so with respect, it appears to me to 
state the true position correctly and clearly; 
and it is to be observed that it is entirely 
consistent with the doctrine laid down in 
so many rulings of the Calcutta High Court, 
that while it is necessary to prove special 
damage in cases where the plaintiff sues 
merely as a member of the public in respect 
of a public right in the full sense, it is not 
necessary to prove it in the case of quasi¬ 
public rights, where the plaintiff sues as a 
member of the limited class whose special 
rights have been infringed. In a later case 
20 P L T 414 11 Wort J. again sitting singly, 
stated the same principles. He again re¬ 
ferred to (1869) 4 Ex 43 40 and obsorved 
that, though under the general rule the con¬ 
sent of the Advocate-General was required 
in a suit with regard to a public right, 
an action brought by a particular class of 
persons as regards their right of way over 
a plot of land, which they alleged to be a 
village pathway, was an exception, and such 
an action was maintainable without proof 
of special damage. There appears to be only 
one Division Bench case of the Patna High 

Vop\ at T*Q* u in 4 g 0n the q uesti °D. namely 
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The placitum however is misleading. 
What Courtney-Terrell C. J. in delivering 
the judgment, did say was somewhat diffe¬ 
rent. It was a case in which the plaintiff 
and the defendant lived on opposite sides 
of a narrow road through a village, and the 
defendant had built on to the thoroughfare 
a structure containing a platform and a 
privy constituting a nuisance nob only tc 
persons passing through the thoroughfare 
but particularly to the plaintiff who lived 
on the opposite side of the road. His Lord- 
ship observed that the simple point was 
that the person living on the opposite side 
of the road, that is to say tho plaintiff; 
suffered special damage. The Court of first 
instance seeraeci to be under the impression 
that the plain tilt had to prove special 
damage in the matter of financial loss : that 
was of course wrong. The finding was that 
the plaintiff living on the opposite side of 
the road had sulfered particular inconveni¬ 
ence and in such circumstances the right 
to bring a suit on the part of the plaintiff 

was indisputable. His Lordship went on to 
observe: 

It is perfectly true that in the case of public 
thoroughfares generally a mere stranger to a dis¬ 
trict cannot on tho ground that he is a member of 
the general public bring a suit for the removal of 
an obstruction unless he can prove some particular 
damage; if for example smoke is emitted in unduo 
quantity in the streets of Calcutta, it will hardly 
he in the power of an inhabitant of Patna to say 
that whereas ho is a member of the public and 
pays occasional visits to Calcutta ho is interested 

as of right to briDg a suit for the removal of the 
nuisance. 

Ho wound up by saying that 

the plaintiff was in a peculiar position to suffer 
loss and must be deemed to have suffered tho loss 
from the inconvenience and nuisance committed 
by tho defendant. 

Thus, this ruling offers no support for the 
proposition that an individual member of 
the public, suing either by himself or as 
representing the public generally, can have 
a right of suit without proof of special 
damage. What it does lay down is that in 
some cases the necessary special damage 
can be inferred from the circumstances. In 
my view there is no real doubt as to what 
the law is. The doctrine of special damage 
is based on the principle of English common 
law that there can be no private action for 
a public wrong. To give a right of suit the 
wrong must be in some way special or pecu- 
liar to the person who sues, and it is based 
on the sound rule that no man should be 
harassed by a multiplicity of suits in res- 
pect of a single wrong. English law has 
never departed from that principle, and it 
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has been adopted by the Courts in India as 
a matter of equity and good conscience and 
must govern their procedure in the absence 
of any specific provision of law giving a 
special right of suit in derogation of the 
general principle. That the doctrine of 
special damage is sound law in England 
cannot be doubted. It was clearly affirmed 

in the House of Lords in (1875) 7 H L 243. 43 
In this case Lord Penzance expressed him¬ 
self as follows: 

But being a public right, it is said that the only 
remedy at law is by indictment. This is a well- 
known rule, but governed and limited by an 

equally well known exception.It is well, 

therefore, to look back to the other cases in which 
this exception was first established to ascertain 
the exact terms in which it is expressed. In Iveson 
v. Moore* 4 * the language of the Judges in the 
Exchequer Chamber affirming the exception and 
establishing the right of action was that ‘the 
plaintiff did necessarily suffer an especial damage 
more than the rest of the King’s subjects.’ In 
Ashby v. White 45 the language was ‘still if any 
person have sustained a particular damage beyond 
that of his fellow citizens’ &c. The Judges do not 
say a damage of a different kind or description 
from that suffered by other subjects, but ‘more 
than’or‘beyond’ their fellowcitizens. The question 
then, is, whether when a highway is obstructed, 
the owners of those lands which are situated in a 
sufficient degree of proximity to it to be depre¬ 
ciated in value by the loss of that access along the 
highway which they previously enjoyed, suffer 
especial damage ‘more than’ and beyond the rest 
of the public. It surely cannot be doubted but that 

they do.And if so, the owner of such lands 

appears to me to fall within the rule under which 
an action is maintainable, though the right inter¬ 
fered with is a public one. 

It is, however, a doctrine which has got 
two very definite limitations, and in Eng¬ 
lish law it has been rigidly narrowed in 
these two ways: first, it applies only to cases 
regarding public rights in the full sense. 
This followed in English law from the fact 
that it was only in such cases that there 
must be an indictment, and the doctrine 
was held applicable only to cases where the 
procedure was by indictment and not by 
civil action. This was stated very clearly by 
Channel! B., in (1869) 4 Ex 43, 40 who said : 

It is conceded that where an indictment may 
be maintained there is no remedy by action with¬ 
out proof of individual damage. But the same 
principle does not apply where the injury com¬ 
plained of is not one affecting the public generally, 
but only a particular class or Section of persons. 

Secondly, an invasion of special rights 
will provide a cause of action without 
special proof of damage, for in such a case 

43. Metropolitan Board of Works v. Owen Mc¬ 
Carthy, (1875) 7 H L 243=43 LJCP 385= 
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the law will presume damage. This princi¬ 
ple also has been recognized by the House 
of Lords in (1904) A C 301. 46 Lord Lindley 

there observed: 

This has been long well settled. In the note to 
Mellor v. Spateman 4,7 it is said : ‘Wherever any 
act injures another’s right, and would be evidence 
in future in favour of the wrong doer, an action 
may be maintained for an invasion of the right 
without proof of any specific injury.’ This princi¬ 
ple has been repeatedly recognized and acted upon 
in cases involving water rights. 

There is no reason why the doctrine of 
special damage, subject to these limitations, 
should not apply also in India, and it is 
clear from the wording of S. 91, Civil P. C., 
that the Legislature itself contemplates that 
it should. For there would be no point 
otherwise in providing a special right of 
suit in the absence of special damage, and 
the use of these words constitutes an im¬ 
plied recognition of the existence of the rule. 
It is clear also from the general trend of the 
rulings, which I have examined, that the 
doctrine has been applied subject to the 
two limitations I have mentioned. It is by 
reason of these limitations that it has been 
held not to apply to cases of quasi-public 
rights, such as village roads, and where the 
plaintiff sues either for himself as a mem¬ 
ber of the limited class of persons having 
special rights in common, or on behalf of 
that limited class in a representative suit 

under O. 1, R. 8, Civil P. C., for infringe¬ 
ment of those rights. So much for the 
doctrine of special damage in its application 
to India. 

Now with regard to O. 1, R. 8. As I 
have noticed it was clearly laid down in 
the old case already referred to, 9 Mad 463, 13 
as long ago as 1886, that S. 30, Civil P. O., 
(O. 1, R. 8) was not intended to allow in¬ 
dividuals to sue on behalf of the general 
public, but to enable some of a class, having 
special interests, to represent the rest of 
the class. No case has been cited at the Bar 
in which the ruling has been considered 
and dissented from, and in my view it cor¬ 
rectly states the position on that point. 
This view has received implied recognition 
from the Privy Council itself in 56 Mad 
657. 35 There their Lordships observed : 

It haa been deemed essential that in a representa¬ 
tive action the class of persons on behalf of whom 
relief is sought should be clearly defined .... The 
gist of the requirement is that as the judgment in 
such an action is binding on all the members of 
the class represented, it i s of the essence that th e 

46. McCartney v. Londonderry and Loughswilly 
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grange of the estoppel be defined somewhere on the 
5ace of the proceedings. 

The reason for this is plain. In a case 
under O. 1, R. 8, notice is issued to all the 
persons represented, and the decision will 
bind all the persons represented. Unless, 
therefore, the area of representation (as one 
might put it) is clearly defined, it would 
be impossible to determine afterwards the 
exact extent to which the decision is res 
judicata. And all sorts of difficulty may 
arise. For example, if the plaintiff sues 
merely as a member of the public, and not 
as a member of a limited and defined class, 
what will happen if the defendant secures 
a verdict that he has a right to maintain 
the obstruction? This decision will be res 
judicata against all those having a common 
interest with the plaintiff and represented 
by him. Who then, it might be asked, 
would be barred from bringing a fresh suit 
if the area of representation is not well 
defined ? And an even worse difficulty 
would arise in the case of a compromise. It 
could hardly be said that a compromise in 
such a case would be binding upon the 
whole world. But here again, unless the 
area of representation is defined in the pro¬ 
ceedings, it would be impossible to ascertain 
who was and was not bound by the compro¬ 
mise. It is, I think, for this reason that 
their Lordships laid down in 56 Mad 657 35 
that it was essential that the range of the 
estoppel should be defined somewhere on 
the face of the proceedings. 

Order 1, R. 8, Civil P. C., is merely an 
enabling provision. It provides no new right 
of suit, but merely a right of representation 
where a right of suit already exists, and 
mat right of suit is provided by the invasion 
of the special rights of the limited class 
represented. I now turn to S. 91, Civil 
P. L. The Section, unlike O. 1, R. 8, does 
give a new right of suit, namely, a right to 
sue for the removal of a public nuisance, 
oven where there is no special damage and 
no invasion of any special right. It gives 
that special right in the case of a public 
nuisance; and it is to be noted that the 
definition of public nuisance’ in S. 266, 

n; *i -d* W T 0 * 1 * s ma ^e applicable to the 
Civil Procedure Code under S. 3 (44), 

General Clauses Act, is wide enough to 

wJvh fh 868 ° { obstruction to village path¬ 
ways, though they may not be public high¬ 
ways in the full sense. For that definition 
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the public or to the people in general who dwell or 

occupy property in the vicinity or which must 

nocessarily cause injury, obstruction, danger or 

nuisance to persons who may have occasion to use 
any public road. 

It is possible therefore to bring a special 
suit under S. 91 with the consent of the' 
Advocate-General for obstruction of a vil¬ 
lage pathway, and in the absence of any 
special damage. It is, however, not neces¬ 
sary to resort to the provisions of S. 91 if 
there is any independent right of suit, for; 
having regard to the provisions of cl. (2), 
S. 91 takes away no independent right of 
suit which may exist, and it does not over¬ 
rule the provisions of O. 1, R. 8 and take 1 
away any right of suit under O. 1, R. 8 
even when it is a case of public nuisance :l 
AIR 1925 Cal 1233 33 and AIR 1934 
All 941. 37 There are clearly two modes of 
escape from the special restrictions of S. 91: 
(1) by proof of special damage and (2) by 
proof of the invasion of the special rights 
of a limited class which will give an inde¬ 
pendent right of action on the principle in 
(1869) 4 Ex 43. 40 This right, as I have' 
noticed, is a right of suit independent of 
both the provisions of S. 91 and O. 1, R. 8, 
Civil P. C. It is not O. 1, R. 8 that gives 
that right of suit, and O. 1, R. 8 enables 
no individual to sue on behalf of the public 
at large for a public wrong where he would 
otherwise have no right of suit. It does 
give a right to sue in a representative capa¬ 
city upon an existing right of suit, and that 
is a right to represent any particular defined 
section of the public with whom the plain¬ 
tiff has a special common interest, but not 
to represent the public generally as a whole. 

It does not contemplate the issue of notice 
to the whole world or that the whole world 
should be bound by the decision in a suit 
under its provisions. 

It follows from all this that in the case 
of suits such as those with which we are 
concerned in these appeals, relating to ob-; 
structions to village ways, if the plaintiff 
does not utilize the special provisions of; 

S. 91, or prove special damage, but pur-^ 
ports to sue under O. 1, R. 8, he must 
plead and show (l) that he sues not on 
behalf of the public generally, but on behalf 
of a limited and clearly defined class with 
which he has a common interest and a 
common right of suit; (2) he must plead 
and show that the pathway in question is 
not a pubho highway in-the full sense, in 
which all members of the public who happen 
to go to the place have equal interest; he 
must show that it is a way or path of the 
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quasi-public type recognized long ago by 
Wilson J. in 15 Cal 460, 20 in which the 
class he represents has got special rights as 
distinct from those of the public generally. 

It is now necessary to apply these prin¬ 
ciples to the cases before us. We have care¬ 
fully examined the pleadings in all three 
cases, and it must be held that in none of 
them has either of these conditions been 
satisfied. Thus, in Second Appeal No. 786 
of 1937 the plaint sets out that the lands 
contain daggar, pathway and karha for the 
use of the public. By their obstruction the 
plaintiff and other members of the public 
have been put to great loss and each mem¬ 
ber of the public has been put to incon¬ 
venience. The plaintiff brings the suit as 
sixteen annas malik, and on behalf of the 
public. In his petition under O. 1, R. 8, 
the plaintiff asks that he may be permitted 
to bring the suit under O. 1, R. 8 as a 
member of the public and asks for the issue 
of a notice or advertisement. The only 
notice that was issued was by publication 
in the Official Provincial Gazette in the 
following terms : 

Whereas the plaintiff has instituted the above 
suit against the defendants mentioned above on 
his own behalf as well as on behalf of the public to 
remove encroachments on survey plot Nos. 1600, 
70S, 1422 in village Kurmurhi, thana Piro, thana 
No. 199, pargana Piro, district Shahabad, it is 
notified hereby that whoever desires to join as a 
plaintiff in the said suit should appear on or before 
27th day of March 1935 and signify to this Court 
whether he consents to be so added as a plaintiff. 

There was no special notice of any kind 
to the villagers, though there could have 
been no difficulty in issuing notice in the 
village by beat of drum or by hanging up, 
or by special notice on the village headman 
or some principal villagers. Thus, in this 
case, there is not only no question of any 
definition of a limited class represented, 
but there is not even a claim that the plain¬ 
tiff represents the villagers or any limited 
class having a common interest with him¬ 
self. There was no special notice on the 
villagers; and with regard to the second 
point.it was not pleaded, and no evidence 
was led, to show that the villagers had any 
special rights in these pathways in any 
way distinct from the rights of the general 
public. Exactly the same remarks apply to 
Second Appeal No. 217 of 1938. The plain¬ 
tiffs do not say that they reside near the 
scene of the obstruction or that they suffer 
any particular inconvenience beyond that 
suffered by the general public. The obstruc¬ 
tion is stated in the plaint to be upon a 
public lane which has been in existence 


from time immemorial, and the obstruction 
is said to have caused great difficulty and 
inconvenience to the public in using the 
lane, and finally it is stated that as the 
lane is a public one and the obstruction has 
caused inconvenience to the public, the 
plaintiffs have sued in a representative 
capacity for the benefit of the public. In 
the relief portion the lane is spoken of as a 
thoroughfare. Here again the only notice 
issued was by publication in the Provincial 
Gazette. 

In Second Appeal No. 355 of 1938 the 
pleadings are the same. The land encroached 1 
upon is said to be a public thoroughfare and 
recorded as such in the survey. The en¬ 
croachment has caused difficulty to carte 
passing through it and, as all the members 
of the public are interested in the pathway, 
the plaintiffs ask to be permitted to sue 
under O. 1, R. 8 on behalf of the members 
of the public. Here again it is not stated in 
which portion of the village the plaintiffs 
reside or that they are in any way parti¬ 
cularly or peculiarly affected by the en¬ 
croachment beyond other members of the 
public, nor is it said that it is a way in 
which the villagers have got any special 
rights. Once more the only notice was by 
publication in the Official Gazette. 

In such circumstances it can only be held 
that none of the suits satisfy either of the 
two requirements which I have indicated as- 
being essentially necessary for such suits. 

In Second Appeal No. 355 of 1938 Mr. Syed 

Ali Khan for the respondents, realizing the. 
difficulty in which the plaintiffs had been 
placed by the fact that they have not claimed 
to sue on behalf of any limited and defined 
section of the public, has asked that we 
should ignore the fact that the suit was 
framed under O. 1, R. 8 and assume that 
the plaintiffs had sued in their individual 
capacity, and that then on the authority in 
18 P L T 737 42 we should presume from the 
circumstances that there has been special 
damage to the plaintiffs individually. But 
apart from the fact that the pleadings 
clearly show that the plaintiffs are not 
stiing in their individual capacity in this 
case, no circumstances have been stated 

either in the pleadings or in the evl ^ en £ e 
'on which any such assumption could be 
made. As I have said, we are not even told 
in what portion of the village the plaintins 
reside ; whether their houses are situated 
near the obstruction or even anywhere on 
the road obstructed. Nor has it been claime 
that they have any special necessity to use 
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that road other than as members of the 

general public. Manifestly this is not a case 

where there can be any presumption of 

special damage or infringement of a special 
right. 

All three appeals must succeed. In Second 
Appeal No. 786 of 1937 the plaintiff sued 

primarily as landlord, and it was only on 
realizing his difficulties owing to limitation 
that the expedient was adopted of asking to 
sue under O. 1, E. 8, Civil P. C., as repre¬ 
senting the public. I consider therefore 
that this appeal should be allowed with 
costs throughout, the suit being dismissed 
in part with proportionate costs, as one of 
the plots has not been made the subject of 
appeal. In the other two cases the plaintiffs 
do appear to have sued in the public interest 
and not on their own behalf, and I would 

therefore allow these two appeals without 
costs. 

Fazl Ali J — I agree. 

g.n./r.k. Order accordingly. 


chaser being a tenant under himself and the other 
co-proprietors as landlords. [p 499 q 2 ] 

(d) Bengal Tenancy Act (8 of 1885), S. 22 ( 2 ) 
before amendment of 1907—Co-owner pur¬ 
chasing occupancy right is not entitled to retain 
possession after land purcha.ed by him i. 
allotted to other co-sharer by partition. 

There is nothing in sub-s. (2) to suggest that a 

Wb ° ,P urc bases an occupancy right is 
entitled to retain possession after the land which 

he has purchased has beon allotted to the patti of 

263 °,‘ w« C °'f ‘ rer ty partition -AIR 1926 Rat 
held no longer good law. fp 471 n 1 n-i 

s. M. Mullick, K. N. Lai and Pram £al! 

q vr j. ,, . ^ f° r Appellants. 

o. IN. Dufcfca — for Respondents. 

Agarwala J.—This appeal arises out of 


A. I. R. 1940 Patna 467 

FULL BENCH 

Harries C. J., Agarwala and 
Manohar Lall JJ. 

Sunder Mall and others — Plaintiffs— 

Appellants. 

v. 

Lachhmi Tewari and others _ 

Defendants — Eespondents. 
Letters Patent Appeal No. 22 of 1938 

,w de ? ? n May 1940 ' from decision 
of Wort J., D/. 23rd November 1938. 

Tenancy Act (8 of 1885), S. 22 (2) 

aonU . i!" 19 °7-Amendment doe. not 

apply to purchaie made before 1907. 

Ar^ he u ame . ndmenfcs ma de in S. 22 (2) by the 

Ac ^ °* *907 do not apply to a purchase 
made before that date. [ P 467 C 2 ; P $68 0 “ 

beforf engal 7 enancy Act < 8 o{ 1885), S. 22 (2) 
CO Owntrof “ ent in 19 °7-Purcha.e by one 
right cea “ to “ P .* nC S r, S h *-0»>y occupancy 
The ““ d " 0t aU ‘ en ““cy right.. 

owners of Und of < f Uroha8e by one of th ® co- 

the tenancy rights ° 0 ° u P a n°y - right is not that 

only the occupancy debt altogetber but 

tho holding - 24 chi bicb 18 an incident of 

Foil. 8 ‘ * ° al 143 and 32 Cal 386 (FB), 

(Ft R.„. i t t P 468 0 2] 

before aTendme^of^VoV' < 2 > 

in land P ls° nof a" tenln^und a ° occu P anc y right 
SSi-f o, N a° r t “ * °^iewed Pr a°s 


caxioco UUI OI 

a suit to recover possession of plot 196 
measuring .7 bigbas, 2 khatas in khata No. 
60 of tauzi No. 24363. This plot was ori¬ 
ginally recorded as kasbt of Bhikari at a 
rental oi! Bs. 6 per annum and appertained 
to tauzi No 9441. In 1897 Narsingh Tewari 

fr D om S Rh-t f , fche defendants, purchased it 
om Bhikari and took possession. At the 

time Narsingh was a co-sharer landlord of 

thojauzi Subsequently, there was a parti- 

tion of the tauzi and plot 196 was allotted 

to the now tauzi No. 24363 which was the 

patti of another co-sharer malik Sarjug 

h 1 h Sb hf Afc i h0 parfclfcion ifc was treated as 
bakasht and valued at Rs. 5 per bigha per 

annum. The co-sharers were put into pos¬ 
session of their new pattis under S. 94 

f 9 0 2 n | al mh tate 1 Pa f rfc * ti0n Acfc - 0D 14fch May 

V 30 plaintiffs purchased Sarjug’s 
patti in June 1924. They alleged that they 
obtained delivery of possession, but were 

latTT/h ^ defendanta a month 
later. It has been found however that they 

never obtained actual possession of the plot 

nn d 7fh U M T u®,S resent Suifc was instituted 
on 7th March 1935. The plaintiffs' claim 

., 8 r ® 81sfced by the defendants on the ground 
that they are entitled to hold possession of 
t by reason of the provisions of S. 22 (2) 

trlnf^ 6113 ' AC u ’ Alfch °ugh fc be land was 
treated as bakasht in the partition and 

aiued at Rs. 35 per annum instead of at 
fhl« 6 h Pe ^t“• Which was the r0 nt pay- 

land was their tenancy land asfhis woSd 
amount to cqntesting the partition. In the 

%£ “ESr' ' a 

. P ™Thia 2 IH.'oV.r W 

» j is/srass ssi 
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to a purchase made before that date and 
therefore do not apply in the present appeal 
to plot 196 which was purchased by Nar- 
singh in 1897. Before its amendment in 
1907, S. 22, Tenancy Act, stood as follows: 

(1) When the immediate landlord of an occu¬ 
pancy holding is a proprietor or permanent tenure- 
holder, and the entire interests of the landlord and 
the raiyat in the holding become united in the 
same person by transfer, succession or otherwise, 
the occupancy rights shall cease to exist; but 
nothing in this sub-section shall prejudically affect 
the rights of any third person. 

(2) If the occupanoy right in land is transferred 
to a person jointly interested in the land as pro¬ 
prietor or permanent tenure-holder, it shall cease 
to exist; but nothing in this sub-section shall 
prejudicially affeot the rights of any third person. 

In 1907 the Section was amended and 
now stands as follows : 

(1) When the immediate landlord of an occu¬ 
pancy holding is a proprietor or permanent tenure- 
holder and the entire interests of the landlord and 
the raiyat in the holding become united in the 
same person by transfer, succession or otherwise, 
such person shall have no right to hold the land 
as a tenant, but shall hold it as a proprietor or 
permanent tenure-holder (as the case may be); 
but nothing in this sub-section shall prejudicially 
affect the rights of any third person. 

(2) If the occupancy right in land is transferred 
to a person jointly interested in the land as pro¬ 
prietor or permanent tenure-holder, he shall be 
entitled to hold the land subject to the payment 
to his co-proprietors or joint permanent tenure- 
holders of the shares of the rent which may from 
time to time be payable to them; and, if such trans¬ 
feree sub-lets the land to a third person, such third 
person shall be deemed to be a tenure-holder or a 
raiyat, as the case may be, in respect of the land. 

A question arose under the Section before 
its amendment as to what it was that was 
acquired by a co-owner who purchased the 
occupancy right in land and what it was 
that was extinguished by the Section. Sub- 
b. (2) speaks only of the transfer of the 
occupancy right in land and of the extinc¬ 
tion of that right. The term occupancy 
right is not defined, but on a plain reading 
of the Section what was extinguished was 
the very thing that was transferred. In the 
case of an occupancy raiyat, the statute has 
superimposed on the ordinary right of a 
tenant to quiet possession certain statutory 
incidents aimed mainly at protecting him 
from ejectment and unreasonable enhance¬ 
ment of rent. These statutory incidents are 
inseparable from the occupation of the land 
and therefore are not transferable apart 
from the land. The term ‘occupancy right’ 
in sub s. (2) therefore prima facie, includes 
the whole of that fascicula or bundle. of 
rights and statutory incidents appertaining 
to the tenancy of an occupancy raiyat ; 
and the sub section, before its amendment, 


unequivocally enacted their extinction in 
the case of a purchase by a co-proprietor. 
What would appear to have been left there¬ 
fore was the land relieved of all tenancy 
rights and free from the statutory incidents 
appertaining to the tenancy of an occupancy 
raiyat. In 24 Cal 143 1 however, a Special 
Bench of the Calcutta High Court consist¬ 
ing of five Judges held that the effect of 
the purchase by one of the co-owners of 
land of an occupancy right is not that the 
tenancy rights cease to exist altogether but 
only “the occupancy right which is an inci¬ 
dent of the holding.” That case came before 
the Special Bench on a reference by 
Petheram C. J., and Rampini J., in an 
appeal under the Letters Patent from the 
decision of Beverley J. In the Special Bench 
a short judgment agreeing with Beverley J. 
was delivered by Macpherson J., with whose 
judgment the remaining Judges agreed. 

Macpherson J. observed : 

It is not said, and the sub-section cannot be 
understood to mean, that the holding shall cease 
to exist, but that the occupancy right, which is an 
incident to the holding, will cease to exist. 

With very great respect to the learned 

Judge, I am unable to understand how an 

incident of a tenancy can be transferred 

apart from the holding which is the subject- 

matter of the tenancy. Beverley J. in the 

original appeal, had observed that 
it was unreasonable to suppose that the Legislature 
intended that the purchase of an occupancy hold¬ 
ing by one co-sharer should enure to the benefit of 
the other co-sharers who had paid nothing for it. 

Their Lordships of the Privy Council in 
51 Cal 631 2 however said : 

Even if the Midnapur Company purchased any 
jote rights in lands held in common by the co- 
sharers, such a purchase would in law be held to 
have been a purchase for the benefit of all the co- 
sharers, and the jote rights so purchased would by 
the purchase be extinguished. 

Thi 3 dictum of their Lordships is in direct 
conflict with the opinion of Beverley J. 
whose view was the foundation of the deci¬ 
sion of the Special Bench. The question 
again arose in 32 Cal 386. 3 This appeal first 
came before a Bench consisting of Rampini 
and Mitra JJ. the former of whom had 
been one of the referring Judges in the 
earlier case. They referred the matter to a 
Full Bench, stating that they disagreed with 
the decision in 24 Cal 14 3 1 and gav e four 

1. Jawadul Huq v. Ram Das Saha, (1897) 24 Cal 

143=1 C W N 166. 

2. Midnapore Zamindary Co. Ltd. v. Naresh 

Narayan Roy, (1924) 11 A I R P O 144 = 80 

I C 827=51 I A 293=51 Cal 631 (P O). 

3. Ram Mohan Pal v. Sheikh Kachu, (1905) 32 

Cal 386=1 0 L J 1=9 0 W N 249 (F B). 
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reasons for their disagreement with that 
decision, namely (i) that to hold otherwise 
is to introduce a new class of tenants, not 
contemplated by the Act (see S. 4); (ii) that 
to lay down the principle is to frustrate the 
object of the introduction into the Act of 
S. 22, which was to discourage the pur¬ 
chase by landlords of their tenants’ rights 
so as to prevent their encroaching upon the 
raiyati land of the province and converting 
it into nij jote land; (iii) the words in S. 22 
(2) ‘shall cease to exist’ occur also in S. 22 
(l); and so, if, in the circumstances referred 
to, the tenancy is not to cease to exist, but 
to continue divested only of the occupancy 
right, then under S. 22 (l) a landlord may 
purchase an occupanoy right and become 
his own tenant, which would seem to be 
opposed to the fundamental principles which 
underlie the law of landlord and tenant in 
all countries; and (iv) that if the Legisla¬ 
ture had intended to lay down any such 
rule as has been laid down in the above cited 
rulings, it would surely have conveyed its 
meaning not by implication, but by means 
of clear and unambiguous language. 

The Full Bench consisted of the Chief 
Justice and five other Judges, one of whom 
was Rampini J. With the exception of the 
latter, the learned Judges were of opinion 
that the former case had been correctly 
decided. In 51 Cal G31 2 the Midnapur Co. 
had not in fact purchased any occupancy 
holding, so it may be said that the dictum 
of their Lordships referred to above was 
obiter. In any case the view taken by the 
bpecial Bench in Calcutta in 1897 has pre¬ 
vailed for so long both in Bengal and in this 
province that to take a different view now 
would inevitably result in upsetting a great 
many titles based on the view that the 
construction of S. 22 (2) then taken was 
correct. On the principle of stare decisis 
herefore that view should not now beaban. 
aoned. That however does not conclude the 
matter before us. In neither of the Calcutta 
cases had there been a partition between 
e co-maliks after the purchase by one of 
the occupancy right of a tenant; 
e question that falls to be considered 
now is whether the right which a co-pro- 
pnetor acquires by his purchase of an oceu- 
P °y right in land is destroyed by a 
subsequent partition among the co-maliks. 

ifc is nnnpQ UrP °f 0 ° { question 

the right acquired by the purchasing co- 
proprietor In 24 Cal 143 1 the Special 
Bench held that the status of the purchaser 


was that of a tenant under the other co- 
P**oprietors of the land. That again is a view 
which in my opinion it is difficult to sus- 
tain. If A, B and C are co-proprietors of an 
estate, I do not understand how one of them 
who is in possession of a part of the estate 
can be viewed as a tenant under the other 
two, for the land belongs to all the three 
co-proprietors and not merely to the other 
two. Nor in my opinion can he be viewed* 
as occupying the status of a tenant under 
himself and his co-proprietors, for that 
involves the purchaser being a tenant under 
himself and the other co-proprietors as 
landloids. The law does not recognize a 
person as a tenant of himself. The amend¬ 
ments of 1907 have made it quite clear that 
the Legislature never intended that after 
the right of occupancy” had been pur. 
chased by a proprietor and extinguished by 
sub-s. (1) of S. 22, the purchaser should be 
regarded as a tenant by substituting for the 
words ^ the occupancy right shall cease to 

111 su b' 9 ‘ (1) the words “such persons 
shall have no right to hold the land as a 
tenant. Precisely the same language was 
used in the original sub-s. (2) and should 
not be construed differently. 

It is true that the amended sub- 3 . (2) 
does not as in the case of sub-s. (1), provide 
that the purchaser “shall have no right to 
hold the land as a tenant” but, in my view, 
the amendment of that sub-section should 
not be construed so as to defeat the object 
of the Legislature which was to prevent 
landlords from encroaching upon the raiyati 
land of the province. The amendment 
should be construed in the light of the fact 
that in 1891 the Privy Council had consi¬ 
dered the rights of co-sharers inter se when 
one of them cultivates a part of the land 
belonging to ail of them in 18 Cal 10* and 
had observed that it would be inconsistent 
with the rule of justice, equity and good 
conscience to allow any of the other co¬ 
sharers (the plaintiffs in that suit) to 
appropriate the fruits of the labour or 
capital of the defendant co-owner who had 
cultivated the land. By enacting in 1907 
that the purchasing co-owner of an occu¬ 
pancy right shall be entitled “to hold the 
land subject to the payment to his co- 
proprietors ‘of their shares of the rent 
which may be from time to time payable 
to them the Legislature gave effect to the 
rule of equity, justice and good conscience 
rgferreajjo by their Lordshi ps and should 

4. Watson & Co. v. Kamchund Dutt, (1891) 18 
Cal 10=17 I A 110=5 Bar 535 (P 6). 
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not be taken to have intended to go any 
further than that. 

This case also decided that where one of 
the co-sharer proprietors is in cultivating, 
possession of a portion of the estate belong¬ 
ing to himself and the other co-sharers, such 
possession does not amount to ouster of the 
latter and therefore they are not entitled 
to a decree for joint possession with the for¬ 
mer but to a decree for a sum of money as 
compensation in respect of exclusive use and 
benefit by the defendant of the lands which 
he cultivates, the amount of compensation 
being in proportion to the share of the 
plaintiffs in the land. It will be noticed 
that their Lordships did not award the 
plaintiffs’ rent which would have been the 
appropriate remedy, if the defendant was a 
tenant, but compensation for exclusive use 
and occupation. The object of the amend¬ 
ment of sub-s. (2) would appear to give 
effect to this decision in the case of a pur¬ 
chase of an occupancy right by a co-pro¬ 
prietor and at the same time to prescribe 
the amount of the compensation payable, 
namely that proportion of the rent which 
would have been received by the other co¬ 
owners from the tenant if there had been 
no transfer of the occupancy right. The 
reference to ‘rent’ in the present sub-s. (2), 
should, in my view, be read in this sense 
and not as descriptive of the nature of the 
payment to be made by the purchasing co¬ 
owner to his cosharers. It is pertinent to 
observe that in amending S. 22 (2) in its 
application to Bengal and East Bengal the 
Legislature has now made its intention clear 
by providing expressly that the purchasing 
co-proprietors or tenure-holder shall hold 
the land as proprietor or tenure-holder and 
shall pay a fair and equitable sum for use 
and occupation : see the discussion by Fazl 
Ali J. in 16 Pat 500 s at p. 512. 

In 51 Cal 631 2 their Lordships again 
pointed out that where a cosharer or a co¬ 
proprietor cultivates any part of the lands 
which is not being cultivated by another of 
his cosharers, he is liable to pay compensa¬ 
tion to them in respect of the exclusive use 
of the land and if they are not satisfied, 
their proper remedy is to obtain a partition 
of the lands. They pointed out that no co¬ 
sharer can, as against his cosharers, obtain 
any rights of permanent occupancy, in the 
lands held in common. It will be noticed 
their Lordships again negatived the idea of 

5. Mies G. B. Solano v. Umeshwari Kuer, (1937) 
24 AIR Pat 506 = 171 I C 306=16Pat 500= 
18PLT 700. 


any tenancy existing between the parties 
by the use of the word ‘compensation* in¬ 
stead of ‘rent’ and they denied the possibi¬ 
lity of one cosharer obtaining a right of 
permanent occupancy as against another 
cosharer. They further held that the period 
for which the compensation is thus payable is 

until partition has been effected and possession of 
the lands falling on partition to the plaintiff has 
been delivered to the plaintiff. 

There is nothing in sub-s. (2) to suggest 
that a co-owner who purchases an occu¬ 
pancy right is entitled to retain possession 
after the land which he has purchased has 
been allotted to the patti of any other co¬ 
sharer by partition. Indeed, the decision in 
51 Cal 631 2 negatives the plaintiffs’ right 
of permanent occupancy by the purchasing 
co-owner. It has been contended that this 
view should not be adopted as it would 
lead to an injustice. It is pointed out that 
if a cosharer has purchased an occupancy 
right for a substantial sum of money and is 
not entitled to retain possession after parti¬ 
tion he loses the money which he spent in 
purchasing the right. It may be presumed 
that where a co-owner purchases an occu¬ 
pancy right he takes into consideration, in 
deciding what price to pay for it, (a) the 
risk that his cosharers may apply for parti¬ 
tion, (b) the compensation payable to his 
cosharers until partition and (c) the salami 
which he may expect to receive if he settles 
the land with another tenant. 

It is now necessary to refer to certain 

decisions of this Court. In 7 P L T 170 6 it 
was held that the right of a purchasing co¬ 
proprietor was not extinguished by a sub¬ 
sequent partition. It is not clear from the 
report of that case whether the purchase by 
the cosharer was before or after the amend¬ 
ment of 1907 and the decision proceeds on 
the basis that the present sub-s. (2) of S. 22 
confers a privilege on the purchasing co¬ 
sharer which is in derogation of the com¬ 
mon law right of the other cosharers. No 
such privilege was conferred on a purchas¬ 
ing co-proprietor by the original sub-s. (2) 
of S. 22 which merely provided that the 
right purchased should cease to exist. A 
similar view was however taken in 2 P L T 
163. 7 Again it is not clear whether the 
purchase was before or after 1907. The 
decision is a single Judge decision and is 
based on the supposed injustice suffered by 

6 . Jhapsi Sao v. Mt. Bibi Aliman, (1926) 13 AI R 

Pat 263=93 I C 1001=5 Pat 281=7 P L T 

no. 

7. Babu Ram Prasad v. Gopal Chand, (1921)8 

A I R Pat 341=58 I C 955=2 P Ii T 163. 
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the purchasing co-proprietor if his right to 
possession is lost by subsequent partition. 
The answer to that view has already been 
noticed above. In 3 P L T 13 9 the decision 
of Adami J. that the rights of the purchas¬ 
ing co-proprietor terminate on partition 
was reversed on appeal under the Letters 
Patent. The report does not indicate when 
the purchase took place and no reference i 3 
made to the language of S. 22 (2) as it stood 
before the amendment. The case in 3 P L T 
22 9 was a case in which the purchase took 
place prior to 1907. The decision is based 
on the Special and Full Bench decisions of 
the Calcutta High Court already referred 
to in which the question now being consi¬ 
dered did not arise. In 1 Pat 600=3 P L T 
419 10 Dawson-Miller C. J. observed : 

In all cases where you have a Collectorate parti¬ 
tion between co-proprietors, if the lands were 
merely the bakasht lands of the landlords before 
the partition, then in the absence of any special 
arrangement come to between the landlords them¬ 
selves at the time of the batwara, none of them 
has the right to dispute the possession of those 
into whose takhta the particular lands in question 
’fall. The only exceptions seem to mo to be those 
which are created by law either under the Bengal 
Tenancy Act, or under some other provision of law 
whereby a tenancy interest or possibly some other 
interest in land is acquired. 

H is probable that the learned Chief 
Justice by reference to rights created under 
the Bengal Tenancy Act was referring to 
the right referred to in S. 22 (2). But the 
case before him was a case to which that 
oection admittedly did not apply and his 
observation is therefore merely in the 
nature of obiter dictum. In 7 P L T 87, 11 
a Division Bench of this Court held that 
•the status of a co-proprietor purchasing an 
occupancy right is a peculiar status which 
• attaches to the cosharer so long as he 
remains a cosharer, and if he ceases to be 
a cosharer and his proprietary right is lost 
he has no right to retain possession of land 
which passes on to the person who acquires 
he proprietary interest. In that case the 
proprietary right had been sold. The case 
therefore is not exactly in point. In my 
view there is nothing to justify the con- 
jtention that a purchasing cosharer is en¬ 
titled to retain possession against another 


a t o r)* 1 ? 1 ? ® lngh v - ^thura Sahu, (1925 
Q id 1 ? Pa ^ t 193 =65 I C 586=3 P Ij T 13. 

9. Basudeo Narain v. Radha Kisan, (1922] 

10 rwJ? £r fe 6 ^r 65 1 0 281=3 P L T 22. 

10 . Qyamuddm Khan v. Ramyad Singh, (1922 

p } J* Bat 354=67 I C 530=1 Pat 600: 

11# WZJ**}**™ Lal v - Mfc * Gungra Ku 
(1925) 12 A I R Pat 547=89 I C 232=7 PI 
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to whom the land has been allotted on par. 
tition. In this view of the matter it is un¬ 
necessary to decide the further question 
which was raised by the plaintiffs.appellant 
that S. 119, Estates Partition Act, debars 
the defendants-respondents from raising the 
question which we have to decide in this 
case. The learned Judge from whose deci¬ 
sion this appeal under the Letters Patent 
has been preferred was of opinion that the 
plaintiffs-appellants were not entitled to 
succeed, but as he was bound by the deci¬ 
sion in 7 PLT 170/' he had no alternative 
but to dismiss the plaintiffs’ appeal and 
suit. As I have already mentioned, the pur¬ 
chase in 7 PLT 170’’ was not shown to 
have been made before the amendment of 
1907, and in my opinion it can no longer 
be held to be a good law in view of the 
decision of the Judicial Committee of the 
Privy Council in 51 Cal 631. 2 I would 
allow the plaintiffs’ appeal and decree the 
suit with costs throughout. 

Harries C. J.— I agree. 

Manohar Lall J.— I agree. 

d.s./r.k. Appeal allowed . 
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Bhikhali Tewary and others — 

Petitioners. 

v. 

Acliaihar K.uer and others — 

~ , • Opposite Party. 

Criminal Revn. No. 64 of 1940, Decided 
on 5th March 1940. 

Criminal P. C. (1898), Ss. 144 and 14S — 

Uona fide disputes regarding possession—Proper 

method of dealing is under S. 145 and not 
under S. 144. 


In the case of bona fide disputes with regard to 
possession of land the proper method of dealing 
with the dispute is by a proceeding under S. 145 
and not by a proceeding under S. 144. [P 472 C 1] 

Dr. Sir Sultan Ahmed and M. Rahman 

— f° r Petitioners. 

byed bafdar Imam— for Opposite Party. 

Order. — Thi9 is an application by the 
second party against an order of 30th Nov. 
ember 1939, making absolute against them 
an order under S. 144, Criminal P. C in 
respect of plots 2 and 3 of village Gaighat. 
The first party are tenants of village Gaighat 
and are in possession of plots 11, 12 and 13 
immediately south and contiguous to plots 

■ii 3 »'t S0cond Party are tenants of 
village Naimjore which is south of Gaighat. 

The proceeding commenced on a police 

report which stated that the second party 
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were in possession. The disputed plots had 
recently emerged from the Ganges and it is 
the case of the first party that there has 
been a re-formation in situ of land which 
belongs to them. The second party, on the 
other hand, relied on an amaldustak granted 
to them by the proprietor of the land about 
two months before the date of the police 
report. The learned Magistrate who initiated 
the proceedings came to the conclusion 
that the land was an accretion to the land 
of the first party and, accordingly decided 
against the second party. In his order he 
Btated that the second party claimed the 
land as an accretion to their village Naini- 
/jore. The second party moved the District 
Magistrate who has pointed out that the 
village of Nainijore is south of Gaighat and 
nowhere it is contiguous to the disputed 
plots. 

In revision it is contended that the second 
party are interested in village Rudrapur 
which is adjacent to plot No. 3, one of the 
disputed plots, and that this circumstance 
has not been considered by the Courts be¬ 
low. Now, the second party had an oppor¬ 
tunity of showing cause against the original 
order before the Magistrate and also an 
opportunity of attacking the Magistrate’s 
order before the District Magistrate. On 
neither occasion did they claim these lands 
by reason of any interest that they may 
have had in Rudrapur and there is nothing 
in the record which enables me to hold that 
iihey in fact have any interest in Rudrapur. 
The learned District Magistrate observed 
in his judgment that the Subdivisional 
Magistrate did not trust the police report. 
If the Subdivisional Magistrate has ever 
said that he distrusted the police report 
certainly it does not appear from his judg¬ 
ment. That judgment contains no reference 
to the police report at alL However, the 
finding given by the Courts below that the 
villagers of Nainijore have no claim to this 
plot is supported by circumstances and I 
see no reason to interfere in revision with 
an order which has already expired. Should 
there be any further dispute with regard to 
the possession of these lands the Subdivi¬ 
sional Magistrate will bear in mind the 
rulings of this Court that in the case of 
bona fide disputes with regard to possession 
of land the proper method of dealing with 
the dispute is by a proceeding under S. 145, 
Criminal P. C., and not by a proceeding 
under S. 144. The rule is discharged. 

D.S./R.K. Buie discharged . 
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Harries C. J. and Fazd Ali J. 

Bahu Satyendra Narain and others — 
Decree-holders — Petitioners. 

v. 

TVahiduddin Khan and others — Judg± 
ment debtors — Opposite Party. 

Civil Revn. Petn. No. 71 of 1939, De¬ 
cided on 8th December 1939, from order 
of Munsif, Second Court, Monghyr, D/- 12th 
December 1938. 

Civil P. C. (1908), O. 21, R. 16— Beneficiary 
cannot execute decree on ground that decreet- 
holder was his benamidar. 

A person who is neither a decree-holder within 
the meaning of 8. 2 (3), Civil P. 0., nor a trans¬ 
feree from a decree-holder by assignment in writing 
or by operation of law cannot apply for the execu¬ 
tion of the decree. The executing Court must, as 
a rule, take the decree as it finds it and can only 
execute it if application is made by the decree- 
holder himself or by some person who is entitled 
under the Code to execute in the same manner as 
the decree-holder. There is no provision in the 
Code which allows a person to come forward and 
say that the decree-holder is a mere nonentity 
and that he (the applicant) is in substance and in 
fact the holder of the decree: AIR 1927 Pat 170; 
AIR 1939 Pat 411; A I R 1938 Pat 457 and 
AIR 1925 Mad 701, Rel. on. [P 473 C 1], 

Janak Kishore — for Petitioners . 

M. K. Mukharji and P. N. Sanyal — 

for Opposite Party . 

Harries C. J. — This is a petition by 
decree-holders for revision of an order 
passed by the learned Munsif of Monghyr 
dismissing their application for execution. 
It appears that one Raja Prasad obtained 
a decree against the opposite parties. Ac¬ 
cording to the petitioners, Raja Prasad was 
a benamidar for them and that the decree 
was really held by them. Raja Prasad died 
and so did the father of the present peti-' 
tioners. After the death of these two per¬ 
sons, application was made by the petitioners 
when they attained majority to execute 
the decree held in the name of Raja Prasad, 
the deceased. The learned Munsif came to 
the conclusion that the petitioners were 
not entitled in law to execute this decree, 
and dismissed the application. It has been 
argued by Mr. Janak Kishore on behalf of' 
the petitioners that the latter are entitled 
to execute the decree because they are in 
fact the decree-holders. The term “decree- 

holder” is defined in S. 2 (3), Civil P. C. 

According to that sub-section, “ decree- 
holder” means any person in whose favour 
a decree had been passed or an order cap¬ 
able of execution has been made. Undoub¬ 
tedly in this case the decree was passed in 
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favour of Raja Prasad, and he was, until 

tiia death, undoubtedly the decree-holder. 

On his death his rights, whatever they 

were, devolved upon his heirs or personal 

representative. Even if Raja Prasad was 

merely a benamidar for the petitioners, the 

petitioners cannot be regarded as decree- 

holders within the meaning of that term as 

used in the Civil Procedure Code. O. 21, 

R. 10, Civil P. C., deals with execution by 

the holder of a decree. The decree-holder 
must 

appiy to the Court which passed the decree or to 
the officer (if any) appointed in this behalf, or if 
the decree has been sent under the provisions 
hereinbefore contained to another Court then to 
such Court or to the proper officer thereof. 

This rule is confined to holders of a 
decree, and in my view, there is no differ¬ 
ence between the holder of a decree and a 
decree-holder. The holder of a decree under 
O. 21, R. 10 must be a person in whose 
favour a decree has been passed. O. 21, 
R. 16, Civil P. C., also deals with the per¬ 
sons who may execute a decree. It provides 
that 

where a decree or, if a decree has been passed 
jointly in favour of two or more persons, the inte¬ 
rest of any decree-holder in the decree is transferred 
by assignment in writing or by operation of law, 
the transferee may apply for execution of the 
decree .... in the same manner and subject to 
the same conditions as if the application were 
made by such decree-holder. 

These are the only two rules dealing 
with who may execute a decree. Quite 
clearly the present petitioners do not come 
within either of the rules. They are not 
decree-holders within the meaning of that 
term. Neither are they transferees by as- 

* D wrifc * D S or ^ operation of law. 
Inat being so, I cannot see how they can 

apply for execution of this decree. The 
executing Court must, as a rule, take the 
ecree as it finds it and can only execute it, 
it.application is made by the decree-holder 
himself or by some person who is entitled 
under the Code to execute in the same 
manner as the decree-holder. There is no 
ovision in the Code which allows a person 
to come forward and say that the decree. 

f . m ® re nonentity and that he (the 

hnSl CaD flu 8 1“ 8ubsfcan ce and in fact the 
holder of the decree. 

the decree-holder or a person coming within 


O. 21, R. 16, Civil P. C., can execute a 
decree. In my view, however, it is unneces¬ 
sary to consider these Calcutta cases, because 
we are bound by decisions of this Court. 
The earliest decision is the case in 8 P L T 
163. 1 In that case A obtained a decree 
against X and subsequently A executed a 
deed of release in favour of B, admitting 
therein that B was the beneficiary in the 
suit, A being his mere benamidar. In execu. 
tion proceedings B made an application 
under O. 21, R. 16, Civil P. C., to which 
no objection was raised by X, but on the 
decree having been transferred to another 
Court for execution, X made an objection 
that the decree obtained by A could not be 
executed by B t without a decree of assign¬ 
ment of the decree. It was held that O. 21, 
R. 16 required an assignment in writing 
or by operation of law and that release was 
not sufficient to give the real owner a right 
to execute the decree. It was further held 
that a real owner as such could not execute 
a decree obtained by the benamidar. This 
case is a strong authority against the con¬ 
tention of the present petitioners. The same 
view was taken by another Bench of this 
Court in 17 Pat 223.* In that case Wort J. 
reviewed the authorities and came to the 
conclusion that a person, who claimed to 
be the true owner, could not apply to exe¬ 
cute a decree which had been obtained by 
an alleged benamidar unless there had been 
an assignment of the decree in writing or 
by operation of law. Varma J. agreed with 
the view expressed by Wort J. The matter 
was again considered in the recent case in 
18 Pat 318. 3 In that case, it was held that 
the person appearing on the face of the 
decree as the decree-holder was entitled to 
execute the decree, unless some other person 
could show that he had taken the decree- 

holder’s place by an assignment of the decree 

or by operation of law, that is by death or 
succession or in some similar manner. It 
was further held that in execution proceed¬ 
ings it was not open to the judgment-debtor 
to assert that the real holder of the decree 
was any person other than the person 
named as decree-holder in the decree unless 
there had been a valid assignment or devolu- 
tmn by process of law. The view of this 
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Court is similar to that taken by the Madras 
High Court in 48 Mad 553. 4 In my view, 
this Bench is clearly bound by the cases of 
this Court, to which I have made reference, 
and accordingly it must be held that the 
petitioners in this case had no right to 
execute the decree. For the reasons given, 
I hold that this petition fails and would 
discharge the rule. In the circumstances of 
this case, I would make no order as to costs. 

Fazl Ali J. — I entirely agree. 

G.N./R.K. Rule discharged . 

4. Palaniappa Chetti v. Subramania Chettiar, 
(1925) 12 A I R Mad 701 = 88 I C 409 = 48 
Mad 653=48 M L J 419. 
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Agarwala J. 


Union Committee , Dalsinghsarai — 

Appellant. 



Sahay Sah and others — Respondents. 

Appeal No. 218 of 1939, Decided on 9th 
February 1940, from appellate decree of 
Addl. Sub-Judge, Darbhangha, D/- 22nd 
December 1938. 

Bihar and Orissa Local Self-Government Act 
(3 of 1885), S. 118-C (3) (d) - Owner of 
buildings is not taxable in respect of each 
building. 

Clause (d) as it stands, does not refer to build¬ 
ings, tanks, wells or water-courses but to persons, 
and in unequivocal language limits the assessment 
on any one person to Rs. 5 per mensem. Hence, 
an owner or occupier of buildings is not taxable in 
respect of each of the buildings which ho owns or 
occupies and only one tax is assessable on each 
individual. [P 474 C 2] 

Hareshwar Prasad Sinha— for Appellant . 

S. N. Bose, K. N. Lai and K. P. Yarma— 

for Respondents. 

Judgment. —This is a suit by the karta 
and members of a joint Hindu family for a 
declaration that an assessment made on 
them on 9th June 1935, by the Union Com¬ 
mittee of Dalsinghsarai under S. 118-C, 
Bihar and Orissa Local Self-Government 
Act, amounting to Rs. 255 was ultra vires 
the Union Committee and for recovery of 
the tax paid plus Rs. 10 by way of interest. 
The Courts below have agreed in decreeing 
the suit. This appeal is by the Union Com¬ 
mittee of Dalsinghsarai challenging the 
decision of the Courts below. 

The question that arises is whether an 
owner or occupier of buildings within the 
Union is taxable in respect of each of the 
buildings which he owns or occupies or whe¬ 
ther only one tax is assessable on each 


individual. S. 118-C of the Act empowers 
the Union Committee to impose on the 
owners of buildings, tanks, wells or water¬ 
courses, or the occupiers of buildings, within 
the Union, or in any village therein, such 
assessment as may be required approxi¬ 
mately to meet any deficiency in the finan¬ 
cial resources of the Union. Cl. (d) of sub-s. 
3 however limits the amount to be assessed 
on any person to Rs. 5 per mensem. The 
assesses in this case was a joint family and 
this family carried on business in five 
different buildings within the boundaries of 
the Union. Both before and after 1935, the 
assessment on the family had been limited 
to Rs. 5 per mensem. In 1935, however, 
the Union assessed the family in respeot of 
each of these buildings with the result that 
the family has had to pay more than 
Rs. 5 per mensem. It is not disputed, of 
course, that a joint Hindu family ‘is a 
person’ within the meaning of cl. (d) of sub- 
s. 3. The learned advocate for the Union 
Committee in this Court has maintained 
the argument addressed to the Courts below 
that the Committee is entitled to levy tax 
in respect of each building owned or occu¬ 
pied by persons within the Union. Accep¬ 
tance of that contention will be to ignore 
altogether the provisions of cl. (d) or sub- 
s. 3. Had the Legislature intended that any 
one person within the ambit of the Union 
Committee should be liable to pay more 
than Rs. 5 per mensem, cl. (d) would have 
read very differently and probably would 
have been worded as follows: “The amount 
to be assessed in respect of any building, 
tank, well or water-course shall not exceed 
Rs. 5 per mensem.” Cl. (d) however as it 
stands, does not refer to buildings, tanks, 
wells or water-courses but to persons and 
in unequivocal language limits the assess¬ 
ment on any one person to Rs. 5 per men¬ 
sem. I therefore agree with the Courts 
below that the assessment in the present 
case, in so far as it offends against the pro¬ 
visions of cl. (d), was ultra vires the Union 
Committee, and would therefore reduce 
the assessment to Rs. 5 per mensem. 

With regard to the claim for recovery of 
the amount already paid, the learned advo¬ 
cate for the respondents concedes that the 
decree of the Court must be modified to 
this extent, that his clients are not entitled 
to the refund of the whole of Rs. 255 paid 
but only to so much of it as it is in excess 
of what was within the power of the Union 
Committee to levy, namely Rs. 60 per an¬ 
num. He concedes therefore that the appel* 
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lanfc is entitled to retain Rs. 60 out of Re. 
255 paid. The result is that the decree of 
the Court below will be modified to this 
extent, that it will be declared that the 
assessment on the plaintiffs in excess of 
Rs.^ 5 per mensem is ultra vires and the 
plaintiffs are entitled to recover Rs. 195 out 
of the money which they claimed. With 
this modification the appeal is dismissed. 
The parties will bear their own costs in this 
Court. 

d.s./r.k. Decree modified . 
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Varma J. 

Raghunandan Lohar — Plaintiff _ 

Petitioner. 

v. 

Bachu Singh and others — Defendants 

—Opposite Party. 

Civil Revn. No. 337 of 1939, Decided on 
11th January 1940,-from order of Munsif, 
First Court, Arrah, D/- 15th March 1939. 

(a) Practice—Procedure — Dismissal for de¬ 
fault—Day fixed for hearing having been 
declared holiday, case taken up next day but 
not disposed of—Case again taken up next day 
and dismissed for default—Court held acted too 
hastily and should have granted sufficient time. 

d ,?. ed . * or k ear i Q g an application under 
VJ. dd, K. 1, Civil P. C., was declared a holiday and 
the case was taken up the next day but was not 
disposed of. The Court fixed the next day forhear- 

i oa being informed by the applicant’s coun¬ 
sel that he had no instructions from his client 
dismissed the application for default: 

Held .: that the day fixed for hearing having been 
declared a holiday the Court should have given 
sufiiclent time to the parties and that in the par¬ 
ticular case the parties were hustled to a great 
extent and therefore the dismissal was not justified. 

r" d C p 476 C 1] 

. (b) ' Clv ; 1 P -C.(1908),Ss. 151 and 115-Revi¬ 
sion lies from order under S. 151. 

t-t* E u Q n againsfc an order passed under S. 151 the 
Migh Court can exercise its revisional jurisdiction: 

A 1 R 19 *8 Pat 100 1 Foil. [P 476 0 1] 

Hareshwar Prasad Sinha and E. S. Sinha 

— for Petitioner . 

G Sharma and Braja Kiahore Prasad 
binha — for Opposite Party. 

Order.— This is an application on behalf 
of one Raghunandan Lohar whose petition 
or restoring his application under O. 33, 
R. 1, Civil P. C„ has been rejected by the 
lower Court. A few facts may be mentioned 

th^,Ff et v! fcion ! r - filed a 8uifc and alon S wifch 

that suit he put in a petition to be allowed 
to sue in forma pauperis. An enquiry was 
made by the Government through a Deputy 


Magistrate, who reported that the petitioner 
was a pauper and had no means to pay the 
court-fee, but the Court below rejected the 
application on certain grounds. Against that 
order of the Court the petitioner came up 
in revision before this Court, which was 
Civil Revision No. 412 of 1938, and the 
case was sent back on remand to the Munsif 
to dispose of the matter on merits. The 
record of the case was received by the 
Munsif on 11th November 1938, and he fixed 
26th November 1938, as the date of hearing. 
The 26th November 1938 was a Saturday 
and it was declared to be a holiday. The case 
was taken up on 2Sth November 1938, and 
at the request of the pleader, who appeared 
in the original case, the case was adjourned 
and again taken up on 29th November 1938. 
On 29th November the pleader, who was 
formerly engaged by the petitioner, said 
that he had no instructions, and the peti¬ 
tion for leave to sue as a pauper was dis¬ 
missed for default. Thereupon the petitioner 
filed another petition for restoration of that 
application, so that it could be disposed of 
on its merits. That has also been dismissed 
after examining witnesses in the case. 

The whole point is whether the Court 
below was right in dismissing the case on 
29th November 1938. The chief point urged 
before me is that the Court below has acted 
hastily in the disposal of this matter. If the 
case was not taken up on the date fixed on 
account of its being declared a holiday, the 
Court should have given a reasonable time 
for the petitioner to appear before the 
Court. It may be the practice in the Courts 
below that if a date fixed happens to be a 
holiday the case is taken up on the next 
working day, but the Court not having dis¬ 
posed of the matter on 28fch November 
should have given a reasonable time for the 
petitioner to appear before it. From the 
order sheet it appears that the pleader ap¬ 
peared on 28th November and wanted the 
case to be taken up on the 29th to give him 
time to communicate with his client. Babu 
Sheochand was the pleader engaged by the 
petitioner, and his signature appears in the 
margin on the order sheet against the order 
that was passed on 28th November 1938 
and his signature bears the date, 29th 
November 1938, and it was on that data 
that the case was disposed of. On this point 
alone l am inclined to think that the peti¬ 
tioner did not get a reasonable time to pro- 
secute his case before the lower Court. If 
the Pleaders take upon themselves the res¬ 
ponsibility of conducting cases, of course 
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there is no difficulty, but in a matter where 
evidence has to be led and witnesses to be 
called, it is desirable that they should get 
sufficient opportunity to communicate with 
their clients in order to prosecute their 
cases. In the present case I find that the 
iparties have been hustled to a very great 
extent, with the result that all the trouble 
and expense which the petitioner bore in 
coming to the High Court in the civil revi¬ 
sion has been frustrated by this action of 
the Court below. 

Mr. Braja Kishore Prasad Sinha urges 
that no civil revision lies against an order 
passed under S. 151, Civil P. C. This argu¬ 
ment has been advanced on the ground that 
the Court below has come to the conclusion 
that O. 9, R. 9 does not apply to this case. 
This case was heard by me yesterday and 
it was placed for judgment this morning, 
but Mr. Ganesh Sharma, who appears as a 
senior to Mr. Braja Kishore Prasad Sinha, 
urges that no opinion should be expressed 
in this case whether O. 9, B. 9 applies or 
not. "We have got authorities in this Court 
where even against an order under S. 151 
this Court has exercised its revisional juris¬ 
diction. I will refer to the case in 4 P L J 
20. 1 This being my view in the case, I 
would set aside the order passed by the 
Court below and restore the pauper appli¬ 
cation to be disposed of in accordance with 
law. The petitioner is entitled to his costs: 
hearing-fee one gold mohur. 

G.N./R.K. Order set aside. 

1. Braja Bhusan Trigunait v. Sris Chandra Te- 
wari, (1918) 5 A I R Pat 100=47 I C 719=4 
P L J 20. 
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Fazl Adi and Meredith JJ. 

Mt. Deorati Kuer — Appellant. 

v. 

Dasarath Dubey and another — 

Respondents. 

Appeal No. 217 of 1939, Decided on 28th 
February 1940, from appellate decree of 
Sub-Judge, Arrah, D/- 2nd December 1938. 

(a) Bihar Tenancy Act (8 of 1934), Sch. 3, 
Art. 3—Art. 3 applies even if dispossession by 
landlord is as auction-purchaser (Obiter). 

Dispossession by the landlord as auction-pur¬ 
chaser comes under the provisions of the special 
law of limitation under Art. 3, Sch. 3 : A I R 1927 
Cal 488 and AIR 1938 Cal 276 t Rel. on ; A I R 
1930 Pat 256 (F B), Expl. [P 477 C 2] 

(b) Bihar Tenancy Act (8 of 1934), Sch. 3, 
Art. 3—Holding originally belonging to certain 
tenant purchased by A — Suit for rent by land¬ 
lord against original tenant — Landlord in exe¬ 


cution of decree obtaining dakhal dehani — 
Landlord taking advantage of i’s conviction in 
criminal case dispossessing him — Suit by A 
for possession held governed by Art. 3, Bihar 
Tenancy Act, and not by Art. 142, Limitation 
Act. 

A holding belonging to certain tenant was pur¬ 
chased by A. The landlord brought a suit for rent 
against the original tenant, and obtained dakhal 
dehani from Court. Subsequently A was convicted 
in a criminal case and taking advantage of this 
the landlord dispossessed him. A brought a suit 
for possession : 

Held that as the decree obtained against the 
original tenant was only a money decree and the 
tenancy continued, the landlord was auction-pur- 
chaser only of the right, title and interest of the 
original tenant whatever that might have been 
and not of the holding or of the tenancy right of 
A. Therefore, in dispossessing A, the dispossession 
was not really in the capacity of auction-purchaser 
of his interest, but merely upon the excuse of being 
an auction-purchaser, just as it was upon the 
excuse of having got the decision of a Criminal 
Court in the landlord’s favour. Hence, this was 
clearly a case where the special limitation under 
Art. 3, Sch. 3, Bihar Tenancy Act, was applicable. 

[P 477 C 2] 

Hareshwar Prasad Sinha and Rajeswari 
Prasad — for Appellant. 

Bai Indra Behari Saran — 

for Respondents , 

Meredith J. — This case has been re¬ 
ferred to a Division Bench by a learned 
Judge sitting singly. The appeal is by the 
landlord, defendant 1, in the suit, and the 
only point that arises is one of limitation, 
namely whether the suit is governed by 
the special rule of limitation under Art. 3 n , 
Sch. 3, Bihar Tenancy Act, which provides- 
two years’ limitation from the date of dis¬ 
possession in the case of a suit to recover 
possession of land claimed by the plaintiff 
as a raiyat or an under-raiyat, or governed 
by the general rule of limitation whereby 
twelve years is provided under Art. 142, 
Limitation Act. The respondent brought a 
suit for recovery of possession of a sarah- 
moayan holding bearing khata No. 311 in 
village Chorain in the Shahabad District. 
This holding originally belonged to defen¬ 
dant 3 and the plaintiff purchased it on 9th 
June 1923. Later on, the landlord (defen¬ 
dant 1) brought a rent suit against defen¬ 
dant 3 (the original tenant), obtained a 
decree, and in execution of that decree ob¬ 
tained dakhal dehani from the Court on 
12th September 1929. The plaintiff sued 
on the allegations that he was not a party 
in that suit, knew nothing about it and was 
not dispossessed by the dakhal dehani. In 
1933 however a criminal case was brought 
against the plaintiff by defendant 2, a ser¬ 
vant of defendant 1, in which the plaintiff 
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was convicted and his conviction was main¬ 
tained by the High Court in revision on 
18th December 1933. Taking advantage of 
this decision the landlord dispossessed him 
on 30th December 1933. 

The present suit was brought on 18th 
December 1936. If two years’ limitation 
applies, it would be barred by limitation. 
If twelve years, it would not. The Courts 
below came to concurrent findings that the 
oecree obtained by the appellant against 
defendant 3 was only a money decree that 
the plaintiff remained in possession after 
the delivery of possession by the Court and 
that he was only dispossessed, as alleged by 
him, after his conviction in the criminal 
case. The learned Munsif held that the 
case was governed by two years’ limitation 
under Art. 3, Sch. 3 and so the claim was 
barred by limitation. The learned Subordi¬ 
nate Judge was of opinion however that the 
case was governed by Art. 142 and twelve 
years limitation and so he decreed the suit. 

The basis for the decision of the learned 
subordinate Judge was the Full Bench rul¬ 
ing of this Court in 9 Pat 788 1 where it was 
laid down that where a landlord in execu- 
tion of a decree for arrears of rent puts the 
holding to sale, purchases it himself and ob¬ 
tains delivery of possession through Court 
such dispossession of the tenant is not a 
dispossession within the meaning of Art 3 
Sch. 3 Ben. Ten. Act, 1885. The learned 
Subordinate Judge in holding that this deci- 
sion -was applicable to the case seems to 
have forgotten his own finding that the 
ouster was not under the decree but took 

p ; ac V°™ bly year s later as a result of the 
plaintiff s conviction in the criminal case. It 

is quite obvious that in the present case the 
dispossession was not through Court at all 
and the Full Bench ruling has no applica- 
lon. It is argued for the respondent that 
though dispossession may not have been 
rough Court, still it was by the landlord, 

iw a8 u UCh i. bufc as au °tion-purchaser, and, 
hat where th disp08S68Sion . b the and ; 

cha J^th? landl< ? rd bufc as a ^ion-pur. 

SiWb 16 i3 S0Ughfc to make 9 Pafc 

n 8 nJf u B ! nch case - authority for this 
propomt.on but it is not such authority. It 

did S aid 1 d °T thafc fche special limitation 
sent namTl y ? bere bofcb features were pre- 

and as auction-purchaser. The judgment in 

P L T 197 (F B) ° 665=9 Pat 788 = 11 
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this Full Bench case was delivered by Kul- 
wanfc Sahay J. f and what Kulwanfc Sahay 
J. s opinion on fche point in question really 
was is to be found clearly expressed in 8 

P L T 243 in which case fchis learned Judge 

observed, no doubfc by way of obifcer : 

If in execution of the decree, only the right, title 
and jntcrcst o 1 the judgment-debtor was sought to 
be delivered to the purchaser and after taking pos¬ 
session of the holding which represented the right 

title and interest of the judgment debtor, the pur- 

chaser subsequently dispossessed the plaintiff, then 

m that case Art. 3 of Sch. 3 to the Bon. Ten. Act 
would have applied. 

The point which has been raised was 
considered at length by the Calcutta High 
Court in a Letters Patent Appeal, 54 Cal 
450, where it was held that the special two 
years limitation applied even where the 
landlord took possession as auction.pur¬ 
chaser, and it was pointed out that Art. 3, 

bch 3 (Joes not provide, even by implication' 

that dispossession must be by the landlord 
as such. The same view was taken by the 
Calcutta High Court in 175 I C 697 4 where 
the Court held that dispossession by the 
landlord as auction.purchaser comes under 
the provisions of special law of limitation 
under Art. 3, Sch 3, Ben. Ten. Act. If I 
may say so, those decisions appear to me to 
express the correct view. In any case, how. 
over, I think that the point does not really 
arise in the present case, since the finding' 
is that the decree obtained against the ori ! 
ginal tenant was only a money decree and' 
the tenancy continued. The landlord there- 
lore was auction-purchaser only of the 
right title and interest of the original 
tenant (defendant 3J, whatever that might 
have been, and not of the holding or of the' 
tenancy right of the plaintiff. Therefore, ini 

dispossessing the plaintiff, the dispossession 

was not really in the capacity of auction- 
purchaser of his interest, but merely upon 
the excuse of being an auction-purchaser 
just as it was upon the excuse of having got 
the decision of a Criminal Court in the 
landlords favour. In my opinion this is 
clearly a case where the special limitation 
under Art. 3, Sch. 3, Bihar Ten. Act, is apph 
cabie I would therefore allow the appeal 

“‘H 1 ! 8 , 9 T he SU ! t Wlfch C03ts throughout. 

razi All j. — l agree. 

- -, Appeal allowed. 

2 ‘ rXS ’tJ&Yi ^‘1% 5“;1* AT B 

3. Satisb Chandra Banerji v Ha fern all t- • 

u t si 

4 ' i rt' c"on 
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Harries C. J. and Manohab Lall J. 

Shiva Prasad Singh — Appellant. 

v. 

Smt. Mandira Kumari Debi — Respdt. 

Appeal No. 76 of 1937, Decided on 19th 
January 1940, from original decree of Sub- 
Judge, Dhanbad, D/- 15th October 1936. 

Landlord and Tenant—Forfeiture—Waiver- 
Breach of covenant—Issue of notice to quit 
and acceptance of rent with knowledge of 
breach amount to waiver of forfeiture. 

The general rule is, that if a lessor or other per¬ 
son legally entitled to the reversion, knowing that 
a forfeiture has been incurred by the breach of 
any covenant or condition, does any act whereby 
he acknowledges the continuance of the tenancy 
at a later period, he thereby waives such forfei¬ 
ture. Acceptance of rent accruing due after a 
forfeiture amounts to a waiver, and the giving of 
a notice to quit premises also amounts to a waiver 
because the giving of the notice recognizes the 
continuance of a tenancy. [P 478 C 2;,P 479 C 1] 

P. R. Das, N. N. Ray and Vishundeva 
Narayan — for Appellant. 

S. C. Mazumdar and Ramanugrah Narain 
Sinha — for Respondent . 

Harries C. J. — This is a first appeal 
from a decree of the learned Subordinate 
Judge of Dhanbad dismissing the plaintiff’s 
claim for possession of certain property. 

On Baisakh 20, 1325 B. S., the defendant’s 

husband took a lease of certain land descri¬ 
bed in schedule (ka) of the plaint situate 
in the town of Jharia from the plaintiff 
at an annual rental of Rs. 31-8-9. This 
lease was in due course registered. It was 
a term of the said lease that the defen¬ 
dant’s husband would not alter the con¬ 
dition of the leasehold land in any way or 
render it unfit for cultivation, and if he 
did so, the plaintiff would be entitled to 
evict him from possession. According to the 
plaintiff, the defendant’s husband did not 
cultivate this land but, on the contrary, 
let it out for building purposes. In Magh 
1333 B. S. the defendant’s husband died, 
and the defendant became entitled to his 
property. The plaintiff alleged in his plaint 
that the defendant’s husband had no right 
under the lease to let the land to tenants 
for building purposes and as there had been 
a breach of the condition in the lease the 
plaintiff was entitled to treat the lease as 
forfeited and accordingly to recover posses¬ 
sion of the same. It is expressly pleaded in 
the plaint that the plaintiff gave notice to 
the defendant on Agrahayan 6, 1341 B. S. 
to give up possession of the property with 
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effect from Pous 1, 1341, B. S. In spite of 
the notice the defendant had refused to 
relinquish possession of the property, hence 
the present suit. There was an alternative 
claim that if the plaintiff was declared not 
entitled to obtain khas possession of the 
property, he should be given a decree for 
arrears of rent at the rate of Rs. 6 per 
katha which was the prevailing rate in 
Jharia for homestead land. 

The defendant denied that there had been 
any breach of covenant or that the plaintiff 
was entitled to claim forfeiture of the lease 
and possession of the land in suit. It was 
pleaded that the defendant was entitled by 
the terms of the lease to let the land out 
for building purposes and in any event the 
plaintiff had been aware of this for a con¬ 
siderable time and had waived his right tc 
forfeiture by acceptance of rent and other 
acts recognizing the existence of the ten¬ 
ancy. The learned Subordinate Judge was 
of opinion that the plaintiff was not entitled 
to claim forfeiture of the lease, and even if 
there had been a breach of a covenant, the 
plaintiff had stood by with full knowledge 
of such breach. Accordingly the learned 
Subordinate Judge held that the plaintiff's 
claim was barred by reason of estoppel, 
acquiescence and waiver. In my view the 
decision of the learned Subordinate Judge 
cannot be challenged. It is conceded that 
after the plaintiff had full knowledge of the 
breach of the covenant, if any, he gave the 
defendant notice to quit the land and thus 
recognized the existence of the tenancy. 
Further, Mr. P. R. Das had to admit in 
the course of argument that rent had been 
accepted, and this was done with full know¬ 
ledge of the breaches, if any, of the coven¬ 
ants of the lease. Further, in the plaint the 
plaintiff stated that if he was not given 
possession of the property, he was willing 
to allow the defendant to remain on the 
land at a rental of Rs. 2022 per annum 
which is at the rate of Rs. 6 per katha. 

Courts of law in England and in India 
always lean against forfeitures; therefore 
whenever a landlord means to take advant¬ 
age of any breach of covenant or condition 
so that it should operate as a forfeiture of 
the lease, he must take care not to do any¬ 
thing which may be deemed an acknowledg¬ 
ment of the continuance of the tenancy, 
and so operate as a waiver of the forfeiture. 
Merely lying by and witnessing the breach 
is no waiver; some positive act must be 
done. The general rule is, that if a lessor 
or other person legally entitled to the rever- 
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aion, knowiDg that a forfeiture has been 
incurred by the breach of any covenant or 
condition, does any act whereby he acknow¬ 
ledges the continuance of the tenancy at a 
later period, he thereby waives such for- 

,, • — .. ^ accruing due 

after a forfeiture amounts to a waiver, and 

e giving of a notice to quit premises also 
amounts to a waiver, in this case, because 
the giving of the notice recognized the con¬ 
tinuance of a tenancy. The whole pleading 
in this case amounts to an acknowledgment 
of the continuance of the tenancy until 
Pous 1, 1341 B. S., when the notice to quit 
expired. This aspect of the case does not 
appear to have been appreciated by the 
Oourt below; but in argument Mr. Das had 
to admit that there was no answer to this 
point In my view if there had been a 
breach of covenant in this case, the plain¬ 
tiff after knowledge of the same recognized 
the existence of the tenancy and thereby 
waived any right which he might have had 
o forfeiture. In this view of the case, it is 
unnecessary to consider the difficult points 
arising as to whether there had or had not 
been a breach of covenant and whether 
such entitled the plaintiff to claim forfei- 

thll tL ° ea f 6 ; -T hQ r6Sulfc therefore is 
that this appeal fails and I would accord. 

ingly dismiss it with costs. 

Manohar Lall J, — I agree. 

G.N./r.k. Appeal dismissed. 
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Varma J. 

Moti D'Usadh and others — Petitioners 

V. 

. Emperor. 

'YqTt® 1 Eevn ‘ Na 20 of 1940 - Decided 
on 19th January 1940, from order of Senior 

ember iS' 8 *”* 0 ' S "“' D/ ' 24th Nm - 

Partiefn'i? 1 C ? de < 186 °h S «- 147 and 323 _ 

b"e fe ; P oV , d 0 o n ubt t Ul ~ AcCUSed " enti,,ed *• 

Bs. 147'Ynd'Y'rd a P rose °ntlon for offences under 

accused inYheriotYT ^ . P artici P ation ol the 
accused is on tW q 'i est !° n 18 doubted, the 
benefit of doubt gr ° Und alone eutitIed to the 

lawVuU^d^^f^S. 225-B^-Person £ 

Hi ss ■ 
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Order. — The petitioners Moti Dusadh, 

D,Tdb D b 8adh u BlSar Dusadh a nd Sampat 
Dusadh have been convicted under Ss. 147 

bin f a L P> °- and ha ve each 
been sentenced to two months rigorous 

imprisonment and a fine of Bs. 20 or in 

unde U r S l ? g .° r0U8 ™P™onment 

under s. 147, there being no separate sen 

fences under Ss. 323 and 225. B I P n 

T he occurrence is said to have taken place 

on 9th May 1939, in the evening The 

w.r'eT, louZs ‘ Wi “‘ *“ ‘ he 

at Th S l ■ > ; 0U ' on or about 9th May 1939 

assault the A S M . « ject was to 

Bukhari and Nandan and to commit'mk W? 1, 
breaking the class nf thn mmi . Mischief by 

rescue Moti Dusldh from"w* 1 , Wlndows a °d to 

M. and ShamYal pointsman t W° f A ‘ S ‘ 
* d “offence punishableunder 8147" TTr' 

at Goldenganj Railway Itation^Y ^ ? Iay 1939 - 

hurt to Shamlal, Sukhari and 7 J oll V ltari] y caused 

by committed aA offence punlhaXe^ and o there ' 

I. P. 0. Thirdly punishabIe under S. 323. 

1939 at Goldenganj RaiiwayVtatf ab ° Ut 9th 
Moti Dusadh from theWuYn, ti ?“ rescued *way 
and Bhamlal and thereby S ° f A ‘ 8 ' M - 

unders S. 225-B, I. P C. , . COminlUed an offence 


t’-'kfl S'htaJdltaj without’ 

ticket at Goldenganj Bailway Station As » 
fa 6 " on d^^the ‘° T Kt th Ex railWay 

ass „ h r Go °rr i ° «- 2-uaa: 

luascer of Goldenganj under T. T V 
voucher ( Ex 1 ). After the train had ieft 
the station, the Assistant Station Master 
made over Moti Dusadh to Shamlal points 

“ a ?. t0 ™tch him, and himself went t 

Station Office to give out and in renorts fr, 

going from west fco east on the nlnffn 
and not through the main gate J m 

del tickets from those^ rfmoea bM 
refused to deliver any ticket V**? 

bim. It ia unnecessary to Quote th a U86 1 

words of abuse. Than a q . u ° fce rea ^ 

Master asked Shamlal t As . aistftnt stat ‘°h 

realise the "ailw.? le wZ „ th |“ 
stopped them the™ u Vhen Shamlal 

with lathis RW *u Gga f to a88ault bim 

Master wh' ? V6D tbe Assis tant Station 
Master, when he r emonstratedi was chas ° 6 “ 
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and he took shelter in his office. These per¬ 
sons then broke the glass of the station 
windows and fled away. When the Assis¬ 
tant Station Master came out of his office 
after the rioters had gone, he saw injuries 
upon the three persons mentioned in the 
charge—viz., Shamlal, Sukhari and Nan- 
dan. He wired to the Controller at Sone- 
pore, who directed him to send the injured 
men to the Sonepore hospital. He also sent 
wires to the District Traffic Superinten¬ 
dent and the Government Bailway Police at 
Sonepore, and issued charge sheet against 
Moti Dusadh, who also joined the rioters. 

The defence version was that the peti¬ 
tioners had committed no offence; that they 
never travelled without tickets or got down 
at Goldenganj Station. It was said that the 
real fact was that one Mt. Dhanesri, a 
relation of Moti Dusadh who came from 
Chandernagar and had ticket up to Sone¬ 
pore got down at Goldenganj on 8th May 
1939, at 11 A. M., and paid excess fare. On 
the same evening she came again to Golden¬ 
ganj Station for going to Chapra with her 
belongings. The pointsmen Sukhari and 
others finding her alone at the station wan¬ 
ted to detain her for the night. On her 
refusal, they used force and Moti and other 
accused arrived and rescued Dhanesri and 
were assaulted by the pointsmen. Mt. 
Dhanesri and the injured persons came to 
Chapra, got their injuries examined by a 
doctor and filed a complaint. The complaint 
was filed by Dhanesri on 11th September 
last. The Courts below have accepted the 
prosecution version and have discarded the 

defence version. . » 

In revision before me it is argued that 
the Courts below have not attached due 
importance to very material evidence in 
the case, and that, had they done so, they 
would have accepted the defence set out. 
In order to substantiate this point, the 
learned advocate for the petitioners has 
drawn my attention to (Ex. l) which is 
known as T. T. E. 3 voucher in which the 
name of Moti Dusadh is mentioned as a 
passenger who was travelling without a 
ticket. My attention has been next drawn 
to Ex. B, a draft telegram in which the 
time mentioned is 9-30 P. M. Now in this 
telegram the name of Moti is not mention¬ 
ed. Beference is then made to Ex. 8, the 
station diary which again does not men¬ 
tion the name of Moti Dusadh. Beference 
is also made to Ex. 2, a telegram despatch¬ 
ed at 22.50 hours on 9th May 1939, which 
does * not mention Moti Dusadh. These 
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documents do not as a matter of fact men* 
tion the name of any of the accused per¬ 
sons. But the case of Moti is distinguishable 
from those of the other petitioners, inas¬ 
much as Moti was known to the railway staff 
at least through Ex. 1 , and the fact that he 
has not been mentioned in any of these 
documents as the person who took part in 
the assault or committed the rioting leaves 
some room for doubt with regard to his 
participation in the affair as alleged by the 
prosecution. It may not be necessary to 
state anything more after I have doubted 
his participation in the affair because on 
that ground alone he is entitled to the bene¬ 
fit of the doubt. But it is worth noting that 
in the charge under S. 225-B, I. P. C,, it is 
said that the accused persons, including Moti 
himself, ‘rescued away Moti Dusadh from 
the lawful custody of A. S. M. and Sham¬ 
lal.’ That is not possible, because Moti could 
not rescue himself from the lawful cus¬ 
tody and the conviction against him under 
S. 225-B could not in any case stand. 
However, for the reasons already given, I 
am of the opinion that it is very doubtful 
if Moti Dusadh participated in the riot. So 
far as the other petitioners are concerned, 
after giving full weight to the argument 
advanced on behalf of them, I see no rea¬ 
son to interfere with their convictions and 
sentences. In the result the petitioner Moti 
Dusadh is acquitted and the application of 
the other petitioners is rejected. 

G.N./R.K. Order accordingly . 
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Agarwala and Bowland JJ. 

Bansidhar Seth — Plaintiff — 

Appellant. 



Gopi Lal Seth and others — 

Defendants — Bespondents. 

Appeal No. 457 of 1938, Decided on 15th 
January 1940, from appellate decree of 
Sub-Judge, Hazaribagh, D/- 21st April 
1938. 

(a) Civil P. C. (1908), S. 100-Question whe¬ 
ther transferee exercised due caution within 
meaning of S. 41, T. P. Act, is one of fact. 

The question whether transferee has exercised 
due care and caution within the meaning of S. 41, 
T. P. Act, is a question of fact and cannot be inter¬ 
fered with in second appeal ’.AIR 1929 Cal 636 
and AIR 1920 Pat 1 , Ref. [P 481 O 1,2] 

(b) Civil P. C. (1908), S. 100—Estoppel- 
Plea when not raised in plaint or disclosed by 
evidence cannot be taken up in second appeal. 

Where no case of estoppel is made out in the 
plaint or disclosed by the evidence, it is too late in 
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second appeal for the plaintiff's plea of estoppel to 
be entertained in the absence either of reference to 
it in the pleadings or of unambiguous evidence on 
the point: 20 Cal 296 and AIR 1937 Pat 169 , 
Disting. [P 482 G 1] 

B. C. De and U. N. Banarji — 

for Appellant. 

S. M. Mullick, B. N. Rai and B. K. Pra¬ 
sad for T. K. Prasad — 

for Respondents (minors). 

Agarwala J. —This is an appeal by the 
plaintiff from the decision of the Subor¬ 
dinate Judge of Hazaribagh confirming a 
decision of the Munsif. The appeal arises 
out of a suit for recovery of 10 annas of 
village Koladih. In 1920, one Khirodhar 
purchased this 10 annas in the name of his 
samdhi Biseshwar. Thereafter the plaintiff 
obtained a money decree against Khirodhar. 
In the meanwhile, Biseshwar had died and 
Jageshar, on 20th March 1928, executed in 
favour of the plaintiff.decree-holder a mort¬ 
gage of the 10 annas share. It is conceded 
that this was in discharge of the decree 
which the plaintiff had obtained against 
Khirodhar. In 1930 the plaintiff obtained 
a preliminary decree on the mortgage in a 
suit to which Khirodhar was not a party 
and in 1934 he purchased the mortgaged 
property in execution of the final decree 
obtained in the mortgage suit. Delivery of 
possession was resisted by the defendants. 
They had purchased the same property in 
execution of a decree for money against 
Khirodhar in 1931. In the proceedings in 
execution of the decree obtained by the de¬ 
fendants Jugeshar raised an objection under 
O. 21, R. 58, which was allowed. Thereupon 
the defendants instituted a suit under R. 63, 
and this suit succeeded. In the present suit 
the plaintiff alleged in his plaint that the 
10 annas share in village Koladih was pur¬ 
chased by Biseshwar and that Khirodhar 
had no concern with it. He further alleged 
at Jageshar had mortgaged the property 

in order to discharge the decree obtained 
against Khirodhar. 

• Tu 18 ra i 3e d by the present plaintiff 

in the Courts below was that as Khirodhar 
had allowed the property to stand in the 
name of Biseshwar and the plaintiff had 
onafide belief that the property belonged 
to Biseshwar, S. 41, T. P. Act, barred the 
defendants’ claim. To this the defendants’ 
answer was that the plaintiff was entitled 
to the protection of S. 41 only if he had 
exercised reasonable care and caution. Both 
Courts found that the plaintiff had not 
exercised such care and caution. The ques- 
1940 P/61 & 62 
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tion whether a transferee has exercised due 
caution within the meaning of S. 41 is a 
question of fact: see 49 C L J 532 1 and 5 
Pat L J 521 J at p. 534. In second appeal! 
the learned advocate for the appellant has 
contended that the defendants are estopped 
under S. 115, Evidence Act, from challeng¬ 
ing the plaintiff’s title by reason of the 
conduct of Khirodhar. No case of estoppel 
was made out in the plaint or disclosed 
by the evidence. The plaint contained no 
allegation that Khirodhar had by his repre¬ 
sentations, declarations, acts or omissions 
led the plaintiff to believe that the state of 
affairs was different from the real state 
of affairs. The allegation simply- was that 
Jugeshwar whom the plaintiff believes to be 
the real owner had mortgaged it in dis¬ 
charge of Khirodhar’s liability. There is not 
one word in the plaint to suggest that the 
plaintiff was led to believe that Jugeshwar 
was doing this because he was a benamidar 
for Khirodhar. The learned advocate re¬ 
ferred to and relied on the decision of the 
Privy Council in 20 Cal 296. 3 The facts of 
that case were that one Umed Ali had 
transferred some property in the name of 
his wife Arju Bibi by a hibanama. This 
transfer was found not to have been bona 
fide or for consideration and was in fact 
merely a benami transaction. After Umed 
Ali’s death his son, Ahmed Hossein, and 
his daughter, Rahimunnissa, succeeded to 
shares in. this property. Ahmad Hossein 
acted for his mother in a transaction by which 
she mortgaged the property. It was held 
that the fact that Umed Ali had allowed 
the property to stand in the name of his wife 
did not raise an estoppel but that Ahmad 
Hossein’s action while representing his 
mother in the mortgage transaction estopped 
him from asserting that he had a beneficial 
interest in the property that was mortgaged. 
The facts of that case are entirely different 
from the facts of this case, because as I 
have already stated, neither the pleading 
nor the evidence disclosed any act or omis¬ 
sion on the part of Khirodhar that could 
have deceived the plaintiff. 

The evidence of two witnesses examined 
on behalf of the plaintiff was referred to by 
the learned advocate for the appellant but 

1. Rajani Kanta Deb v. Bashiram Mestari, (1929) 

16 A I R Cal 636=121 I 0 409=49 OLJ 532. 

2. Kanhu Lal Marwari v. Palu Sahu, (1920) 7 

AIR Pat 1=57 I G 353=5 Pat L J 521= 

1PLT 546. 

3. Sarat Chunder Dey y. Gopal Chunder Laha. 

(1893) 20 Cal 296=19 I A 203=6 Bar 224 

(P C). 
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that evidence is of so vague a nature that 
it is impossible to accept it as proof that 
Khirodhar made any representation either 
by his declarations, his actions or his 
omissions. Reference was also made to the 
decision of this Court in 15 Pat 721. 4 The 
facts there were that a cosharer mortgaged 
certain houses alleging that they were his 
self-acquisition, and the other cosharers, 
knowing the true facts and the contents of 
the mortgage bond, attested the same and 
on the strength of this representation the 
mortgagee advanced the loan which was 
secured by the bond. In execution of a 
decree on the basis of the bond the mort¬ 
gagee purchased the property. When he 
attempted to obtain delivery of possession 
he was resisted by persons who claimed to 
have purchased the interest of the cosharers 
who had witnessed the mortgage bond. The 
plaint in that suit to which we have been 
referred contained a distinct allegation that 
the mortgagee had represented that the 
mortgaged properties were his self-acquired 
properties and that his cosharers who were 
defendants 2 and 3 had confirmed this re¬ 
presentation. In my view, it is too late in 
jsecond appeal for the plaintiff’s plea of 
est6ppel to be entertained in the absence 
either of reference to it in the pleadings or 
of unambiguous evidence on the point. I 
would therefore dismiss this appeal with 
costs. 

Rowland J. — I agree. 

G.N./r.K. Appeal dismissed . 

4. Janki Ram Sital Ram v. The Chota Nagpur 
Banking Association Ltd., (1937) 24 A I R 
Pat 169=105 I C 98=15 Pat 721=17 P L T 
697. 
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Harries C. J. and Fazl Ali J. 

Sheikh Mohammad Murtaza and others 

— Appellants. 

v. 

Cyril Indernath Dey and others — 

Respondents. 

Appeal No. 718 of 1936, Decided on 13th 
September 1939, from appellate decree of 
Judicial Commr., Chota Nagpur, Ranchi, 
D/- 11th June 1936. 

(a) Chota Nagpur Encumbered Estate* Act 
(6 of 1876), S. 21-B — Appeal against holder — 
Holder dying after appeal—Hi* estate managed 
by manager appointed under the Act — Substi¬ 
tution of heirs of holder is necessary. 

The manager appointed under the Act can figure 
in the suit or appeal only as a representative of the 
holder and not as a principal. Hence where after 


the filing of an appeal against the holder but before 
its hearing the holder dies the substitution of his 
heirs is necessary and if such substitution is not 
made in time the appeal abates as against the 
holder. [P 483 C 2; P 484 C 1] 

(b) Chota Nagpur Tenancy Act (6 of 1908), 
Ss. 208 and 211 — Tenure held by certain 
tenants transferred to other persons — Suit by 
landlord for rent against transferors without 
impleading transferees — Decree obtained by 
landlord is not rent decree even if transferees 
are not recorded as tenants in landlord's sherista. 

There is nothing in S. 211 to suggest that the 
non-registration will defeat the claimant in the 
suit which he is authorized to bring under S. 211, 
cl. (2) (which corresponds to O. 21, R. 63). There 
is also nothing in the Section to show that the 
transferee’s failure to get himself recorded in the 
landlord’s sherista shall in every case and as a 
matter of law amount to a representation to the 
landlord that in any suit which may be brought 
by him for recovery of rent he is to assume that 
the transferee is represented by the old tenants. 
Hence where certain tenure held by certain tenants 
is transferred to other persons and the landlord 
brings a suit for rent against old recorded tenants 
without impleading the transferees and in execu¬ 
tion of the decree brings the property to sale, the 
sale is not a sale under S. 208 and the decree is not 
for rent. This being so the sale does not affect 
transferee’s share in the tenure : A I R 1933 P C 
122 , Eel. on. [P 484 C 2; P 485 C 2] 

(c) Chota Nagpur Tenancy Act (6 of 1908)* 
S. 208 —Non-representation of tenure-holders. 

The sale is not a salo under B. 208 of the Act, if 
all the tenure-holders are not represented in the 
suit. [P 486 C 1] 

B. C. De, M. Azizullah, and L. K. Chau- 
dhari — for Appellants. 

G. C. Mukherjee K. P. Upadhaya, Tha- 
kur A. D. Sinha and Govt. Pleader 

— for Respondents. 

Fazl Ali J. — The facts so far as they 
are material to this appeal may be briefly 
stated as follows: It appears that in the 
District of Palamau there is a tenure which 
was formerly held by defendants 9 to 11 
and the father of defendant 8 under defen¬ 
dant 7, the superior landlord. In this tenure 
defendants 1 to 6 acquired 12 annas inte¬ 
rest before 1927 and one anna interest after 
1927 and the plaintiffs acquired the re¬ 
maining 3 annas interest after 1928. In. 
1927 defendant 7 brought a suit for recovery 
of rent against defendants 9 to 11 and the 
father of defendant. 8, and in execution of 
the decree passed in that suit, the tenure 
was sold and purchased by a benamidar of 
the plaintiffs in 1928. Defendants 1 to f> 
thereupon deposited the decretal amount 
and the sale was set aside. In 1930 defen¬ 
dant 7 brought another suit against defen¬ 
dants 9 to 11 and father of defendant 8 for 
the rent of the years 1984 to 1987 Sambat. 
The suit was decreed and in execution of 
the decree the tenure was sold again and 
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this time it was purchased by defendant 1. 
The plaintiffs then brought the present suit 
to recover possession of their share, their 
case being that the decree obtained by 
defendant 7 was not a rent decree inasmuch 
as the suit had been brought without im¬ 
pleading the plaintiffs, defendants 1 to 6 
and certain other persons who were neces¬ 
sary parties to the suit and accordingly the 
sale held in execution of the decree did not 
affect their share. The Courts below did not 
accept the plaintiffs’ contention and dis¬ 
missed the suit. They held amongst other 
things that inasmuch as neither the plain¬ 
tiffs nor defendants 1 to 6 were recorded as 
tenants in the landlord’s sherista, the lat¬ 
ter was entitled to sue the persons who 
were so recorded and that these persons 
must be deemed in the eye of the law to have 
represented the plaintiffs and other tenants 

m the suit. The plaintiffs have accordingly 
preferred this second appeal. 

Before dealing with the points raised on 
behalf of the plaintiffs, I wish to dispose of 
a preliminary objection raised on behalf of 
the respondents. The objection is that the 
appeal has abated, because the plaintiffs 
failed to substitute within the time pres¬ 
cribed by law the heirs of defendant 7 who 

m ad .util 0 ™ 6 fcimo after the a PPeal was 
hied but before it was heard. On a reference 

to the record it appears that the appeal 

was filed on 21st September 1936, and 

defendant 7 died on 19th December 1937, 

after notice of the appeal had been served 

on him. The Court was informed of the 

iqqq of 3 fchia defendant on 3lst October 
i9dH, and on 16th November 1938, the 

appellants filed an application in which 
after stating that they had come to know 

about h!s death for the first time on 31st 

h! m b £- 19 m 8, the ? P ra y 0d fchafc the delay 

S h r be substituted in his place, 
nut 1 December 1938, the appeal was 

after hi ^ 6 ^ mg before A S ar wala J. who 

ing order 1 - 08 ° PartieS pa33ed the follow - 
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thPnlme^fKu'fr T* a “ ended b y substituting for 

names given fn pLa S 8 SaM De °’ tho 

tution. Pa ‘ 8 f the Petition for substi- 

bufthe^egal^fiect^thi 118 wilI , ser70 his Purpose 
sidered at the time of the *" C ° n ‘ 

reared 3 fc fc i/ ebr ? ry 1938 - A S a rwala J. 

I?t 

the Chota N. S p„ 


(6 of 1876) and he was represented in the 
appeal by a manager appointed under the 
Act. In 3 Pat 625, 1 tho Privy Council deal¬ 
ing with the status of a manager appointed 
under the Act has pointed out that he 

vesL tnV y ° ° f the law fulJ y and completely 
vested in the management of tho estate, and the 

ve-tmg in h.m continues during the tenure of his 

ln law therefore was that 
after the death of defendant 7, the manage¬ 
ment of the estate continued to vest in the 
manager who was already on the record 
and he was the only person who could under 
b. Al-H, Chota Nagpur Encumbered Estates 
Act represent the heir or heirs of defen- 

Wh l - (the ° ew hold ers) in the appeal. 
Such being he case, it is argued on behalf 

o the appellant that no question of abate¬ 
ment arises in the appeal and all that was 
necessary for them to do was to ask for a 
formal amendment of the memorandum of 
. ppea y introducing the names of the 
Jfi” ° f , tbe deceased defendant. In my 
judgment the answer to this argument is 
provided by S. 21-B, Chota Nagpur En 
cumbered Estates Act, which is the very 
Sec ion on which the appellants rely. That 
Section runs as follows r 
During tho period of management 

i JhI 8 u i - fe ° r appeal b ? fcho bolder shall be 

mstituted in his name by tho manager ; 

2 ) in every pending suit or appeal in which th« 
holder is plaintiff or defendant, the manner s h a n 

fhn D n amed as tho representative of the holder for 

(3) no person other than the manager shall’he 

difn SUB ° r i° b ® EU6d aa next f rl ®nd or guar 

pending s^t“ ° f the h ° ld - a 

(4) tho Court, upon application by the manaoor 
by any party to a suit, may order that tho 

It is to be noted that under this Section 
the suit or appeal is to bo instituted in thei 
name of the holder and it is he who is t 

dnnb,f 8 th lb u d m 3 plalntiff or defendant. No 

fnv b ih b0 b ° Ider C u nDOt be re P r0 9ented by 

he make any direct application so lon^as, 
the management of the estates vested in 

L 6 t ? b T Ser - TbB fa0t h °- 0 ver remains 
that the manager can figure in the suit or 

appeal only as a representative of the holder 

nkfaUv the s wT? al - TbUS afc lea8fc t00 h- 
mcal y the substitution ofjhe heirs of de- 

UaTrpg^To f ahad -(1924) 

3 Pat 625 (P C). ° 841—51 1 A 208 = 
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fendanfc 7 was necessary and such substitu¬ 
tion not having been made in time, the 
appeal abated as against defendant 7. The 
fact however remains that the heirs of 
defendant 7 could not be represented in the 
appeal otherwise than through the mana¬ 
ger who was already on the record and for 
that reason and also because I fully believe 
the statement made by the plaintiffs in 
their affidavit dated 16th November 1938, 
I am of the opinion that this is a proper 
case for setting aside the abatement assum¬ 
ing that it has not been set aside already 
by the order passed by Agarwala J. on 
15th December 1938. 

In the application made by the appel¬ 
lants on 16th November 1938, which was 
in substance an application for setting aside 
the abatement, they have clearly stated 
that they came to know of the death of 
defendant 7 for the first time on 31st 
October 1938. This statement is supported 
by an affidavit which I have no reason to 
disbelieve. It is stated in a counter-affida¬ 
vit filed on behalf of the respondent that a 
cosharer of the plaintiff had attended the 
sradh ceremony of defendant 7 after his 
death and from this we are asked to infer 
that the plaintiffs must have known about 
the death of defendant 7 long before 31st 
October 1938. In my opinion, such an in¬ 
ference is wholly unwarranted. There is 
no statement in the counter-affidavit that 
the cosharer of the plaintiffs actually in¬ 
formed them either of the death of defen¬ 
dant 7 or his having attended his sradh. I 
am also not prepared to believe that in 
spite of being aware of the death of defen¬ 
dant 7 the plaintiffs did not deliberately 
take any action to substitute his heirs. In 
my opinion, the plaintiffs have made out a 
strong case for excusing the delay in mak¬ 
ing their application for substitution and 
the abatement should be set aside. 

The next point to be decided is the main 
question in the appeal, viz. whether the 
sale impugned by the plaintiffs affected 
their share in the tenure in dispute. It is 
common ground that at the time when the 
suit for rent was brought, the defendants 
of that suit had parted with their interest 
and the tenure was in possession of the 
plaintiffs and defendants 1 to 6. That be¬ 
ing so, the present case in my judgment is 
governed by the decision of the Privy 
Council in 12 Pat 626. 2 In that case a land- 

2 Jagadishwar Dayal Singh v. Pathak Dwarka 
Singh, (1933) 20 AIRPC 122=142 I C 781 
= 60 I A 176=12 Pat 626 (P C.) 


lord had brought a suit for rent without 
impleading the widow of one Maheshanand, 
one of the tenants, who had died before 
the institution of the suit and it was found 
that this widow had neither been recorded 
in the landlord’s sherista nor had she paid 
any rent to the landlord as a tenure-hol¬ 
der. Notwithstanding these facts, the Privy 
Council held that the decree obtained in 
that suit was not a rent decree and the 
Revenue Court had no jurisdiction to order 
a sale of the property under S. 208, Chota 
Nagpur Tenancy Act. Their Lordships re¬ 
ferred in their judgment to S. 11, Chota 
Nagpur Tenancy Act, which runs as follows: 

When any tenure or portion thereof is transfer¬ 
red by succession, inheritance, sale, gift or ex¬ 
change, the transferee or his successor-in-title 
shall cause the transfer to be registered in the office 
of the landlord to whom the rent of the tenure or 
a portion is payable. 

The argument which seems to have been 
put forward before the Privy Council was 
that the failure of the widow of Mahesha¬ 
nand to have her name entered in the land¬ 
lord’s sherista as provided by S. 11, along 
with the fact that she had never paid rent 
to the landlord or been recognized by him 
as a tenure-holder entitled him to proceed 
with the sale of the tenure under S. 208, 
without joining her as a defendant. Their 
Lordships overruled this contention and 
observed as follows : _ 

Their Lordships agree with the High Court. Ho 
such sanction as forfeiture of right in the tenure 
in respect of failure to comply with the provi¬ 
sion of S. 11, is provided by the Act ; such failure 
only affects the transferee’s power to recover rent 
from his under-tenants as provided in sub-s. (4). 

It is contended by the learned advocate 
for the respondent that this decision cannot 
govern the present case, firstly, because in 
this case it has been found as a fact by the 
Courts below that the plaintiffs were re¬ 
presented in the rent suit by the persons 
who were sued as tenants, and secondly, 
because the case before the Privy Council 
was one affecting a person claiming an inte¬ 
rest in a tenure by succession and not as a 
transferee. The first point admits of a 
simple answer: The finding of the Judicial 
Commissioner as to the representation of 
the plaintiffs in the rent suit is based on 
the following two grounds only: (l) that 
the purchase of the tenure by the plaintiffs 
in the sale held in 1928 in execution of the 
decree passed in rent suit of 1927 raised 
the inference that they had no objection 
to the suit having been brought agains 
defendants 9 and 10 and father of defen¬ 
dant 8 ; and (2) that their failure to get 
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their names recorded in the landlord’s 
sherista raised the presumption that they 
were willing to be represented by the per¬ 
sons who stood recorded as tenure-holders 
in the landlord's office. 

In my opinion, neither of these two 
grounds can be supported in law. The 
plaintiff’s purchase at the sale of 1928 is 
wholly irrelevant, because at that time 
they had no interest in the tenure, and 
that being so, it is meaningless to say that 
either in the suit of 1927 or in the execu¬ 
tion proceedings which followed the decree 
passed therein, they had allowed themselves 
to be represented by the old tenants. The 
second ground is equally untenable because 
if that is a good ground, the decision of the 
Privy Council should have been quite differ¬ 
ent in 12 Pat 626. 2 The next point to be 
decided is whether the decision of the 
Privy Council in 12 Pat 626 3 applies to 
the case of a transferee. So far as this point 
is concerned, the learned advocate for the 
respondent relies strongly on certain obser¬ 
vations made by Couch C. J. in 21 W R 
94,' a case decided under Act 10 of 1859. 

The observations were to the following 
effect : 

It appears to me taking Ss. 105 and 106 together 
with proviso, that it was intended that thezamin- 
dar should be at liberty to treat as the holder of 
the tenure, and the person whom he might sue 
lor arrears of rent, the person who is registered in 

as the owner, unless any one could show 
tnat there had been a transfer and that there was 
Bulncient cause for its non-registration. 

The learned advocate for the respondents 
contends that because S. 211, Chota Nagpur 
Tenancy Act, corresponds exactly to Ss. 105 
and 106 of Act 10 of 1859, the rule laid 
own by Couch C. J. applies fully to a case 
governed by tbe former Act and in support 
o his argument has referred us to the fol¬ 
lowing observations made by Sir George 
Downdes in delivering the judgment of the 
tL, Gommi ttee in 34 C W N 821 1 • 

came inL he f Act °* 1885 I th * Bengal Tenancy Act) 

upon thA t- ° rC f’ tbe duty was la *4 specifically 
namo 1 ° trans j ere <? of a tenure to see that his 

it may tbe Iandlord ’ s sherista, and 

reason to £* n that ‘ if be ^ed without 

t decr^n 8 ’, 6 C ° Uld Dofc b0 heard to ob j 0c t 

even though P tbA S f d * again8t tho recorded tenaits. 

ceased. B^e Act^TSL^d, h f di » fact 

in this respect. * 1885 d a radlcal change 

According ^ the Earned advocate for 
_ e 8pondent, these observations show 


*• J Mr,# bP’ ( “'* i 51 w ® 
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that the rule laid down by Couch C. J. has 
been approved by the Privy Council and 
he contends that this is an additional ground 
for applying it to the present case. A re¬ 
ference to S. 211 will show that this pro¬ 
vision corresponds more or less to O. 21, 
P. 58, Civil P. C. Cl. (1) of the Section 
states that if before the date fixed before 
tbe sale of any tenure or holding in pursu¬ 
ance of S. 208, a third party appears before 
tho Deputy Commissioner and alleges that 
he and not the person against whom the 
decreo has been obtained was in lawful 
possession or had some interest in the 
tenure or holding when the decree was 
obtained, the Deputy Commissioner shall 
examine such party and if he sees suffi¬ 
cient reason for so doing and if such party 
deposits in Court or gives security for the 
amount of the decree, the Deputy Commis¬ 
sioner shall stay the sale and shall after 
taking evidence adjudicate upon the claim. 
Then follow two provisos to the Section. 
Proviso 1 states that no such adjudication 
shall be made if the Deputy Commissioner 
considers that the claim was designedly or 

unnecessarily delayed ; and proviso 2 runs 
thus : 

Provided also that no transfer of a tenure shall 
be recognized unless it has been registered in the 
office of the landlord or sufficient cause for non¬ 
registration is shown to the satisfaction of the 
Deputy Commissioner. 

It appears to me that the effect of the 
two provisos is that in the summary en¬ 
quiry which the Deputy Commissioner is 
required to hold under S. 211, the claimant 
can be put out of Court at once, if it appears 
either that his claim was designedly or un¬ 
necessarily delayed, or that he is not regis- 
ered in the office of the landlord and there 
was no sufficient cause for non-registration. 
The effect of proviso 2 is merely this, that 
the claim cannot succeed before the Deputy 
Commissioner, if the claimant is not regis¬ 
tered in the office of the landlord, but there 
is.nothing in the Section to suggest that the 
non-registration will also defeat the claim¬ 
ant in the suit which he is authorized to 

, G ^’ ^ (which corresponds 

*? °q 21 /. R- 63 )' There is also nothing in 
the Section to show that the transferee’s 
failure to get himself recorded in the land¬ 
lord s sherista shall in every ease and as a 
matter of law amount to a representation 
to the landlord that in any suit which may 
be brought by him for recovery of rent he 
is o assume that the transferee is repre- 
sented by the old tenants. The view that 
cannot bear the meaning attributed 
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to ife by fche learned advocate for the respon¬ 
dent is confirmed by the decision of the 
Privy Council in 12 Pat 626 2 wherein their 
."Lordships considered both Ss. 11 and 211, 
Chota Nagpur Tenancy Act. In dealing with 
S. 11 they expressly dealt with the case of 
a transferee and observed as follows : 

No such sanction as forfeiture of rights in the 
tenure in respect of failure to comply with the 
provisions of 8. 11 is provided by the Act; such 
failure only affects the transferee’s power to recover 
rent from his under-tenants as provided in sub¬ 
section (4). 

These observations show that their Lord- 
ships decided the case before them on a 
broad ground and did not intend to draw a 
distinction between a transferee and an 
heir. Further, the rule laid down in that 
case has been applied by the Calcutta High 
Court as well as by this Court to protect 
transfers in several cases : see 56 Cal 462, 5 
20 P L T 346° and Karunamai Pandey v. 
Pradhan Ram SewaJc Ball, decided by a 
Division Bench of this Court in Second 
Appeal No. 760 of 1937 on 19th December 
1938. In my opinion the sale impugned by 
the plaintiffs was not a sale under S. 208, 
Chota Nagpur Tenancy Act, because all the 
tenure-holders were not represented in the 
suit. The sale therefore did not affect the 
plaintiffs’ three annas share in the tenure 
and they are accordingly entitled to a decree 
for possession so far as that share is con¬ 
cerned. I would therefore allow this appeal, 
reverse the decisions of the Courts below 
and direct that a decree be passed declaring 
that the plaintiffs’ 3 annas share is not 
affected by the sale and that they are en¬ 
titled to recover possession of that share. 
The plaintiffs will be entitled to costs in 
the Courts below as well as in this Court 
as against respondent 1 (the principal con¬ 
testing defendant); but so far as respon¬ 
dents 7 (a) to 7 (g) are concerned, there will 
be no order for costs, because the plaintiffs 
have failed to establish that the sale brought 
about by defendant 7, the predecessor-in- 
interest of these defendants, was tainted 
with fraud. 

Harries C. J.—I agree and have nothing 
to add. 

d.s./r.k. Appeal allowed . 


5. Faridpur Loan Office Ltd. v. Nirode Kishore 

Ray, (1929) 16 A I R Cal 452=118 I C 864 = 
56 Cal 462. 

6. Manki Kanak Ratan v. Sunder Munda, (1939) 

26 AIR Pat 225=179 IC 834=20 P L T 346. 
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Dhavle J. 

Baij Nath Bhagat — Petitioner 

v. 

Emperor . 

Criminal Revn. No. 568 of 1939, Decided 
on 17th January 1940, against order of 
Sub-divisional Magistrate, Araria, D/- 12th 
July 1939. 

(a) Penal Code (I860), S. 471 — Accused 
altering date of copy of decree sought to be 
executed from 2nd to 24th August under erro¬ 
neous impression that decree was time-barred 
— Alteration held amounted to forgery under 
S. 471—Intent to cause loss or risk of loss is not 
necessary—Threat of forged decree that can¬ 
not be executed by competent Court amounts 
to harm or injury within meaning of S. 44. 

The accused altered the date of the certified copy 
of a decree sought to be executed by him from 2nd 
to 24th August under the erroneous impression 
that the decree had become time-barred while the 
decree in fact was within time by reason of a sub¬ 
sequent amendment : 

Held that a sufficient intent to defraud was in¬ 
volved in the advantage directly aimed at by the 
accused on the basis of the altered dates, and it 
was immaterial that the alterations were brought 
about under an erroneous impression that the 
decree was time-barred. A fraud was attempted 
upon the Court. It was unnecessary for the prose¬ 
cution to go further and establish an intent to 
cause loss or risk of loss. But even if the contrary 
were to be held, the definition of injury in S. 44 
was very wide and threat of a decree that could 
not be executed by any competent authority was 
threat of harm or injury within the meaning of 
the Code. The unauthorized alterations in the 
dates actually made the copy of the decree “more 
efficacious” than the genuine decree in the sense 
that the accused took the real decree to be time- 
barred and attempted to briDg into existence a 
decree of a later date, not that it was essential to a 
forgery. Therefore the fact that the accused held 
a decree which was capable of execution did not 
prevent the alterations in the certified copy from 
being forgeries, or the user of it from being fraudu¬ 
lent : English and Indian case law discussed. 

[P 491 C 2; P 492 C 1] 

(b) Penal Code (1860), S. 464, Illus. (k) — 
Illus. (k) contemplates not loss that may result 
to Z but advantage aimed at by A, 

Illustration (k) to 8. 464 contemplates not the 
loss that may possibly result to Z from the con¬ 
tract of service which he may be induced by the 
forgery and deceit to offer to A but rather the ad¬ 
vantage of employment primarily aimed at by A, 

[P 491 C 2] 

P. C. Manuk and Mrs. Dharmashilla Lall 

— for Petitioner . 

Asst. Govt. Advocate — for the Crown . 

Order. — The petitioner has been con¬ 
victed of the offence of fraudulently or dis¬ 
honestly using as genuine a certified copy 
of a decree which he knew or had reason to 
believe to be a forged document. In 1935 
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he brought a money suit on a handnote for 
Bs. 250. The suit was decreed on 4th July 
1935, and the decree was signed on the 8th 
of that month. On 21st July 1938, a peti¬ 
tion for execution of the decree was filed in 
•the Court of the Munsif by Babu Satnarain 
Bhagat, pleader and brother of the peti¬ 
tioner. This petition was accompanied by 
a certified copy of the decree in which the 
date of the judgment was palpably altered 
in two places from 4th to 24th July 1935, 
and the date of the decree was similarly 
altered from the 8th to 28th of that month. 
On the following day Shamsuddin Ahmad, 
the Civil Court mohurrir who had received 
the execution petition, compared the copy 
of the decree with the money suit register 
and discovered that the dates looked suspi¬ 
cious both in the copy and in the money 
suit register. After consulting his colleagues, 
he brought the matter to the notice of the 
Munsif, who also examined the entries, and 
pending the receipt of the original record 
of the suit from the district headquarters, 
held an enquiry. It was thus that on 26th 
July 1938, he questioned the petitioner and 
was told by him that he had obtained the 
certified copy of the decree, that in the cer¬ 
tified copy the date of disposal of the money 
suit was copied as 24th July 1935, and that 
' was all along as it is now." The Munsif 
also examined his mohurrirs, the pleader, 
the pleader s clerk Ajab Lai and the writer 
of the execution petition, Baleshwar Pra¬ 
sad, who happened to be the clerk of an¬ 
other brother of the petitioner, who had 
also been a member of the bar but was then 
a paralytic. As a result of the Munsif’s in¬ 
quiry the petitioner was placed on his trial. 

There is no dispute now that the execu¬ 
tion petition with the dates as we find them 
was filed by the petitioner’s pleader on 21st 
July 1938.. There is also no dispute that 
the dates in the original decrees were 4th 
and 8th July 1935. The copyist who pre¬ 
pared the certified copy filed on behalf of 
the petitioner was examined as a Court wit¬ 
ness and swore that he had copied the dates 
correctly, and denied that the figure “2” in 
three places in the dates given in the certi¬ 
fied copy (twice before the 4th and once 
before 8th July), was his writing. The evi¬ 
dence of the copyist was supported by the 
circumstances, for the copy was prepared 

when there was no reason 
whatsoever to tamper with the dates, and 
towards the end of the month the copy was 
amended by order of the Court in respect 
of two items (besides the total) in the state¬ 


ment of costs given, as usual, at the end of 
the decree. 

It seems to have been suggested in the 
trial Court that Samsuddin, the Court mo¬ 
hurrir, may have altered the dates. The 
suggestion was repelled by the Magistrate 
and was, quite rightly, not repeated before 
the Sessions Judge. The principal defence 
was that long before the filing of the exe¬ 
cution petition the petitioner had made 
over the copy of the decree to Ajab Lai in 
order to put the decree into execution, and 
that Ajab Lai had allowed the decree to 
become barred by limitation and then tried 
to save it by altering the dates. This wa 3 
put by way of suggestion only to Ajab Lai 
in cross-examination, and denied by him. 
The lower Courts have both accepted Ajab 
Lai’s denial, rejecting the evidence of Ba¬ 
leshwar, who happens to be a cousin of the 
petitioner and who wrote the execution pe¬ 
tition although he was not the mohurrir of 
the pleader working for the petitioner in 
the execution proceedings, that he had writ¬ 
ten the petition at the instance of Ajab Lai. 
No evidence was produced on behalf of the 
petitioner, nor anything of importance eli¬ 
cited from such friendly prosecution wit¬ 
nesses as the petitioners’ brother and cousin 
in support of the suggestion put to Ajab 
Lai. It was also urged that the petitioner 
could not possibly have had any motive for 
altering the dates in the certified copy as 
the three years limitation for execution 
ran from the date of amendment and had 
therefore not yet expired. But the dates 
were in fact altered, and altered so palpably 
that, as the learned Sessions Judge had re¬ 
marked, no man with any common sense 
can fail to realize that there is suspicion in 
the dates.” It is also obvious that whoever 
brought about the alterations did not re¬ 
alize how limitation was saved by the 
amendments of 30th August 1935. 

Learned counsel for the petitioner has 
contended that the fraudulent user of the 
forged copy of the decree has not been con¬ 
clusively brought home to the petitioner, 
that the lower Appellate Court has acted on 
inadmissible evidence, and that the decree 
not being really time-barred, the alterations 
were immaterial and did not constitute for¬ 
gery as they, did not make the document 
more efficacious.” 

Now, it is necessary for the prosecution 
when the charge is under S. 471 to show 
that the accused knew or had reason to be¬ 
lieve the document to be forged and used it 
fraudulently or dishonestly. The execution 
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petition of 21st July 1938 was signed by 
the petitioner himself in the three usual 
places. It gave 24th July 1935 as the date 
of the decree, and the Courts below had be¬ 
fore them the palpably altered dates in the 
copy of the decree filed with it besides the 
statement Ex. 12 made by the petitioner 
to the Munsif on 26th July 1938. The peti¬ 
tioner did not on that occasion suggest any¬ 
thing about Ajab Lai having received the 
copy of the decree long before and having 
allowed the decree to become time-barred : 
but said, on the contrary, that the date 
“24th July 1935 ” in the copy “was all 
along as it is now.” Learned counsel has 
endeavoured to meet the comment of the 
lower Appellate Court on this failure of the 
petitioner to state such an important fact 
on the earliest occasion by urging that the 
petitioner was not then on his defence. I 
am not impressed by this, because if the 
story about Ajab Lai had been true, there 
was no reason why the petitioner should 
not only have kept it back at the time— 
unlike Baleshwar, Ajab Lai is not even re¬ 
lated to the petitioner — but should also 
have stated that he himself had obtained 
the certified copy and that the date of dis¬ 
posal of the money suit shown in it had all 
along been 24th July 1935. Mr. Manuk has 
also referred to a suggestion made by tbe 
prosecution in the cross-examination of 
Baleshwar after the witness had gone the 
length of saying that he did not recognize 
the handwriting of the petitioner’s signa¬ 
tures on the execution petition. This sug¬ 
gestion was that the petitioner had given 
the decree to Baleshwar, that Baleshwar 
found that it was time-barred after showing 
it to the pleader Satnarain Bhagat, that 
Baleshwar then asked Ajab Lai to write 
the execution petition, that Ajab Lai re¬ 
fused and that Baleshwar then wrote the 
petition, asking Ajab Lai only to sign as 
scribe. The contention is that this com¬ 
pletely exonerates the petitioner. But it is 
nobody’s case that that is what actually 
took place, and the prosecution seems 
merely to have thrown out a not very fully 
thought out suggestion to make out that 
the witness was telling very much less 
than he knew about the affair. Baleshwar 
himself denied the suggestion. It has also 
been suggested by learned counsel that the 
petitioner may not have noticed the altera¬ 
tions in the dates in the certified copy, 
but this suggestion is entirely irreconcil¬ 
able with the petitioner’s statement to the 
Munsif, the whole of which is in evidence. 


As to inadmissible evidence, the conten¬ 
tion on behalf of the petitioner is that what 
Satnarain Bhagat told Shamsuddin on the 
evening of 23rd July, in the absence of the 
petitioner is no evidence against the peti¬ 
tioner. According to Shamsuddin, Satnarain 
told him that the decree (that is to say, the 
certified copy) had been shown to him by 
the petitioner, that Satnarain had pointed 
out that it was time-barred, and that Bale¬ 
shwar had taken it away. The trial Court, 
as a matter of fact, was not inclined to 
believe this incident as given by Sham¬ 
suddin. The lower Appellate Court, on the 
other hand, found nothing improbable in it 
and preferred to believe the mohurrir rather 
than the pleader. The matter was reported 
to the Munsif on the next working day, 
namely 25th July and if the mohurrir did 
not go up to the Munsif at once, the learn¬ 
ed Sessions Judge thinks it not unnatural 
for Shamsuddin to have displayed a slight 
amount of sympathy to the pleader who 
had been at school with him. The learned 
Sessions Judge certainly considers the inci¬ 
dent as an important piece of evidence, 
but it is by no means clear that he uses it 
as evidence against the petitioner. It was 
certainly evidence against the pleader who, 
when cross-examined by the prosecution 
with the leave of the Court, went so far as 
to say that he did not remember if he filed 
the execution petition on the instructions 
of the petitioner, adding that he had autho¬ 
rized him to file it. The pleader, who occu¬ 
pied a dual position in the matter because 
he was the petitioner’s brother as well, has 
made himself thoroughly unreliable as a 
witness, and the conclusion that the peti¬ 
tioner knew the certified copy to be forged 
was arrived at by the trial Court irrespec¬ 
tive of this incident between Shamsuddin 
and the pleader. Indeed, in my opinion, 
the petitioner’s statement to the Munsif on 
the earliest occasion makes it impossible 
not only to entertain seriously his later 
suggestion in cross examination that Ajab 
Lai had allowed the decree to be time- 
barred and may, therefore, have made the 
alterations, but also to doubt that the peti¬ 
tioner was aware of the alterations in the 
dates. Coming now to the last argument on 
behalf of the petitioner, learned counsel 
has cited 126 I C 862 1 and contended that 
as by reason of the amendment the decree 
was not in fact time-barred, this was not a 
case of forgery since the offence requires a 

1. Aparti Charan v. Emperor, (1930) 17 AIR Pat 
271=1933 CrC 458=126 10 862=31 CrLJ1126. 
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possibility of some person being defrauded 
by it, that is to say being not only deceived 
but injured by the forgery. The case cited 
was one in which a plaint was filed on 
bebalf of a lady by her husband, and what 
he described as fche thumb-impression of 
his wife was shown not to be her thumb- 
impression at all. It was a suit for rent, and 
the defendant was liable for it and no 
damage was caused to him. As to the lady, 
she had given a general permission to her 
husband to file papers in Court on her 
behalf, and had given him authority to sign 
on her behalf and file papers in Court. The 
plaint being filed in her interest, and as 
she said, under her authority, there was no 
fraud on her. It is true that the plaint was 
not really signed by her, but this was found 
to be only a defect in procedure which was 
curable. Ross J. who decided 126 I C 862 1 
referred to the similar cases in 43 I C 828 2 
and 11 Bom H C E3 3 in the latter of which 
reference was made to the view of Cress- 

•u-rf (1 , 846} 2 Car & K 356* about the 
possibility of some person being defrauded 

—that is to say, not only deceived but 

injured—by the forgery being essential in 

point of law to constitute an intent to 

defraud. But as Cresswell J. himself pointed 

fl84fil 9 P 52 f £ 6 o C 1 ° 4935 fche case in 

14 anrf 2 i- a v & f K was decided before 
14 and lo Viet., C. 100, which made it 

unnecessary to allege the intent of the de- 

whn« D /L t0 defraud an V Particular person, 
while the three counts in the indictment of 

Marcus mentioned the intent to defraud the 

London and Croydon Railway Company 

fl8 d 52) W 9°n P0 p fi ?i 1 “ di . viduals - MauleJ. in 

order f-n 493 ° P° infced 0ut thafc 

defra J .?°. nviot a person of an intent to 

I Sl ‘ 3 not necessary that any person 

As th«. ln a situation to be defrauded. 

As the learned Judge had observed during 

the arguments a man may have an intent 
person "wS ^ b e any 

Where a dL C ° U v? de frauded by his act: 
buta m an E P up p 0 0 n se a a t S h ° O t f C ° 0unt at bis inker's 
position forges his na JVf ^ as ’ and ou fc bat sup- 

be delrauded 1 ! ^ cas “ G ^though 0 ^ £ersoV*cou?d 

wh.\hTi'„ d E b n “.’a “ 

=43 8 i r o P 828=19 > Cr 0 T, j goV 5 A1 R Pat 640 
3- Keg. v. Bhavani k&Sff (1874) n Eom 

4. Reg. v. Marcus, (1846) 2 Car & K 356 
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should be a possibility of some person being 

injured in consequence of the forgery- see 

foot-note (o) at p. 587 of Halsbury’s Laws 

of England, Vol. 9, Edn. 2. One well 

known writer deduces the English law 

from (1846) 2 Car & K 356‘ and other 
cases fco be that 

if the person whose signature has been forged as 
the drawer of a cheque has ceased to have any 
account at the particular bank, this will not 
deprive the forgery of its full criminality. But the 

the offender had reasonable grounds for supposing 

(however wrongly) that someone or other might 

possibly be defrauded : Kenny’s Outlines of Crimi¬ 
nal Law, Edn. 11 p. 262. 

Be that as it may, it would seem to 
be clear under tbe English law that a 
orgery is nonetheless so because it was 
committed in order to support a title which 
was good without it, for it is settled that a 
man may be fully guilty of forgery although 
the money which he aimed at getting by 
tbe forgery was only a sum that was legally 
dueto him. Coming to Indian law, 126 I C 
Hb2 was a case in which a claim was made 
which only suffered from an informality 
curable under our Civil Procedure Code, 
wmie in the present case execution was 
sought on the basis of a copy of the decree 
in which the dates were altered under the 
impression that the decree was time-barred. 

»•! * * , contains fche expressions 

fraudulently or dishonestly” terms which 

hi?J \ D S3> 2 t and 25 ' tha lafct e r 

being equivalent to ” with intent to de- 

y‘ aud ~ and a forged document. ” Our 

° f f or S er y is to be gathered from 
fas. 463 and 464, and may, for present pur¬ 
poses be taken to be that a person com¬ 
mits forgery who, with intent to support 
any c aim or title, alters a document in any 
material part without lawful authority 

dishonestly or fraudulently. In construing 
the expression 'dishonestly or fraudulently,’ 
which thus occurs in the definition, it is 
important to bear in mind one of the illus- 
rations under S. 464 which has a bearing 
on the question how far loss or risk of loss 

is an element in fraud as contemplated in 
the Code. This illustration is : 

Signs if fn' fc u° Ut B s authorit y writes a letter and 

intending thereby to obtafn Lpioy™ u “der 

fended to% C e°c““ I “ e bv f °tZ7 in ? much SS he 

thereby to ^ 

implied contract for service ex P re63 or 

Reference was made to this illustration 
inl3Bom5 i 5 »« where Le Blanc J.’s des- 

Bomilt?' 658 V - VUhal Narayan,-(1689113 
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cription of fraud in (1801) 2 East 92' was 
adopted: 

By fraud I understand an intention to deceive ; 
whether it be from any expectation of advantage 
to the party himself, or from ill-will towards the 
other is immaterial. 

The meaning of the word ‘ fraudulently * 
in our Code has been the subject of many 
decisions, which are not all easy to re¬ 
concile, especially in connexion with the 
cognate offence of falsification of accounts 
under S. 477-A, created in 1895 and em¬ 
bodying as an essential ingredient “wilfully 
and with intent to defraud.” In 25 Cal 512 9 
a Full Bench of the Calcutta High Court 
held that deprivation, actual or intended, is 
not a necessary ingredient of the intent to 
defraud referentially imported into S. 464 
and S. 471. Maclean C. J. who delivered 
the judgment of the Full Bench added 

though we are in no way bound by the decisions 
of the English Courts, still we are fortified in the 
view we take of the expression ‘intent to defraud’ 
by the decision in (1849) 4 Cox C C 33,° 

the forgery in the case before the Full 
Bench relating to a certificate qualifying for 
admission to a certain professional exami¬ 
nation. In 28 Mad 90 10 a Full Bench of the 
Madras High Court followed the decision in 
25 Cal 512 8 and White C. J. after referring 
to Sir James Fitz-James Stephen’s well- 
known observations about ‘fraud’ or ‘intent 
to defraud’ or ‘fraudulently’ in his History 
of the Criminal Law of England (Vol. 2, 
p. 121), pointed out that under S. 24 of the 
Code it is not necessary for a thing to be 
done ‘dishonestly* that there should be an 
intention to cause both wrongful gain and 
wrongful loss. The learned Chief Justice 
was apparently inclined to the view, on the 
analogy of that Section, that 

either an intention to secure a benefit or advan¬ 
tage on the one hand, or to cause loss or detriment 
on the other, by means of deceit is an intent to 

defraud, 

though he did not consider it necessary to 
decide whether an intention to secure a 
benefit or advantage by means of the deceit 
by itself constitutes an intention to defraud, 
because the accused who had submitted to 
the University a certificate qualifying for 
admission to an examination with the in¬ 
tention that the University should admit 
him to the examination, was taken to have 
done so with the intention of causing loss 

7. Haycraft v. Creasy, (1801) 2 East 92 = 6 R R 
380. 

8. Queen-Empress v. Abbas Ali, (1898) 25 Cal 512 

= 1 C W N 255 (F B). 

9. Reg v. Toshack, (1849) 4 Cox C C 33. 

10. Kotamraju Venkatarayadu v. Emperor, (1901) 
28 Mad 90=1 Weir 538 (F B). 


or detriment to the University. This was in 
fact the point on which two of the learned 
Judges differed from the majority of the 
Full Bench, and Subrahmania Ayyar J. 
distinguished (1849) 4 Cox C C 33 9 and 
Illus. (K) to S. 464. In 63 I C 617 11 a che¬ 
mist had been induced to supply twelve 
tubes of morphia on the basis of three pres¬ 
criptions which were for one tube each, but 
in which the words ‘one tube* had been 
altered to ‘four tubes.’ Shadi Lai C. J. and 
Moti Sagar J., held that the alterations were 
fraudulent. They referred to Sir James 
Fitz-James Stephen’s observations : 

A practically conclusive test as to the fraudulent 
character of a deception for a criminal purpose is 
this: — Did the author of the deceit derive any 
advantage from it which he could not have had, 
if the truth had been known ? If so, it is hardly 
possible that that advantage should not have had 
an equivalent in loss, or risk of loss, to someone 
else, and if so there was fraud. 

The deception practised upon the chemist 
was taken by the learned Judges to have 
deprived him of his right to refuse to sell 
morphia in quantities exceeding those speci¬ 
fied in the genuine prescriptions and thus 
to have supplied the element of loss or the 
risk of loss essential to a forgery. The loss 
to the chemist is comparable to the loss to 
Z in Illus. (K) or to the loss to the Munsif 
in having to deal with the execution peti¬ 
tion of 21st July 1938 in this case. It was 
also urged in 63 I C 617 11 that fraud was 
unnecessary. The learned Judges overruled 
this contention and referred to Norris J.’s 
observation in 9 Cal 53 : 12 

Let a person’s title to property be ever so good 
yet if in the course of an action brought against him 
to gain possession of the property he uses by way 
of supporting his title, though there may be no 
necessity for the use of it, a forged document .... 

I am clearly of opinion that he uses it fraudulently. 

In our own Court the meaning of “intent 
to defraud” was considered in 16 Pat 688, 13 
a case under S. 477-A, where Rowland J. 
said that he did not find that any of the 
later cases had gone so far as Norris J. in 
9 Cal 53. 12 The attention of the learned 
Judge does not seem to have been drawn to 
63 I C 617 11 nor to the decision in 96 I C 
850. 14 in which the question arose whether 
the alteration of a plot number in a parti- 

11 . Robinson v. Emperor, (1921) 63 I C 617=22 

Cr L J 681. 

12. Empress v. Dhunum Kazee, (1883) 9 Cal 53— 

11CLR169. 

13. Bukhamoy Maitra v. Emperor, (1938) 25 AIK 

Pat 165=173 I 0 759=39 Cr L J 374=16 Pat 

688=19 P L T 297. _ „ , 

14. In re Shivananda Mudali, (1926) 13 A I R Mad 

1072=96 I C 850=27 Cr L J 994. 
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tion deed could amount to forgery if the 
accused had an independent title to the new 

plot. Devadoss J. said: 

vnon«v ™ rS i? n iU f ° rder t0 resist a faIsa claim for 

■money makes a false receipt, does he or does he not 
cla?,!?f ? V6D if tha Court bolds that the 

claun is also, that would not make the false receipt 

f^L i 18 1638 \ £orger y- Whether a document ia a 
false document or not does not depend upon the 
adjudicatmn of the Court on the claim P or title 

document. 111 *° propped up by tho fa lso 

Norris J.’s observation was quoted. The 
alteration was held to be a forgery on the 
ground (to quote Waller J.) that 

intends to gain an unfair advantage by 
deceitful means and uses a false document for that 
purpose, his conduct is fraudulent, 

the intention being taken to be as Deva¬ 
doss J. put it to defraud the Court or the 
party against whom the document is used. 
In the Bombay High Court the point was 
considered in 37 Bom 666 15 where Batche- 
lor J considered (1801) 2 East 192 7 and 
the observations of Sir James Fitz-James 
Stephen as applied in India and came to 
the conclusion that the word “fraud” is 
used in our Penal Code in its ordinary and 
popular acceptation. In a recent Allahabad 
decision, 55 All 783 16 a case under S. 477-A 

“ h r 6 Vi6W Wa3 fcaken - fche Earned 
Judges observing that where there is an 

there fc iaV° advanta g 0 by deceit 

. , 3 fraud and if a document is fabri¬ 
cs S asT- infcent ' *5 is forgery> Pa 2 0 J - 

in 02 Cal 881 reviewed previous decisions 
n the questions of fraud under the Penal 

East Q07 d re , ferr I ed nofc onl y to (1801) 2 

alsnM 9 f 2 |Q^foo t ^ er oId ED § lish cases but 
Court Sp- 23 C , 0X A GG 60918 iD ^ich the 

lev J L?-^ lnal A , ppeal f° llow0 d Buck- 
iey J. 8 definition in (1903) 1 Ch 728 19 : 

toTnd d u e ce a a U i i8 d6prive by deceit i ^ is by deceit 

it may"hi put hiS iDjury - More tersely 

induce a state of h ™-*2 daco i ve ia b y falsehood to 

1nduce\ a comse^“^ioL t0 dSfraUd " by d ° ceit to 

Thi.t learn ® d Judge’s conclusion was : 

wW^a document fc COmmitted under 8. 471 
accused to hi t” , know , n or believed by the 
——-w_have_been forged is used as genuine 

I ’a Ip ' ■—- 
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16. Emperor v Haiti w - ' 13 Bom L R 70s - 
625=i933 C Ba 8 bo Ra “; U933) 20 A I R All 

1056=55 All Tsa-^ 45 . 1 ° 749=34 Or L J 

17. Emperor v [ htr 933 A L 1372 ' 

89=91 I O 993-o 7 K A 1In T ar -f U926) 13 AIR Ca » 

18. Rex v. Newton and r' J V 7 ” 62 Cal 881 ‘ 
609=109 L I 747 d Bannet < (1914) 23 Cox C C 

19. MMsSinoi SX 1 ?”?r 

651=88 L T 194-iqJp 7 1 BJ o 0h 3G 8=51 WR 
198. 194-19 T L R 314=10 Manson 


with the intention that some person therein? 

lb,n U ft ^ d ® ceivod > and by means of such decent 
tion that either an advantage should accrue to the 

person so using the document or injury should 
befall some other person or persons. 

. ind i 0tln0nt3 for common law forgory 
in the case of Toshack, 9 who had fabri¬ 
cated a certificate qualifying for examina¬ 
tion as a master mariner, alleged an intent 
to deceive, injure, prejudice and defraud” 

THnir r w amiD6r u- aDd the Cor P° ra tion of 
Innity House which used to issue certi¬ 
ficates to act as masters upon such exami- 

A L L ^ i , i , . | was referred 

fco fche Court of Criminal Appeal fche counts 

in question were held to be good and the 

conviction righfc. In such cases as those 

? a / 51 u 2 ' aDd 28 Mad 9Q1 ° Already 
e erred to) where the question was whe¬ 
ther an intent to defraud within our Penal 
Code was brought home to the accused who 

ohfnin 111 "^ 16 - 63 - a faIS9 certifica < :0 in order to 
obtain admission to an examination, there 

was a clear primary intention of deceiving 

and by deciet of inducing a course of actiof 

on the part of the person deceived and ob- 

taming an advantage from him. Except so 

,'nl 1 1 a °u detrlment 13 almost necessarily 
involved when an advantage is thus ob^ 

tamed, any intention of causing loss was a 

matter of remote inference. Illus. (K) to 

that 6 in eemS \ contemplate not the loss 
that may possibly result to Z from the 

contract of service which he may be in 
duced by the forgery and deceit to offer to 

nrim a fc rii afchBr ^ adyanta g 0 of 0 mployment 
pnmariiy aimed at by A. In 63 I C 617 u 

the chemist must have been paid whatever 

he would have charged any ordinary cus 

ge“nre f r mor ^ ia Applied on the for¬ 
ged prescriptions. He had of course a right 

o refuse to sell except on a genuine pre 

scnption but he was perhaps not bound to 

risk o V fTo 9 ° H n f 8UCh f P , r98Cripfcions - Th0 loss or 
18 k of loss from the violation of his right 

to refug 0 t0 8 eu i a far leag clear an(J m «« 

e indirect than fche advantage fchafc 

Th^ue 0 fc°ti°on ain vw by the f0rg9ry and deceit - 
copy of the decree filed in order to obtfin 

1935 Th/ 3 UP ° D “ deCr09 ° f 24fch July 

by “thf T“ ge “ 0t " th ” affected 

b= “ £ b ““ 

that the decree of 4th Julv Pm k °° W ? 

Au" M ‘ t he i93ri b „" ^ , 
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tage directly aimed at by the petitioner on 
the basis of the altered dates ; and it is im¬ 
material that the alterations were brought 
about under an erroneous impression that 
the decree was time-barred. A fraud, it is 
clear, was attempted upon the Court. I am 
not prepared to hold that in such a case it 
is necessary for the prosecution to go further 
and establish an intent to cause loss or risk 
of loss. But even if the contrary were to be 
held, the definition of injury in S. 44 of our 
Penal Code is very wide, and 27 C W N 
4 7 9 20 shows how the threat of a decree that 
could not be executed by any competent 
authority—in this case the decree of 24th 
July 1935 — is a threat of harm or injury 
within the meaning of the Code. Mr. Manuk 
also referred to the observation of Bramwell, 
B. in (1858) 8 Cox C C 32 21 : 

Forgery supposes the possibility of a genuine 
document and that the false document is not as 
good as the genuine document and that the one is 
not as efficacious for all purposes as the other. 

That observation referred to some print¬ 
ed wrappers which were found to be as 
good for describing the powers for which 
they were to be used as other wrappers 
which they imitated were for describing 
their own contents. The mere printing of 
the wrappers was held not to constitute 
forgery, but this seems to have no appli¬ 
cation at all to the facts of the present case. 
A genuine copy of the decree would, it is 
true, have entitled the petitioner to execution 
of a decree passed on 4th July 1935 and 
amended on 30th August 1935, but the copy 
filed by the petitioner sought execution of 
a decree passed on 24th July 1935. The un¬ 
authorized alterations in the dates actually 
made the copy of the decree “more effica¬ 
cious” than the genuine decree in the sense 
that the petitioner took the real decree to 
be time-barred and attempted fco bring into 
existence a decree of a later date, not that 
this is essential to a forgery. In my opinion 
the fact that the petitioner held a decree 
which was capable of execution on 21st 
July 1938, does not prevent the alterations 
in the certified copy filed on behalf of the 
petitioner from being forgeries or the peti¬ 
tioner’s user of it from being fraudulent. 
The petitioner has been rightly convicted. 
The application in revision is dismissed. 

G.N./r.k. Application dismissed. 

» ■ »■■■■■ ■ ■ ■ —— ■ ' ■■ * * ■ ■■■ ■ ■ ■ — —- “ 

20. Priyanath Gupta v. Lai Jhi Chowkidar, (1923) 

10 A I R Cal 590=72 I C 508=24 Cr L J 396 

=37 CLJ 526=27 C W N 479. 

21. Reg v. John Smith, (1858) 8 Cox C C 32. 
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Dhavle J. 

Bhuneshwar Prasad and others — 

Petitioners. 

v. 

Rommoy Roy —Opposite Party. 

Criminal Revn. No. 699 of 1939, Decid¬ 
ed on 2nd February 1940, from order of 
Deputy Commissioner, Hazaribagh, D/- 
30th October 1939. 

Criminal P. C. (1898), S*. 144 and 145—No 

bona fide dispute about possession—Apprehen¬ 
sion of imminent danger of breach of peace — 
Order under S. 144 is proper. 

It is only where there is a dispute likely to 
cause a breach of the peace concerning any land 
or water or boundaries thereof and the dispute 
requires to be decided on evidence that resort to 
S. 145 becomes necessary and for this purpose the 
dispute has to be a real dispute and not a mere 
pretence on behalf of one of the contesting parties. 
Where there is no such real dispute and there is 
an imminent danger of breach of the peace, order 
under S. 144 is proper. [P 494 C 1] 

Sir Sultan Ahmad and Brahmadeva 
Narain — for Petitioners . 

Sir M.N.Mukherji and S. C. Mazumdar 

— for Opposite Party . 

Order. — This is an application in revi¬ 
sion against an order passed in proceedings 
under S. 144, Criminal P. C. The original 
order which was passed ex parte against the 
petitioners is dated 24th August 1939. The 
petitioners thereupon appeared before the 
Magistrate and asked him to rescind the 
order. This application was refused by the 
Magistrate on 10th October 1939, though 
the opportunity was seized to make some 
small amendments in the order. Against 
this order of 10th October, the Deputy 
Commissioner was moved in revision, and 
on the 30th of that month he rejected that 
petition. The petitioners applied to this 
Court on 18th December in revision against 
the order of the Sub-divisional Magistrate 
which the Deputy Commissioner had de¬ 
clined to interfere with. 

It appears that lot Itkhori was a khor- 
posh jagir under the Ramgarh Raj; and it 
is stated on behalf of the petitioners, repre¬ 
senting some servants and some tenants of 
the Ramgarh Raj, that such grants are re- 
sumable on failure of the male line of the 
grantee. The last holder of the Itkhori lot 
khorposh was Degnarain Sahi, and it is 
common ground that he died on 18th July 
last. In 1934-36 the opposite party before 
me, representing one Buto Kristo Roy, 
purchased six villages of the lot from Deg- 
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narain Sahi, and it is common ground that 
the purchaser came into actual possession. 
The case of the opposite party is that Deg- 
narain has left a son. The case of the peti¬ 
tioners, on the other hand, is that Degnarain 
left no issue and that consequently on his 
death the Ramgarh Raj became entitled to 
resume possession of the jagir and that it 
succeeded in doing so peacefully by publish¬ 
ing notices under S. 51, Chota Nagpur 
Tenancy Act. The order of the Sub-divi¬ 
sional Magistrate as finally settled by him 
concerns, I understand, these six villages 
out of the jagir. About a month after the 
death of Degnarain, Buto Kristo Roy began 
to move the authorities against the inter¬ 
ference of the Ramgarh Raj with his pos¬ 
session. Police officers were deputed to 
Itkhori to see that the peace was preserved.* 
The Magistrate himself appears to have 
been at Itkhori on 24th August, when he 
directed the Senior Police Officer deputed 
there to report clearly “in respect of which 
properties the Ramgarh Raj people wanted 
to exercise acts of possession and who has 
been in possession of these properties.” 
Ihe result was a police report that there 
was an imminent danger of a breach of the 
peace as the employees of the Ramgarh Raj 
•would “certainly do some overt acts to take 
.possession over the villages” which had 
been coming on in the possession of Buto 
Kristo Roy. In his order of 10th October, 
the learned Sub-divisional Magistrate says: 

In fact at the time of arguments it was clearly 
stated on behalf of the second party (that is to 
say, the petitioners before me) that B. K. Roy has 
been in direct and solo possession of the aforesaid 

six villages^.that the second party had not 

eo far exercised any act of possession except mak¬ 
ing a proclamation under S. 51, Chota Nagpur 
Tenancy Act, that the second party wanted to 
take possession peacefully by accepting rent from 
those tenants who offered it voluntarily and that 
so no action under S. 144, Criminal P. C., was 
necessary. The learned Magistrate referred to the 
Fr?r. 1C ? ^hi°h was endorsed by the Inspec¬ 

ts rUan ollC0 » *k^t the second party wanted forcibly 
to an< ^ k Q found it impossible 

thfiRA T 7 iii a P u *° kristo Roy who had purchased 

taZlvZ,Z Z a VGr J bi S sum of money would 
7 the second party to dispossess him. 

He came to the conclusion that all the 
members of the second party had been 
acting jointly and severally forcibly to dis- 
possess the first party, and he therefore 
affirmed his ex parte order under S. 144 (2) 
wi ^ certain modifications which do not 
require any specific mention. It has been 
contended by Sir Sultan Ahmad who ap- 
pears on behalf of the petitioners that the 
u . lvisional Magistrate had completely 
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misunderstood the petitioners, for they 
could not have pleaded themselves out of 
Court by conceding that they had not so 
far exercised any act of possession except 
making the proclamation under S. 51, 
Chota Nagpur Tenancy Act, and by adding 
that they wanted to take possession peace¬ 
fully by accepting rent from those tenants 
who offered it voluntarily. In support of 
tho contention that the Magistrate must 
have misunderstood the petitioners, learn¬ 
ed counsel has referred me to para. 10 of 
the petition in revision made by these peti¬ 
tioners to the Deputy Commissioner. It 
seems to me, however that the misunder¬ 
standing, if any, is of little consequence in 
the circumstances of this ca 3 e. There is no 
dispute that Buto Kristo Roy was in pos¬ 
session down to the death of Degnarain, 
and the Deputy Commissioner, no loss than 
the Sub-divisional Magistrate, has found it 
impossible to think that Buto Kristo Roy 
would have allowed himself tamely and 
quietly to be put out of possession by what¬ 
ever tactics that may have been adopted by 
the petitioners. 

Sir Sultan Ahmad points out that the 
petitioners before me are not all employees 
of the Ramgarh Raj, but include some 
tenants as well. The mere fact that the 
Ramgarh Raj has got a few tenants on its 
side does not by any means indicate that 
ohe Ramgarh Raj is in peaceful possession 
of these khorposh villages, or even make 
out a fair case of a bona fide dispute as 
regards possession. The Ramgarh Raj may 
if Degnarain has died without issue, be 
entitled to resume possession, but unless 
the transferee from Degnarain chooses 
voluntarily to walk out (which one need 
hardly say is unlikely to a degree), the Raj 
will have to sue to recover possession from 

him. 

Sir Sultan Ahmad has urged that this 
was not a case to which S. 144 should have 
been applied at all. As I have already in¬ 
dicated, there was an apprehension of a 
breach of the peace which the police re¬ 
ported as an “imminent danger of a breach 
of the peace,” and though the dispute did 
refer to the possession of these mauzas, it 
was not a case where, under the principles 
laid down in 2 Pat 94 1 and 10PLT 542 3 
it was obligatory^n the Magistrate to drop 

1. Shebalak Singh v. KamarT^dinr"Man da] 

(1922) 9 A I R Pat 435= G8 I C 149 - 2 p a 

94=23 CrLJ 549=3 PET 573 (P B). 

2. Lachman Das v. Ramchhabila, (1929) 16AIR 

Pat 415=1929 Cr C 198 = 115 I C 683 = 30 

Cr L J 510—10 P L T 542, 
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the proceediDg under S. 144 and proceed to 
act under S. 145, Criminal P. C., for his 
finding (endorsed by the learned Deputy 
Commissioner) is perfectly clear that there 
was not a bona fide dispute about possession 
at all and that what had happened was that 
while Buto Kristo Boy was continuing his 
possession the Bamgarh Baj was trying to 
take it by means which it called peaceable, 
but which appeared to the police and the 
Magistrates to be very likely to lead to 
breach of the peace. It is only where there 
is a dispute likely to cause a breach of the 
peace concerning any land or water or 
boundaries thereof and the dispute requires 
to be decided on evidence that resort to 
S. 145 becomes necessary ; and it must be 
remembered that for this purpose the dis¬ 
pute has to be a real dispute and not a 
mere pretence on behalf of one of the con¬ 
testing parties. The judicial pronouncements 
already referred to are clear that where 
there is no such real dispute orders under 
S. 144 are not improper. There may even 
be occasions where an order is first appro¬ 
priately passed under S. 144 and the pro¬ 
ceeding is afterwards converted into one 
under S. 145 in order to pass an even more 
appropriate and permanent order. But this 
is not a case of that kind ; and though I can 
quite believe that the petitioners did not 
intend by their pleader to say to the Magis¬ 
trate what the Magistrate took him to mean, 
his decision really turns not so much on 
what the pleader stated as on facts which 
to use the term adopted in 10 P L T 542 a 
can be called transparent. 

Sir Sultan Ahmad has also argued that 
the petitioners have not been given an op¬ 
portunity of proving that they are in fact 
in possession ; but the answer to this is 
that the case was not put on that footing 
either before the Magistrate or before the 
Deputy Commissioner, for the contention 
only means that there should have been 
proceedings under S. 145 rather than a 
final order under S. 144. The initial con¬ 
tention before me was that there was no 
dispute such as to warrant an order under 
S. 144, and this fails in view of the definite 
police report received and accepted by the 
Sub-Divisional Magistrate. From this point 
of view it does not seem necessary to deal 
with the contention of Sir Manmatha Nath 
Mukherji for the opposite party that the 
period of two months for which the order 
of the Magistrate was to remain in force 
runs from the date of the ex parte order 
and has expired long ago—indeed this is not 


disputed by the other side—and that this 
Court should therefore not entertain the 
application in revision. As I have already 
shown, the application fails on the merits. 
The application is dismissed. 

D.S./r.k. Application dismissed . 
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Agarwala and Bowland JJ. 


Maksudan Lal Sahu — Plaintiff — 

Appellant. 



Niranjan Nath Das and others — 

Defendants — Bespondents* 


. Appeal No. 745 of 1938, Decided on 
24th January 1940, from appellate decree 
of Addl. Judicial Commissioner, Chota 
Nagpur, D/- 1st June 1938. 

Chota Nagpur Tenancy Act (6 of 1908)* 
S. 46 — Usufructuary mortgage in violation of 
S. 46—Mortgagee subsequently dispossessed — 
Time runs from expiry of five years from date 
of mortgage and not from date of dispossession 
— Mortgagee cannot claim benefit of enjoying 
usufruct of property under S. 20 (2), Limita¬ 
tion Act—Mortgage cannot form basis of valid 
decree for sale. 

Where a usufructuary mortgage Is executed in 
violation of S. 46 and the mortgagee is subse¬ 
quently dispossessed, time for a suit for money 
decree runs from the expiry of five years from the 
date of the execution of the mortgage and not 
from the date of dispossession. The mortgage being 
invalid after the expiry of five years from the date 
of its execution the possession of the mortgagee 
must be deemed to be that of a trespasser, and 
therefore he cannot claim the benefit of 8. 20 (2), 
Limitation Act, for extending limitation by treat¬ 
ing the usufruct of the property as payment with¬ 
in the meaning of S. 20 (2), Limitation Act. Tho 
mortgagee in such a case is not entitled to a mort¬ 
gage decree as well for the mortgage having been 
in violation of S. 46 cannot form basis of a valid 
decree for sale '.AIR 1020 Rom 48 ; 7 Mad 539 
and 19 Rom 663 t Rcl . on ; A I R 1933 Pat 288 ; 
AIR 1921 Mad 410 ; A I R 1915 Rom 131 and 
AIR 1938 Pat 479 , Disting.; AIR 1923 P C 
205 and AIR 1936 P C 183 t Expl ., and Disting . 

[P 496 0 1, 2] 

K. K. Banarji — for Appellant . 

A. C. Sinha and S. C. Chakravarty — 

for Respondents . 


Rowland J. — This is an appeal by the 
dainfciff who brought on 25th April 1936, 
, suit to recover principal Bs. 250 and in- 
erest Bs. 225 due on a mortgage bond 
ecured on a house situated in cadastral 
urvey plot No. 1055, in Khata No. 82 in 
lllage Liohardaga, District Banchi. The 
mortgage bond was executed on 22nd De- 
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cember 1911, by Sheotahal Ram, ancestor 
of defendants 1 to 9 in favour of Banshi 
Sahu, the father of defendants 10 and 11. 
The mortgagee was put in possession of the 
property hypothecated of which he was 
under the document to remain in posses¬ 
sion for three years after which the mort¬ 
gagor was to be entitled to redeem It 
was further stipulated that the mortgagee 
would continue in possession until redemp¬ 
tion and in case of dispossession there was 
a covenant to repay the money with inter¬ 
est at 15 per cent, per annum. The mort¬ 
gagee assigned his interest by sale deed 
dated 10th February 1916 to Mohan Lai, 

i- f f fc i? er of . the Plaintiff. Thereafter the 
plaintiff remained in possession of the house 
until 1930 when the defendants first party 
dispossessed him. 

The sons of Bansi Sahu have not con¬ 
tested the suit but the other defendants 
raised various objections to the claim, 
one was that by oral agreement the plain¬ 
tiff was allowed to remain in possession 
and the usufruct of the property was to 
be set off against both principal and in¬ 
terest as a result of which the debt has 
been extinguished. This defence was nega¬ 
tived by the Courts. Another defence taken 
was that the plaintiff was dispossessed in 
91 / or 1918 and that the suit was barred by 
time whether regarded as a mortgage suit 
or as a suit for recovery of money on the 
personal covenant to repay. The Courts 
have found the facts otherwise holding that 
dispossession of the plaintiff by the defen¬ 
dants took place in 1930 that is just within 
the period of six years before the institu- 
lon of the suit. A third objection was that 
the mortgage was a transaction contrary to 
o. 46, Chota Nagpur Tenancy Act, and as 
such was void either at the outset or, at 
any rate, after five years. Therefore, it was 
said that limitation to recover the money 
ran from either 1914, the date on which 

money was made repayable 

that ^ ° r - r0tn 1916 if ib be assumed 
that the possession of the plaintiff as mort- 

gagee was vahd for five years. Ss. 46 and 

!?" t0 the plainfciff obtaining a 
“° d rfc f® 0 doc . ree for sale of the property 

calculated 15 . 0 ^ °/ 8ix years ' imitation 
calculated either from 1914 or 1916 bars 

of the ^ mon0 y- d ecree on the basis 

*? 0e P ted by ; tbe Courts below who hive 

that the suit should have been brought 
within six years from 22nd December 1916 
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and that the plaintiff could not take advan¬ 
tage of his subsequent possession of the 
property because it was that of a tresnas- 

ll r ' T i!l e Additional Judicial Commissioner 
thought that S. 20 (2), Limitation Act 
could not avail the appellant because tho 
receipt by him of the usufruct of the pro¬ 
perty was not as mortgagee in possession 
but as a trespasser. It is this finding of the 
Courts below which is assailed on appeal. 

Assuming, it is said, that tho plaintiff 
was a trespasser in possession it is con- 
ended that by holding possession for 12 
years adversely to the true owner ho ac- 
qmred a title as claimed by him, namely 
the status of a lawful mortgagee. In sup¬ 
port of the contention reliance is placed on 
some observations of Macpherson J. in 14 
c 1 294. It was there said that the 
mortgagee begins to prescribe from the 
date of the mortgage and if he holds ad 
verse possession as such for the statutory 
period, the raiyat can only recover posses¬ 
sion by redeeming him. That observation 
was in the nature of an obiter dictum, for 
in the case before him which was resisted 
by the defendant on the ground that he 
had been in possession not as a mortgagee 
but as a raiyat it was held that in fact the 
defendant had been in adverse possession 
of an interest as raiyat. There are decisions 
of other High Courts in which a person in 
possession as a mortgagee under a mortgage 
inviolate by statute has been held to have 

fh.T 1 a ? d ° btained b y lapse of time 
the limited right of a mortgagee. It was so 

held in 44 Mad 946“ and 39 Bom 587 3 

in a suit to redeem where the defendant 

eld under an invalid mortgage for over 

u i J e ?u S 1 a ? d 8efc up an absolute title, it was 
,. e . tbafc he could prescribe only for the 
limited interest of a mortgagee in posses¬ 
sion. On the other hand, doubt has been 
expressed in this Court whether such a 
limited interest as the relation of mortgagor 
and mortgagee can be created by prescrln 

tion. In 19 P L T 489* the question was not 

expressly decided but both Wort As C T 
and Manohar Lall J. inclined to the oni 
mon I’bat this limited interest could not 
accrue by adverse possession. In 47 Bom 


1* Jabbar v. Gulab Khan ( 1933 ) on a t t> 

Pat 288=144 I C 439=14 PL T qqi A 1 R 
2. Gopala Dw v Rami ( 1921 ) 8 A r r Mad iw 

17 Bom L R 630 396=39 Bom 587= 
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798° the question arose whether tenants 
claiming a permanent tenancy in service 
watan lands on the strength of a lease con¬ 
trary to the prohibition in Bombay Act 3 
of 1874 against alienation by a watandar 
had by adverse possession established a 
right to a permanent tenancy. Sir John 
Edge, in delivering the judgment of their 
Lordships, said, without expressly deciding 
the point, that: 

They are constrained to say that it is somewhat 
difficult to see how a stranger to a watan can ac¬ 
quire a title by adverse possession for 12 years of 
lands, the alienation of which was, in the interests 
of the state, prohibited. 

Again in 59 Mad 809 G the question was 
raised but not decided. But the decided 
cases mainly deal with the position in which 
the true owner seeks to redeem or to eject 
a person in possession under an invalid 
mortgage. In the present case the position 
is changed because the defendants who are 
the true owners have succeeded in recover¬ 
ing possession of the mortgaged property. 
Hence it is not necessary for us to decide 
what would have been the position had the 
present plaintiff been in possession and in 
the situation of a defendant to-a suit of that 
nature. The point which we have to decide 
is whether limitation for the suit instituted 
by him which is to recover his mortgage 
money is to run from 1916 at latest or from 
1930, the date on which he lost possession. * 
The position seems analogous to that in 44 
Bom 500. 7 Here a mortgage of watan lands 
was by statute permissible so far as it 
affected the life interest of the grantor but 
beyond that it was not valid so as to affect 
the interest of his successor. A suit was 
brought by the successor to recover posses¬ 
sion of the property and he succeeded on 
the finding that the mortgagee was since 
the death of his mortgagor, a trespasser. The 
latter then sued to recover his money and 
he sought to date limitation for the suit 
from the date when he was dispossessed of 
the land treating the receipt of the rent or 
produce of the land as a payment within the 
meaning of S. 20 (2), Limitation Act, giving 
a fresh start to limitation. It was held that 
time ran against him from the date of the 

5. Madhovrao Waman v. Raghunath Venkatesb, 

(1923) 10 A I R P C 205=74 I C 362=50 I A 
255=47 Bom 798 (P C). 

6. Daivasikhamani Ponnambala Desikar v. Peri- 

yanan Chetti, (1936) 23 A I R P C 183 = 162 
I C 465=63 I A 261=59 Mad 809 (P C). 

7. Ksishnaji Sakharam v. Kashim, (1920) 7 AIR 

Bom 48 = 67 I C 76 = 44 Bom 500 = 22 
Bom L R 385. 


death of his mortgagor on which date the 
mortgage as such came to an end. His pos¬ 
session thereafter 

was the possession of a trespasser claiming a limi¬ 
ted interest in the property as a mortgagee, but 
not the possession of a mortgagee. 

A similar view was taken in 7 Mad 539 8 
and 19 Bom 663. 9 That being so, we are 
unable to hold that the enjoyment of the 
usufruct of the property by the plaintiff 
year by year gave him a- fresh start for 
limitation for a suit to recover the money. 
On that finding the claim to a money decree 
fails. As to the alternative claim fora mort¬ 
gage decree Mr. K. K. Banarji for the ap¬ 
pellant did not feel himself in a position to 
press it and said he would be content if his 
client got a money decree but it may be 
pointed out that the mortgage having been 
entered into in violation of S. 46, Chota 
Nagpur Tenancy Act, could not, under 
that Section or S. 47, form the basis of a 
valid decree for sale. It is true that the land 
(and house) now in suit has ceased to be 
raiyati land and its status is chhaparbandi. 
But the change took place apparently about 
1928 and will not validate a transaction 
regarding the land which was previously 
invalid. It was faintly contended that if re¬ 
lief under the bond could not be given to 
the plaintiff he might be permitted to amend 
his pleading and asked to be treated as a 
person who has by prescription acquired an 
absolute title as owner. For this purpose he 
might be permitted to amend his plaint by 
adding a prayer to be restored to possession 
of the house. I do not think that at this 
late stage the plaintiff can be allowed to 
make such an amendment which would 
alter the character of the suit to a degree 
which does not seem to be permissible. In 
the result I would dismiss the apppeal 
with costs. 

Agarwala J. — I agree. 

g.n./r.k. Appeal dismissed . 


8. Pichandi v. Kandasami, (1884) 7 Mad 539. 

9. Venkaji Babaji Naik v. Shidramapa Balapa, 

(1895) 19 Bom 663. 
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Agarwala and Howland JJ. 

Chhatranath Das and others — 

Plaintiffs — Appellants. 

v. 

Kashinath Das and others — 

Defendants — Respondents. 

Appeal No. 695 of 1938, Decided on 5th 
February 1940, from appellate decree of 
Dist. Judge, Purnea, D/- 17th June 1938. 

Registration Act (1908), S. 17 (as amended 
in 1929) — Documents executed before amend¬ 
ment of S. 17 and not requiring registration 
—Amendment does not require them to be 
registered. 

The amendment of S. 17 in 1929 doeg not re¬ 
quire documents executed before that Act came 
into force and not requiring registration when they 
were executed, to be registered : 18 Bom 93 and 9 
Gal 68, Bel. on; A I R 1934 Bom 194, Disting. 

[P 497 C 2; P 498 C 1] 

S. C. Mazumdar and P. N. Sanyal — 

for Appellants. 

Jafar Imam, Rajanikant Sinha and Ram 
Anugarh N. Sinha — for Respondents . 

Agarwala J, —This is an appeal by tho 
plaintiffs from a decision of tho District 
Judge of Purnea reversing a decision of the 
Munsif. The appeal arises out of a suit for 
recovery of possession of khewats 13 and 
14 of village Maranga. The principal ques¬ 
tion in the suit was whether there had been 
an award by arbitrators in 1913 by which 
these khewats had been allotted to the 
plaintiffs or whether, as alleged by the 
defendants, there was no award in 1913 but 
that there was an award in 1919 by which 
the land in dispute was allotted to the de¬ 
fendants. The plaintiffs relied on Ex. 1 
which purported to be an award made on 
1st January 1913. The defendants relied on 
a similar document relating to an award 
purporting to be made in 1919. The trial 
Court refused to take in evidence the docu¬ 
ment tendered by the defendants on the 
ground that it was unregistered and found 
that the award of 1913 was genuine. The 
Appellate Court has rejected Ex. 1 also on 
ohe ground that it was not registered and 
has omitted to consider much of the evi- 
dence that was adduced by the plaintiffs. 

, 7?he first point that arises in this appeal 

fnin 10 ^ 61 ^he two awards of 1913 and 
1919 should have been admitted in evi¬ 
dence and considered by the Court below. 
It has been contended in support of the 
judgment of the Court below that S. 49, 
Registration Act of 1908 is a bar to the 
admissibility of either of the awards. That 
Section provides that no document required 

1940 P/63 & 64 


by S. 17 to be registered shall be received 
as evidence of any transaction affecting 
any immovable property or conferring any 
power to adopt, unless it has been regis¬ 
tered. There is no dispute that the two 
documents were of a nature which S. 17, 
Registration Act, as amended in 1929, re¬ 
quires to be registered or that such docu¬ 
ments were not compulsorily registrable 
under S. 17 as the Act stood before the 
amendment of 1929. The question therefore 
resolves into this, whether the amendment 
of S. 17 in 1929 requires documents exe¬ 
cuted before that Act came into operation 
to be registered. A similar question was 1 
raised in 18 Bom 92 1 in which it was held 
that S. 17, Registration Act of 1877, should 
not be construed as requiring a document^ 
to be registered which would not have 
required registration when it was executed. 

The learned Judges who decided that 
case followed the earlier decision of the 
Calcutta High Court in 9 Cal 68“ in which 
it was held that neither S. 17 of the Act of 
1877 nor the corresponding sections of the 
preceding Acts had the effect of rendering 
a document, which was not compulsorily 
registrable under the Act of 1864, inadmis¬ 
sible in evidence under tho succeeding Acts, 
without registration. Learned counsel for 
the respondents referred to the recent deci¬ 
sion of the Bombay High Court in 58 Bom 
419 3 in which a question arose regarding 
the admissibility of a rent-note executed in 
1865. Such a note was not compulsorily 
registrable at the time when it was exe¬ 
cuted but it was compulsorily registrable 
under S. 17 of the Act of 1908. The Act 


of 1866 had also rendered such documents 
compulsorily registrable and it contained a 
provision in S. 100 that documents which 
had not been compulsorily registrable be¬ 
fore 1865 but were then declared to be so 
registrable might be registered within one 
year from the date from which the new 
Act came into operation. The holder of the 
rent-note had not taken the precaution of 
availing himself of the benefit of this pro¬ 
vision of the Act of 1866 and in those cir¬ 
cumstances it was held that the document 
was rendered inadmissible in evidence by 
S. 49 of the Act of 1908. That case is 
clearly distinguishable from the present 
ca se. The Amending Act of 1929 does not 

1. Desai Motilal Mangalji v. Desai Parashotam 
Nandlal, (1894) 18 Bom 92. 


'A. warn uoomar BingH v. Kishari, (1883) 9 Cal 68. 
3. Datto Shivram v. Babasaheb Malhar, (1934) 

21 A I R Bom 194=150 I 0 555=58 Bom 419 
=36 Bom L R 359. 
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contain any provision similar to that of 
S. 100 of the Act of 1866 and the T. P. 
Amendment (Supplementary) Act (Act 21 
of 1929), S. 15, clearly supports the princi¬ 
ple of the earlier Bombay decision. S. 15 
(1) (b) provides that: “Nothing in this Act 
shall be deemed to affect the validity, in¬ 
validity, effect or consequences of anything 
already done or suffered before 1st April 
1930“ when the Supplementary Act came 
into operation. 

The decree of the Court below must be 
,set aside and the case be reheard. The 
'Appellate Court will afford the defence an 
opportunity of giving formal proof of the 
award of 1919 but no other fresh evidence 
will be admitted. The Court will also take 
into consideration, in determining the ques¬ 
tions which arise before it, the documen¬ 
tary and oral evidence in the case. The 
particular documents which the appellants 
complained had not been referred to by 
the Court below are Ex. 11 [(a rent decree 
obtained by the plaintiffs against certain 
tenants) and rent receipts produced by the 
plaintiffs (Ex. 4 series)]. It has also been a 
matter of grievance that the Court below 
has omitted to consider the fact that the 
rent receipts produced by the defendants 
were receipts granted by zamindari ser¬ 
vants who had been dismissed for misappro¬ 
priation and that it was the plaintiffs who 
produced all the documents of title relevant 
to the property in dispute. These matters 
will now be considered by the Court below 
and given their proper weight. The costs of 
this appeal will abide the result. 

Rowland J. — I agree. 

D.S./r.k. Decree set aside . 
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Agarwala J. 

Kuer Rai — Appellant. 

v. 

Baburam Kuer and others — 

Respondents. 

Appeal No. 363 of 1939, Decided on 29th 
February 1940, from decision of Dist. Judge, 
Saran, D/- 21st January 1939. 

(a) Lease—Registration — Person relying on 
unregistered patta admittedly in possession —- 
He can refer to it for explaining nature of his 
possession. 

If a person relying on the unregistered patta is 
admittedly in possession, he is entitled to refer to 
the unregistered patta for the purpose of explaining 
the nature of his possession, that is to say, for the 
purpose of explaining that he was let into posses¬ 
sion as a tenant : 18 P L T 1012 , Disting.; AIR 
1924 Pat 641 , Pel. on. [P 498 G 2; P 499 C 1] 


(b) Landlord and tenant—Landlord receiving., 
rent and not interfering with possession of 
tenants holding under settlement made by land" 
lord's mukhtar-am — Landlord can be held to 
have ratified settlement made by his mukhtaram. 

Where a settlement is made by a landlord’s 
mukhtar-am and the landlord receives rent from 
the tenants holding under such settlement and 
does not interfere with their possession, this is a 
circumstance from which it may not only be in¬ 
ferred that landlord ratified settlement by his 
mukhtar-am but it is also a circumstance from 
which it can be inferred that the mukhtar-am had 
authority to make the settlement. [P 499 O 1] 


Sarjoo Prasad — for Appellant. 

G. S. Prasad and Girijanandan Prasad 

— for Respondents . 

Judgment. — This is an appeal by the 
plaintiff from a decision of the District 
Judge of Saran reversing a decision of the 
Munsif of Chapra. The appeal arises out 
of a suit for recovery of 2 bighas odd. 
The plaintiff claimed the land under a regis¬ 
tered patta dated 15th September 1936, 
granted by defendant 4, the admitted land¬ 
lord of the property. Defendants 1 to 3 
resisted the claim on the basis of an un¬ 
registered patta granted to them on 1st May 
1929, by Kedar Prasad the mukhtar-am of 
defendant 4. The Court below has found- 
that defendants 1 to 3 were granted settle¬ 
ment by Kedar Prasad, that he had autho¬ 
rity to make the settlement, that even if he 
had not such authority the settlement was 
ratified by defendant 4 and that defendants 
1 to 3 are settled raiyats of the village. The 
decision is challenged on various grounds.. 
In the first place, it is contended that the 
unregistered patta on which the defendants 
relied was inadmissible for the purpose for 
which it has been used by the Court below, 
namely for explaining the nature of the de¬ 
fendant’s possession. Reliance was placed 
on the decision in 18 P L T 1012. 1 In that- 
case a person who was not in possession 
sued to recover possession basing his title 
on an unregistered patta and on receipts 
granted by the landlord, it was held that 
the Courts below were not justified in 
admitting the unregistered patta or the 
receipts for the purpose of proving that 
the plaintiff was entitled to recover posses¬ 
sion. The facts of the present case are quite 
different. A person relying on the unregis¬ 
tered patta is admittedly in possession and 
under the decision of this Court in5PLT 
541 2 he is entitled to refer to the unregis- 


1. Ramautar Singh v. Juthi Tatma, (1937) 18 

PLT 1012. 

2. Janki Kuer v. Brij Bhikhan Ojha, (1924) 11 

AIR Pat 641 = 79 I 0 26 = 3 Pat 349 = 5 
PLT 541. 
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tered pafcfca for the purpose of explaining the 
nature of his possession, that is to say for 
the purpose of explaining that he was let 
into possession as a tenant. The first objec¬ 
tion of the appellant is therefore overruled. 

With regard to the finding that defen¬ 
dant 4 ratified the settlement made by her 
mukhtar.am, the Court relied on a money- 
order coupon evidencing the receipt of 
money as rent of the disputed land by de¬ 
fendant 4 from defendants 1 to 3, and on 
receipts for rent granted by the gomasta 
and patwari of defendant 4. The learned 
advocate referred to the proviso to S. 54 (2), 
Bihar Tenancy Act, which provides that 
where rent is paid by money order an entry 
in the money order shall not be evidence of 
the relationship of landlord and tenant be¬ 
tween the persons who are described as 
such in the money order form. To the ex¬ 
tent to which the Court below relied on the 
coupon its finding with regard to ratification 
of the contract of defendant 4 is vitiated. It 
was also contended that the receipts granted 
by the gomasta and patwari of defendant 4 
were insufficient to establish ratification in 
the absence of it being shown that they were 
authorized to settle land with tenants by 
defendant 4. Now these receipts boar the 
words “tahsil khas malik” indicating that 
they wore receipts granted by the gomasta 
or patwari for money actually received by 
the landlord herself. The question of the 
authority of the gomasta and patwari there¬ 
fore does not arise to be considered. If the 
money was received by the landlord herself 
that is evidence on which a finding of rati¬ 
fication of the contract could be based. In 
addition to the receipts for rent there is the 
fact that from 1929 onwards defendants 1 
to 3 have been in possession of this land 
without any interference from the landlord. 
That is a circumstance from which it may 
not only be inferred that the landlord rati¬ 
fied the settlement by her mukhtar-am but 
it is also a circumstance from which it may 
be inferred that the mukhtar-am had autho¬ 
rity to make the settlement. In my opinion 
therefore the finding of the Court below 
that the mukhtar-am had implied authority 
to make the settlement and also the finding 
that the settlement by the mukhtar-am waB 
ratified by defendant 4 is based on evidence 
which supports the finding although the 
Court committed an error in relying also 
on the money order coupon. 

It was strenuously argued that the Court 
of Appeal below was wrong in placing on 
the plaintiff the onus of proving that the 


mukhtar-am had authority to make the set¬ 
tlement with defendants 1 to 3. In view of 
the evidence that I have already referred 
to, the question of onus is entirely immate¬ 
rial. There was evidence, as I have already 
indicated, on which the finding with regard 
to ratification and implied authority could 
be based and those findings must therefore 
be accepted. The appeal is accordingly dis¬ 
missed with costs to defendants 1 to 3. 

d.s./r.k. Appeal dismissed . 


a. i. n. ratna 4yy 

Varma and Meredith JJ. 

Nathu Chaudhziry and others 

Petitioners 

v. 

Emperor. 

Criminal Revn. No. 5 of 1940, Decided 
on 8th February 1940, against order of 

Sess. Judge, Darbhanga, D/- 12th Decem¬ 
ber 1939. 

(a) Criminal P. C. (1898), S. 239 (d) — In¬ 
fringement of S. 239 (d) is illegality—S. 537 is 
of no avail to remedy defect. 

The infringement of the provisions of S. 239 (d) 
would, if made out, constitute an illegality as dis¬ 
tinguished from an irregularity, so that the con¬ 
viction would require to be quashed, and S. 537 
can be of no avail to remedy the defect : AIR 
1938 P C 130, Rel. on. [p 500 C 2] 

(b) Criminal P. C. (1898), S. 239 (d) —Ques¬ 
tion of joinder and misjoinder depends upon 
form of accusation — Criminal intimidation by 
different servants of same master on different 
places on different occasions—Case does not 
fall under S. 239 (d) and joint trial is illegal. 

The question of joinder and misjoinder depends 
on the form of the accusation made rather than on 
the facts actually proved at the trial. This being 
so, the nature of the charge is really the crucial 
P° int - [P 501 C 1] 

Where the charge is that different servants of 
the same master have committed the offence of 
intimidation at different places on different occa¬ 
sions such acts would certainly not be part of the 
same transaction. The common purpose would not 
be enough to make offences part of the same trans¬ 
action, if the offenders act independently. Hence, 
the case is not one which falls within the terms of 
S. 239 (d) and the joint trial of the accused there¬ 
fore is illegal. [P 501 G 1, 2] 

(c) Criminal P. C. (1898), S. 239(d)— “Same 

transaction,** — Meaning of. 

The phrase “same transaction” used in 8.239(d) 
suggests in particular continuity of action and 
purpose. [p 501 C 1] 

Sir Sultan Ahmad and Harinarayan 
Prasad — for Petitioners . 

Government! Pleader _ for the Grown. 

Meredith J. —The four petitioners have 
been convicted under S. 506, I. P. C., and 
havo^ been sentenced to undergo rigorous 
imprisonment for one year each. Their 
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appeal has been dismissed by the learned 
Sessions Judge. The facts of the case are 
that the motor car of a certain Magistrate 
was damaged by the elephant of a rich 
zamindar, Janki Raman Misser, and a case 
was thereafter run against the zamindar, 
as master of the elephant, under S. 289, 
I.P.O. This case was eventually withdrawn 
after a transfer to another district, an apo¬ 
logy having been made for the incident. On 
10th July 1939, while the case was pending 
ten witnesses came to the Court at Labe- 
riasarai to be examined, and the same day 
a joint petition was filed by all ten before 
the Sub-Divisional Officer in the following 
terms : 

The facta for submission are that we are wit¬ 
nesses in the case Emperor v. Janki Raman 
Misser. One Nathu Chaudhury, servant of Janki 
Raman Misser was saying in presence of Sheikh 
Tabarak of villageRajkha, Jumrati of village Anar, 
Biso Mistry, Badri Mistry, Khubi Sahu of village 
Rajkha, Gulzar of village Anar and Dahaur Ohau- 
kidar of village Rajkha and Nathu Mallah, that I 
will also be killed in the same way as Mahondra 
Singh, clerk of Anar Factory, was killed and that 
he was the person who got him killed. Rijhan 
Misser, Rajnarain Singh and Satruhan Singh and 
othors, his servants, are always threatening us and 
asking us not to depose in the case. It is therefore 
prayed before your honour that investigation be 
made so that I may not bo put in danger of my 
life. The names of witnesses and their thumb 
marks are on the reverse. 

This petition was sent to the police with 
instructions to treat it as a first informa¬ 
tion. It will be observed that in the peti¬ 
tion the only specific charge made is of 
criminal intimidation on 24th July 1939, 
against one person, Nathu Chaudhury, 
petitioner 1. The police, however, even¬ 
tually submitted charge sheet against all 
four petitioners : against Nathu Chaudhury 
and Rijhan Misser for criminal intimidation 
at Laheriasarai on the 24th and against the 
other two petitioners Rajnarain Singh and 
Satruhan Singh, for a different incident, 
namely criminal intimidation of the wit¬ 
nesses said to have taken place on 10th 
July, at Anar Kothi, the village of the 
zamindar. The charge framed, upon which 
the petitioners were convicted was as fol¬ 
lows : 

That you Rajnarain Singh and Satruhan Singh 
on or about 10th July 1939 and you Nathu Chau¬ 
dhury and Rijhan Misser on 24th July 1939, at Anar 
Kothi and Laheriasarai, respectively, committed 
criminal intimidation by threatening Madhusudan 
Lai Das, Sheikh Tabarak and others with injury 
to their person with intent to cause alarm to the 
aaid Madhusudan Lai Das and others and thereby 
committed an offence punishable under S. 606, 
I. P. O. 

The evidence led in Court, which con- 
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sisfced only of the testimony of five of the 
persons who had joined in the petition, and 
of the investigating Sub-Inspector, was to 
the effect that on 10th July the witnesses 
had met together to come to Court on foot 
at a place near the elephants’ stable of 
Janki Raman Misser. Rajnarain Singh 
and Satruhan Singh (petitioners 3 and 4), 
servants of Janki Raman Misser, tried to 
persuade the witnesses not to depose for 
the Crown, and finally, threatened them 
that they would be killed as a certain 
Mahender Prasad had been killed. On 10th 
July the case was adjourned without hear¬ 
ing. The next date fixed was 24th July and 
the evidence was that on that date the other 
two petitioners, Nathu Chaudhury and 
Rijhan, who are also servants of Janki 
Raman Misser, met the witnesses in the 
Court compound and again asked them not 
to depose. Finally, they threatened the wit¬ 
nesses that they would be murdered like 
Mahender Prasad. In the afternoon, when 
the witnesses had been examined, they 
again met Rijhan and Nathu in the Court 
compound, who told them that they should 
now prepare themselves to die as Mahender 
Prasad had died. On this the witnesses 
filed their joint petition, to which I have 
already referred. 

The principal point taken for the peti¬ 
tioners is that the charge and the joint trial 
of all the petitioners upon that charge were 
illegal, as the occurrences were quite sepa¬ 
rate and were not part of the same transac¬ 
tion. This point was taken in the lower 
Appellate Court but the learned Judge was 
of opinion that the case was covered by 
S. 239 (d), Criminal P. C., which provides 
that persons accused of different offences 
committed in the course of the same trans¬ 
action may be charged and tried together. 
In my opinion, the case was not one which 
falls within the terms of S. 239 (d) and the 
joint trial of the petitioners was therefore 
illegal. There are many rulings upon the 
question of the exact significance of S. 239 
(d), but it is necessary to refer only to one 

_the Privy Council case 42 C W N 621. 1 

It is of course well-settled that the infringe¬ 
ment of the provisions of S. 239 (d) would, 
if made out, constitute an illegality as dis¬ 
tinguished from an irregularity, so that the 
conviction would require to be quashed, and 
that S. 537 can be of no avail to remedy' 

1. Babulal Chaukhani v. Emperor, (1938) 25 
A I R P C 130=174 I C 1=65 I A 168=ILR 
(1938) 2 Cal 295=32 SLR 476=39 Or L J 
462=42 C W N 621 (P C). 
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the defect. That has been reiterated in the 
ruling which I have just referred to. And 
we get it also from this ruling of the Privy 
Council, that the question of joinder and 
misjoinder depends on the form of the ac¬ 
cusation made rather than on the facts 
actually proved at the trial. This being so, 
the nature of the charge is really the crucial 
point. 

The learned Judge in the Appellate Court 
■below has observed, and rightly observed, 
that the phrase “same transaction,” used in 
S. 239 (d), suggests in particular continuity 
of action and purpose. But can it be said, 
having regard to the terms of the charge 
which I have quoted, that the accusation 
in the present case makes out any conti¬ 
nuity of action and purpose? Can it be said 
that the petitioners have all been charged 
in this charge with offences of criminal 
intimidation committed as part of the same 
transaction? In my view it certainly can¬ 
not. There is nothing at all in the charge 
from which it can be said that the alleged 
incidents of 10th July and of 24th July 
form part of the same transaction. The 
learned Judge has commented on the fact 
that all the petitioners are servants of the 
same master. That may be; but the fact 
that they are all servants of the same mas¬ 
ter and so connected with the same person, 
does not necessarily involve connexion with 
each other for the purposes of the offences 
charged. It seems to me perfectly possible 
ithat the petitioners’ master, who is a big 
zamindar, might be above conduct of this 
sort, while his underlings through excess of 
zeal on his behalf might independently re¬ 
sort to action of this kind at different places 
on different occasions. Such acts would 
certainly not be part of the same transaction. 

It has been pointed out that there is no 
evidence at all in the case of any conspiracy 
between the petitioners for the purpose of 
intimidation, nor was there any charge of 
conspiracy. It has been urged for the Grown 

a in matters like this each case must 
epend upon its own facts, and whether 
oil ences are or are not part of the same trans¬ 
action is more a question of fact than of law. 
We must however, as I have said, depend 
more on the nature of the accusation than 
on he facts proved; and the accusation in 
the present case does not involve anything 
from which it could be said that the ac¬ 
cused are charged with different offences 
as forming part of the same transaction. 
No doubt it may be possible to infer a 
common purpose in the varions acts alleged : 
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but common purpose would not bo enough 
to make offences part of the same transac¬ 
tion if the offenders act independently. 
The petitioners in the present case might 
all be under the orders of the same master, 
but that in itself would not justify the in¬ 
ference that they were in conspiracy with 
each other. 

In my view this is a clear case of mis¬ 
joinder and the joint trial of petitioners 
1 and 2 with petitioners 3 and 4 was illegal 
and involved moreover a clear possibility 
of prejudice. This being so, the convictions 
and sentences must be set aside. There 
remains the question whether a re-trial 
should be ordered. Our attention has been 
drawn to the harassment which the peti¬ 
tioners have undergone, to the long period 
that has elapsed, to the fact that the sole 
evidence is that of five of the complainants, 
even though the offence is said to have 
taken place actually in the Court compound. 
These are circumstances to which we must 
attach great weight. But we must also 
attach weight to the fact that the petitioner 
Nathuni at least was charged then and 
there without any delay and that both the 
Courts below were very favourably im¬ 
pressed by the evidence of the witnesses. 
The learned Sessions Judge has observed : 

The trying Magistrate was obviously impressed by 
the prosecution witnesses and on reading through 
their deposition I am also impressed. 

Later he says : ‘The prosecution evidence 
in the present case carries conviction.” He 
also observes that after the occurrence 
Nathu absconded for 12 days and the other 
petitioners for 26 days. I have already 
noticed the fact that the petition of com¬ 
plaint makes a specific charge only for the 
incident of 24th July and only against the 
petitioner Nathu Chaudhury. This being so, 

I am of opinion that a re-trial of the other 
three petitioners against whom nothing spe¬ 
cific was alleged in the complaint, is not 
necessary or desirable ; but in the case of the 
petitioner Nathu Chaudhury there was an 
accusation then and there, and there was 
the evidence of five witnesses upon which 
I do not desire to express any personal opi¬ 
nion, but with which, as I have said, the 
Courts below were much impressed. This 
being so, unless the Crown does not consider 
it necessary to proceed against him, Nathu 
Chaudhury should be re-tried for the alleged 
offence of 24th July. In the result there¬ 
fore I would set aside the convictions and 
sentences and direct that the petitioners, 
Bijhan Misser, Bajnarain Singh and Satru- 
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han Singh be acquitted and discharged from 
their bail and that the petitioner Nathu 
Chaudhury be re-tried unless the executive 
authorities do not desire to proceed against 
him. 


Varma J. — I agree. I should like to 

3ay a few words on the question of misjoinder 
of charges and misjoinder of trial. The lower 
Appellate Court has come to the conclusion 
that the offences of 10th July 1939 and 
24th July 1939 were committed in the 
course of the same transaction although the 
time and the place of occurrence were 
different. An argument was advanced in 
the Court below that the accused may have 
acted independently in an excess of zeal for 
the cause of their master. But the learned 


Judge says : 

In my opinion the circumstances definitely indi¬ 
cate otherwise. The witnesses were approached on 
two successive dates of hearing, and twice on the 
second day, by the servants on the same man in 
respect of the same case. These servants had no 
personal interest in the vordict in that case. The 
conclusion is obvious that either their master or 
some connexion of his was behind them in an 
attempt to intimidate the witnesses. The differ¬ 
ence of dates and of place is immaterial. 

When the learned Judge says that; the 
conclusion was obvious that either their 
master or some connexion of his was behind 


them in an attempt to intimidate the wit¬ 
nesses, he may be perfectly right. Each 
of these accused may have been influen¬ 
ced by the master or some person con¬ 
nected with the master ; but before a joint 
trial can be held to be permissible or justi¬ 
fiable it must be established that each one 
of the accused was so connected with the 
other accused that the act done by one of 
them may be said to have been done con¬ 
jointly with the others. It is this aspect of 
the law which has been dealt with in the 
decision of the Privy Council in 42 C W N 
621. 1 Evidently the learned Judge was 
thinking that perhaps a case of conspiracy 
was made out; but as there was no charge 
of conspiracy in this case the joint trial 
must be held to be illegal. 

D.s./R.K. Order accordingly . 
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Agarwala and Rowland JJ. 
Satruhan Prasad Singh and others — 

Plaintiffs — Appellants. 

v. 

Udai Pratap Narain Singh and others , 
Defendants and others , Plaintiffs — 

Respondents. 

Appeal No. 942 of 1937, Decided on 31st 
January 1940. 


(a) Specific Relief Act (1877), S. 42 — Suit 

for declaration that plaintiff has unqualified 
right to maintain and cut part of existing bunds 
according to necessities of irrigation is main¬ 
tainable. 

A suit for declaration that plaintiff has an un¬ 
qualified right to maintain and cut a part of the 
existing bunds according to necessities of irrigation 
and to close and repair them is maintainable. 

[P 503 O 2] 

(b) Practice—High Court interferes with dis¬ 
cretion of Court below when that discretion is 
not exercised judicially on full consideration of 
evidence. 

High Court does not interfere ordinarily with 
the discretion of the Court below when that discre¬ 
tion has been exercised judicially on a full consi¬ 
deration of the evidence in the case. Where the 
Court below has not directed its mind to the evi¬ 
dence in the case at all but has disposed of the suit 
on a preliminary objection, the High Court is not 
deviating from the ordinary rule in the matter of 
interfering with the discretion of the Court below 
when it does not accept the decision of the Court 
below. [P 504 0 1] 

Ray Gurusaran Prasad and Ray Paras 
Nath — for Appellants. 

Brahamdeva Narayan for B. P. Sinha — 

for Respondents . 

Agarwala J. —This is an appeal by the 
plaintiffs from a decision of the District 
Judge of Muzaffarpur reversing a decision 
of the Munsif of Sitamarhi. The plaintiffs 
are the proprietors of Mauza Kushahar in the 
Sub-Division of Sitamarhi. The defendants 
who are residents of villages Harnahi, Sun- 
darpore, Mahuaria, Rasidpur, Kamarauli, 
Siubar and Parsaunilon the north and north¬ 
west of village Kushahar, have been sued in a 
representative capaoity. The plaintiffs claim 
that they have a right to maintain and to 
cut a part of the existing bunds in the 
Lapaha Nala and Kabiria Bari and Bhuthie 
pynes according to the necessities of irriga¬ 
tion of the lands in Mauza Kushahar and 
also to close and repair the bunds. In 1911 
by a notification under S. 6, Bengal Embank¬ 
ment Act of 1882, the provisions of cl. (b) 
of S. 76 of the Act were extended to the 
District of Muzaffarpur. This had the effect 
of prohibiting the obstruction of any water 
course within the boundary of the Muzaffar¬ 
pur District without the previous permis¬ 
sion of the Collector of the district. 

In 1924 the plaintiffs erected a bund in 
the pynes mentioned above and on a dispute 
arising with Nawab Singh and others, who 
are defendants in the suit out of which this 
appeal has arisen, the latter were prohibited 
by an order under S. 144, Criminal P. C., 
from interfering with the bunds. In 1928, 
some of the plaintiffs again erected bunds 
and were prosecuted under S. 76 (b), Em¬ 
bankment Act, and fined for having erected 
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tho bunds without having obtained the 
permission of the Collector. As a result of 
this dispute between the plaintiffs and the 
defendants regarding the right to erect and 
cut the bunds as occasion requires, the 
plaintiffs instituted the present suit to 
establish the right which they claimed. The 
suit was decreed by the first Court after 
consideration of all the issues raised in the 
case. On appeal by the defendants the 
learned District Judge has held that the suit 
was not maintainable by reason of provi¬ 
sions of the Embankment Act read with 
S. 42, Specific Relief Act. Ho has therefore 
dismissed the plaintiffs’ suit without consi¬ 
dering the other issues raised in the case. 

The reason for the learned District Judge’s 
decision is that in his view the plaintiffs 
were not entitled to what he calls declara¬ 
tion based on a mere contingent right. This 
contention has been supported by the learned 
advocate for the respondents. The learned 
advocate contends that the effect of the 
notification under S. 6, Embankment Act, 
was to abrogate any right the plaintiffs may 
have had to erect or demolish tho bunds 
complained of except with the permission 
of the Collector of the District and that as 
it is impossible to predicate whether the 
Collector’s decision would be granted or 
withheld, the claim for a declaration which 
would be of use to the plaintiffs only if the 
Collector permitted .them to erect or de¬ 
molish the bunds should not be granted. 
Reliance was placed on a deoision of the 
Allahabad High Court in A I R 1934 All 
1064, 1 in which it was held that 

Declaratory relief being in the discretion of tho 
Court, it should not bo granted in anticipation of 
a contingency which may not arise. 

It may be observed however that the 


ground of the decision was that the learned 
Judges of the High Court were of opinion 
that in the circumstances of the case the 
Court below was not justified in exercising 
its discretion in granting the relief claimed 
by the plaintiff. No reference was made to 
Illus. (c), (d) or (e) of S. 42, Specific Relief 
Act, which are all cases of declaratory reliefs 
founded upon contingent rights, and the 
case was decided purely on its own facts. 
The next case referred to was 1 Pat l, 2 in 
which a claim for a declaration that the 
plaintiff was entitled to contribution from 
the defendants if and when the occasion 


arose was negatived. The learned Judgi 

1. Far j ad FatimjTBlM^Mujahid Abbas, (193 

21 A I R All 1064=152 I C 360. 

2. Rafiqud-din v. Asgar Ali, (1922) 9 A I R P 
392=63 I C 38=1 Pat 1=3 PLT 793. 


who decided that case pointed out that the 
plaintiff was neither claiming a declaration 
as to his legal character nor a declaration 
of his rights to any property in the sense 
in which the word “property” is used in 
S. 42, that is to say, a right to existing 
property. Here, in tho present case, the 
plaintiffs are claiming an existing right in 
respect of the bunds. 


The decision of the Privy Council in 39 
Mad G34 3 was also referred to. That was a 
case in which the Privy Council held that 
a presumptive reversionary heir was not 
entitled to a declaration of his right as 
reversionary heir during the lifetime of the 
widow of the last male holder. The deci¬ 
sion in that case does not appear to have 
any bearing on the facts of the present 
case. In 10 Cal 324 1, the Privy Council held 
that although the granting of a declaratory 
decree is discretionary with a Court yet in 
the class of case before it, which wa 3 a suit 
during the lifetime of a Hindu widow by a 
presumptive heir for a declaration that an 
alienation by her operated only during her 
lifetime, the grounds for the discretionary 
refusal of the decree should be very strong. 
This decision follows Illus. (d) of the Sec¬ 
tion and gives effect to it. In my view, 
therefore the ground given by the learned 
District Judge for holding that the plaintiffs 
were not entitled to a declaration sought 
for is not sustainable. As I have already 
pointed out above, the relief which the 
plaintiffs claimed in their plaint was an un¬ 
qualified right to maintain and cut a part 
of the existing bunds according to necessi- 
ties of irrigation and to close and repair 
them. Whether the effect of the Notifica¬ 
tion under S. 6 of the Aot is to abrogate 
the existing right to open or close bunds 
according to the practice prevailing at the 
date of Notification, for the purposes of 
irrigation, I have myself considerable doubt; 
but it is not necessary in the present appeal 
to decide that question because the learned 
advocate for the plaintiffs-appellants stated 
that he would be satisfied with a declara¬ 


tion tnao subject to the permission of the 
Collector the plaintiffs have the right to 
maintain and cut the bunds as claimed. 

The learned advocate for the respondents 
contends that the plaintiffs are not entitled 
t o th is qualified nght^jpasmuch as the right 

3. Janaki Ammal v. Narayanasami Aiyar (1916) 

Ar A A?//T?A 17=:37 1 ° 101=43 1 A 207=39 
Mad 634 (P C). 

4 * X £ ri , Koer v * Hansbutti Koerain, (1884) 30 

0a l = 10 1 A 150 = 13 C D R 418=4 Bar 
459 (P C). 
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they claimed in the plaint was an uncondi¬ 
tional right. The only case on which reli¬ 
ance was placed to this proposition is the 
decision of the Privy Council in 12 All 
587. 5 That was a case however in which 
their Lordships held on the evidence that 
the plaintiffs had failed to establish the 
rights which they claimed. The last objec¬ 
tion of the learned advocate of the res¬ 
pondents was that this Court should not 
interfere with the discretion of the Court 
below in refusing a declaration. This Court 
does not interfere ordinarily with the dis¬ 
cretion of the Court below when that dis¬ 
cretion has been exercised judicially on a 
full consideration of the evidence in the 
case. In the present instance the Court 
below has not directed its mind to the evi¬ 
dence in the case at all but has disposed of 
the suit on a preliminary objection. We are 
not therefore deviating from the ordinary 
rule of this Court in the matter of inter¬ 
fering with the discretion of the Court 
below when we do nob accept the decision 
of the Court below in a case where the dis¬ 
cretion has not been exercised judicially. I 
would therefore set aside the order of the 
Court below and direct under O. 41, R. 23, 
that the appeal be re-admitted and disposed 
of in accordance with law. The costs of this 
appeal will abide the result. 

Rowland J. — I agree. The Munsif had 
framed nine issues and the District Judge 
refers only to the plea raised by the defence 
that the provisions of the Embankment 
Act are a bar to the suit. This was issue 4. 
Now the relevant provision of the Civil 
Procedure Code is S. 9 which enacts that 
the Courts shall, subject to the provision 
herein contained, have jurisdiction to try 
all suits of a civil nature excepting suits of 
which their cognizance is either expressly 
or impliedly barred. There is nothing in 
the Embankment Act which is a bar to any 
right of suit. In discussing this issue the 
learned District Judge mixed up considera¬ 
tions of the effect of the Embankment Act 
which, it was contended, had taken away 
private rights. This appears to be the sub¬ 
ject-matter of issue 9 ; but that issue is not 
recited as one of the points for determina¬ 
tion. The learned District Judge also refers 
to S. 42, Specific Relief Act, which has 
nothing to do with the question whether 
the provisions of the Embankment Act are 
a bar to the suit and which Section inci¬ 
dentally he refers to as S. 41. I think it 

5. Maina v. Brijmohun, (1890) 12 All 587 = 17 
I A 187=5 Bar 624 (P C). 


desirable that Courts of Appeal in writing 
judgments should bear in mind the provi¬ 
sions of O. 41, R. 31, Civil P. C., which are 
analogous to those of O. 20, R. 4, regarding 
the judgment of the first Court. Each 
point which is for determination should be 
clearly set out, otherwise confusion of mind 
arises as in this case in which it hardly 
seems clear whether the District Judge re¬ 
gards himself as having disposed of issue 9 
or not. 

d.s./r.k. Order accordingly . 
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Harries C. J. and Manohar Lall J. 

Hamnandan Prasad Narayan Singh and 
another — Defendants — Appellants. 

v. 

Chandradip Narain Singh and others 

— Plaintiffs — Respondents. 
Appeal No. 9 of 1937, Decided on 26tb 
February 1940, from original decree of 
Sub-Judge, Gaya, D/- 24th September 
1936. 

* (a) Registration Act (1908), S. 28—ParceS 
of land not intended to form part of security 
inserted in mortgage deed to give jurisdiction 
to Sub-Registrar in whose district such land is 
situate — Registration is invalid — Such plea 
can be raised by mortgagor defendant even i£ 
he is party to fraud. 

There is no effective registration unless the deed 
of mortgage or sale relates to land situate in the 
sub-district in which the deed is registered. It is 
not sufficient that the land mentioned in the 
sale or the mortgage deed exists. The document! 
cannot be said to relate to land in a registra¬ 
tion district unless it was the intention of tho 
parties that such land, even if it exists, should in 
a sale deed be transferred or in a mortgage deed 
form part of the security. [P 509 C 1] 

Hence where a parcel of land which was -never 
intended to form part of security is inserted in 
the mortgage deed in order to give jurisdiction to 
the Sub-Registrar within whose district the land 
is situated tho registration is invalid, there being 
fraud on tho law of registration. The mortgagor 
can raise tho plea of want of valid registration 
even if he is party to the fraud on the law of regis¬ 
tration : Case law discussed . [P 509 G 1, 2} 

(b) Evidence Act (1872), S. 92 —Evidence io^ 
admissible to show that parcel of land inserted 
in mortgage deed was not intended to form part 
of mortgage security. 

Evidence is admissible though it may tend to 
show that tho property ostensibly mortgaged was 
not in fact intended to be mortgaged. There is 
nothing in S. 92 to render such evidence inad¬ 
missible. It is not evidence which varies the terms 
of the written document as between the parties 
and their representatives. It is evidence which 
goes to show that the document did not relate to 
land within the jurisdiction of the Sub-Registrar 
who registered it. Further, evidence of this kind 
is evidence which tends to render tho document 
invalid and as such is admissible under proviso 1 
to S. 92 of the Act. [P 610 O 2; P 611 0 12 
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(c) Registration Act (1908), Ss. 21 and 87— 
Property within district of Sub-Registrar not 
sufficiently described in mortgage deed so as to 
identify it—It cannot be said that Sub-Registrar 
has no jurisdiction to register it. 

From the fact that a land situate within the 
district of Sub-Registrar is not sufficiently des¬ 
cribed in the mortgage deed so as to identify the 
property it cannot be said that the Sub-Registrar 
has no jurisdiction to register the deed : 18 Cal 
556; AIR 1928 Cal 385 and 31 All 523, Dissent.', 
AIR 1929 P C 279 and dictum in 2 I A 210 
(P C), Rel. on. [P 512 C 1] 

S. M. Mullick, B. P. Sinha, Shambku 
Banneshwar Prasad, Prem Lall and 
J. C. Mullick — for Appellants. 

Sir Manmatha Nath Mukerji and Lai 
Narain Sinha — for Respondents. 

Harries C. J, — This is a defendants’ 
appeal from a decree of the learned Third 
Subordinate Judge of Gaya decreeing the 
plaintiffs’ claim in a mortgage suit. On 9th 
July 1921 the mortgage in suit was exe¬ 
cuted by defendants 1 and 2 in favour of 
Deoki Singh, the deceased father of plain¬ 
tiffs 1 to 3 and grandfather of plaintiff 4. 
The mortgage was for a sum of Es. 10,000 
carrying interest at the rate of 13 annas 
3 pies per cent, per mensem with annual 
rests. The claim was for Es. 34,268-13-6. 
A mortgage decree was passed by the learn¬ 
ed Subordinate Judge for Es. 39,261-0-11 

with future interest at six per cent, per 
annum till realization. The properties mort¬ 
gaged consisted of a 16 annas share in a 
village called Bara Keyam Paridpore and 
16 annas share in village Daniala covered 
by touzi No. 287 and situate in the Dis¬ 
trict of Gaya together with 5 kathas of land 
in village Mera within the Mahal Akbarpore 
Bhadwa covered by touzi No. 4593 and 
situate in the District of Patna. The mort¬ 
gage bond was registered in the District 
of Patna. 


• T * ^ e ^ e . n dants took a number of pleas 
in their written statement but for the pur¬ 
poses of this appeal it is only necessary to 
refer to one of them. They pleaded inter 
alia that the mortgage bond could not be 
enforced by reason of the fact that it had 
fi? O0n validly registered. According to 

6 ?*?^ anfc8 fch 0 only properties mort¬ 

gaged effectually were the villages of Bara 

Keyam Jandpore and Daniala. Both these 
villages were situate in the Gaya District 
and therefore the Sub-Eegistrar at Patna 
a no jurisdiction to register the mortgage. 
It was alleged by the defendants that the 
o kathas of land in village Mera situate in 
Patna District were never intended to form 
part of the mortgage security and that that 


parcel of land was only inserted in tho 

mortgage deed as a device to defraud the 
registration laws. 

The learned Subordinate Judge found all 
the issues except the one as to registration 
in favour of the plaintiffs. lie however ac¬ 
cepted the defendants’ contention that the 
5 kathas of land in village Mera in the 
Patna District were never intended to form 
part of the security and that the insertion 
of the same was a device to defeat the 
registration law. Tho Subordinate Judge 
however came to the conclusion that tho 
defendants were themselves parties to this 
fraud and therefore they could not set up 
their own fraud to avoid the effect of the 
mortgage bond which they had executed. 
The result of his findings was that he pass¬ 
ed a decree as indicated previously. Tho 
appellants argument has been confined in 
the main to the question of registration. 
No point has been taken on any other of 
the issues which the learned Subordinate 
Judge decided against the defendants. 

On this question of registration the defen¬ 
dants’ case was that the 5 kathas of land 
in Mera in the Patna District had been 
inserted to defraud the registration law. 
According to the defendants they were in 
urgent need of money. Defendant 1 had to 
meet the expenses of a criminal case which 
had been instituted against him, and he had 
instructed a well-known lawyer in this 
district, namely Mr. Hasan Imam, who 
lequired his fees in advance. It was esti¬ 
mated that Es. 10,000 would be required 
for the expenses of the defence in this cri¬ 
minal case and accordingly the defendants 
approached Deoki Singh for a loan of that 
amount. Deoki Singh agreed to lend the 
money and it is said that he was quite 
satisfied with 16 annas share in the two 
villages in the Gaya District. It appears 
that he already held a usufructuary mort¬ 
gage of these two villages, but the interest 
of the mortgagor in the villages far exceed¬ 
ed the value of Es. 10,000. As these two 
villages were situate in the Gaya District 
registration would have to be effected either 
at Gaya or Jehanabad ; but according to the 
defence, there was no time to go to either 
Gaya or Jehanabad as the presence of 
defendant 1 at Patna was essential to in¬ 
struct his counsel, Mr. Hasan Imam. 

An attempt was made to obtain tho 
money before the deed was registered, but 
Deoki Singh would not agree to this. On 
behalf of the defendants it is said that 
owing to this urgency Deoki Singh agreed 
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that 5 kathas of land in Mera in the Patna 
District should be inserted in the mortgage 
in order to enable the deed to be registered 
in the Patna District and thus avoid the 
delay in going to Gaya or Jehanabad. It is 
to be observed that the 5 kathas of land in 
village Mera are not defined in any way. 
No boundaries are given and there is nothing 
in the deed to suggest what kind of land in 
Mera was mortgaged. Mortgaging a mere 
5 kathas of land without any description 
whatsoever would give the mortgagee no 
security of any kind. It would be impos¬ 
sible to bring such land to sale because it 
could not be identified. 

On behalf of the plaintiffs however, it 
was alleged that the 5 kathas of land in 
village Mera were intended to form part of 
the security. It is said that one Bedman 
Missir negotiated the loan and that he 
persuaded Deoki Singh to insist that some 
property in village Mora should be included. 
It was alleged that Bedman Missir who 
lived in Mera had acquired under a deed 
of gift some land in a village called Puran 
from his mother-in-law and Bedman Missir 
persuaded Deoki Singh to obtain a mortgage 
of some property in Mera so that Bedman 
Missir could exchange his property in Puran 
for property in Mera in the event of Deoki 
Singh enforcing his mortgage and obtaining 
possession of the Mera property by pur¬ 
chase in execution of his decree. 

The learned Subordinate Judge declined 
to accept the plaintiffs’ version of this tran¬ 
saction. It is clear that the explanation 
given by the plaintiffs of the part played 
by Bedman Missir in this transaction can¬ 
not possibly be true, as Bedman Missir did 
not obtain any property in Puran by deed 
of gift until 20th May 1922, whereas the 
mortgage in suit was dated 9th July 1921. 
Further, it would be extremely difficult to 
accept the plaintiffs’ version that the land 
in village Mera was intended to form part 
of the security. As I have stated, the land 
is not described in any way and could not 
effectively be brought to sale in execution 
of a mortgage decree. Chandradip Narain 
(P. W. 2) admitted that he was aware that 
a full description of property should be 
given in deeds, and he admitted that when 
his father saw the draft mortgage bond 
he did not require the boundaries of the 
5 kathas of land to be mentioned. Neither 
did they require defendant 1 to mention in 
the kobala the khasra number of the land 
at Mera nor whether the land was raiyati 
bakasht or sikan or waste or cultivated land. 


From the evidence adduced on behalf of the 
plaintiffs, it is clear that the land at Mera 
was never inspected and Deoki Singh ap¬ 
pears to have known little or nothing about 
this village. Yet 5 kathas of land in this 
village is stated to be part of the security. 

On behalf of the defendants a number of 
witnesses were called who stated that the 
5 kathas of land in Mera in the Patna Dis¬ 
trict were mentioned in the mortgage deed 
merely for the purposes of registration. 
According to these witnesses, it was never 
the intention of either of the parties to the 
mortgage deed that this 5 kathas of land 
should be effectually mortgaged and form 
part of the mortgage security. SirManmatha 
Nath Mukerji who has appeared on behalf 
of the plaintiff-respondents has challenged 
the finding of fact of the learned Subordi¬ 
nate Judge and has asked the Court to ac¬ 
cept the evidence of Raktoo Singh (D. W. 5). 
This witness supported the defendants’ story 
that there was great urgency in the matter. 
At page 31 in the supplemental paper-book 
he stated : 

He (Deoki Singh) said that he would pay the 
money after the bond was registered. Ramnandan 
then said that as the counsel wanted Ramnandan 
the next morning there was no time for registra¬ 
tion of the deed and so he would execute the bond 
and get it attested by any pleader if Deoki Singh 
so chose and on that Deoki Singh should advance 
the loan. But Deoki Singh said that he would not 
pay the money before the registration of the bond. 
Ramnandan then said that he could not go to 
Jehanabad to register the deed as his counsel 
wanted him the following morning with the 
papers. To that Deoki Singh said that there was 
no necessity to go to Jehanabad to register the 
bond and that the bond could be registered at 
Patna if 2 to 4 kathas of land situate at Patna 
was given as security in the mortgage bond. Ram¬ 
nandan agreed to this proposal. Ramnandan then 
asked Lalli Dal to say what 2 to 4 kathas of land 
in the district of Patna should be mortgaged by 
the bond and Dalli Dal said that 2 to 4 kathas of 
village Mera should be given as mortgage. Deoki 
Singh and Ramnandan agreed to the same. 

It is true that this witness says that 2 to 
4 kathas of land were agreed to be given in 
mortgage but it is clear that no attempt 
was made to identify this land and that 
the 2 to 4 kathas of land were only to be 
inserted in the mortgage to enable it to be 
registered at Patna. The other witnesses 
make it clear that the 5 kathas mentioned 
in the mortgage deed were never intended 
to form part of the security, and in my view 
that is the true effect of Raktoo Singh’s 
evidence. The very fact that no attempt 
whatsoever was made by either of the 
parties to identify the land, though the 
plaintiffs well knew that such was essen- 
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tial, establishes to my mind beyond all 
doubt that 5 kathas of land in Mera in the 
Patna district were only mentioned in the 
mortgage deed to enable the document to 
be registered in Patna. The nature of the 
property and the urgency support the de¬ 
fendants’ contention, and in my view the 
learned Subordinate Judge was right in 
holding that the 5 kathas mentioned in the 
deed were never intended to form part of 
the mortgage security. It has been urged 
by Sir Manmatha Nath Mukerji on behalf 
of the respondents that as the 5 kathas of 
land exists it must be regarded as having 
been mortgaged, and that being so the deed 
could validly be registered in the Patna 
District. S. 28, Registration Act, 1908, 
deals with the place for registering docu¬ 
ments relating to land. The Section is in 
these terms : 

Save as in this part otherwise provided, every 
document mentioned in S. 17, sub-s. (1), els. (a), 
(b), (c) and (d), and 8. 18, els. (a), (b) and (c), shall 
be presented for registration in the office of a Sub- 
Registrar within whose sub-district the whole or 
some portion of the property to which such docu¬ 
ment relates is situate. 


A mortgage bond for Rs. 10,000 requires 
registration, and by the terms of S. 28 it 
can be registered in the office of a Sub- 
Registrar within whose sub-district the 
whole or some portion of the property to 
which the mortgage relates is situate. The 
question to be decided in this case is whe¬ 
ther this mortgage related to or included 
any property in the sub-district of the Sub- 
Registrar who registered it. If the docu¬ 
ment relates to no such property, then the 
mortgage bond has not been validly regis¬ 
tered. This Section has been considered by 
their Lordships of the Privy Council in a 
number of cases. The first case was 41 Cal 
972.* In that case the plaintiffs’ (appel¬ 
lants ) claim was based on a mortgage decree 
passed in a suit brought in the High Court 
at Calcutta on its original side to enforce a 
mortgage executed in the plaintiffs’ favour. 
The defendants (respondents) were the 
mortgagor (who *did not appear) and two 
other persons who disputed the mortgagee’s 
title. These defendants (who had not been 
parties to the suit on the mortgage) alleged 
that the mortgage deed had not been legally 
registered, because no portion of the pro¬ 
perty mortgaged was situated in Calcutta 
where the deed had been registered and the 
decree had therefore been made by a Court 


i. Harendra Lai Roy v. Haridasi Debi, (1914) 1 

cJ9 R 72 P (Pc1 =23IO 637 = 41 IA110=41 


which had no jurisdiction to entertain a 
suit on the mortgage, and the plaintiff had 
no title to maintain the suit. 

The only portion of the property in the 
mortgage deed alleged in the suit on the 
mortgage to be situate in Calcutta, was 
parcel No. 28 in the schedule, and was des¬ 
cribed as “25 Guru Das Street;” but the 
property so described was found to be non¬ 
existent, the wrong description being said to 
be duo to a mistake though no evidence of 
it was given. The Court directed an amend¬ 
ment, and the description was altered to 
25 Ashutosh Dey Lane” which was in 
Calcutta, and was comprised within the 
same boundaries as those given in parcel 
No. 28 of the schedule to the mortgage 
deed. In the present suit no evidence was 
given either by the mortgagor or the mort¬ 
gagee to show that there had been any mis¬ 
take in the description of the property, but 
it was proved by the defendants that the 
property contained within the boundaries 
given in parcel No. 28 was property which 
did not belong and never had belonged to 
the mortgagor. Both the Courts below, like 
the High Court in the suit on the mortgage, 
found without any evidence that there had 
been a mistake in the entry of parcel No. 28 
and held that part of the property being in 
Calcutta the deed had been properly regis¬ 
tered there, and that the decree in the 
mortgage suit had been rightly made and 
with jurisdiction. 

It was held by their Lordships of the 
Privy Council, reversing the decision of the 
High Court, that it was open to the defen¬ 
dants (not having been parties to the mort¬ 
gage suit) to contest the validity of the 
decree, and for the same reason the direc¬ 
tion of the High Court that the entry in the 
schedule should be amended did not affect 
them, and that under the circumstances of 
the case the onus was on the plaintiff to 
show that the entry in that parcel was not 
a fictitious entry, which onus he had not 
discharged. Further, their Lordships held 
on the conduct of the parties and the evi¬ 
dence in the case, that that parcel was in 
fact a fictitious entry and represented no 
property that the mortgagor possessed or 
intended to mortgage, or that the mort¬ 
gagee intended to form part of his security. 
Such an entry intentionally made use of by 
the parties for the purpose of obtaining 
registration in a district where no part of 
the property actually charged and intended 
to be charged in fact existed, was a fraud 
on the registration law and no registration 
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obtained by means thereof was valid. No 
such fictitious item inserted to give a colour¬ 
able appearance to the deed relating to 
property in Calcutta when in reality such 
was not the case, could bring the deed 
within the limited jurisdiction of the Court. 
The High Court therefore had no jurisdic¬ 
tion to make the decree; and the deed not 
having been registered in accordance with 
the Registration Act (3 of 1877), the mort¬ 
gagee had no title to maintain the suit. 

It will be noted in this case that the pro¬ 
perty inserted in the deed was a fictitious 
property which did not belong to the mort¬ 
gagor. The mortgage deed, therefore, did 
not relate to any property in Calcutta and 
could not be registered there so as to give 
the High Court of Calcutta jurisdiction in 
the matter. 

This case was followed in 48 Cal 509. 2 
In that case a mortgage bond for Rs. 8000 
which purported to mortgage a 7 anna 
share in a village in the Darbhanga District 
and 1 kauri share in the Muzaffarpur Dis¬ 
trict was registered only in the Muzaffar¬ 
pur District. The mortgagor had purchased 
the 1 kauri share shortly before the execu¬ 
tion of the mortgage and in order that he 
might register in Muzaffarpur. He paid 
Rs. 50 for the 1 kauri share, but there was 
no registered instrument or delivery of pos¬ 
session as required by S. 54, T. P. Act, 
1882. Their Lordships found that none of 
the parties intended that the 1 kauri share 
should vest in the mortgagor, or pass under 
the mortgage and subsequently, held that 
the mortgage was invalid under S.54.T.P. 
Act, under which a mortgage for over Rs. 
100 can be made only by a registered 
instrument. In this case the property in¬ 
serted in the mortgage actually existed, 
though the mortgagor’s title to it was 
defective. It was not fictitious property in 
the sense that it did not exist, but as the 
property had not vested in the mortgagor 
and was never intended to pass under the 
mortgage it was held that the document 
did not relate to any property situate in the 
Muzaffarpur District, and therefore the 
mortgage could not be validly registered in 
that district. 

The matter was again considered by their 
Lordships of the Privy Council in 56 All 
468. 3 In that case a sale deed comprised 

2. Biswanath Prasad v. Chandra Narayan, (1921) 

8 A I R P C 8=63 I C 770 = 48 I A 127=48 
Cal 509 (P C). 

3. Collector of Gorakhpur v. Ram Bunder Mai, 

(1934) 21 A I R P C 157=150 I C 545=61 I A 
286=56 All 468 (P C). 


four villages within the D sub-district for 
registration purposes and also a one-third 
share in a garden, room within the G sub¬ 
district. The deed gave the purchasers no 
access to the garden-room, and one of the 
purchasers admitted that it was of no value 
to them. The deed was registered in the 
G sub-district. It was held that the deed 
was not validly registered under the Regis¬ 
tration Act, 1908, S. 28, as the evidence 
showed that the parties did not intend that 
the share in the garden-room should really 
be sold, its inclusion in the deed being a 
mere device to evade the Act. It was further 
held that the word “fictitious” used in 41 
Cal 972, 1 is not confined to non-existing 
property; it is satisfied if the deed does not 
relate to a specified property for any effec¬ 
tive purpose of enjoyment or use. At p. 495 
Lord Blanesburgh, who delivered the judg¬ 
ment of the Board, observed as follows : 

In reaching that conclusion however they failed 
to refer to or take into account all the circum¬ 
stances which their Lordships have detailed, and 
it becomes the duty of the Board to consider the 
question afresh in their light. 

They have done so and, having regard specially 
although not exclusively, to the facts that this 
undivided share in this sitting room was agreed by 
one of the purchasers to be of no value, that both 
in respect of the interest taken in it and in respect 
of its complete inaccessibility it was incapable 
either of being utilized or enjoyed by the purchaser, 
that the vendor refused to include in the sale any 
subject in Gorakhpur to which these disadvantages 
did not attach, they think that one of two infer¬ 
ences alone is possible : either that it was never 
intended by either party that the sitting room 
should for any purpose other than that of regis¬ 
tration be subject of sale at all, or that the vendor 
only included it because he know that it never 
could become an effective subject of enjoyment or 
occupation by the purchasers. The word ‘fictitious’ 
used in 41 Cal 972 1 i3 not confined to non-existing 
properties. It is satisfied if the deed does not 
‘relate’ to the specified property for any effective 
purpose of enjoyment or use. 

The last case decided by their Lordships 
of the Privy Council is the case in 59 Mad 
539. 4 In that case in a sale of land situated 
in one registration district there was in¬ 
cluded a yard of land situated in another 
registration district in which the purchaser 
neither resided nor owned property. There 
was no explanation of the use to which he 
could put it. The title of the vendor to it 
was doubtful, the purchaser made no at¬ 
tempt to take possession of it and it was 
built over by the owner of adjacent pro¬ 
perty. In those circumstances, their Lord- 

4 Venkata Rama Rao v. Sobhanadri Appa Rao, 
(1936) 23 A I R P C 91 = 161 IO 29=63 I A 
169=59 Mad 539 (P C). 
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s hips held that there was no intention to 
convey the square yard of land and the 
registration of the sale deed in the district 
in which the yard of land was situated was 


a device to evade the law of registration. 
There was therefore no effective registra¬ 
tion and the deed was invalid. 

In my view these cases lay down that 
there is no effective registration unless the 
deed of mortgage or sale relates to land 
situate in the sub-district in which the 
deed is registered. It is not sufficient that 
the land mentioned in the sale or the mort¬ 
gage deed exists. The document cannot be 
said to relate to land in a registration dis¬ 
trict unless it was the intention of the par¬ 
ties that such land, even if it exists, should 
in a sale deed be transferred or in a mort¬ 
gage deed form part of the security. In the 
present case 5 kathas of land certainly exist 
in village Mera ; but the insertion of these 
5 kathas in the mortgage deed gave the 
mortgagee no security whatsoever. The 
land being undefined could not effectually 
form part of the security, and on the evi¬ 
dence it is clear that it was never intended 
to form part of such security. It follows 
therefore that if the defendants can raise 
this question the registration of this mort¬ 
gage deed must be held to be invalid. 

The learned Subordinate Judge, as I have 
already stated, came to the conclusion that 
as the defendants were a party to this fraud 
on the registration law, they could not now 
allege that the document had not been 
validly registered. The learned Judge relied 
upon the case in 55 Mad 507 6 in which it 
was held that a vendor of immovable pro¬ 
perty cannot be allowed to plead or to take 
advantage of the invalidity of the registra¬ 
tion of his sale deed on the ground that by 
the inclusion of a particular item of pro¬ 
perty in the document and getting the 
document so registered in an office where 
otherwise it could not have been registered 

a *M. a ? n r0 gistration law was com- 
mitted, in which he participated. Their 
.Lordships laid down that as a general rule 
a plaintiff cannot plead his own fraud or 
illegal act as a basis of his claim or as a 
necessary step towards the success of his 
claim. His position in that matter was not 
made better by showing that the defendant 
ad^ joined him in the fraud or illegal act or 
by the fraud or illegal act not being pleaded 
but coming to light in the course of the trial 


5. Venkataswami v. Venkata Subbayya, (1932) : 

rA?r [ ? »| 11==139 1 0 4 04=55 Mad 507^ 
68 MLJ 77. 


of the suit or even in the hearing of an 
appeal. The rule applied even where the 
fraud or illegality disclosed was in contra¬ 
vention of some rule of public policy embo¬ 
died in a statute. In this case Reilly J. 
relied on a number of English authorities 
and did not refer to the decisions of their 
Lordships of the Privy Council to which 
reference has already been made in this 
judgment. Anantakrishna Ayyar J. also 
referred to a large number of English cases 
and at the end of his judgment stated : 

Tko Privy Council decisions in 41 Cal 972* and 
48 Cal 509 2 aro not really applicable to the exact 
point that we aro now considering. The question 
there was not whether thoplainti/T could be allowed 
to set up his own fraud, but whether registration 
was properly and validly effected when thequestion 
arose with reference to third parties. 

In my judgment, this Madras case is no 
authority for the proposition that a mort¬ 
gagor defendant cannot raise this question 
of want of valid registration though he may 
be a party to the fraud on the registration 
laws. In 48 Cal 509 2 a mortgagor defen¬ 
dant raised the sanpe question; and their 
Lordships of the Privy Council held that 
the deed had not been validly registered. 
That was a case in which the executants of 
the mortgage deed were sued and where 
they, who were parties to the fraud, suc¬ 
cessfully pleaded want of valid registration. 
The question did not arise with reference to 
third parties, as stated by Anantakrishna 
Ayyar J. but arose in a suit between the 
mortgagees and the mortgagors. Again in 
the most recent case, namely 59 Mad 539,* 
the plaintiff was allowed to put forward the 
fraud of his father who had acted as his 
guardian when the property in question 
was sold. It appears to me that the Court 
is bound to hold that the defendants are 
entitled to raise this plea having regard, in 
particular, to the decision of their Lord- 
ships of the Privy Council in 48 Cal 509. 2 
In my view the learned Subordinate Judge 
was wrong in holding that the mortgagor 
defendants in this case could not raise the 
question of want of valid registration. It 
was further urged by Sir Manmatha Nath 
Mukerji on behalf of the respondents that 
the learned Subordinate Judge was wrong 
in admitting evidence as to the intention 
of the parties to this mortgage. He relied 

upon S. 92, Evidence Act. That Section is 
in these terms : 


When the terms of any such contract, grant or 

other disposition of property, or any matter required 

by law to be reduced to the form of a document, 
have been proved according to the last Section, no 
evidence of any oral agreement or statement shall 
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be admitted, as between the parties to any such 
instrument or their representatives-in-interest, 
for the purpose of contradicting, varying, adding 
to, or subtracting from, its terms. 

To this Section there are a number of 

provisos, and by proviso (1): 

Any fact may be proved which would invalidate 
an)' document, or which would entitle any person 
to any decree or order relating thereto; such as 
fraud, intimidation, illegality, want of due execu¬ 
tion, want of capacity in any contracting party, 
want or failure of consideration, or mistake in 
fact or law. 

Sir Manmatha Nath Mukerji has relied 
upon a number of cases, the first of which 

is A I R 1927 All 422° in which Ash¬ 
worth J. appears to have held that evi¬ 
dence as to intention was not admissible 
in considering the question of registration. 
The point was again expressly considered 
by Mukerji J. in AIR 1929 All 578.' 
The learned Judge held that it was not 
open to a party to a registered sale deed to 
prove an oral agreement by evidence either 
oral or documentary contemporaneous with 
the sale deed, that in spite of a certain 
property, belonging to^ the vendor, being 
entered in the sale deed, title to it would 
not pass to the vendee. He further held 
that where the parties intended to hood¬ 
wink the Sub-Registrar by entering a piece 
of property within his jurisdiction in the 
sale deed, in order to give that officer juris¬ 
diction, the parties contemplated a fraud 
on the law of registration and so should not 
be granted any relief in a Court of Justice. 
A similar view was taken by the Bombay 
High Court in 49 Bom 821.® At p. 825 

Macleod C. J. stated : 

The appellant relies for his argument that there 
was a fraud on registration on two cases, 41 Cal 
972, 1 in which it was held that none of the pro¬ 
perties appearing in the document to be registered 
was within the jurisdiction of the Registrar, and 
therefore registration was invalid, and 48 Cal 
509 2 in which it was proved that the transferor 
had no title to the property mentioned in the 
transfer deed which would bring it within the 
jurisdiction of the Registrar. Neither of those 
cases is applicable to the facts in the present case. 
But the appellant wishes us to extend those deci¬ 
sions to the facts before us. We are concerned at 
present with the registration of the sale deed. The 
Registrar had jurisdiction to register that docu¬ 
ment, because a portion of the property mentioned 
in the deed was within his jurisdiction. Clearly, if 
no property belonging to the transferor appearing 
in the document to be registered is within the 

6 . Lachman Das v. Ram Prasad, (1927) 14 A I R 

All 422=100 I C 1029=49 All 680=25 ALJ 

349. 

7. Ram Krishna v. Anand Krishna, (1929) 16 

A I R All 578=118 I G 589. 

8 . Yishvanathbhat Annabhat v. Mallappa, (1925) 

12 A I R Bom 514=92 I C 628=49 Bom 821 

=27 Bom L R 1103. 


jurisdiction of the Registrar, registration by such 
Registrar of that document would be invalid. But 
we are not prepared to go further and say that 
evidence can be led with regard to the intention 
of the parties at the time the principal document 
was registered to deal again with the portion of 
the property which was within the jurisdiction of 
the Registrar and which rendered its registration 
valid. 

These cases certainly afford support for 
the contention that evidence as to the in¬ 
tention of the parties is not admissible ; 
but in my view such evidence has been 
clearly admitted by their Lordships of the 
Privy Council in the cases to which I have 
referred. In the Calcutta cases, evidence 
was adduced to show that the property 
was fictitious in 41 Cal 972, 1 and that the 
mortgagor’s title to it was imperfect in 48 
Cal 509. 2 Further evidence was admitted 
in the latter case with a view to showing 
that the property was never intended to 
form part of security. In 56 All 468 3 their 
Lordships at page 494 made the following 
observation : 

In the High Court the learned Judges were of 
opinion, and their Lordships think rightly so, 
that they were bound to go into this question of 
intention, and having done so they arrived at the 
conclusion that the entry of the sitting room in 
the deed was not a fictitious entry within the 
meaning of the decision of the Board already cited. 

Here they expressly approved of the 
view of the learned Judges of the Allaha¬ 
bad High Court that the Court was bound 
to go into the question of intention. In the 
judgment of Lord Blanesburgh reference is 
made to the evidence. At p. 494 there ap¬ 
pears this observation : 

And this conclusion is assisted by some evidence 
of Shiam Rathi, the scribe who prepared it. He 
asked his principal, Ram Ghulam, why a third 
share of the room was being entered in the deed, 
as it would be of no use whatever. The answer 
given in no way disputes that statement of Shiam 
Rathi’s who was an ingenuous witness. He knew, 
he said, that if he agreed that the room was men¬ 
tioned in the deed merely to enable its being re¬ 
gistered at Gorakhpur the suit would fail on the 
ground of invalid registration. Yet both Courts 
held that the registration was valid. 

In this case their Lordships dealt at 
length with the question of intention and 
the evidence relating to it. In the most 
recent case, 59 Mad 539, 1 their Lordships 
again considered the question of the inten¬ 
tion of the parties. It appears to me that 
if the question, which has to be decided, is 
the intention of the parties, evidence must 
be admissible though it may tend to show 
that property ostensibly mortgaged was not 
in fact intended to be mortgaged. In my 
view there is nothing in S. 92, Evidence 
Act, to render such evidence inadmissible. 
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It is not; evidence which varies the terms 
of the written document as between the 
parties and their representatives. It is evi¬ 
dence which goes to show that the docu¬ 
ment did not relate to land within the 
jurisdiction of the Sub-Registrar who regis¬ 
tered it. Further, it may well be said that 
evidence of this kind is evidence which 
tends to render the document invalid and 
such is admissible under Proviso 1 to S. 92, 
Evidence Act. In my judgment, the evi¬ 
dence as to the intention of the parties in 
this case was admissible and was rightly 
admitted by the learned Judge. Lastly, it 
was contended by the appellants that the 
Sub-Registrar had no jurisdiction whatso¬ 
ever to register this mortgage by reason of 
the fact that the property situate in Mera 
village was not sulliciently described. It 
was accordingly urged that this provided 
another ground for dismissing the plaintiffs’ 
claim. This point does not appear to have 
been urged in the Court below. Section 21, 
Registration Act, provides : 

No non-testamentary document relating to im¬ 
movable property shall be accepted for registration 
unless it contains a description of such property 
sufficient to identify the same. 

It is urged that the land in Mera con¬ 
tains no description sufficient to identify it. 
What was said to be mortgaged was 5 
kathas of land in Mera with no other des¬ 
cription of any kind. The description is 
clearly inadequate to identify the property, 
and the question arises whether the Sub- 
Registrar had jurisdiction to register the 
same. Reliance has been placed by the ap¬ 
pellants upon a number of cases. In 18 Cal 
556° certain property was described in a 
mortgage bond as bearing touzi No. 10, 
as paying a sadr jama of Rs. 719, and as 
lying within the jurisdiction of thana kot- 
wali, Sub-District Bhagalpur, Collectorate 
Bhagalpur. This description was so far 
erroneous, in that the property was in 
reality situated in thana Amarpur, Sub- 
District Banka, and bore a sadr jama of 
Rs. 919-15-0. Banka was however within 
the area of the District of Bhagalpur. The 
mortgage bond was registered by the Sub- 
Registrar of Bhagalpur, who was, under 
S. 7, Registration Act, authorized, in addi¬ 
tion to his own duties, to exercise and per¬ 
form the duties and powers of the Registrar 
of Bhagalpur. It was held by a majority of 
the Full Bench that the provisions of S. 21 
of the Act, had not been complied with; 
h 0 description of the property was 

9 * Tewari y. Sheo Bahay, (1891) 18 Cal 

Dob (.Jb a). 


misleading and insufficient for the purposes 
of identification, and that therefore no regis¬ 
tration of the document had been eflectod 
within the provisions of the Registration 
Act. The Registration Act referred to in 
this case is the Act of 1877. S. 21 of that 
Act was however in the same terms as 
S. 21 of the present Act. A similar view 
was taken by a Bench of the Calcutta High 
Court in 32 C W N 241. 10 It was held that 
when several immovable properties are 
mortgaged by the same deed, defect of des¬ 
cription in respect of any one of them is 
sufficient to invalidate the registration of 
the whole deed. In that case a katha of 
land in Arrah was misdescribed and the 
description was not sufficient to identify 
the same. The Court held that the registra¬ 
tion was invalid. 


A Bench of the Allahabad High Court in 
31 All 523, 11 expressed a similar view and 
held that where a letter purported to trans¬ 
fer immovable property and was presented 
as a non-testamentary document for regis¬ 
tration but was refused on the ground that 
it contained no description of the property 
“sufficient to identify the same,” such re¬ 
fusal was under the circumstances proper. 
The effect of breaches of certain provision 
of the Registration Act was considered by 
their Lordships of the Privy Council in 7 
Rang 624. 12 Their Lordships were not called 
upon directly to express an opinion on the 
point which I am now considering; but 
Lord Atkin, who delivered the judgment of 
the Board, expressly approved of a dictum 
of Sir Barnes Peacock in 2 I A 210. 13 At 
p. 216 of that report Sir Barnes Peacock 
observed : 

In considering the effect to be given to S. 49 
that Section must be read in conjunction with 
S.88 and with the words of the heading of part 10, 
‘‘of the Effects of Registration and Non-Registra¬ 
tion.” Now, considering that the registration of 
all conveyances of immovable property of the value 
of Rs. 100 or upward is by the Act rendered com¬ 
pulsory, and that proper legal advice is not gene¬ 
rally accessible to persons taking conveyances of 
land of small value, it is scarcely reasonable to 
suppose that it was the intention of the Legislature 
that every registration of a deed should be null 
and void by reason of a non-compliance with the 

10. Nahar Lai v. Baij Nath, (1928) 15 AIR Cal 
385=113 I 0 855=32 OWN 241=47 C L J 
124. 


11. oaiyea manmua v. Muhammad Zubair (1909) 

31 All 523=3 I C 506=6 A L J 627. ’ 

12. Ma Pwa May v. Chettyar Firm, (1929) 16 AIR 

PC 279 = 120 I 0 645=56 I A 379=7 Ran*z 
624 (P C). 

13. Bah Mukhun Lall Pandey v. Bah Koondun 

Lall, (1875) 2 I A 210=15 Beng L R 228=24 
W R 75=3 Suther 170=3 Bar 509 (P C). 
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provision of Ss. 19, 21 or 36, or other similar pro¬ 
visions. It is rather to be inferred that the Legis¬ 
lature intended that such errors or defects should 
be classed under the general words ‘defect in pro¬ 
cedure’ in S. 88 of the Act, so that innocent and 
ignorant persons should not be deprived of their 
property through any error or inadvertence of a 
public officer, on whom they would naturally place 
reliance. 

Sections 21 and 88, Registration Act, 
1866, referred to by Sir Barnes Peacock 
have now been replaced by Ss. 21 and 87, 
Registration Act, 1908; but it is to be ob¬ 
served that the sections are in the same 
terms. As I have stated, this dictum of Sir 
Barnes Peacock is expressly approved by 
Lord Atkin in the Rangoon case and there¬ 
fore I am extremely doubtful whether the 
cases of the Calcutta High Court and the 
Allahabad High Court, to which I have 
referred, can now be regarded as good law. 
I am therefore unable to hold that the 
Registrar had no jurisdiction to register this 
sale deed by reason of the insufficiency of 
the description of the land situate in Mera. 
For the reasons which I have given, I am 
satisfied that the parties in this case com¬ 
mitted a fraud on the registration law and 
that the registration of the document was 
consequently invalid. The mortgage there¬ 
fore cannot be enforced and the plaintiffs’ 
claim must fail. The appellants also relied 
on S. 7, Bihar Money-lenders (Regulation 
of Transactions) Act, 1939, and contended 
that in any event a decree could not be 
passed for more than Rs. 20,000. That con¬ 
tention appears to be well-founded; but it 
is unnecessary to consider it as I hold that 
the claim fails in its entirety. I would 
therefore allow this appeal, set aside the 
decree of the Court below and dismiss the 
plaintiffs’ claim. The defendants unsuccess¬ 
fully raised a number of issues in the Court 
below and have not challenged the findings 
in this Court. I would therefore give the 
defendant-appellants their costs in this 
Court and direct the parties to pay their 
own costs in the trial Court. 

Manohar Lall J. — I agree. 

d.s./r.k. Appeal allowed. 
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Rowland and Chatter ji JJ. 

Mathura Singh and others — Plaintiffs 

— Appellants. 

v. 

Palakdhari Rai and others — 

Defendants — Respondents. 

Appeal No. 158 of 1939, Decided on 6th 
February 1940. 


(a) Deed—Construction — It is not profitable 
to construe document by reference to authori¬ 
ties. 

It is not very profitable to attempt to construe 
a document by reference to authorities; the words 
of each document must be taken, and the Court 
must ascertain, as best it can, what the intention 
of the parties was in accordance with the terms 
expressed by them '.AIR 1938 Pat 585, Bel. on. 

[P 513 C 1] 

(b) Mortgage — Personal covenant to pay — 
Payment of principal not secured on land — 
Money decree for principal may be passed. 

Where in a mortgage deed there is promise to 
repay and the executant mortgages and hypothe¬ 
cates the lands in question not for payment of the 
principal but to secure payment of the interest on 
it, there is no objection to giving the plaintiff a 
money decree for the amount of principal which 
he claims subject to limitation. [P 513 C 1] 

(c) Limitation Act (1908), S. 20 (1), Proviso 
—Proviso applies only to sub-s. (1). 

The proviso to sub-s. (1) of 8. 20 was intended 
to apply to sub*s. (1) and not to sub-s. (2) of 8.20. 

[P 513 C 2] 

S. M. Mullick and Sarjoo Prasad — 

for Appellants . 

S. N. Bose and N. N. Ray — 

for Respondents. 

Rowland J. — This appeal arises out of 
a suit by the plaintiff.appellant to recover 
money advanced to defendant 1 as a loan. 
The advances amounted to Rs. 1200 and 
defendant 1 executed two sudhbharna deeds 
for Rs. 400 and Rs. 800 respectively on 
14th February 1924. It was the plaintiff’s 
case that he was put into possession of the 
mortgaged properties, but was dispossessed 
on 26th July 1924 by the defendants first 
party and defendants second party. The de¬ 
fence of the principal defendants was that 
actual possession of the land was with de¬ 
fendant 1 who made over to the plaintiff 
the produce thereof to the extent of 48 
maunds of paddy annually to the plaintiff. 

It does not seem necessary to decide whe¬ 
ther up to 1341 the plaintiff was in physical 
possession or in constructive possession by 
receipt of profits from defendant 1 who 
held under him. The plaintiff’s case was 
that in 1342 defendant 1 and others dis¬ 
possessed him and this has been negatived 
by the Courts who hold that the plaintiff is 
still in constructive possession. That being 
so, the question arises whether the plaintiff 
can sue for his money, which was the form 
in which the claim was laid at first or al¬ 
ternatively for sale of the mortgaged pro¬ 
perty which was an additional prayer in 
the alternative added at the appellate stage. 
The point turns on whether there is a per¬ 
sonal covenant to repay. We have been 
shown some authorities by both sides, but 
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as pointed out by Wort Ag. C. J. in 19 
PLT 737 i 1 

Ifc is not very profitable to attempt to construe 
: a document by reference to authorities; the words 
Jof each document must bo taken, and the Court 
jmust ascertain, as best it can, what the intention 
iof the parties was in accordance with the terms 
^expressed by them. 

In these two documents which are simi¬ 
lar in their provisions there is an express 
promise that: 

I (the executant) on paying up the said amount 
of principal in full in one lump sum in the month 
of Jeth 1334 Fasli and getting the endorsement of 
payment made on the back of this sudhbharna 
rehan deed by the said creditor shall take back 
this land. 

That appears to be a plain promise to 
jrepay. Then the hypothecation clause is 
curious. The executant mortgages and hy¬ 
pothecates the lands in question not for 
payment of the principal but to secure pay¬ 
ment of the interest on it. So far as appears 
from the documents themselves, the pay¬ 
ment of principal is not secured on the land. 
iThat being so, I see no objection to giving 
the plaintiff a money decree for the amount 
of principal which he claims subject to 
^limitation. As regards interest, the bond 
stipulates that no interest shall be payable 
so long as the plaintiff is in possession of the 
land. Therefore, there is no cause of action 
for interest up to the date of suit and if the 
plaintiff has any grievance with regard to 
non-delivery of produce of the land which 
he has sub-let to the defendants, then that 
would be a separate cause of action. 

Finally we have to consider the question 
of limitation which is raised on behalf of 
the respondent. The due date of payment 
of the one bond was about June 1926 and 
of the other June 1927. The suit was insti¬ 
tuted in May 1937. The bond was a regis¬ 
tered one. It is contended that the period 
of six years’ limitation bars the suit; but the 
appellant relies on sub-s. 2 of S. 20, Limi¬ 
tation Act, under which : 

^fi er ° mortgaged land ig in tho possession of 

e mortgagee, the receipt of tho rent or produce 
o such land shall be deemed to be a payment for 
the purpose of sub-s. (1). 

Mr. Bose for the respondent refers to the 
proviso to sub-section 1 of S. 20 which was 
inserted by the amendment of 1929. His 
contention is that this proviso applies to 

he whole of the Section, whereas for the 
appellant the contention is that it applies 

r *2 su ^' s * 1* Ifc does not seem to us 
that the^ i ntention o f the Legislature in 

lm R A a l K ^ 1 ?!\ r £ harfchi v.Surajdeo Sahi, (1938) 25 
P L^T 737 585=177 1 G 533=17 Pat 737=19 
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enacting this proviso was to abrogate tho 
long established and traditional practice by 
which a mortgagee in possession of land is 
deemed to be in receipt of interest and to 
have a fresh start of limitation from the 
period when his possession ceases and in 
that view I am of opinion that the proviso 
was intended to apply to sub-s. 1 and not 
to sub-s. 2 of S. 20, so that the suit is not 
barred by limitation. In my opinion the 
plaintiff-appellant was entitled to a decree 
for the principal amount claimed and should 
get interest from the date of suit up to the 
date of decree at six per cent, simple and 
thereafter interest on the whole amount at 
six per cent. Tho decree will be against 
defendants 1 to 6 only with costs propor¬ 
tionate to his success. Defendants 2 to 6 
being the sons and grandsons of defendant 1 
are liable to the extent of their interest in 
the family property. 

Chatterji J.—I agree. 

D.s./R.K. Order accordingly. 
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Varma and Meredith JJ. 

Emperor 

v. 

Dullu Kuer and, another — Accused. 

Jury Reference No. 1 of 1940, Decided 
on 9th February 1940, made by Sessions 
Judge, Saran, D/- 3rd January 1940. 

Criminal P. C. (1898), S. 307 — Reference 
under — Court can go into evidence irrespective 
of whether there was misdirection or not. 

Tho Court in a reference under S. 307 isentitled 
to go into the evidence irrespective of whether 
there was any misdirection or misunderstanding 
of the law or not : A I R 1928 All 207 (F B), 
Foil.; AIR 1929 Pat 313 , Exyl.) AIR 1932 
Pat 246, Rel. on. [P 514 C 1] 

Govt. Pleader— in support of Reference. 

S. C. Chakravarty — against Reference. 

Meredith J.—This is a reference under 
S. 307, Criminal P. C., by the learned Ses¬ 
sions Judge of Saran. Two persons, Dullu 
Kuer and Rachheya Teli, were tried before 
him with the aid of a jury : Dullu Kuer 
upon a charge under S. 457, Penal Code, 
and Rachheya Teli upon charges under 
Ss. 457 and 380, Penal Code. The jury 
after retiring for twenty minutes, returned 
a unanimous verdict of not guilty in the 
case of both accused persons. The learned 
Sessions Judge was not prepared to accept 
this verdict, and remarked that he con¬ 
sidered it perverse and unreasonable, and 
that he was clearly of Opinion that it was 
necessary for the ends of justice to submit 
the case in respect of both the accused per- 
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sons to the Hon’ble High Court. After the 
verdict of the jury in accordance with the 
provisions of S. 310, Criminal P. C., a pre¬ 
vious conviction for an offence under S. 396, 
Penal Code, in the year 1931, upon which 
he had been sentenced to undergo eight 
years’ rigorous imprisonment, was proved 
against the accused Dullu Kuer, and was 
admitted by him. At the opening of this 
case, a preliminary point was taken by Mr. 
Chakravarty on behalf of the accused per¬ 
sons. He argued that the Court in hearing 
a reference against the verdict of a jury 
under S. 307, Criminal P. C., has only the 
same powers that it would have in hearing 
an appeal from the decision of a jury and 
therefore the Court cannot go into the evi¬ 
dence at all, having regard to the provisions 
of S. 423 (2), Criminal P. C., unless it is 
first shown that there has been a misdirec¬ 
tion, or that, the jury has misunderstood 
the law as laid down by the Judge. This 
argument is based on the wording of S. 307, 
cl. (3), which provides that : 

In dealing with the case so submitted, the High 
Court may exercise any of the powers which it 
may exercise on an appeal, and subject thereto, it 
shall, after considering the entire evidence, and 
after giving duo weight to the opinions of the Ses¬ 
sions Judge and the jury, acquit or convict the 
accused of any offence of which the jury could 
have convicted him upon tho charge framed and 
placed before it, and, if it convicts him, may pass 
such sentence as might have been passed by the 
Court of Session. 

It is urged that the use of the words 
“subject thereto” indicates that the direc¬ 
tion to consider the entire evidence and so 
on only can have effect in a case where 
that could be done in exercise of the ordi¬ 
nary appellate powers, which are limited 
in the case of jury trials by the provisions 
of S. 423 (2), Criminal P. C. This view, in 
my opinion, ignores the specific character 
of the directions laid down in the latter 
part of the clause, but I do not consider it 
necessary to examine this question in de¬ 
tail, because that has been already done by 
a Full Bench of the Allahabad High Court 
in 50 All 625. 1 This precise point was the 
subject of the reference to the Full Bench, 
and after a full discussion of the matter 
the Full Bench decided that the Court in a 
reference under S. 307 was not limited in 
the way suggested, and was entitled to go 
into the evidence irrespective of whether 
there was any misdirection or misunder- 
standing of the law or not. If I may say so 

1. Emperor v. Sbera, (1928) 15 AIR All 207 = 
108 I O 225=29 CrLJ 353=50 All 625 = 26 
A L J 321 (P B). 


with respect, the view taken in that case 
appears to me the sensible view of the 
Section and the reasoning entirely sound.. 
There is nothing I could usefully add to it. 
Mr. Chakravarty drew our attention to a 
ruling of this High Court, 8 Pat 344, 2 but 
this ruling does not really support the pro¬ 
position which he has attempted to put 
forward. It was not a case of a reference 
under S. 307, but a case where the Judge 
had refused to make a reference, and where 
the Court was merely hearing an appeal 
from the decision of the jury. 

In such a case it was laid down very 
rightly that the Court would not consider 
the evidence in the absence of misdirection 
or misunderstanding of the law by the jury- 
The Court refused to treat the appeal as a 
reference by the Judge, merely because the 
Judge, though he had not made a reference, 
had observed that he disagreed with the 
verdict of the jury, and considered that the 
accused ought not to have been convicted. 
The implication was that had the Court 
found it advisable or possible to treat the 
matter as a reference, then it might have 
gone into the evidence and come to its own 
finding, but that was not the case. The 
ruling therefore provides no support for 
Mr. Chakravarty’s contention. On the 
other hand, another ruling of this High 
Court, 11 Pat 669, 3 is directly against him. 
That is all that it is necessary to say with 
regard to this preliminary objection, which 
cannot succeed. (His Lordship then dis¬ 
cussed the facts and the evidence and pro¬ 
ceeded.) It appears to me that the verdict of 
the jury in this case was, having regard to 
the state of the evidence, a wholly unreason¬ 
able one, and I am somewhat at a loss to 
understand it. It is true that Ganesh ad¬ 
mitted that he had once undergone four 
years’ rigorous imprisonment for dacoity, 
and Budhu Kuar admitted that he had been 
eight years in jail for an offence under 
S. 304, I. P- C., but, as the learned Judge 
rightly observed, this was merely a reason 
for treating the evidence of these witnesses 
with caution and seeking corroboration; it 
could be no reason for rejecting it altogether 
out of hand. Actually there was ample 
corroboration. There is no reason at all for 
not believing the evidence of the various 

2. Ramdas Rai v. Emperor, (1929) 16 A I R Pat 

313=1929 Or O 99=117 I 0 173 = 30 Cr L J 

721=8 Pat 344=10 PLT 409. 

3. Emperor v. Raff Mian, (1932) 19 A I R Pat 246 

=1932 Cr C 613=139 10 885=33 Or L J 877 

=11 Pat 669=13 PLT 418. 
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villagers. As I have noticed, the first infor¬ 
mation -was lodged without any delay at all 
and the witnesses had gone to the thana, 
and were also examined then and there, so 
that there was no real opportunity for con¬ 
cocting a case. Moreover, the injuries found 
on the persons of the accused and Ganesh 
were entirely consistent with the prosecu¬ 
tion story, while the defence version left 
the injuries upon Ganesh at least entirely 
unexplained. The traces of trampling in 
Ganesh’s courtyard, which were found by 
the Assistant Sub-Inspector, also corrobo¬ 
rated Ganesh’s story. In short, the evidence 
in the case was overwhelming and left do 
doubt at all that these two accused persons 
were actually caught red-handed while 
committing theft at night in the house of 
Ganesh. 

In these circumstances I would accept 
this reference, set aside the verdict of ac¬ 
quittal of the jury, and convict Dullu Kuar 
under S. 457 read with S. 75, I. P. C., and 
Bachheya Teli under Ss. 457 and 380, 

I. P. C. It is not alleged that Bachheya 
Teli has any previous conviction. The theft 
was a petty one, and in the circumstances 
I would sentence him under each Section 
to undergo one year’s rigorous imprison¬ 
ment, these terms to run concurrently. I 
would sentence Dallu Kuar under S. 457/75, 

I. P. C., to undergo three years’ rigorous 
imprisonment. 

Yarma J. —I agree. 

d.s./r.k. Reference accepted . 
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Bowland and Chatterji JJ. 

Agin Singh and another — Defendants 

— Appellants, 
v. 

Bhudeo Singh and another —Plaintiffs 

— Bespondents. 

Appeal No. 186 of 1938, Decided on 8th 
August 1939, from appellate decree of Sub- 
Judge, Muzaffarpur, D/. 21st January 1938. 

Bihar Tenancy Act (8 of 1934), S. 48-A, as 

amended by Act 11 of 1938—S. 48-A is retros¬ 
pective. 

Section 48-A by use of the words “shall be 
deemed to have acquired” is expressly made retros¬ 
pective. [p 515 C 2] 

Where the new S. 48-A which was incorporated 
by the Amending Act, 11 of 1938, came into force, 
during the pendency of appeal from suit for eject¬ 
ment, the defendant must be deemed to have 
acquired occupancy right in the disputed land if 
they continuously held the disputed land asunder- 
raiyats for more than 12 years before the institu¬ 
tion of the suit. [P 515 C 2; P 516 G 2] 


Singh (Chatterji J.) Patna 515 

Dr. P. K. Sen and N. K. Prasad II — 

for Appellants . 

S. M. Mullick and K. K. Banerji — 

for Respondents . 
Chatterji J. — This is an appeal by the 
defendants in a suit for ejectment sought 
on the ground that they are under-raiyats 
of the disputed land and refused to vacate 
it in spite of service of notice under S. 49, 
Bihar Tenancy Act. The suit was contested 
on various grounds with which we are no 
longer concerned in this appeal. Both the 
Courts below have decreed the suit. The 
new point which has been raised in this 
appeal and must succeed is that under the 
provisions of the new S. 48-A, Bihar 
Tenancy Act, which was incorporated by 
the Amending Act, li of 1938 and came 
into force, during the pendency of this 
appeal, on 10th December 1938, the defen¬ 
dants must be deemed to have acquired 
occupancy right in the disputed land. The 
relevant portion of S. 48-A runs as follows: 

Every person who, for a period of 12 years, 
whether wholly or partly before or after the com¬ 
mencement of the Bihar Tenancy (Amendment) 
Act, 1938 has continuously held land as an under- 
raiyat in any village, whether under a lease or 
otherwise, shall be deemed to have acquired, on 
the expiration of that period, a right of occupancy 
in the land which he has so held for the said period. 

It is not disputed that the defendants 
continuously held the disputed land as 
under-raiyats for more than twelve years 
before the .institution of the suit. Now 
S. 48-A by use of the words “shall be 
deemed to have acquired” is expressly 
made retrospective. Therefore, by operation 
of this Section, the defendants shall be 
deemed to have acquired occupancy right 
in the disputed land before the institution 
of the suit. The effect of the words “shall 
be deemed to have” when used in a new 
statutory enactment came up for considera¬ 
tion before their Lordships of the Judicial 
Committee in 15 Pat 268. 1 In that case 
their Lordships had to deal with S. 26-N 
(since repealed and replaced by S. 26-B), 
Bihar Tenancy Act, which came into force 
when the appeal before the Judicial Com¬ 
mittee was pending. S. 26-N was in these 
terms : 

Every person claiming an interest as landlord in 
any holding or portion thereof shall be deemed to 
have given his consent to every transfer of such 
holding or portion by sale, exchange, gift or will 
made before 1st January 1923, and in the case of 
the transfer of a portion of a holding to have 
accepted the distribution of the rent of the holding 

I. K. C. Mukerjee v. Ram Ratan Kuer, (1936)^23 
A I R P 0 49=160 I C 105 = 63 I A 47 = 15 
Pat 268 (P 0). 
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as stated in the instrument of transfer, or if there 
is no such instrument, as settled between the 
transferor and tho transferee. 

Their Lordships held that the words 
“shall be deemed to have given his consent 
to every transfer of such holding” clearly 
indicated that the Section was intended to 
bo retrospective. Their Lordships further 
held that there being no saving clause the 
Section would apply to pending actions; 
and accordingly their Lordships decided 
the rights of the parties before them on 
the basis of that new Section. The same 
reasoning will apply with equal force in the 
present case. The only distinction which is 
sought to be made by Mr. Mullick on be¬ 
half of tho respondents is that in the pre¬ 
sent case a decree for ejectment had already 
boon passed by the lower Courts and it 
was duly executed and possession taken 
before the new S. 48-A came into force. To 
my mind, this makes no difference. Tho 
suit shall be deemed to bo still pending in 
appeal before us and we must have to 
decide the appeal according to the law that 
is now in force with retrospective effect. 

Hero it may be useful to refer to certain 
decisions of this Court which are all based 
on tho above cited Privy Council case, 15 
Pat 268, 1 and relate to S. 26-N, Bihar 
Tenancy Act. These are : 17 Pat 333; 2 18 
P L T 345 s and L. P. A. No. 20 of 1938. 4 
In the first two cases their Lordships had 
to deal with the rights of unrecorded trans¬ 
ferees of occupancy holdings who, having 
been dispossessed by landlord-purchasers 
under rent sales, sued them for recovery of 
possession. Their Lordships held that those 
transferees bad a valid title by virtue of 
S. 26-N and wore therefore entitled to re¬ 
cover possession. In the last case in which 
the position of tho parties was the reverse, 
that is to say, the landlord-purchaser under 
rent-sale was the plaintiff and the unre¬ 
corded transferee the defendant their Lord- 
ships dismissed tho suit on the ground that 
the defendant was protected under S. 26-N, 
Bihar Tenancy Act. The result of these 
decisions is that S. 26-N, on account of its 
retrospective operation, had the effect of 
reviving rights which had already been 
extinguished. To put it more clearly, the 
rent-sales had already extinguished the 

2. Thakur Rai v. Issardyal Parshad, (1933) 25 

A I R Pat 559=179 I C 104=17 Pat 333. 

3. Mohammad Shafait v. Nithali Ram, (1937) 24 

AIR Pat 387=169 I C 1000=18 PLT 345. 

4. Chandrika Prasad Singh v. Ram Lai Sahu, 

L. P. A. No. 20 of 1938, Decided on 2nd 

August 1939. 


rights of the unrecorded transferees but 
S. 26-N revived those rights. 

There is therefore no escape from the 
position that under the provisions of the; 
new S. 48-A, Bihar Tenancy Act, the de¬ 
fendants had occupancy rights in respect of 
the disputed land at the date of the suit 
and as such were protected from eviction. 
The result therefore is that this appeal 
must be allowed and the decrees of the 
Courts below set aside and the suit dis¬ 
missed. In the circumstances the parties 
should bear their own costs throughout. 

Rowland J. — I agree. 

d.s./r.k. Appeal alloived. 
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Fazl Ali and Chatterji JJ. 

Raja Sri Sri Jyoti Prasad Singh Deo 
Bahadur — Plaintiff — Appellant. 

v. 

Samuel Henry Seddon and others — 
Defendants — Respondents. 

Appeal No. 5 of 1935, Decided on 29th 
January 1940, from original decree of Sub- 
Judge, Purulia, D/- 25th September 1935. 

(a) Lessor and lessee—Lessor by bis own act 
preventing lessee from enjoying demised pre¬ 
mises during certain period — Lessor cannot 
recover rent for that period. 

Where tho lessor by his own act prevents his 
Iesseo from enjoying the demised premises for a 
certain period he cannot recover rent from the 
lessee for that period. [P 523 0 2 ; P 524 0 1] 

(b) Assignment—Rents and profits Assign¬ 
ment of rents and profits of property passes 
property itself including reversion. 

So far as bequests are concerned it is well settled 
that a gift of rents and profits arising out of any 
defined property hold by a testator is sufficient to 
pass property itself. Tho rule applies to gifts and 
assignments as well for after all land is nothing 
but profits thereof. Tbo assignment of rents and 
profits passes every thing including the reversion 
and therefore no question of reversion remaining 
in the assignor can arise: (1872)14: Eq 456; (1854) 
10 E R 796 ; (1852) 42 E R 1075 ; (1851) 61 E R 
207 * 11 Cal 684 ; A I R 1921 Mad 563 ; 2 A L J 
568 and AIR 1926 Mad 250 , Rel. on. 

[P 525 C 1, 2 ; P 526 0 2] 

(c) Lessor and Lessee —Mining lease—Mining 
lease is not mere sale of land or minerals but 
also lease. 

A mining lease is not a mere sale of the land or 
minerals but also partakes of tho character of a 
lease : A I R 1932 Cal 775 , Rel. on. [P 626 0 2] 

(d) Transfer of Property Act (1882), S. 108 
—Principle of privity of estate applies in India 
—Passing of possessory title is enough—Actual 
possession is not necessary — Lessor can hold 
lessee’s assignee liable for rent. 

The doctrine of privity of estate applies in India 
also. For the application of the doctrine all that is 
necessary to be found out is whether possessory 
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title has passed or not and the question whether 
actual possession has been taken is immaterial. 

[P 527 0 2] 

Therefore a lessor can hold the assignees from 
his lessee liable for royalty even though they may 
not have obtained actual possession under the 
assignment : AIR 1939 P C 14, Eel. on. 

[P 527 0 2; P 528 0 1] 

(e) Lessor and lessee — Assignment by lessee 
— Assignment of share in demised premises —— 
Lessor can sue assignee for whole rent—Liabi¬ 
lity of assignee is joint and several with lessee. 

In the caso of the assignment of a share in the 
demised premises by the lessee, the lessor is entitled 
to sue the assignee for the whole rent. The assignees 
are liable jointly and severally with the lessee for 
the entire rent : (1923) 1 KB 469 ; A I R 1916 
Mad 768 ; A I R 1927 Mad 931 ; A I R 1925 Cal 
1056 (F B) ; AIR 1930 Lah 515 (F B) and 
(1864) 34 L J Ch 82, Doubted but foil. 

[P 528 C 2] 

(f) Civil P. C. (1908), O. 22, R. 5—Notice of 
substitution of legal representative of deceased 
appellant served on respondent receiver — No 
objection raised — Successor of respondent re¬ 
ceiver cannot challenge order of substitution 
subsequently—Ex parte order is as much bind¬ 
ing on parties as contested one. , 

Where an application for substitution which is 
made on the allegation that the applicant is the 
legal representative of the deceased appellant and 
notice of that application has been served on the 
respondents including the late receiver and substi¬ 
tution is made without any objection, it is not 
open to the subsequent receiver who merely steps 
into the shoes of the old receiver to challenge tho 
order of substitution which was binding on tho 
latter. When in a suit or an appeal any party dies 
tho question as to who is the legal representative 
must be decided by the Court under O. 22, R. 5 
and its decision is binding on tho parties. Tho fact 
that an order passed under that Rule is not appeal¬ 
able shows that the decision is of a summary cha¬ 
racter and for tho purposes of tho suit or appeal 
the person who is substituted in place of tho 
deceased party must bo deemed to bo his legal 
representative. An ex parte order is as much bind¬ 
ing on the parties as a contested order. 

( \ r- •. « „ , t p 530 0 2] 

ui* (1908), S. 80 — Receiver is 

pu ic officer—Suit for royally of lands in pos¬ 
session of receiver—Non-payment of royalty by 
rece , ver or his surrender of lands based on 
individual contract between him and plaintiff 
are not official acts. - - 

* C£' 

„ifiJ 0C !L Ver a PP° intod a suit is a public officer 
'Y , th ® meaning of S. 80. In a suit for rojalty 
® possession of tho receiver non- 

Sfr T °i nfc the r °y alfc 7 cannot bo said to be an 

ic a ac done by the receiver nor can a surren- 

wM f n th °v!® land l aa a re sulfc of individual contract 
pp • f lm a a ° d Pl^utiff bo regarded as an 
official act. S. 80 therefore has no application. 

(h) Civil P. C. (1908). O. 40, R. 3^T»n«c- 

lion by receiver without sanction—Third party 

wi eyes open entering into transaction cannot 

challenge it on ground that it was without 
sanction of Court. 

On general prinoiplea a receiver cannot effecT- 

with ‘ he Properties in his possession 
Without the sanction of the Court that appointed 


him. Whero he deals with any property without 
the sanction of the Court his transaction may be 
impugned by the party affected thereby and he may 
be held accountable if he has thereby caused any 
loss to such party. Tho object of tho Court’s sanc¬ 
tion to any transaction by a receiver is to ensure 
that tho interest of the parties whose properties 
the receiver is entrusted to deal with are properly 
protected. But a third party who has himself with 
his eyes open entered into a transaction with the 
receiver cannot challenge it merely on the ground 
that it was not sanctioned by the Court. 

- [P 533 Cl] 

(i) Contract Act (1872), S. 20 — IVlutual mis¬ 
take — Facts constituting, must be pleaded and 

proved—Plea cannot be raised for first time in 
appeal. 

Mutual mistake such as would render a contract 
void within tho meaning of S. 20 depends upon 
facts which must be pleaded and proved. But 
where the plea is not made out either in the plaint 
or at the hearing before tho trial Court, it cannot 
be raised for tho first time in appeal. [P 533 C 2] 

(j) Transfer of Property Act (1882), S. 8 — 
Object. 

Section 8 is not intended to lay down any rule 
as to what words are necessary to effect a transfer 
of any particular kind of property. What property 
is actually conveyed by a particular deed depends 
upon its own terms. [p 535 q p] 

(k) Receiver — Transaction by party in res¬ 
pect of property in receiver’s possession and 
interfering with his rights though not binding 
on receiver is not void. 

The appointment of a receiver operates as an in¬ 
junction upon the parties not to interfere with the 
rights conferred on him by the Court. If any party 
deals with any of tho properties in tho possession 
of the receiver tho transaction will not bo binding 
on tho receiver nor can his possession be interfered 
with. But from this it does not follow that tho 
transaction is void as being opposed to public 

P °m y D , . „ [P 537 0 1 ] 

partnership — Partner entering into trans¬ 
action on behalf of firm with third person_ 

Binding nature of transaction on other partners 
cannot be questioned by third person. 

In thocasoof partnership each partner is an agent 
of tho others, and how far a transaction entered 
into by one partner on behalf of tho firm binds tho 
other partners is a question which can properly 
bo raised by those othor partners. If they by their 
acts and conduct assent to tho transaction the 
third party who himself enters into tho transaction 
cannot question it. [p 533 C 2] 

Therefore where in an action against the firm 
one of the partners binds the firm by consenting to 
a compromise decree against it, although ho has no 
authority to do so, and tho other partners have not 
raised any objection, it is not open to tho other 
party to tho compromise to question its binding 
nature and tho compromise decree cannot be said 
to bo ineffective so far as the parties to it are con¬ 
cerned: (1885) 10 AC 680; 22 All 135 and A I R 
1933 Lah 618 t Listing. [P 538 C 2 ; P 539 C 2] 

(m) Decree—It can be root of title. 

Although the parties to a suit set up their res¬ 
pective rights and tho Court has to adjudicate on 
those rights, but onco tho Court makes an adiudi- 
tion, it not only sets at rest tho controversy be¬ 
tween tho parties but creates in favour of the 
successful party a now title though in many cases 
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it may be in affirmance of a pre existing title. It 
is therefore a fallacy to say that a decree cannot bo 
the root of title: AIR 1923 Mad 392.Gomviented 
upon. [P 539 C 2; P 540 G 1] 

(n) Decree—Construction—Question whether 
decree operates as assignment depends upon 
nature of decree. 

The question whether a decree operates as an 
assignment of certain property depends upon the 
nature of the decree. Where the decree passed on 
compromise merely declares the plaintiffs’ title 
which is based on a previous assignment and upon 
the terms of the compromise petition it is impos¬ 
sible to hold that one party was assigning to the 
other 2 annas share of the leasehold properties, the 
decree cannot operate as an assignment of 2 annas 
share of the leasehold properties. It has the effect 
merely of confirming the title that was already 
created by the deed of assignment. [P 540 C 1] 

Sir Manmatha Nath Mukherjee, Nifcai 
Chandra Ghosh, S. N. Bose, Syed Ali 
Khan, K. Husnain, H. R. Kazimi, S. C. 
Mazumdar, Ramanugrah Narain Sinha, 
Sudhir Chandra Ghosh, J. M. Ghosh, 
K. N. Moitra and S. S. Rakshit — 

for Appellant. 

P. R. Das, N. N. Sen, J. C. Mullick, S. K. 
Mitra, B. N. Mitter, Bhabananda Mu- 
kherji, A. Sen, U. N. Sinha, B. C. Das, 
Syed Mehdi Imam, Prem Lai, N. N. 
Ray, P. B. Ganguli, Susil Chandra Sen 
and R. S. Chatterji— for Respondents. 

Fazl Ali J. —This appeal arises out of a 
suit brought by the appellant’s father the 
Raja of Pachet (who will sometimes be re¬ 
ferred to hereinafter as the Raja) to recover 
a sum of Rs. 11,73,309-3-3 from the defen¬ 
dants who are ten in number on account 
of royalty in respect of 32 villages held 
under several mining leases by a firm 
known as Seddon & Co. This firm originally 
consisted of two partners only named Henry 
Seddon and Rasaraj Biswas. Later on these 
persons took into the firm two more part¬ 
ners, these being Kishori Mohan Sarkar 
(who will be referred to hereinafter as 
Kishori) and Dakshina Prasad Bhattachar- 
jee (who will bo referred to hereinafter as 
Dakshina.) Out of the 10 defendants in the 
suit, defendant 1 is Henry Seddon. As 
Rasaraj, Kishori and Dakshina had died 
before the suit was instituted, their heirs 
have been impleaded as defendants 2 to 6. 
Defendants 7 and 8 are the sons of one 
Kedar Nath Daga (to be referred to herein¬ 
after as Daga) who along with defendant 9 
Mangniram Bangar (to be referred to here¬ 
inafter as Bangar) had advanced consider¬ 
able sums of money to the firm of Seddon 

6 Co. These three defendants—defendants 

7 to 9 have been impleaded in the suit on 
the allegation that Daga and Bangar had 


acquired a 2 annas interest in the proper¬ 
ties for which royalty is claimed. Defen¬ 
dant 10 is a receiver appointed by the High 
Court at Calcutta in a suit for dissolution 
of partnership brought by one Sastikinkar 
Banerjee (to be referred to hereinafter as 
Sasti) against Seddon and two other persons 
named Gibson and Ram Rafcan. As will ap¬ 
pear later, Seddon had in 1922 formed a 
new partnership consisting of himself, Sasti, 
Gibson and Ram Ratan, his case being that 
Rasaraj, Dakshina and Kishori had retired 
from the original firm before that date. 

The suit was contested by defendants 7 
to 9 and defendant 10 only, though written 
statements were filed by all the defendants 
excepting defendants 2 and 3, the sons of 
Rasaraj. The contesting defendants raised a 
number of questions in their written state¬ 
ment, but apart from certain side issues, 
we are concerned with only two major ques¬ 
tions in this appeal. These are: (1) whether 
any royalty can be recovered by the plaintiff 
in respect of 15 villages which had been 
surrendered by defendant 10 as receiver of 
the estate of Seddon & Co. in; 1925, and 
(2) whether defendants 7 to 9 are liable for 
the whole or any portion of the royalty 
claimed. Both these questions have been 
answered by the trial Court (Subordinate 
Judge of Purulia) in the negative, that is 
to say against the plaintiff, and hence this 
appeal. Before dealing with the points 
raised in this appeal I consider it necessary 
to give the following brief summary of cer¬ 
tain material facts in chronological order. 

August 1915. — Seddon and Rasaraj en¬ 
tered into a partnership, though no formal 
document was executed and thereafter they 
proceeded to take mining leases and pros¬ 
pecting licenses in respect of a number of 
villages from the plaintiff. 

July 1920. — There was an agreement 
between Daga and Bangar on the one hand 
and Seddon & Co. on the other, by which 
the former agreed to advance a sum of 
Rs. 10 lakhs payable within one year from 
the date of the advance and a further sum 
of Rs. 10 lakhs payable within three years 
from the date of the advance, and in their 
turn Seddon & Co. agreed to assign to them 
a two annas share in ‘ royalty profits” in 
certain properties and a two annas share in 
“the profits of the salamis” to be derived 
from certain other properties. 

3rd November 1920. — A formal docu¬ 
ment of partnership was executed by Sed¬ 
don and Rasaraj in which the share of each 
of the two partners was specified to be eight 
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annas in the partnership property and it 
was stated that each of them was to be 
managing partner of the firm with equal 
rights and privileges. 

12th November 1920. — Dakshina and 
Kishori were admitted as partners in Sed¬ 
don & Co. by means of an agreement exe¬ 
cuted on that date. By this agreement 
Seddon was to have an eight annas share 
in the partnership as before; Basaraj was 
to have six annas and Dakshina and Kishori 
were to have one anna each. All the part¬ 
ners accepted their liability to Daga and 
Bangar to the extent of ten lakhs of rupees 
and ratified the arrangement by which the 
former partners had bound themselves to 
execute a deed of assignment in favour of 
the latter in respect of a two annas share 
of “the profits in royalty, salami and mini¬ 
mum royalty to be accrued of all the pro¬ 
perties” described in certain schedules. 

31st March 1921. — Seddon and Basaraj 
executed two deeds in favour of Daga and 
Bangar: (l) a deed of assignment in respect 
of- two annas share in the salami and royalty 
accruing from a number of properties des¬ 
cribed in certain schedules appended to the 
deed (including the properties for which 
royalty is claimed in the present suit) and 
(2) a deed of mortgage in respect of the 
remaining fourteen annas share in the same. 

28th July 1922 .—Seddon & Co. brought 
a suit in the Calcutta High Court against 
Daga and Bangar claiming from them a 
sum of Bs. 30,00,000 as damages for their 
failure to advance the second instalment of 
Bs. 10,00,000 to the plaintiff. 

29th August 1922. — Daga and Bangar 
instituted a suit at Asansol against Seddon 
and Basaraj on the basis of the deeds of 
assignment and mortgage for a declaration 
of their title to two annas share of “the 
properties mentioned in the indenture of 
conveyance dated 31st March 1921 and to 
all salamis, rents and royalties and profits 
arising or issuing therefrom” and for en¬ 
forcement of their mortgage “by the sale 
of the 14 annas share of the mortgaged 
properties together with all salamis, rents, 
royalties and profits arising therefrom.” 

25th October 1922. — Seddon agreed to 
take Sasti Kumar Banerjee as a partner in 
the firm of Seddon & Co. on his agreeing to 
pay certain sums of money to Basaraj, 
Kishori and Dakshina who were alleged to 
have ceased to be partners. Under the 
arrangement entered into on that date the 
share of Seddon in the partnership was to 
•be 7 annas 6 pies; that of Sasti 6 annas 


and two other partners Bamratan and Gib¬ 
son were to have 1 anna 6 pies and 1 anna 
respectively. 

23rd March 1923 .—Sasti brought a suit 
in the Calcutta High Court against Seddon, 
Gibson and Bamratan for dissolution of 
partnership and accounts. 

10th April 1923. — A consent decree 
was passed in Sasti’s suit for dissolution of 
partnership, one of the terms of the decree 
being that five persons including Daga, 
Bangar and Satish Chandra Sen (defen¬ 
dant 10 in the present suit) were to be ap¬ 
pointed as receivers of the properties, assets, 
etc. of Seddon & Co. 

13th June 1923. — Satish Chandra Sen 
(defendant 10 in the present suit) was ap¬ 
pointed sole receiver by the consent of the 
parties. 

30th June 1923. — A compromise peti¬ 
tion was filed in the suit instituted by Daga 
and Bangar against Seddon and Basaraj at 
Asansol which contained among others the 
following provisions: (1) that Seddon & Co., 
should forthwith withdraw the suit which 
they had brought in the Calcutta High 
Court claiming Bs. 30,00,000 as damages 
from Daga and Bangar and also pay the 
costs of that suit to the latter ; (2) that the 
suit of Daga and Bangar at Asansol should 
be decreed under O. 34, B. 2, Civil P. C. ; 
(3) that Basaraj’s name should be expunged 
from the record and the suit be dismissed 
against him. To explain why Basaraj was 
to be expunged it was recited in the peti¬ 
tion of compromise that his own written 
statement was that 

he had sold his right, title and interest in the 
joint business of Seddon & Co. with their assets 
and liabilities together with their interest in the 
properties of the firm to defendant 1 

and had ceased to be a partner of the busi¬ 
ness on and from 1st January 1923. 

3rd July 1923. — The parties filed a 
supplementary compromise petition in above 
suit setting forth certain terms which had 
not been included in the petition filed on 
30th June 1923 one of these terms being 
that the Court should declare the title of 
Daga and Bangar to a 2 annas share of 
the properties mentioned in the indenture 
of assignment dated 31st March 1921 and 
to all salamis, rents and royalties and pro¬ 
fits arising or issuing therefrom. 

3rd July 1923 .—The Subordinate Judge 
at Asansol passed in the above suit a preli¬ 
minary mortgage decree which also declared 
the right of Daga and Bangar to a 2 annas 
share in the properties as stated in the 
compromise petition. 
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26th September 1024. — Kedar Nath 
Daga being dead, defendants 7 and 8 his 
sons, applied to be substituted in his place 
in the suit at Asansol. 

19th November 1924. — The Subordinate 
Judge at Asansol substituted defendants 7 
and 8 in place of Kedar Nath Daga and 
rejected Sasti’s petition asking him to make 
the receiver of his assets a party to the suit. 
The receiver who was asked to be implead¬ 
ed in the suit was not defendant 10 but 
another person who had been appointed a 
receiver in a proceeding for adjudicating 
Sasti to be an insolvent. 

20th November 1924. —Bangar and Daga 
moved the Subordinate Judge to pass a final 
decree in the mortgage suit. 

18th April 1925. —The final decree was 
passed. 

22nd January 1925. — An agreement 
was entered into between the plaintiff (Raja 
of Pachet) and Satish Chandra Sen (defen¬ 
dant 10) in his capacity as receiver in the 
suit brought by Sasti against Seddon & Co. 
One of the terms of this agreement was 
that the Raja shall accept the surrender of 
leases of such mauzas as Seddon & Co., 
will choose in the month of March 1925 
and he will give up the royalties payable 
in respect of the lands to be surrendered 
up to the end of the month of March. 

29th March 1925. — Defendant 10 gave 
notice to the plaintiff that he was prepared 
to surrender nine mauzas specified in the 
notice. 

27th June 1925. —The Raja accepted the 
surrender of the nine mauzas. 

27tli July 1925. — Defendant 10 gave 
notice to the Raja that he was prepared to 
surrender six other mauzas. Surrender of 
these mauzas also was accepted by the 
plaintiff. 

7th February 1930. — The plaintiff 
brought a suit for royalty in the Court of 
the Subordinate Judge at Burdwan against 
defendants 1 to 6 and 10. In this suit he 
neither impleaded defendants 7 to 9 of the 
present suit as defendants nor did he claim 
any royalty in respect of those mauzas of 
Burdwan District which had been surren¬ 
dered by the receiver in 1925. 

10th February 1930. —Defendants 7 and 
8 applied for execution of the mortgage 
decree against Seddon and defendant 10 
making Bangar a pro forma party. 

19th May 1930 and 21st June 1930. — 
Defendant 10 and Seddon objected to the 
execution on the grounds that it was barred 
by limitation and the decree-holders were 


not entitled to put the decree into execu¬ 
tion as they had failed to carry out the 
terms of the compromise within the time 
limited thereby. 

3rd February 1931. — Both the objec¬ 
tions were dismissed by the Subordinate 
Judge of Asansol and his judgment was 
upheld on appeal by the High Court on 
3rd March 1933. 

20th March 1931. — Bangar filed an ap¬ 
plication stating that the other decree- 
holders (the Dagas) had executed the decree 
in the interest of all the decree-holders and 
that he had no objection to the execution 
provided that his interest was safeguarded. 

27th July 1931. — Dagas filed an appli¬ 
cation in the executing Court at Assansol 
to the effect that they wanted to sell only 
three of the mortgaged properties in the 
execution proceeding then pending before it. 

7th September 1931. —Dagas applied that 
the execution proceeding might be struck off. 

12th April 1932. — The suit for royalty 
brought by the Raja at Burdwan was 
decreed {vide the judgment Ex. 10.) 

18th April 1933. —The present suit was 
instituted in the Court of the Subordinate 
Judge at Purulia. 

I will now proceed to deal with the- 
question whether the plaintiff is entitled to 
recover royalty in respect of the 15 mauzas 
which were surrendered in his favour by 
defendant 10. The surrender as will appear 
from the above summary, took place in the 
year 1925 and the Raja admittedly did not 
claim any royalty in respect of any of the 
surrendered mauzas between that date and 
the date of the institution of the present 
suit. His case in the plaint is (1) that to¬ 
wards the end of 1930 he came to know 
for the first time that defendant 10 was 
not a receiver in respect of the entire 
16 annas of the mauzas (meaning thereby 
that he did not represent all the persons 
interested in them) and that defendant 10 
had not obtained the permission of the 
High Court at Calcutta to surrender any of 
the mauzas, (2) that defendant 10 had deli¬ 
berately suppressed from him the fact that 
a two annas interest in the mauzas surren¬ 
dered by him had been assigned to defen¬ 
dant 9 and the father of defendants 7 and 
8 and the remaining fourteen annas had 
been mortgaged to them and that he (the 
plaintiff) had accepted the surrender “on 
account of the suppression and misrepre¬ 
sentation of fact made by the receiver and 
under the bona fide mistake caused thereby 
as to the true state of facts’' and {3) that 
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notwithstanding the surrender the plaintiff’s 
lessees and their representatives and as¬ 
signees continued to be in possession of the 
surrendered mauzas and the plaintiff him¬ 
self never got possession of any of them. 
In this Court the learned Advocate for the 
appellant frankly conceded that he could 
not press his case as to misrepresentation 
on the part of the receiver, but he put for¬ 
ward a new plea which had not been raised 
in the Court below, namely that both the 
receiver and the plaintiff had entered into 
the transaction under a bona fide mistake. 
To explain the nature of the mistake refer¬ 
ence was made to the following statement 
made by the receiver in his evidence : 

From the beginning up to the time of my 
giving of surrender and up to the time of accept¬ 
ance of the surrender no one gave me any infor- 
tion that two annas share of the concern of 
Beddon and Co., had been sold to any one. 

It was contended that this statement of 
the receiver was sufficient to establish 
“mutual mistake,” it being the case of the 
plaintiff also that he was unaware of the 
deeds of mortgage and assignment in favour 
of Hangar and Daga at the time when he 
aocepted the proposal of defendant 10 to 
surrender the mouzas in question. Before 
dealing with tho points raised by the appel¬ 
lant I consider it necessary to refer in greater 
detail to certain important facts relevant to 
the question of surrender. On 7th March 
1924 Babu Lalit Kishore Mitra, Vakil, wrote 
a letter (Ex. D-l) on behalf of tho Baja to 
Seddon stating that if he did not pay up all 
arrears of royalty, minimum royalty and 
other dues together with interest within a 
fortnight, the Baja would file a suit against 
him to recover these dues. Seddon handed 
over this letter to defendant 10 who on 
31st March 1924 sent a reply (Ex. P) in 
which he blamed the Baja for not having 
given possession to Seddon & Co. and their 
sub-lessees of the major portion of the 
leasehold properties and warned him against 
writing directly to the lessees of Seddon & 
Co., for royalty as such a request “would 
amount to unwarranted interference with 
the possession of the company.” There was 
further correspondence between the parties 
in the course of which the receiver made 
heavy counter-claims against the Baja. On 
9th January 1925 Seddon filed a petition 
(Ex. 24) in tho High Court in which after 
referring to the claims and the counter¬ 
claims made by the Baja and the receiver 
he stated as follows : 

AV7u at A th ° “ atter in dispute was ultimately 
settled by the said receiver as follows ; 


(a) Tho Raja will give up all his claims to rents, 
royalties up to tho 31st Aswin 1331. 

(b) The said firm or tho receiver should also give 
up all claims for damages for infirmity of tho title 
of the Raja or otherwise against tho Raja; that tho 
said receiver should advance to the Raja a sum of 
one lakh of rupees free of interest on account of 
future royalties to the Raja under his lease and 
that the said receiver should also transfer to the 
Raja all his claims to royalty coal payable by the 
said sub-tenants of the firm up to tho 31st Aswin 
1331. 

(2) That the above settlement was absolutely 
beneficial to tho firm as it saves expenses and 
numerous litigations and also thosum of one lakh 
fiftj' eight thousand admittedly due to tho Raja on 
account of royalty. 

The petition concluded with tho prayer 
that the Court might sanction the settle¬ 
ment and the receiver might be authorized 
to borrow money to the extent of one lakh 
of rupees for payment to the Baja. The 
High Court sanctioned the settlement and 
on 22nd January 1925 the receiver paid a 
sum of rupees one lakh to the Baja and on 
that very day a formal agreement (Ex. L) 
was executed by them which stated among 
other things that : 

The Raja Bahadur will accept surrenders of such 
mauzas as Messrs. Seddon A Co., will choose with¬ 
in the month of March 1025. Tho Raja Bahadur 
will give up the royalty payable in respect of the 
lands to bo surrendered within the month of March 
1925 up to the end of March 1025. 

On 9th February 1925 the attorneys of 
plaintiff wrote to the receiver asking him to 
furnish them with a copy of the order of 
the High Court sanctioning settlement with 
his client on Seddon’s petition and on 13th 
February 1925 the receiver sent him a copy 
of the order. On 29th March 1925 the 
receiver gave a notice (Ex. 7) to the Baja 
to the effect that in pursuance of the terms 
of the agreement dated 22nd January 1925 
he was prepared to surrender 11 mauzas. 
On 22nd June 1925 the Baja accepted the 
surrender of 9 mauzas but refused to accept 
th° surrender of the remaining two as 
Villiers Colliery Ltd., who were joint lessees 
of these mauzas with Seddon & Co., had 
not joined in the surrender. On 27th July 
1925 the receiver offered to surrender 6 
other mauzas as under the mining leas© 
under which they were held, any property- 
granted under that lease could be surren¬ 
dered by giving six months’ notice. On 8th 
August 1925 the Baja accepted the surren¬ 
der of these mauzas also. On 17th Septem¬ 
ber 1927 the Baja wrote a letter (Ex. 0-4) 
to the receiver in which after stating that 
Seddon Sc Co., had not paid royalty for 
nearly two years, he made a proposal that 
the company might surrender certain other 
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mauzas in which case he was prepared to 
forego the royalties due in respect thereof. 
The Raja stated in that letter that certain 
persons were willing to take settlement of 
the mauzas in question and “that he hoped 
that the receiver would agree with him that 
this was a fair proposal and no doubt most 
advantageous to him.” The letter concluded 
with the threat that if the receiver decided 
to hold on the lease the Raja would call 
upon him to make immediate payment of 
all royalties due to him. With these facts 
before us I will now proceed to state briefly 
some of the conclusions which I have 
arrived at on a consideration of the evidence 
adduced in the case. They are as follows : 

Firstly, that the Raja having been in 
close touch with his legal advisers through¬ 
out the negotiations which went on between 
him and the receiver relating to the surren¬ 
der, it does not seem probable that he would 
have accepted the surrender without ascer¬ 
taining who were the persons interested in 
tho properties to be surrendered—whether 
as partners or as creditors or otherwise, 
and without being reasonably certain that 
the surrender was not likely to be ques¬ 
tioned by any of these persons. Secondly, 
that the Raja was anxious to raise money 
and the proposal as to surrender was pro¬ 
bably made by him in the first instance. 
The receiver’s statement as to the conver¬ 
sation which took place between him and 
the Raja in November 1924 is as follows : 


I do not remember the details of the conversa¬ 
tion, but I may say generally that ho (the Raja) 
stated that I should give money or loan. He told 
me why should Seddon keep so many mauzas 
which he is not leasing out. He expressed the 
desire that he would himself like to lease them out, 
if he got them. He asked to give money on account 
of future rent. 

The fact that the Raja was keen about 
“surrender” is further supported by his 
letter dated 17th September 1927 in which 
he suggested that Seddon & Co., might sur¬ 
render certain mauzas in addition to those 
already surrendered in which case he was 
prepared to forego royalties in respect of 
those mauzas also. 

Thirdly, that the Raja was fully aware 
of the fact that there was no order of the 
High Court expressly sanctioning the sur¬ 
render of any mauzas. It has been proved 
beyond doubt that the receiver provided 
him with a true copy of the order of the 
High Court sanctioning settlement between 
them and that no leas than three copies of 
that order had been obtained by the Raja 
himself. The Raja probably never appre¬ 


hended that the surrender would be ques¬ 
tioned by any of the parties interested in 
the properties. 

Fourthly, that the receiver was in pos¬ 
session of and dealt with the entire property 
of Seddon & Co., including the mauzas to 
which this suit relates and neither Bangar 
and Daga nor Dakshina, Kishori and Rasa- 
raj had ever challenged his power to deal 
with any of the properties. So far as the 
last three persons are concerned, Seddon’s 
case in his written statement is that by rea¬ 
son of certain arrangements arrived at bet¬ 
ween them and the other partners they had 
retired from the partnership altogether and 
whether in law their interest in the part¬ 
nership had ceased or not, it seems to be a 
fact that they never asserted their right in 
regard to the partnership property after the 
said arrangements nor did Seddon or any 
one else treat them as partners. Similarly, 
there is nothing on the record to show that 
Bangar or Daga ever questioned the autho¬ 
rity of the receiver to deal with the entire 
property or tried to interfere with his pos¬ 
session*. On the other hand one of the terms 
in the compromise decree which was passed 
in their favour in Asansol was that one Mr. 
Leslie was to be appointed as a receiver in 
that suit only upon the discharge of the 
receiver appointed by the Calcutta High 
Court in Sasbi’s suit. 

Fifthly that the case of defendant 10 
that he had surrendered the mauzas in 
question with the consent of Bangar and 
Daga as well as Sasti and Seddon is nob 
improbable. The evidence on the point is 
wholly one-sided, because defendant 10 
who is undoubtedly a respectable person has 
stated so on oath and his evidence is sup¬ 
ported by the witnesses examined on be¬ 
half of Bangar and Daga. As the villages 
which were surrendered brought no income 
to Seddon & Co., but merely added to the 
liability of the partnership by making the 
partners liable to pay royalty, it is conceiv¬ 
able that none of the parties interested in 
the properties raised any objection to the 
proposed surrender. 

Sixthly, that though there is no evidence 
to show that the Raja was aware of the 
deeds of assignment and mortgage executed 
by Seddon in favour of Bangar and Daga, 
yet it is not likely that the Raja did not 
know that these persons were interested in 
the affairs of Seddon & Co., at least as 
their chief creditors. As has been already 
stated Bangar and Daga were among the 
five original receivers appointed in Sasti 8 
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suit and it appears that in one of fche letters 
written to Seddon on behalf of the Raja it 
was clearly stated that his Manager had 
been informed that “fche original lease for 
the mining rights of certain villages were 
in possession of Mr. Daga." 

Ifc may be recalled here that the main 
poinfcs on which the surrender is attacked 
are firstly, that ifc was effected without] the 
leave of fche Calcutta High Courfc; secondly, 
that fche receiver did not represent fche 
16 annas interest, as ifc is called, in the 
mauzas which were surrendered, the sug¬ 
gestion being that he did not represent at 
least Bangar, Daga, Dakshina, Kishori and 
Rasaraj at fche time the transaction was 
concluded and thirdly, that the whole 
transaction was vitiated by mutual mistake. 

On behalf of fche receiver as well as 
defendants 7 to 9 ifc was contended that 
the leave of fche Courfc was not necessary 
as defendant 10 by fche order appointing 
him a receiver had been vested with very 
large powers including fche power of wind¬ 
ing up fche business of fche partnership. Ifc 
was also argued in fche alternative thafc fche 
question of “leave" was a domestic ques¬ 
tion, fchafc is to say, a question between fche 
Courfc and fche receiver and not one which 
can be raised properly by fche plaintiff. As 
to fche argument fchafc fche surrender was 
effected wifchoufc fche consent of some of fche 
parties interested in fche properties, ifc was 
pointed out on behalf of fche receiver thafc 
in facb Dakshina, Kishori and Rasaraj had 
already ceased to be partners and Bangar 
and Daga bad given their consent to fche 
surrender. Ifc was further contended fchafc 
fche Raja was estopped from challenging 
the surrender and afc any rate he could 
nofc avoid fche transaction wifchoufc restoring 
the benefits which he had received under 
the agreement dated 22nd January 1925. 
Lastly it was contended that the plaintiff 
nob having pleaded a case of mutual mis¬ 
take and nofc having raised ifc in fche Courfc 
below should nofc be allowed to raise ifc for 
the firsfc time in this Courfc, because if fche 

• * * * proper opportunity fco meet 

it, they would have shown ifc fco be wholly 
untenable. 

. m y opinion ifc is unnecessary fco con¬ 
sider these arguments, because even if ifc 
be assumed fchafc fche plaintiff is entitled 
to avoid fche surrender in a proper pro¬ 
ceeding, I am unable fco hold on the facts 
established in this case fchafc he can re¬ 
cover royalty for fche period in suit in 
respect of fche surrendered villages. The 


present suit is merely a suit fco recover 
royalty and fche plaintiff has mado no prayer 
in his plainfc for declaring fche surrender fco 
be invalid or for setting ifc aside. The plain¬ 
tiff oannofc recover royalty in respect of fche 
surrendered villages in fchis suifc, because 
until fche present suifc was instituted he had 
treated fche surrender as a good transaction 
and for fchafc reason neither fche receiver nor 
any of fche ofcher defendants has exercised 
any act of possession over fche surrendered 
villages since fche date of fche surrender. 

. witness for fche Raja when asked 
whether fche surrendered mauzas were or 
or were nob in khas possession of fche Raja 
said, “Yes, they came into fche khas pos¬ 
session of fche Raja." lie also added fchafc 
the Assistant Manager Gopi Babu had given 
him instructions “fco note the istafas (sur¬ 
render) and they were accordingly noted." 
This shows fchafc fche plaintiff’s case in fche 
plainfc fchafc fche possession of fche surren¬ 
dered villages remained all along with 
the lessees and their representatives and 
assigns" and fche surrender was never acfced 
upon is nofc fcrue. Ifc is common ground fchafc 
in fche accounts which were senfc from fcime 
fco fcime by fche Raja fco fche receiver between 
the date of fche surrender and fche institu¬ 
tion of fche suifc, fche royalty for fche sur¬ 
rendered mauzas was nofc included afc all. 
Again in fche suifc which was brought afc 
Burdwan fco recover royalty for fche years 
1332 fco 1336 in respect of fche mauzas 
of fchafc district] no claim was made for 
royalfcy in respect of any of fche surren¬ 
dered mauzas though several of them are 
situated in thafc disfcricfc. Ifc seems fco me 
fchafc if fche surrender had nofc been acfced 
upon, fche Raja would nofc have allowed his 
claim fco royalty for a considerable period 
in respect of the surrendered mauzas of 
Burdwan disfcricfc and ofcher districts fco be¬ 
come fcime-barred. • Whafc is sfcrange is fchafc 
fche surrender is assailed by fche Raja who 
was himself anxious fco obtain ifc and nofc by 
any of the partners of Seddon & Co. or fche 
Marwari defendants (Bangar and Daga). 
However fchafc may be, the issue in fche pre¬ 
sent case is in my opinion a very simple 
one and may be pufc fchus : Can a lessor, 
who by his own acfc has prevented his 
lessees from enjoying fche demised premises 
during a certain period, recover from them 
renfc or royalfcy for fchafc period? In my 
opinion there can be only one answer to 
thafc quesfcion and fchafc should also be fche 1 
answer fco the Raja’s claim in so far as ifc re¬ 
lates fco fche surrendered mauzas. Therefore^ 
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so far as this claim is concerned, the judg¬ 
ment of the trial Court must be upheld. 

The next question to be considered is 
•whether the suit can succeed against defen¬ 
dants 7 to 9. The learned advocate for the 
appellant conceded, before us that defen¬ 
dant 8 is not liable to pay the royalty 
claimed in the suit, as he has been adopted 
into another family, but he has pressed the 
claim against defendants 7 and 9 on the 
ground that defendant 9 and the father of 
defendant 7 were assignees of a two annas 
interest in the lands originally demised to 
Seddon & Co. The allegations made by the 
plaintiff on this point are to be found in 
paras. 2 and 11 (a) of the plaint, the latter 
paragraph being inserted therein on 29th 
March 1935 with the leave of the trial 
Court. Paras. 2 and 11 (a) are as follows : 

Paragraph 2. — That the plaintiff has been in¬ 
formed and believes that on 31st March 1921 the 
said Mr. Seddon and Rasaraj Biswas for them¬ 
selves and as representatives of their cosharers in 
the said properties by an indenture of conveyance 
dated 31st March 1921 convoyed and assigned 
unto late Kedar Nath Daga, the father of defen¬ 
dants 7 and 8 and defendant 9, an undivided two 
annas sharo of their rights in the properties men¬ 
tioned in the Schedulo annexed thereto including 
the two annas shares of their rights in the pro¬ 
perties mentioned in Schedule 1. That by another 
indenture of the same date the said Mr. Soddon 
and Rasaraj Biswas for themselves and as repre¬ 
sentatives of their cosharers mortgaged to the said 
Kedar Nath Daga and Mungniram Ban gar the 
remaining fourteen annas share of. the rights of 
those properties. 

Paragraph 11 (a ).—That defendant 9 and father 
of defendants 7 and 8 also acquired good and valid 
title to two annas share of the mauzas described in 
Sch. 1A and IB annexed to the plaint by virtue 
of the compromise and compromise decree in Suit 
No. 238 of 1922 in the Court of the Subordinate 
Judge of Asansolo and as such they are liable to 
pay rents and royalties and deliver royalty coal to 
the plaintiff as claimed. 

The answer of defendants 7 and 9 to 
para. 2 of the plaint is firstly that the deed 
of assignment did not convey a two annas 
share in properties referred to in the deed 
but only a two annas share in the salamis 
and royalties payable to the assignors in 
respect of them and secondly that 

having regard to the fact that the said indenture 
was executed by two out of the four partners of 
the firm of Seddon & Co. the said indenture was 
wholly inoperative and ineffectual in law and did 
not vest in defendant 9 and in the late Kedar Nath 
Daga any share in what was purported to have 
assigned by the said indenture. 

As to the compromise decree referred to 
in para. 11 (a) their written statement is to 

the following effect : 

1. With reference to the allegations made in 
para. 11 (a) of the plaint, this defendant denies 
that he and the father of defendants 7 and 8 or 


either of them acquired a title, good and valid or 
otherwise or at all, to two annas share or any 
other share in the mouzas described in Sch. (a) 
and Sch. 1 (b) annexed to the plaint or in either 
of the said Schedules by virtue of the compromise 
and the compromise decree or by virtue of any 
other terms or term or transactions as alleged in 
the said paragraph. 

2. This defendant is advised and believes and 
he submits that the said compromise and the com¬ 
promise decree are wholly irrelevant in this suit 
and he further submits that on a proper construc¬ 
tion of the said compromise and compromise de¬ 
cree, 2 annas share of salamis and royalties and 
not 2 annas share of the mouzas described in the 
said schedule was declared to belong to this defen¬ 
dant and defendant 9. 

In the course of the trial, defendants 7 
to 9 further elaborated their defence and 
attacked the compromise decree as being 
altogether void on a number of grounds 
which will be referred to later. The learned 
Subordinate Judge has accepted their case 
in regard 4o the deed of assignment and the 
compromise decree in its entirety and has 
held that they are not liable to pay the 
royalty claimed in the suit. 

The first question to be considered is 
what interest, if any, passed to Bangar and 
Daga under the deed of assignment. This 
deed refers to two kinds of properties : (1) 
properties in respect of which salami was 
payable at the date of assignment or might 
become payable in future ; (2) properties in 
respect of which royalty was payable or 
might be payable in future. The deed pro¬ 
vides in the first place that the assignees 
were to receive a two annas share in the 
salamis after deducting (a) a sum equal to 
15 per cent, of the salami moneys and (b) Bi 
sum or sums payable as salami by the as¬ 
signors to their superior landlords. As to 
royalty the deed provides that 

assignees were entitled to 2 annas sbaro in them 
after payment of the royalties payable by the as¬ 
signors to the superior landlords and to surface 
owners and occupiers. 

The assignees were to enjoy for ever tho 
benefits assigned under the indenture there 
being no limitation whatsoever as to time 
and the document contained all the usual 
clauses which are to be found in a deed 
assigning real property. One of the clauses 
provided that "all the estate, right, title, 
interest, claim and demand whatsoever of 
the assignors into of or upon the said one- 
eighth or two annas share” had been assign¬ 
ed. Cl. (2) provided that the "assignees 
shall and may at all times hereafter peace¬ 
ably and quietly enjoy and receive the said 
share of the said salamis and royalties here¬ 
by assigned or intended so to be without 
any let, stay, eviction, interruption, claim 
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or demand whatsoever from or by the as¬ 
signors or any person or persons” lawfully 
claiming through them. The deed further 
provided that the 

assignors shall or will from time to time and at 
all times hereafter at the request and cost of the 
assignees do or execute or cause to be done and exe¬ 
cuted such acts, deed, matters and things whatso¬ 
ever for further better and more perfectly assuring 
the said share of the said salamis and royalties 
hereby assigned . . . unto the assignees in manner 
aforesaid as shall or may be reasonably required. 

In the concluding clause the assignees 
bound themselves 

to deliver a full detailed account of salamis and 
royalties and to verify and prove the correctness 
of the same in such reasonable manner as the as¬ 
signee shall require and to inform them of the exe¬ 
cutions of any lease or other documents that may 
be executed afterwards at their request and cost 
supply them with certified copies of the same. 

The case of the appellant is that the deed 
was intended to convey to Bangar and Daga 
nothing short of a two annas interest in the 
coal lands and the document was made to 
appear as a deed assigning only the salamis 
and royalties with a view to prevent the 
superior landlord from realizing the royalty 
directly from the assignees. It was also 
contended on his behalf that inasmuch as 
the assignors still held 14 annas share in 
the coal lands referred to in the deed, they 
were allowed to manage the whole property 
and hand over to the assignees their share 
in the profits which consisted only of 
salamis and royalties after deducting the 
royalty payable to the landlord and other 
incidental expenses and also 15 per cent, 
as collection charges from the salamis. 
Defendants 7 to 9 on the other hand 
contend that the deed was nothing more 
than an assignment of a share in salamis 
and royalty with the result that the as¬ 
signors still had the reversion and were 
free to settle and deal with the undisposed 
of properties in any manner they liked. It 
is pointed out on their behalf that a few of 
the mouzas had not been sub-leased and 
were in the khas possession of Seddon & Co. 
and there was nothing in the deed of as¬ 
signment to prevent them from carrying 
on mining operations in them in which 
case no salami or royalty would be payable 
to Bangar and Daga in respect of them. 

That the construction of the deed owing 

rfr^ 8 i^ 0CU ^ lar form does present certain 
difficulties cannot be denied, but on the 

whole I am inclined to think that it was 
intended to convey a two annas interest in 
the coal lands and not merely in salamis 
and royalties. So far as bequests are con¬ 
cerned, it is well settled that a gift of rents 


and profits arising out of any defined pro¬ 
perty held by a testator is sufficient to pass 
the property itself : see (1872) 14 Eq 456, 1 
(1854) 10 E R 796, 2 (1852) 42 E R 1075, 3 
(1851) 61 EE 207, 1 11 Cal 684, 5 68 I C 
631 6 and 2 A L J 568. 7 It has been re¬ 
marked in certain cases that the rule en¬ 
unciated above is founded on the old feudal 
law that a devise of rent and profits of real 
estate carried with it the property in the 
land : see the observations of Lord Cran- 
worth in (1852) 42 E E 1075 ; 3 but the 
rule having now received statutory recog¬ 
nition in S. 172, Succession Act, it is un¬ 
necessary to investigate its origin. The only 
question which requires consideration is 
whether the rule is confined to wills or is 
applicable also to assignments. On thei 
whole, I am inclined to think that it applies 
to gifts and assignments also, because as 
Coke put it in his simple way “What is 
land but profits thereof”? It is true that 
there is no express provision in the Trans¬ 
fer of Property Act corresponding to S. 172, 
Succession Act, but that does not dispose of 
the question, because the Act nowhere pro¬ 
vides what exact words are necessary to 
convey title under a deed of conveyance. 
In 92 I C 516 s the rule was held to be ap-i 
piicable to a case other than that of a will 
and I do not see any reason why it may, 
not be applied to this case, provided that it 
is clear among other things that the deed in 
question related to all the incomes derived 
from the coal lands referred to in the deed. 
As Mallins V. C., observed in (1872) 14 Eq 
456 1 

there is no distinction whatever between giving 
the income of the lands and the rents and profits 
of the land. The income means rents and profits 
and rents and profits mean the income. They are 
convertible terms. 


I think that on the facts of this case it 
will not be unreasonable to hold that under 
the deed of assignment a two annas share in 
all the incomes which did or could accrue 
from the properties referred to therein was 


1. Mannox v. Greener, (1872) 14 Eq 45G = 27 

E T 408. 

2. Mayor, Alderman and Burgesses of Southmol- 

ton v. Attorney-General at the relation of 
James Miles, (1854) 10 E R 796. 

3. Blann v. Bell, (1852) 42 E R 1075. 

4. Humphery v. Humphery, (1851) 61 E R 207. 

5. Shookmoy Chandra Das v. Monoharri Dassi 

(1885) 11 Cal 684=12 I A 103=4 Sar 639 (PC)! 

6. Vaithianatha Aiyar v. Theyagaraia Aivar 

(1921) 8 AIR Mad 563=68 I C 631= 41 
MLJ 20. 


7. Durga Devi v. Duni Chand, (1905)2 AD J568. 

8. O. Venkatachariar v. Panohayappa Chettv. 

(1926) 13 A I R Mad 250=92 I O 516. 
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assigned to Bangar and Daga. It appears 
that Seddon & Co., had granted either sub¬ 
leases or prospecting licenses in respect of 
the bulk of the mauzas acquired by them, 
but they also had some mauzas in khas 
possession, especially those in respect of 
■which sub-leases or licenses granted by them 
had been surrendered. So far as the first 
two kinds of land are concerned, there can 
bo no doubt that royalty and salami con¬ 
stituted their entire income. It is, however, 
contended that in regard to the properties 
which were in khas possession of Seddon & 
Co., it was open to them to carry on mining 
operations in them in which case they would 
yield income other than salamis and royal¬ 
ties. The argument is a plausible one, but 
on carefully scrutinising the deed of assign¬ 
ment I find it difficult to hold that Seddon 
& Co. intended to carry on mining opera¬ 
tions in any of these properties, because 
otherwise, there was no meaning in their 
being included in that deed. The deed deals 
with a large number of properties some of 
which had been acquired by Seddon & Co., 
from landlords other than the plaintiff. The 
question as to what was the exact number 
of mauzas which were in khas posses¬ 
sion of Seddon & Co., at the date of the 
assignment has not been investigated by 
the Court below and there is no direct evi¬ 
dence on the record to show whether or 
not Seddon & Co., actually intended to 
carry on mining operations in any of them. 

It seems, however, to be clear that the 
number of properties in their khas posses¬ 
sion was negligibly small and the fact that 
they were included in the deed of assign¬ 
ment shows that they were intended to be 
dealt with only in such manner as to be 
capable of yielding income consisting of 
nothing else but salami and royalty. It was 
pointed out to us that if we confine our at¬ 
tention to the mauzas in regard to which 
royalty is claimed in the present suit, it 
will appear that only two of them, namely 
Mahal and Shivabardih, were at the date 
of the assignment in khas possession of 
Seddon & Co. Seddon & Co., had granted 
prospecting licenses in respect of these two 
mauzas also but later on the licenses were 
surrendered and afterwards defendant 10 
as receiver on behalf of Seddon and others 
surrendered both these mauzas to the plain¬ 
tiff with the full concurrence of Seddon. It 
is contended on behalf of defendants 7 and 
9 that by the deed of assignment Seddon 
& Co., did not part with the right of rever¬ 
sion but still retained it. I am however not 


impressed by this argument. If it is a cor¬ 
rect rule of construction that assignment 
of rents and profits without limitation is 
sufficient to pass the property which is the 
source of such rents and profits and if the 
intention of the document appears to be to 
pass the property itself, then a deed cast in 
that form will pass everything including 
the reversion and no question of reversion 
remaining in the assignors can arise. It is 
open to an assignor to frame his document 
in any form he likes and he may, instead of 
saying “I convey such and such property,” 
use any other set phraseology which will 
have the same effect. It was contended on 
behalf of the appellant that the question of 
reversion cannot arise in a mining lease, 
because such a lease is tantamount to a sale 
of the land or minerals. The better view 
however seems to be that it is not a mere 
sale but also partakes of the character of a 
lease: see 59 Cal 1314.° In the view how¬ 
ever that I have already expressed, it is 
needless to discuss the matter further. The 
view which I have expressed is very strong¬ 
ly supported by the manner in which the 
parties to the deed themselves construed it 
afterwards. (His Lordship then referred 
to the evidence on this and proceeded.) 
It is unnecessary to deal with this ques¬ 
tion at any length, because it was conceded 
before us that the deed of assignment can¬ 
not be challenged by any of the partners, 
because all the partners other than Seddon 
and Rasaraj, be it Kishori, Dakshina or 
Sasti, entered into the partnership subject 
to the rights acquired by Bangar and Daga 
under the contract of July 1920 to which 
reference has been already made in the 
statement of fact. In the Court below, as 
well as in this Court, a large number of 
arguments were put forward on behalf of 
defendants 7 to 9 to show that the grounds 
put forward in paras. 11 (a) of the plaint, that 
is to say, that Daga and Bangar acquired 
title to a two annas share in the properties 
of Seddon & Co., under the compromise 
decree cannot be accepted. Broadly speak¬ 
ing, these arguments may be divided under 
three heads: (1) that the decree contains no 
provision whatsoever giving effect to the 
deed of assignment, (2) that the construction 
put upon the decree by the plaintiff is 
wrong and (3) that the decree is void and 
did not confer any title upon Daga and 
Bangar. (His Lordship then dealt with 

9. Falakrishna Pal v. Jagannath Marwari, (1932) 

19 A I R Cal 775=140 I C 788 = 59 Oal 1314 
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the first two points and proceeded.) The 
learned Subordinate Judge has accep¬ 
ted almost all the contentions of de¬ 
fendants 7 to 9 against the compromise 
decree and though I am not disposed to 
agree with many of his conclusions, I con¬ 
sider it unnecessary to refer to them or 
give my reasons for differing from them, 
because being of the view that the deed of 
assignment had conveyed a 2 annas share 
in the properties to Bangar and Daga, I 
consider it unnecessary to deal with the 
question whether the decree by itself and 
apart from the deed of assignment would 
operate to convey such title. 

One of the peculiar features of this case 
is that the Baja has impugned “the surren¬ 
der” which was brought about by direct 
negotiations between him and the receiver, 
and defendants 7 to 9 have impugned the 
decree which was passed with their consent 
in their own suit and which they treated as 
a valid decree up to the stage of execution. 
In order to impugn these transactions the 
plaintiff as well as defendants 7 to 9 have 
come to Court with the common case that 
Basaraj, Dakshina and Kishori are still in¬ 
terested in the properties which were in 
possession of Seddon & Co., at the date of 
the suit. Seddon and the receiver on the 
other hand have asserted that these three 
persons having ceased to be partners long 
ago are no longer interested in those pro¬ 
perties. The account given by Seddon in 
his written statement is that he purchased 
the interest of Kishori and Dakshina in the 
partnership properties on 23rd May 1922 
and has paid Bs. 10,000 to them out of the 
consideration and that Basaraj retired from 
the partnership on and from 1st January 
1923. The written statement of defen¬ 
dant 10 is silent on the point but in Court 
he has supported Seddon’s statement. 

Now, on the evidence as it stands which 
is somewhat meagre the true position seems 
to be that Basaraj, Dakshina and Kishori 
k&d retired from the partnership on or 
about the dates mentioned in Seddon’s 
written statement, but as no formal docu¬ 
ment has been executed by them giving up 
their interest in the partnership properties, 
it has now become a debatable question as 
to whether in law their interest in the pro¬ 
perties has come to an end. However that 
may be, in the view which I have taken 
the question is not of much importance. If 
my interpretation of the deed of assignment 
i® corr Qct, Bangar and Daga acquired a 
good title to a 2 annas share in the proper¬ 


ties in question by virtue of that deed and 
the title so acquired has been only re¬ 
affirmed by the decree. 

It appears that the title of Bangar and 
Daga under the deed of assignment and 
under the decree is challenged by no one 
excepting Bangar himself and the sons of 
Daga. As I have already stated Seddon was 
a party to the compromise decree in the 
suit at Asansol and Basaraj had stated in 
that suit that he was no longer interested 
in the partnership properties. In the present 
suit Seddon accepts the plaintiff’s case in 
toto and the heirs of Dakshina and Kishori 
have not traversed the statement made in 
the plaint that Daga and Bangar had ac¬ 
quired a valid title to a two annas share in 
the properties mentioned in the deed of 
assignment. Thus, on such materials as are 
before us, it is difficult to hold that Daga 
and Bangar have no share in the properties 
in respect of which royalties are claimed in 
the suit. The next question to be consider¬ 
ed is whether as assignees of a share in the 
properties, defendants 7 and 9 are liable to 
pay the royalty claimed in the suit. It has 
been contended on their behalf that the 
doctrine of privity of estate on which they 
are sought to be made liable cannot be in-1 
voked in India, but S. 108, T. P. Act, sug¬ 
gests otherwise and the point is concluded 
by the decision of the Judicial Committee 
in 20 P L T 147 10 where it has been held 
that the doctrine of privity of estate is ap-j 
plicable to this country also. 

It was also contended on behalf of defen¬ 
dants 7 to 9 that even if the consent decree 
operated to transfer title, they are not 
liable to pay royalty, because the estate be¬ 
ing in the hands of the receiver they were 
never in direct possession of it and because 
the compromise decree in so far as it relates 
to a two annas interest in the properties is 
incapable of execution nor can they under 
that decree obtain khas possession of any 
part of the property. The argument, how. 
ever does not take note of the fact that for 
the application of the doctrine of privity of 
estate all that is necessary to be found is 
whether possessory title has passed or not 
and the question whether possession has 
been taken is immaterial. The mere fact 
that Bangar and Daga did not take any 
effective step to obtain possession from the 
receiver or to realise their share in the pro- 


10. Ramkinkar Banerjee v. Satya Charan, (1939) 
26 A I R P C 14 = 179 I C 328=66 I A 60 = 
I L R (1939) 1 Cal 283=20 PLT 147=1 L R 
(1939) Kar 78 (P 0). 
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[fits of the estate from him is not sufficient 
,to defeat the landlord’s right to realise 
royalty from them. That actual possession 
is not necessary in such a case is established 
by the decision of the Judicial Committee 
in 20 P L T 147. 10 The next point to be 
considered is whether defendants 7 and 9 
are liable jointly and severally with the 
other defendants to pay the whole royalty 
or they are liable to pay it only in propor¬ 
tion to their share in the properties. The 
law as to the liability of an assignee of a 
part of a demised premises has been stated 
thus by Foa in his book on the Law of Land¬ 
lord and Tenant. 

Whether an assignment by the lessee of his whole 
interest in part of the demised promises (an act by 
which he is said to “sever” the term) creates a 
privity of estate between the lessor and assignee in 
respect of the whole land has been said to be doubt¬ 
ful (1834-40) 1 Bing (N C) 756. 11 But such an as¬ 
signment will at all events render the assignee 
liable for rent (1662-97) 2 Lev 231 12 and upon the 
covenants of the lease which can be apportioned e. g. 
the covenant to repair (1625-41) Cro Car 221 13 in 
proportion to the share it convoys to him; and it 
has now been laid down (in Iroland) as “well- 
settled law” that the assignee is liable in so far, 
and in so far only as the covenants affect the lands 
in his possession, and as regards rent only for an 
apportioned part of the rent properly chargeable 
in respect of the lands actually vested in him: 
(1914) 2 Ir R 411. 14 Whore however the share of 
demised premises is not hold by the assignee in 
severality, as where they become vested in joint 
tenants or tenants in common, the case is diffe¬ 
rent, because he with the others, holds the whole 
estate, and privity in respect of it exists accord¬ 
ingly between him and the lessor. Consequently, 
where a lease became vested by assignment in two 
tenants in common, it was hold that either of 
them was liable to the lessor for the full amount of 
damages found to be due for breaches of the cove¬ 
nant to repair (1923) 1 KB 469. And the same 
principle probably applies to rent. 

The italicized words in the above pas¬ 
sage will show that there is no direct autho¬ 
rity on the question even in England. In 
(1923) 1 KB 469 16 which is the latest case 
on the subject, Greer J. recognized that 
the question was one of some difficulty and 
he also stated that the case had been argued 

before him on the assumption that 
in English law, whatever may be the case in 
Ireland a tenant-in-common was not liable for the 
whole rent, but only for a proportionate part. 

He was, however, of the opinion that the 
question was not definitely concluded by 
any decision of the English Courts and 

11. Curtis v. Spitty, (1834-40) 1 Bing (N C) 766. 

12. Gamon v. Vernon, (1662-97) 2 Lev 231. 

13. Congham v. King, (1625-41) Cro Car 221. 

14. Dooner v. Odium, (1914) 2 Ir R 411. 

15. United Dairies Ltd. v. Public Trustee, (1923) 

1KB 469=62 L J K B 326=128 L T 768 = 

39 T L R 125 = 67 S J 199. 


after examining the cases on which the old 
view was based he observed as follows : 

It seems to me on the authorities that it has 
never been conclusively established that an assignee 
holding with other tenants under the terms of the 
original lease is not liable jointly with those other! 
tenants for the whole rent. He has an interest in' 
the whole of the land leased, though it is only a 
partial interest; his estate extends over the whole 
of the land leased; and I see no valid reason why 
tenants in common should be in a position as 
regards liability for rent different from that of joint 
tenants. I am inclined to think that each of the 
tenants-in-common has the privity of estate with 
the landlord in the whole of the land leased. 

The learned Judge then pointed out that 
the case before him was not a case of rent, 
but was an action to recover damages for 
breach of covenant to repair the leased 
property and so he concluded as follows : 

However this may be, even if tenants-in com¬ 
mon are only liable for the duly apportioned part 
of the rent, it by no means follows that they are 
only liable for an apportioned part of the damage 
for breach of covenant to repair. It seems clear that 
before the breach the obligation of each of them is 
of necessity an obligation to repair the whole 
estate. This in itself is not divisible. 

Thus, strictly speaking the above .case! 
does not decide that the assignee of a share 
in a demised premises is liable for the 
whole rent, but in view of the observations 
of Greer J. it has been held in several cases 
in India that such an assignee may be sued 
for the whole rent : see 38 Mad 86; 16 AIR 
1927 Mad 931; 17 53 Cal 197 18 and 11 Lah 
427. 19 The English authors are also inclin¬ 
ed to take the same view now. Now, if the 
matter was not covered by authorities and 
I was free to express my own opinion un¬ 
trammelled by the decisions to which I 
have referred, I would be inclined to the 
view that the assignee of a part of demised 
premises in a case like the present is liable 
only for proportionate rent. The doctrine 
of privity of estate is a somewhat technical 
doctrine and apart from it one might find 
it difficult to discriminate on general prin¬ 
ciples between an assignment by a lessee of 
his whole interest in part of the demised 
premises (severance of terms) and an assign¬ 
ment by him of a share only in the whole 
of the demised premises. The landlord in 
each case is entitled to ignore the assign- 

167 Kunnisow v. Parkum Mulloli Chathu, (1916) 3 
AIR Mad 768=17 I C 933=38 Mad 86 = 23 
M L J 695. 

17 Musafkanni Ravuthar v. Doraisingham, (1927) 

14 A I R Mad 931=105 10 179=54 MLJ 30. 

18. Jagan Mohan v. Brojendra Kumar, (1925) 12 

A I R Cal 1056=90 I C 211=53 Cal 197 = 42 
C L J 232=29 C W N 1000 (F B). 

19. Moti Lai v. Kartar Singh, (1930) 17 A IR Lah 

515=127 I C 1= 11 Lah 427=31 P L R 644 
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cnsnfc and suo the assignor alone for the 
whole rent on the ground of privity of con¬ 
tract. If however, he does not desire to 
ignore the assignment and wants to make 
both the assignor and the assignee liable, it 
is only fair that he should be required to 
give the assignment which is the basis of 
the assignee’s liability its full effect and 
realize rent which is a divisible claim in 
proportion to the shares held by the assignor 
^nd the assignee. The question, however, 
as was observed by Greer J. is a difficult 
‘one and as at present advised I am not pre¬ 
pared to dissent from the prevailing view. 

There is only one other question which 
a wish to deal with before I proceed to con¬ 
sider what should be the form of the decree 
in this case. Defendant 10 has now been 
replaced by two other receivers who, after 
the argument for the appellant had been 
nearly concluded filed an application asking 
us to hold that the appeal is not properly 
constituted inasmuch as all the heirs of the 
deceased plaintiff have not been made par¬ 
ties and that no new decree can be passed 
in the absence of these heirs. It is common 
ground that the deceased plaintiff was the 
owner of an impartible estate and on his 
death the impartible estate has now de¬ 
volved on his eldest son, the present appel¬ 
lant. It is stated on behalf of the new 
receivers that the deceased Raja has left 
several other heirs and they are necessary 
parties to the appeal, inasmuch as the 
royalties for which the suit has been brought 
were under the law not part of the imparti¬ 
ble estate but were the personal property 
of the deceased plaintiff. 

Now, it appears that after the death of 
the late Raja the present appellant made 
an application for being substituted for him 
in this appeal on the allegation that he was 

tbe legal representative of the deceased 
appellant. Notice of this application was 
3erved on all the respondents including 
defendant 10 who has been succeeded by 
ohe new receivers as well as defendants 7 
to 9, but as none of them objected to the 
appellant s petition, he was duly substituted 
•:n the place of his deceased father. It ap¬ 
pears to me therefore that so far as the 
present proceedings are concerned, the ques¬ 
tion cannot be re-opened and it must be 

^ ave keen constructively decided 
that the appellant is the legal representative 
of bis deceased father and is entitled to 
prosecute the appeal in this capacity. If 

® 0 . rec01ver could not raise the present 
objection, I do not see how the present 

1940 P/67 & 68 


receivers can do so. None of the alleged 
heirs of the Raja has appeared in this Court 
to oppose the appellant’s petition or applied 
before us to be substituted in place of the 
deceased Raja nor have we any materials 
before us which would justify the view that 
so far as the present appeal is concerned, 
the present appellant who is admittedly the 
seniormost member of a Hindu family can¬ 
not represent the other members of the 
family. In these circumstances I am not 
inclined to entertain the objection at this 
late stage of the case. The question how¬ 
ever as to what will be the rights inter se 
of the present appellants and the other heirs 
of the Raja is one which need not be decided 
in this Court, as it is always open to any 
party who claims to be interested in the 
royalties to claim his share from the appel¬ 
lant in a duly constituted suit, if necessary. 

The only point which remains to be de¬ 
cided is what should be the form of the 
decree to be passed in this appeal. As it 
has been held by me that the plaintiff 
cannot recover royalty for the surrendered 
villages in this suit, the decision of the 
Court below must stand so far as the 
amount decreed is concerned and it must 
also stand with regard to defendants other 
than defendants 7 and 9, those defendants 
not having appealed against the decree of 
the trial Court. As to defendants 7 and 9 
I should have in view of my findings granted 
a decree against them in the same terms as 
are to be found in the decree granted by 
the trial Court against defendants 1 to 6, 
but in my opinion in the circumstances 
disclosed in the evidence, it will not be just 
to pass such a decree against them. It was 
not disputed before us that defendant 9 and 
the father of defendant 7, Kedar Nath Daga, 
had advanced very large sums of money 
to Seddon & Co. and the money has still 
remained unpaid. In the deed of assignment 
there was an express clause that the royalty 
would be paid to the landlord by Seddon 
& Co. who were to be in possession of and 
manage the whole property including the 
share assigned by them. Under the compro¬ 
mise decree also, defendant 9 or Kedar Nath 
Daga did not get khas possession of the two 
annas share in the properties of Seddon 
& Co. Paras. 4 to 6 of the terms of settle¬ 
ment which have been incorporated in the 
decree contain provisions as to how the 
decretal money was to be paid and how the 
interests of defendant 9 and Daga were to 
be safeguarded, but it is common ground 
that no receiver, as contemplated in the 
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decree, has yet been appointed and the 
property still continues to be in possession 
of the receiver appointed in Sasti’s suit. 
Whether technically the possession of the 
receiver is possession on behalf of all the 
parties interested or not, there is no doubt 
that he is the person who is in de facto 
possession of the entire estate. It is also 
clearly established that the whole property 
was in the possession of the receiver during 
the years for which royalty is claimed and 
defendants 7 and 9 never dealt with the 
property in any way. It is also not disputed 
that the royalty has been made the first 
charge on the demised premises under the 
lease granted by the plaintiff to Seddon 
& Co. though it is true that the plaintiff 
has his option under the law not to enforce 
the charge. 

In these circumstances it seems fair and 
equitable that the decree passed against 
defendants 7 and 9 should be subject to 
this condition that before proceeding against 
them the appellant should in the first in¬ 
stance try to recover the amount decreed 
from the receivers who have succeeded 
defendant 10. The receivers will not be 
personally liable, but they shall pay the 
decretal amount out of the assets of Seddon 
& Co. In case the whole or any part of the 
amount decreed cannot be realized from 
the receivers the appellant will be entitled 
to realize such amount from defendants 7 
and 9, but defendant 7 will be liable only 
to the extent of the assets of his deceased 
father. I should like to state that the learned 
advocate for the appellant had no objection 
to a decree being passed in these terms as 
against defendants 7 and 9. As the decree of 
the Court below stands the appellant will be 
at liberty to proceed against defendants 1 
to 6 at once. If however the appellant 
chooses not to proceed against them, but 
to proceed against defendants 7 and 9, he 
must adopt the procedure indicated above 
and if he does so, these defendants will not 
be heard to say that the appellant must first 
proceed against defendants 1 to 6. 

The appeal is accordingly allowed in part 
as against defendants 7 and 9 who are res¬ 
pondents 7 and 9 and it is dismissed as 
against the other respondents. As the ap¬ 
peal fails against the receiver-respondents, 

the latter will be entitled to their costs in 
this appeal, hearing fee being fixed at 50 
gold mohurs. There will however be no 
order as to costs as between the appellant 
and the other respondents. We make no 
order for costs as against respondents 7 and 


9 because the success is divided. The appel¬ 
lant did not press his appeal as against 
respondent 8 and there was little or no con¬ 
test on behalf of the other respondents and 
so we make no order for costs so far as they 
are concerned. 

Chatterji J. — (After stating the facts, 
his Lordship proceeded.) Before dealing 
with the merits of the appeal I should 
dispose of the preliminary objection of the- 
new receivers. Their contention is that 
although the estate within which the dis¬ 
puted villages lie is an impartible estate 
which on the death of the original ap¬ 
pellant devolved on his eldest son the pre¬ 
sent appellant, the royalties for which the 
suit was brought were under the law not 
part of the impartible estate but were the 
personal property of the deceased proprie¬ 
tor and as such devolved after his death 
on his heirs under the ordinary law of in¬ 
heritance. The appellant's answer to this is 
that the application for substitution which 
was made by him was based on the alle¬ 
gation that he was the legal representa¬ 
tive of the deceased appellant and notice of 
that application having been served on the 
respondents including the late receiver, 
substitution was made without any objec¬ 
tion, and therefore it was not open to the 
present receivers who merely stepped into 
the shoes of the old receiver to challenge 
the order of substitution which was binding 
on the latter. In my view this contention 
of the appellant must be accepted. When 
in a suit or an appeal any party dies the 
question as to who is his legal representa¬ 
tive must be decided by the Court and its 
decision must be binding on the parties. 

O. 22, R. 5, Civil P. C., provides for the 
decision of such question, and the fact that 
an order passed under that rule is not ap¬ 
pealable shows that the decision is of a 
summary character and for the purpose of 
the suit or appeal the person who is substi¬ 
tuted in place of the deceased party shall 
be deemed to be his legal representative. It 
cannot be disputed that an ex parte order 
is as much binding on the parties as a con¬ 
tested order. The preliminary objection] 
must therefore be overruled. 

Sir Manmatha Nath Mukharji on behalf of 
the appellant did not challenge the finding 
of the learned Subordinate Judge with re¬ 
gard to adoption of defendant 8 nor did be 
advance any argument on the question of 
limitation. Upon the arguments advanced 
by the learned advocates on both sides the 
broad points that emerge for considera- 
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tion are these: (1) Is the suit bad for want 
of notice under S. 80, Civil P. C., on the 
receiver? (2) Are the surrenders of villages 
mentioned in Schs. 3 and 4 of the plaint 
void and inoperative ? Is the plaintiff entitled 
to claim any royalty for those villages? (3) 
Whether the deed of assignment dated 31st 
March 1921 conveyed merely a two annas 
share of the salamies and royalties or a two 
annas share in the leasehold properties. 
(4) (a) Did the compromise decree in Suit 
No. 238 of 1922 of the Asansol Court de¬ 
clare the title of Kedar Nath Daga and 
Mugniram Bangnr only to two annas share 
of royalties and salamis or to two annas 
share of the leasehold properties ? (b) Is the 
decree void and ineffective? (c) Did the 
decree have the effect of assigning to 
Kedar Nath Daga and Mugniram Bangur 
two annas share of the leasehold proper, 
ties? (5) Are defendants 7 and 9 liable for 
the plaintiff's claim by reason of privity of 
estate? (6) Assuming that defendants 7 
and 9 are liable by privity of estate, are 
they liable for two annas or the entire 
16 annas of the claim ? 

Point (1) —S. 80, Civil P. C., provides : 

No suit shall be instituted against_a pub¬ 

lic officer in respect of any act purporting to be 
done by such public officer in his official capacity 
until the expiration of two months next after 
notice in writing has been .... delivered to him. 

It need not be disputed that a receiver 
appointed in a suit is a public officer with¬ 
in the meaning of the Section; but the 
question is whether the present suit is in 
respect of any act purporting to be done by 
the receiver in his official capacity. This 
is a suit for royalty of lands in the posses¬ 
sion of the receiver. Non-payment of the 
royalty cannot be said to be an official act 
done by the receiver. So far as the surren- 
ers are concerned, they were the result of 
individual contract between the receiver 

th« t ffl 6 . pl . am ^ lff , and cannot be regarded as 
he official act of the receiver. S. 80 there- 

S ii 8 fl m t r ° plD . ion ha s no application. Be- 

r ® celver ’ not having appealed 
against.the decree passed against him, can- 

wnnldT 6 ob i 0cfci on which, if valid, 
would bar the whole suit as against him. 

~ leases in respect of 

(1) Henrv^ dd 8 ° 1 ^ 1 ? ed were granted to, 
dS? 7 ?, edd0 ?' {2) ® as araj Biswas, (3) 

° f C0> The Partnership was 

started on 1st August 1915 but wifch out 

any formal deed. The first deed of partner- 


ship (Ex. A) was executed on 3rd Novem¬ 
ber 1920 by Seddon and Rasaraj each of 
whom was stated therein to have 8 annas 
share. On 12th November 1920 another 
deed of partnership (Ex. 4) was executed by 
Seddon, Rasaraj, Dakshina and Kishori ac¬ 
cepting the terms and conditions of the 
earlier partnership deed (Ex. A). In this 
second deed (Ex. 4), the shares of the four 
partners were stated as follows : 

® eddon . - ... 8 annae. 

- - 6 aDna *. 
£ ak f h, . na - ... 1 anna. 

Klshon - ... 1 anna. 

It appears that sometime before 25th 
October 1922, Rasaraj, Dakshina and 
Kishori wanted to retire from the partner- 

® h1 or?u°^ ided fchey were paid their dues. 

On 25th October 1922 Seddon agreed to take 
three other persons, namely, Sasti Kin 
kar Banerji, R am R a tan Mahata, and T. S 
Gibson as partners in the firm of Seddon & 
Go., on condition of Sasti Kinkar agreeing 
to pay Rasaraj, Dakshina and Kishori the 
balance of their dues : vide letter Ex. A H I 

The shares of all these new partners were 
stated to be as follows i 

::: ::: 

i.Toita ::: ;;; 

Though no deed of partnership is forth¬ 
coming it is common ground that these four 
persons dM form a new partnership. On 
23rd March 1923, Sasti Kinkar Banerji 
brought a suit (No. 908 of 1923) on the 
Original Side of the Calcutta High Court 
against the other three partners, Seddon, 
Oibson and Ramratan for dissolution of 
partnership and accounts : vide plaint 

n?' ' In thla 8uifc a Preliminary decree 

{ li/X. 21) was passed by consent of the partieq 

on 10th April 1923 and by the terms of 

the decree itself five persons, namely (1) 

Kedar Nath Daga, (2) Mugniram Bangur, 

(3) Satis Chandra Sen, (4) Rai Bahadur 
bukh Lai Karnani and (5) Kissen Gopal 
Lagree were appointed joint receivers of 
the properties of Seddon & Co. Subse- 
quently, by an order (Ex. 27-a) dated 13th 
June 1923 made with the consent of both 
parties, Mr. Satish Chandra Sen alone was 
appointed receiver with the same powers 
and under the same conditions as were 
mentioned in the decree (Ex. 27). By ol 4 
of the decree the receivers were autho¬ 
rized to sell, mortgage or lease out the 
partnership properties including the pro¬ 
perties taken up from S. Banerji or any 
portion thereof for the payment of liabi- 


532 Patna Jyoti Prasad Singh v. Samuel Henry Seddon (Chatterji J .) A. I.B. 


lities of the firm including the debts of 
S. Banerji. It is nob disputed that the 
receiver Mr. Satis Chandra Sen (defen¬ 
dant 10) came into possession of the entire 
properties of Seddon & Co., including the 
leasehold interests in the villages in ques¬ 
tion. The royalty payable to the plaintiff 
for these villages fell into arrears regarding 
which there was some correspondence be¬ 
tween the plaintiff through his manager 
or legal advisers and the receiver. Even¬ 
tually there was an agreement (Ex. L) dated 
22nd January 1925 between the plain¬ 
tiff and the receiver by which it was 
agreed among other things that the plain¬ 
tiff would accept surrenders of such villages 
as Messrs. Seddon & Co. would choose by 
the end of March 1925. It was also stated 
in that agreement that Seddon & Co. had 
till that date paid to the plaintiff rupees 
one lakh on account of advance royalty. 
In pursuance of this agreement the recei¬ 
ver by his letter (Ex. 7) dated 29bh March 
1925 surrendered 11 villages. This surren¬ 
der was accepted by the plaintiff by hi3 
manager’s letter (Ex. 8) dated 27th June 
1925 with regard to the nine villages men¬ 
tioned in sch. 3 of the plaint. 

As regards the other two villages the 
plaintiff declined to accept the surrender 
as there were some other cosharers with 
Seddon & Co., who did not join in the sur¬ 
render. Again by a letter (Ex. 7-a) dated 
27th July 1925 the receiver gave notice of 
his intention to surrender the six villages 
mentioned in sch. 4 of the plaint with 
effect from 31st January 1926, such notice 
being provided for in the mining leases 
dated 18th December 1919 relating to 
those villages. This surrender was accepted 
by the plaintiff by his manager’s letter 
(Ex. 8-a) dated 8th August 1925. There can 
therefore be no doubt that the plaintiff 
willingly accepted surrender of the 15 vil¬ 
lages mentioned in schs. 3 and 4 of the 
plaint. His case in the plaint was that he 
was induced to enter into the agreement 
(Ex. L) dated 22nd January 1925 and then 
to accept the surrenders on account of mis¬ 
representation and suppression of facts 
made by the receiver. The learned Subordi¬ 
nate Judge after carefully considering the 
evidence came to the conclusion that there 
was no misrepresentation or suppression of 
facts and the plaintiff entered into the 
agreement and accepted the surrenders 
with his eyes open. In appeal Sir Man- 
matha Nath Mukharji frankly conceded 
that on the evidence on the record it would 


be difficult to hold that there was any 
misrepresentation by the receiver. He how¬ 
ever argued that in point of law the sur¬ 
renders were void because, in the first 
place the surrenders were effected without 
the sanction of the Court. In the second 
place, the receiver had no authority to sur¬ 
render the 2 annas share which belonged 
to Kedar Nath Daga and Mugniram Bangur 
by virtue of assignment and did not form 
the subject-matter of the Suit No. 908 of 
1923 of the Calcutta High Court. In the 
third place, both the contracting parties, 
namely the plaintiff and the receiver, were 
not at the time of surrender aware of the 
fact that 2 annas share of the leasehold 
properties had been assigned to Kedar Nath 
Daga and Mugniram Bangur, and that 
the receiver was appointed in respect of 
14 annas share and not the entire 16 annas 
of the properties, and thus the surrenders 
were vitiated by mutual mistake. 

As regards the first ground, namely 
that the receiver did not obtain the sanc¬ 
tion of the Calcutta High Court for the 
surrenders, it is not disputed that in fact, 
no such sanction was obtained. It was, how¬ 
ever, contended on behalf of the receiver 
that the powers conferred by the consent 
decree (Ex. 27) dated 10th ‘April 1923 were 
wide enough to authorize the surrenders. 
Clause 4 of the decree authorized the recei¬ 
ver to sell, mortgage or lease out the 
partnership properties for the payment of 
liabilities of the firm. It would be unreason¬ 
able to hold that the power to sell, mortgage 
or lease included the power to surrender. 
It was next contended that by the decree 
the receiver was entrusted with the wind¬ 
ing up of the business and therefore he was 
clothed with the power to deal with part¬ 
nership properties in whatever way he 
thought proper without any reference to 
the Court. It is impossible to accept this 
contention because in that case the receiver 
would be taking upon himself the entire 
function of the Court itself. An attempt 
was made to show that the surrenders were 
effected for the benefit of the estate. But 
evidence on the point, in my opinion, is 
neither satisfactory nor sufficient to enable 
us to come to any definite conclusion one 
way or the other. The only thing that was 
pointed out to us is that the surrendered 
villages were not in the possession of any 
sub-lessees and the receiver was not deriv¬ 
ing any income therefrom whereas he was 
incurring a recurring liability for the an¬ 
nual royalty. There is however nothing 


1 
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to show that the receiver made any at¬ 
tempts to lease out the villages or other¬ 
wise work the mines. If those villages were 
really so unprofitable, the plaintiff who 
was always acting under the advice of his 
manager or lawyers would not have readily 
agreed to accept the surrenders. Under 
these circumstances it must be held that 
the receiver had no authority express or 

implied from the Court to effect the sur¬ 
renders. 

The question then arises whether on that 
ground the plaintiff can impugn the surren¬ 
ders as void. It is no doubt true on general 
principles that a receiver cannot effectively 
deal with the properties in his possession 
without the sanction of the Court that 
appointed him. Where he deals with any 
property without the sanction of the Court 
his transaction may be impugned by the 
party affected thereby and he may be held 
accountable if he has thereby caused any 
loss to such party. The object of the Court’s 
sanction to any transaction by a receiver is 
to ensure that the interest of the parties 
whose properties the receiver is entrusted 
to deal with are properly protected. It is 
difficult to see how a third party who has 
himself with his eyes open entered into a 
transaction with the receiver can challenge 
it merely on the ground that it was not 
sanctioned by the Court. In the present 
case the plaintiff was the lessor and the 
receiver was in possession of the leased 
properties. The plaintiff himself in his evi¬ 
dence admits : 

After Mr. Son was appointed receiver I used to 
get my royalty due from Seddon <k Co., from Mr. 
ben. I used to get the whole sixteen annas of the 
royalty when they were paid. 


He also says that he accepted the su 
renders in the belief that the entire sixt ei 
annas was being surrendered. It is not t 
case that after the surrender he was not in 
position to deal with the surrendered v ; 
lages. His employee, P. W. 3, says: “I d 
not make any demand of royalty for the 
nine mouzas after this under the orders 

e manager. Then again in answer to tl 
question 

de . Q y ^ter 1926 you never made ar 
demand prior to this suit in respect of the abo 

nme mouzas beside six others of Sandmara groups 
he said, No I cannot deny this.” The plair 
tiff s case is that the receiver did not del: 
ver to him actual physical possession of th 
surrendered villages. But nowhere in th 
correspondence that passed between hir 
and the receiver subsequent to the surren 
ders was any complaint made about non 


delivery of possession. It is significant that 
by the letter (Ex. 0-4) dated 17th September 
1927, the plaintiff proposed to the receiver 
that the latter might surrender the remain¬ 
ing villages that were held in khas (except 
one) in which case the plaintiff would forgo 
the royalties due to him in respect of those 
villages. P. W. 3 says: u The 9 mouzas given 
in istafa are in the khas possession of the 
Baja. The evidence thus leaves no room 
for doubt that the surrenders were acted 
upon and the receiver had nothing to do 
with the surrendered villages after the 
surrenders. So far as he and the plaintiff 
are concerned, the surrenders were com¬ 
plete and effective. 

As regards the second ground, namely 
that two annas share of the leasehold pro¬ 
perties belonged to Kedar Nath Daga and 
Mugniram Bangur and was not the subject 
matter of the Suit (No. 908 of 1923) of the 
Calcutta High Court, it is enough to state 
that the receiver did in fact surrender the 
entire sixteen annas and the plaintiffs also 
accepted the surrenders in that belief. If 
Kedar Nath Daga and Mugniram Bangur 
had two annas share in the leasehold pro¬ 
perties their right would no doubt remain 
unaffected by the surrenders. But so long 
as the receiver was in possession of the 
entire sixteen annas—and it cannot be dis¬ 
puted that he was—they could not inter¬ 
fere with his possession. Even after the 
suirenders they are not said to have inter¬ 
fered with the plaintiff's possession. Differ¬ 
ent considerations may arise if and when 
these persons assert their rights to the two 
annas share in any of the surrendered 
villages. But in the present suit defen¬ 
dants 7 to 9 accept the surrenders as valid 
and binding. The plaintiff therefore cannot 
complain that the surrenders are bad be¬ 
cause defendants 7 to 9 have two annas 
share in the surrendered villages. 

As regards the third ground, namely that 
the surrenders were vitiated by mistake, it 
should be observed that no such case was 
made out either in the plaint or at the 
hearing before the trial Court. Mutual mis¬ 
take such as would render a contract void 
within the meaning of S. 20, Contract Act 
depends upon facts which must be pleaded 
and proved. Sir Manmatha Nath Mukharji 
however contended'that though mutual mis! 
take was not pleaded, the evidence disclosed 
that both the plaintiff and the receiver 
were at the time of the surrenders not 
aware of the existence of the compromise 
decree in the Asansol Suit (No. 238 of 1922) 
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or of fche fact that two annas share of the 
leasehold properties had been assigned to 
Kedar Nath Daga and Mugniram Bangur. 
Even assuming that that was so, that would 
not have affected the surrenders because 
unquestionably the receiver was in posses- 
sion of the entire sixteen annas and what 
was in his possession was surrendered to 
the plaintiff. S. 20, Contract Act, therefore 
will have no application. For the aforesaid 
reasons it must be held that the surrenders 
are not void and inoperative and are bind¬ 
ing on the plaintiff and he is not entitled 
to claim any royalty for the surrendered 
villages. 

Point 3 . — According to the appellant 
the deed of assignment, Ex. 5 conveyed a 
two annas share in the leasehold properties 
specified therein. The respondents’ conten¬ 
tion, on the other hand, is that what was 
assigned by the deed .was merely a two 
annas share of the salamis and royalties 
derivable from the leasehold properties. The 
question has to be decided with reference 
to the intention of the parties to be gather¬ 
ed from the deed itself. There are three 
schedules annexed to the deed. Sch. 1 which 
consists of four parts setg out in parts 1 
and 3 respectively the mining leases and 
the prospecting licences which the assignors 
(Seddon & Co.) had obtained, and in parts 2 
and 4 the villages to which those leases 
and licenses respectively relate. Sch. 2 
which consists of five parts sets out, in 
part 1 the leases granted by the assignors, 
in part 2 the villages to which those leases 
relate, in part 3 the prospecting licences 
granted by them, in part 4 the villages to 
which those licences relate, and in part 5 
certain villages in respect of which they 
had agreed to grant mining leases to the 
persons and firms mentioned therein. Sch. 3 
specifies the royalties and salamis payable 
for the mining leases and prospecting 
licenses referred to in sch. 2. To under¬ 
stand the full import of the deed it is 
necessary to reproduce it (omitting the un¬ 
necessary portions) as follows : 

Whereas by an indenture of even date, with 
these presents and made between the assignors 
(therein described as mortgagors) of the one part 
and the assignees (therein described as mortgagees) 
of the other part a seven-eighths or fourteen annas 
share of and in the salamies and royalties now due 
and payable or hereafter to become due and pay¬ 
able to the assignors under or in respect of or by 
virtue of all or any of the mining leases and pro¬ 
specting licences specified in parts 1 and 3 and the 
mining leases of the mouzas described in part 5 
of sch. 2 hereunder written after making the 
deductions therein referred to was mortgaged and 


charged to the assignees (subject as therein men¬ 
tioned) as security for the repayment of the princi¬ 
pal sum of Rs. 10,00,000 with interest and other 
sums as therein mentioned and whereas as part 
of the consideration for the said mortgage it was 
agreed : 

1. That the assignors shall transfer and assign 
to the assignees for their own use and benefit ab¬ 
solutely a one-eighth or two annas share of all 
moneys after the date hereof to be received by or to 
become payable to the assignors as salami in respect 
of any of the mining leases or prospecting licenses 
specified in parts 1 and 3 of sch. 2 hereto or the 
mining leases agreed to be granted of the mouzas 
described in part 5 of the said sch. 2 and in respect 
of any mining leases hereafter to be granted by the 
assignors in pursuance of any of such prospecting 
licenses after deducting from such salami moneys 
the following sums namely : (a) A sum equal to 
fifteen per cent, of the said salami moneys: (b) the 
sum or sums payable as salami by the assignors to 
their superior landlords under the leases or licenses 
specified in parts 1 and 3 of sch. 1 hereto or other¬ 
wise. 

2. That the assignors shall assign to the assig¬ 
nees for their own use and benefit absolutely a 
one-eighth or two annas share of and in all royal¬ 
ties reserved by the mining leases specified in parti 
of ech. 2 hereunder written or relating to the 
mouzas described in part 5 of sch. 2 and by any 
mining lease hereinafter to be granted by the 
assignors to any person or persons in pursuance 
of any prospecting licence specified in part 3 of 
the said sch. 2 after payment thereout of the 
royalties payable by the assignors to their superior 
landlords and to surface owners and occupiers. 
Now this indenture witnesseth that in pursuance 
of the said agreement and for the purpose of carry¬ 
ing the same into effect, the assignors do hereby 
assign, transfer, set over and assure unto the assig¬ 
nees all that one-eighth or two annas share of in 
and all and singular the salamies and royalties now 
due and payable or hereafter to become due and 
payable to the assignors under or in respect of or 
by virtue of all or any of the mining leases and 
prospecting licenses specified in parts 1 and 3 and 
the mining leases of the mouzas described in part 5 
of sch. 2 hereto after deducting therefrom in the 
case of the salamies and sum equal to 15 pet 
cent, thereof and also the salamies payable to the 
superior landlords of the assignors and in the case 
of the royalties and royalties payable to the superior 
landlords of the assignors and to surface owners 
and occupiers and which said mining leases and 
prospecting licenses affect all or part of the mines, 
veins, seams and beds of coal situate lying and 
being under the lands set out and described in 
parts 2, 4 and 5 of sch. 2 hereunder written and 
which are comprised and in and demised or grant¬ 
ed by these verbal pattas and prospecting licenses 
specified in parts 1 and 2 of sch. 1 hereunder writ¬ 
ten and all the estate right, title, interest, claim 
and demand whatsoever of the assignors into, of or 
upon the said one-eighth or two annas share to 
have and to hold the said share into the assignees 
absolutely and the assignors do hereby covenant 
with the assignees that . . . the assignees shall and 
may at all times hereafter peaceably and quietly 
enjoy and receive the said share of the said sala¬ 
mies and royalties hereby assigned or intended so 
to be without any let, stay, eviction, interruption, 
claim or demand whatsoever from or by the as¬ 
signors or any person or persona lawfully or equit- 
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ably claiming or to claim or under or in trust for 
them or either of them and that free from all in¬ 
cumbrances whatsoever made or suffered by the 
assignors or any person or persons lawfully or 
equitably claiming as aforesaid. And further that 
the assignors and all persons lawfully or equitably 
claiming any estate or interest in the said share of 
ohe said salamies and royalties hereby assigned or 
intended so to be or any part thereof from under 
or in trust for the assignors shall or will from time 
to time and at all times hereafter at the request 
and costs of the assignees do or execute or cause to 
be done and executed such acts, deeds, matters and 
things whatsoever for further better and more per¬ 
fectly assuring the said share of the said salamies 
and royalties hereby assigned or intended so to 
be and every part thereof unto the assignees in 
manner aforesaid as shall or may be reasonably 
required and the assignors hereby further covenant 
with the assignees that they will from time to 
time and at all times hereafter upon the request 
of the assignees in writing deliver or cause to be 
delivered to the assignees a full detailed account of 
all salamies and royalties payable in respect of any 
lease hereinbefore referred to or in respect of any 
lease or other document hereafter executed in pur¬ 
suance of any prospecting license or agreement 
hereinbefore referred to and will verify and prove 
the correctness of the samo in such reasonable 
manner as the assignees shall require and immedi¬ 
ately upon any such lease as aforesaid bein^ 
hereafter executed will inform the assignees 
thereof and will at the request and cost of the 
assignees supply them with a certified copy of the 

O O tvt J 


same. 

From these provisions it is clear that 
subject to certain deductions the salamies 
and royalties were assigned absolutely to 
the assignees and the assignors reserved to 
themselves no right to the income of the 
'leasehold properties except only 15 per cent, 
of the salamies payable in respect of the 
leases and licenses specified in sch. 2. The 
royalties which form the recurring income 
of the leasehold properties are to be enjoyed 
at all times absolutely and entirely by the 
assignees subject of course to the payment 

° u^ 0 roya ^ es to the superior landlord 
w ich form a first charge. The salamies re¬ 
present the price agreed to be paid once 
for all to the assignors for the leases and 
licenses granted by them and might at 
eir option have been reserved to them 
while assigning their rights. The price so 
payable formed no part of the recurring 
income of the properties and the fact that 
per cent, thereof was reserved to the 
assignors does not make the assignment any 
the less operative as an assignment of the 
entire income. Looking to the terms of the 
document, it seems to me that it was in¬ 
tended to operate as an absolute assign¬ 
ment of the entire income of the leasehold 
•properties. That being so, the inference is 
legitimate that the leasehold properties 
themselves were intended to be assigned. 


It is an accepted rule of construction that 
an absolute grant of the income of an estate 
passes the estate itself. In (1852) 42 E R 
1075* it was held that “a devise of the rents 
and profits of real estate carries with it the 
property in the land.” In (1872) 14 Eq 456 1 

where the same principle was laid down. 
Malins, V. C. said : 

There is no distinction whatever between giving 
the income of the land and of the rents and profits 
of the land. The income means rents and profits 
and the rents and profits mean the income; they 
are convertible terms. 

In 11 Cal 684° their Lordships of the 
Judicial Committee observed : 

If the bequest had been of rents and profits, and 
it appeared that it was the intention of the testa¬ 
tor to pass the estate, those words would be suffi¬ 
cient to do it. 

In 2 A L J 568' it was held that gift of 
rents and profits is equivalent to gift of 
property. In 68 I C 631° it was held that 
A gift of the income of a property without 
any |imitation is a gift of the property it¬ 
self. No doubt all these cases relate to 
devises by wills, but I do not understand 
why on principle there should be a different 
rule of interpretation with regard to trans¬ 
fers inter vivos. In 92 I C 516 8 which was 
not a case of devise by will, it was held that 
a grant of the income of certain property 

is a grant of the pro¬ 
perty itself. Mr. Das drew our attention ta 
172, Succession Act, which runs thus i 

Where the interest or produce of a fund is be. 

queathed to any person, and the will affords no 

indication of an intention that tho enjoyment of 

the bequest should be of limited duration, tha 

principal, as well as the interest, shall belong to 
tne legatee. 

And Illus. (iii) to the Section say 3 “A 
bequeaths to B the rents of his lands at X. 

B is entitled to the lands.” It was urged 
that this Section specifically provides for the 
above rule of interpretation with regard to 
bequests whereas there is no such provision 
in the Transfer of Property Act. But in the 
Succession Act there are various provisions 
including an entire chapter (Chapter 6) re¬ 
garding the construction of wills, while 
there are no corresponding provisions in the 
Transfer of Property Act. Nor does the 
latter Act prescribe what particular words 
are necessary to constitute a transfer. S. 8 
of the Act to which Mr. Das referred in 

contrast to S. 172, Succession Act, lays 
down that 

fraff °^[ er o£ ,P^ oper ^y passes forthwith to the trana- 

n» h0 ln( f re8 . t w , hlch the transferor is thua 

Lddenta ther^f ° and in the *«** 

Such incidents are enumerated in the 
ection and include, “where the property is 


536 Patna Jyoti Prasad Singh v. Samuel Henry Seddon (Chatter ji J .) A. I. R» 


land . . . the rents and profits thereof accru¬ 
ing after the transfer,” and “where the pro¬ 
perty is money or other property yielding 
income the interest or income thereof ac¬ 
cruing after the transfer takes effect.” 
With reference to these provisions in the 
Section it was argued that assignment of 
land carries with it the rents and profits 
thereof but not vice versa. The object of 
these provisions however is to clarify what 
are the legal incidents of each particular 
class of property which pass along with the 
property when it is transferred. The Sec¬ 
tion is not intended to lay down any rule 
as to what words are necessary to effect a 
transfer of any particular kind of property. 
What property is actually conveyed by a 
particular deed depends upon its own terms. 
Of course it may be asked why, if by the 
deed (Ex. 5) the assignors really intended to 
convey the leasehold properties and not 
merely the salamis and royalties, they did 
not say so in clear terms. But we have to 
construe the deed as a whole and if the 
intention to be gathered from it appears to 
be that the leasehold properties were as¬ 
signed full effect must be given to it. 

It is important to bear in mind that the 
properties dealt with by the deed of assign¬ 
ment are coal mining leases. The char¬ 
acteristic of such leases is that the corpus 
is gradually destroyed in the process of ex¬ 
traction of coal which fetches the income. 
If the income of such property is assigned 
absolutely and for ever nothing is left to 
the assignor. The property itself passes to 
the assignee. As I have already shown, the 
deed (Ex. 5) purports to assign the income of 
the leasehold properties in question abso¬ 
lutely and for ever. The deed also contains 
various clauses providing for quiet enjoy¬ 
ment which are appropriate to an assign¬ 
ment of real property. Then it appears from 
part III of sch. 2 in the deed that certain 
prospecting licences are included in it, 
though they were already surrendered or 
option had expired. (See items 4, 7, 9-a, 
9-b, 14 and 16.) Part IV of the same sche¬ 
dule includes the corresponding villages. 
The inclusion of these villages would be 
meaningless if merely the salamis and royal¬ 
ties were intended to be assigned. 

On the contrary there are certain pas¬ 
sages in the deed which were relied upon 
by Mr. Das in support of his contention 
that nothing more than salamis and royal¬ 
ties was assigned. In the first place he relied 
upon the expression “all moneys” occurring 
i n cl. 1 of the deed quoted above. But it is 


to be noticed that this expression is used- 
with reference to the salamis only and not 
to the -royalties. As I have already pointed 
out, the salamis were not recurring income, 
but certain specified amounts payable once 
for all as part of the consideration for tho 
leases and licences. In the second place 
Mr. Das relied upon those passages in els. 1 
and 2 of the deed quoted above which pro¬ 
vide that the assignors were to grant the 
leases in pursuance of the prospecting 
licences or agreements referred to in parte 
III and V of sch. 2. But the contracts 
having been already entered into by the 
assignors, it was by mutual consent pro¬ 
vided that they should execute the deeds 
necessary to complete the contracts. In the 
next place Mr. Das referred to the conclud¬ 
ing portion of the deed quoted above which 
provides that the assignors would furnish* 
the assignees with a full detailed account 
of the salamis and royalties payable. The 
assignment being in respect of two annas 
share only, it was covenanted that the as¬ 
signors who had the remaining 14 annas 
would at the request of the assignees deli¬ 
ver to them a full detailed account. 

Though some of the provisions in the 
document present some difficulty the general 
tenor to my mind indicates that the inten¬ 
tion was to convey the leasehold properties 
and not merely the salamis and royalties. 
That this was the intention is also supported 
by the subsequent conduct of the parties to 
the deed themselves. In 1922 the assignees 
brought a suit (No. 238 of 1922) against 
the assignors in the Court of the Subordi¬ 
nate Judge at Asansole for declaration o£ 
their (the assignees’) title to the two annas 
share of the properties mentioned in the 
deed of assignment and to all salamis, rents, 
royalties and profits arising and issuing 
therefrom (vide plaint Ex. AF). The title 
thus claimed was based on the deed of as¬ 
signment. The suit was compromised and a 
compromise decree (Ex. 20 (b)) was passed 
on 3rd July 1923 on the following among 
other terms : 

That the plaintiffs’ title to the two annas shar9 
of the properties mentioned in the indenture of 
assignment dated 31st March 1921 and to all 
salamis, rents, royalties and profits arising or 
issuing therefrom be declared. 

Some controversy has been raised with 
regard to this part of the decree but, as I 
shall show later, there can be no doubt 
that this term was incorporated in the de¬ 
cree and it clearly means that the plaintiff’s 
title was declared not merely to two annas 
share of the salamis and royalties but to 
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two annas share of the leasehold proper¬ 
ties. It is hardly conceivable that if by the 
indenture of assignment merely a two annas 
share of the salamis and royalties had been 
conveyed Seddon would by the compromise 
confess that he had parted with two annas 
share in the leasehold properties. The fact 
seems to be that both parties knew that by 
the indenture of assignment two annas 
share of the leasehold properties and not 
merely of the salamis and the royalties had 
already been conveyed. Then on 8th Octo¬ 
ber 1923 Seddon executed a mortgage (Ex. 1) 
in favour of Kedar Nath Daga in respect of 
other properties in which Seddon admitted 
that two annas share of the properties, 
meaning with reference to the context the 
leasehold properties, had been conveyed by 
the indenture of assignment. This also 
shows that the parties understood that 
what was conveyed by the deed of assign¬ 
ment was not merely a two annas share of 
the salamis and royalties but of the lease¬ 
hold properties. I am therefore of opinion 
that the deed of assignment conveyed a two 
annas share of the leasehold properties and 
not merely of the salamis and royalties. 
(His Lordship then dealt with point 4 (a) 
and held that the decree did declare the 
plaintiffs’ title to the tw 7 o annas share of the 
properties mentioned in the indenture of 
assignment dated 31st March 1921 and 
proceeded.) 

Point 4 (b). — The learned Subordinate 
Judge, accepting the contention of the res¬ 
pondents, has held that the compromise 
decree is void because the compromise was 
opposed to public policy. The argument is 
that the effect of the compromise was to 
interfere with the authority of the receiver 
to deal with the properties covered by the 
compromise. Defendant 10 was appointed 
the sole receiver on 13th June 1923 and 
the compromise decree was passed later on 
3rd July 1923. Seddon who entered into 
the compromise on behalf of Seddon & Co. 
was a party to the suit in which the re¬ 
ceiver was appointed and the receiver was 
in possession of all the properties of Seddon 
& ^o>. it is no doubt true that the appoint- 
^ment of a receiver operates as an injunc¬ 
tion upon the parties not to interfere with 
the rights conferred on him by the Court. 

If any party deals with any of the proper¬ 
ties in the possession of the receiver the 
transaction will not be binding on the re- 
ceiver nor can his possession be interfered 
with. From this it does not follow that 
he transaction is void as being opposed to 


public policy. The position here however 
is quite different. In the first place, the 
compromise in question did no more than 
affirm the title already created by the deed 
of assignment (Ex. 5) in respect of the two 
annas share in the leasehold properties. In 
the second place, the compromise was not 
intended to interfere with the receiver's 
possession. In this connexion it may be 
mentioned that when the compromise 
deciee, so far as it related to the mortgage, 
was executed the receiver was impleaded 
as a judgment.debtor with previous sanc¬ 
tion of the Calcutta High Court: vide exe¬ 
cution application Ex. 16a. The receiver 
raised several objections : vide his petition 
Ex. 17 (c) dated 19th May 1930. This 
objection was overruled by the order (Ex. 22) 
dated 3rd February 1931. Against this 
order an appeal was presented by the re¬ 
ceiver to the Calcutta High Court which 
was dismissed on 3rd March 1933: vide 
Dx. 22 (a). In the circumstances there is 
no justification for holding that the com¬ 
promise decree is void. 

The learned Subordinate Judge has also 
held that the compromise decree was pas¬ 
sed without jurisdiction because all the 
necessary parties were not before the Court 
The Suit (No. 238 of 1922) was, as already 
Btated, brought against Henry Seddon and 
Kasaraj Biswas as representing Seddon & 
Bo. But there were two other partners, 
namely Dakshina and Kishori. Whether 
they wore necessary parties or not is a 
diflerent question. If they were, and the 
objection has been taken, the suit would 
have been dismissed. But so far as the 
parties to the suit were concerned there 
was no lack of jurisdiction in the Court to 
make the decree which, when once it was 
passed whether rightly or wrongly, was 
binding on them. Parties left out, if they 
were not actually represented in the suit, 

would of course not be bound by the 
decree. 


—- 4 uuouiuu id wueouer tne com- 

promise decree is ineffective, as held by the 
learned Subordinate Judge. One of the 
grounds given by him is that the suit was 
not against the firm. Mr. Das on behalf of 
the respondents did not support this part 
of the decision. In fact the suit was brought 
against the firm represented by Henry 
Seddon and Easaraj Biswas. The main 
ground is that the compromise, being effeo- 
ted by Seddon only and not by the other 
three partners, could not be binding on 
them. Sir Manmatha Nath Mukherji oon- 
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tended that the other three partners Pasa¬ 
raj, Dakghina and Kiahori ceased to have 
any interest in the partnership. Seddon in 
his written statement in the present suit 
alleged that he purchased the interests of 
Kishori and Dakshina in the partnership 
properties on 23rd May 1922, and that 
Pasaraj retired from the partnership from 
1st January 1923. Indeed there is some 
evidence on the record to indicate that these 
three persons ceased to have any con¬ 
nexion with the partnership. For instance, 
the receiver in his evidence says : 

So far as I remember there was a document of 
sale by Dakshina and Kishori to Seddon which 
was shown. 

He also says “Pasaraj had no interest 
left.” The letter (Ex. A H 1) dated 25th 
October 1922 written by Seddon to S. K. 
Banarji by which the former agreed to 
accept the latter with two others, namely 
Pamratan and T. S. Gibson, as partners in 
the firm of Seddon & Co. coupled with the 
fact that in the following March Sasti 
Kinker Banarji brought the Suit No. 908 
of 1923 in the Calcutta High Court for 

dissolution of the partnership that was 
composed of himself and Seddon, Gibson and 
Pamratan, clearly indicates that Pasaraj, 
Dakshina and Kishori were no longer re¬ 
garded as having any interest in the firm 
of Seddon & Co. The difficulty however is 
created by the fact that the plaintiff in this 
suit framed his plaint on the basis that 
Pasaraj, Dakshina and Kishori all along 
continued to be the partners of Seddon & 
Co., and defendants 2 to 6 as their succes¬ 
sors, in-interest were sought to be made 
liable for the plaintiff’s claim. It is also 
remarkable that in the course of the cross- 
examination of the receiver on behalf of 
the plaintiff the following question was 
put: ‘‘Is it not a fact that Pasaraj’s inter¬ 
est to the extent of six annas has not passed 
to Seddon?” Just below this there is the 
note by the Court: 

The plaintiff’s advocate now contends that this 
interest has not passed. He further says that this 
has been his case all along. 

It should also be mentioned here that 
previously the present plaintiff brought a 
suit (23/22 of 1931/1930) in the Subordi¬ 
nate Judge’s Court at Burdwan for royalty 
for some of tbe villages to which the pre¬ 
sent suit relates, impleading the present 
defendants 2 to 6, and got a decree against 
them : vide judgment Ex. 10 dated 12th 
April 1932. The reason why defendants 2 
to 6 have been impleaded in this suit, as 


they were in the Burdwan suit, is said to 
be that as there was no registered docu¬ 
ment by which Pasaraj, Dakshina and 
Kishori gave up their interests in the part¬ 
nership which consisted of immovable pro¬ 
perties, their interests in those properties 
could not be extinguished. AIR 1939 P C 
170, 20 "Whatever may be the reason, the 
plaintiff accepts the position that Pasaraj, 
Dakhshina and Kishori all along continued 
to be the partners of Seddon & Co. 

But the question whether the compro¬ 
mise decree is ineffective on the ground 
that Pasaraj, Dakshina and Kishori were 
not parties to the compromise is a question 
which could be raised only by them, or 
their successors-in-interest. Each partner is 
an agent of the others, and how far a tran¬ 
saction entered into by one partner on be¬ 
half of the firm binds the other partners is 
a question which can properly be raised by 
those other partners. If they by their acts 
and conduct assent to the transaction the 
third party who himself enters into the 
transaction cannot question it. Here the 
compromise decree in question was obtain¬ 
ed by Mugniram Bangar and Kedar Nath 
Daga. The first petition of Compromise 
(Ex. 20) which was filed on 30th June 1923 
shows that Pasaraj in his written state¬ 
ment having pleaded that he had ceased to 
be a partner of Seddon & Co., his name 
was expunged from the record of the suit 
and the compromise was effected between 
the plaintiffs Mugniram and Kedar Nath 
on the one hand and defendant 1, Seddon, 
on the other. So far therefore Pasaraj is 
concerned, Mugniram and Kedar Nath 
could not be heard to say that the compro¬ 
mise decree was ineffective. As regards 
Dakshina and Kishori, it should be remem¬ 
bered that their successors-in-interest, de¬ 
fendants 4 to 6 in the present suit, in their 
written statements accept the position that 
Dakshina and Kishori ceased to be part¬ 
ners of Seddon & Co., and that so long as 
they were partners they never objected 
rather consented to all transactions that 
were entered into by Seddon and Pasaraj 
on behalf of the firm. 

Mr. Das in support of his contention that 
the compromise entered into by Seddon 
could not bind Pasaraj, Dakshina and 
Kishori relied on Lindley on Partnership, 
Edn. 10 p. 345; Halsbury’s Laws of Eng¬ 
land, Vol. 24, p. 426, para. 8 22; (1885) 10 

20. Mon&hibai v. Cooverji Umersey, (1939) 26 
A I R P C 170=182 I C 1=66 I A 210=1 LR 
(1939) Bom 503=1 L R (1939) Kar 295 (P C)- 
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A 0 680; 21 22 All 135; 23 A I R 1933 Lah 
618“ 3 and S. 19, cl. 2 (c), Partnership Act 
(9 of 1932). Though this last mentioned 
Act is not applicable to the present case 
because the compromise decree in question 
was passed in 1923 the law must be taken 
to be, as stated in Lindley on Partnership 
at p. 345 that 

In an action against a firm . . . one partner hag 
no authority to bind the firm by consenting to an 
order for judgment against it. 


This statement itself suggests that it will 
apply where the judgment is called in ques¬ 
tion by the other partners. Where the 
other partners have raised no objection it 
is difficult to understand on what principle 
the party himself in whose favour the judg¬ 
ment has been given can question its bind¬ 
ing effect. In all the decided cases cited 
above the question was raised by the other 
partners and at their instance it was held 
that the compromise effected by another 
partner without their consent was not 
binding on them. In (1854) 10 E R 796 3 
a judgment having been obtained by con¬ 
sent against R. J. Rialton sued as R. J. 
Rialton & Co., the plaintiff subsequently 
asked for leave to amend the judgment by 
striking out the words “R. J. Rialton sued 
as" so that the judgment might be against 
the firm of R. J. Rialton & Co. and as such 
enforceable against R. J. Cox, a partner in 
that firm. Cox objected to the amendment 
which was accordingly refused. In 22 All 
135 22 a suit was brought by a firm through 
its managing partner Udai Ram to recover 
a debt due to the firm. By a reference to 
arbitration to which the other partners of 
the plaintiff firm were not parties the suit 
was disposed of. All the partners then 
brought a fresh suit to recover the debt 
alleging that the firm was not bound by 
the result of the previous suit. The defen¬ 
dant pleaded the previous decision as a bar, 
but this plea was overruled on the ground 
that one partner had no authority to bind 
he firm by a submission to arbitration. In 

• ^ah 618 23 the question was 

raised m a proceeding under O. 23, R. 3, 

Luvu P. C., in which a compromise said to 
have been effected on behalf of a firm by 
one of its partners was repudiated by an- 
other partner and it was held that the 


‘ in n I y pi«n Ste ^ v ; Eichard Cobden Cox > MS 

34 WR^r 5 L J Q B 1^8=53 L T 474 : 
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compromise in order to be lawful within 
the meaning of O. 23, R. 3 must be assen¬ 
ted to by all the partners. The above stated 
proposition of law therefore has no appli¬ 
cation to the present case which has spe¬ 
cial features of its own. On all these 
considerations I am not prepared to hold 
that the compromise decree is ineffective 
so far as the parties to it are concerned. 


Point 4 (c ).—In view of my decision on 
the point (3) this question does not arise. 
But as it was argued at length on both 
sides it is better that I should express my 
opinion on it. The appellant contended that 
quite irrespective of the deed of assignment 
(Ex. 5) the decree itself created a valid title 
to the two annas share of the leasehold 
properties in favour of Mugniram Bangar 
and Kedarnath Daga. The respondents, on 
the other hand, contended that the decree 
did not and could not create any new title 
and in any event it could not take effect 
as an assignment. Mr. Da 3 argued that a 
decree can never be the root of title. In 
support of this contention he relied on 
AIR 1923 Mad 392. 21 In that case the 
plaintiff who got a decree in the trial Court 
declaring his title to certain properties 
made some payment to protect his rights 
to that property while an appeal from the 
decree was pending. The appeal was even¬ 
tually allowed and the decree was set aside. 
In a subsequent suit brought by the plain¬ 
tiff to recover the money paid by him, the 
defence taken was that the payment was 
voluntary. The plaintiff contended that the 
decree of the trial Court on the strength of 
which he made the payment gave him title 
to his property. This contention was over¬ 
ruled on the ground that the decree could 
not be the root of the plaintiff’s title. This 
decision was undoubtedly right so far as 
the facts of the case were concerned. If 
however it intended to lay down the broad 
proposition that a decree which is final 
and conclusive between the parties can 
never be the root of title I must with all 
respect express my dissent from the deci¬ 
sion. Decree, as defined in S. 2, cl. 2, Civil 
P. C., means 

the formal expression of an adjudication whioh, so 
far as regards the Court expressing it, conclusively 
determines the rights of the parties with regard to 

suit° r aDy ° f fcilQ mafcfcfers in con troversy in the 
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their respective rights and the Court has to 
adjudicate on those rights, but once the 

24. Gopal Iyenger v. Mummachi Reddier. (1923) 
10 A I R Mad 392=74 I 0 416. 
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Court makes an adjudication it not only 
sets at rest the controversy between the 
parties but creates in favour of the success¬ 
ful party a new title though in many cases 
it may be in affirmance of a pre-existing 
title. It is therefore a fallacy to say that a 
decree cannot be the root of title. 

The question however whether a decree 
operates as an assignment of certain pro¬ 
perty is quite different. It depends upon 
the nature of the decree. In this particular 
case the decree which was passed on com¬ 
promise merely declared the plaintiffs’ title 
which was based on the assignment of 31st 
March 1921. Upon the terms of the com¬ 
promise petition it is impossible to hold 
that one party was assigning to the other 
two annas share of the leasehold proper¬ 
ties. I am therefore of opinion that the 
decree could not operate as an assignment 
of two annas share of the leasehold proper¬ 
ties. It had the effect merely of confirming 
the title that was already created by the 
deed of assignment of 31st March 1921. 

Point 5 .—Mugniram Bangar and Kedar- 
nath Daga, as I have already held, were 
assignees of two annas share of the lease¬ 
hold properties. Now the question is whe¬ 
ther defendants 7 and 9 as assignees are 
liable for royalties by reason of privity of 
estate. Mr. Das on behalf of the respon¬ 
dents contended that the doctrine of privity 
of estate does not apply under the Indian 
law. He argued that a lease is made trans¬ 
ferable under S. 108, cl. (j), T. P. Act, but 
there is nothing in that Section to make 
the transferee liable for the burdens of the 
lease. Cl. (j) however provides that : 

The lessee shall not, by reason only of such 
transfer, cease to be subject to any of the liabili¬ 
ties attaching to the lease. 

This itself suggests that the transferee 
will be subject to the liabilities though the 
lessee shall not necessarily cease to be so 
subject. In other words, the lessee will 
still remain liable by privity of contract, 
whereas the transferee will be liable by 
reason of the transfer. The matter is con¬ 
cluded by the decision of the Judicial Com¬ 
mittee in 20 PLT 147 10 in which their 
Lordships held that: 

By English law and by Indian law an assignee 
of a lease is liable by privity of estate for all the 
burdens of the lease, burdens which are imposed 
upon him by the mere assignment whether he 
enters into possession or not. 

% Their Lordships further observed that 

the assignor having no longer any interest cannot 
be liable by privity of estate though he still re¬ 
mains liable by contract if he was party to the 
original lease. 


I accordingly hold that defendants 7 and 
9 are liable for the plaintiff’s claim by pri¬ 
vity of estate. 

Point 6 .—Sir Manmatha Nath Mukherji 
on behalf of the appellant contended that 
defendants 7 and 9 are liable jointly and 
severally with the other defendants to pay 
the entire royalty claimed. Mr. Das, on the 
other hand, argued that they are liable 
only to the extent of their share in the 
leasehold properties. Sir M. N. Mukherji in 
support of his contention relied on (1864) 

34 L J Ch 82; 25 (1923) 1 KB 469; 15 53 
Cal 197; 18 AIR 1927 Mad 931 17 and 
11 Lah 427. 10 Mr. Das, on the other 
hand, relied upon (1802) 102 E R 490; 26 
(1835) 83 E R 532, 27 (1818) 36 E R 412 28 
and (1826) 108 ER 179, 29 Halsbury’s Laws 
of England, Yol. XX, para. 436; Foa 
on Landlord and Tenant, Edn. 6, p. 469 
and Woodfall on Landlord and Tenant 
pp. 331 and 521. The question is one of 
some difficulty, and it appears from an 
examination of the English cases cited on 
both sides that there is no definite decision 
on the precise point even in England. How¬ 
ever, the latest of those cases is that in (1923) 
1KB 469. 15 Greer J. who decided that 
case referred to and explained the earlier 
cases and though the case before him was 
for damages for breach of a covenant to 
repair he observed as follows : 

It seems to me on the authorities that it has 
never been conclusively established that an as¬ 
signee holding with other tenants under the terms 
of the original lease is not liable jointly with 
those other tenants for the whole rent. He has an 
interest in the whole of the land leased, though it 
is only a partial interest; his estate extends over 
the whole of the land leased ; and I see no valid 
reason why tenants-in-common should be in a 
position as regards liability for rent different from 
that of joint tenants. I am inclined to think that 
each of the tenants-in-common has the privity of 
estate with the landlord in the whole of the land 
leased. 

The view thus expressed by Greer J. has 
been followed by High Courts in India in 
the cases in 53 Cal 197, 18 AIR 1927 Mad 
931 17 and 11 Lah 427. 19 The position how¬ 
ever is different where the assignee holds 
the assigned share of the leasehold property 
in physical severalty. In such cases he has 
no interest in the remaining part of the 
property and has therefore no privity of 

25. Norval v. Pascoe, (1864) 34 L J Ch 82=4 N R 

390=10 Jur (N S) 792=10 L T 809=12 W R 

973. 

26. Stevenson v. Lambard, (1802) 102 E R 490. 

27. Gamon v. Vernon, (1835) 83 E R 532. 

28. Ex parte Smyth, (1818) 36 E R 412. 

29. Merceron v. Dowson, (1826) 108 E R 179. 
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estate with the landlord in the whole of 
the. property. He cannot be liable for the 
entire rent. This difference has been poin¬ 
ted out by Greer J. in (1923) 1 KB 469 15 
and on this ground he distinguished the 
earlier cases such as (1802) 102 E R 490 20 
and (1835) 83 E R 532. 17 This also dis- 
tinguishes the statements in Halsbury, Foa 
and Woodfall to the effect that 

an assignee of part of the land cannot be charged 
in an action of debt with the whole rent, but only 
for a proportionate part thereof. 

I am inclined to adopt the reasoning of 
Greer J. stated above and hold that defen¬ 
dants 7 and 9 are liable jointly and seve¬ 
rally with the other defendants for the 
plaintiff’s entire claim. Upon the above 
findings the appellant is entitled to judg¬ 
ment against all the respondents except 
respondent 8 for the amount decreed by 
the Court below. But for the reasons given 
by my learned brother the decree against 
respondents 7 and 9 (defendants 7 and 9) 
should be subject to the conditions set forth 
in his judgment. I accordingly agree that 
the appeal should be allowed in part as 
against respondents 7 and 9 and dismissed 
against the other respondents. 

G.N./r.k, Order accordingly . 
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Emperor 

v. 

Jate Uraon — Accused. 

Death Reference No. 3 of 1940 and Cri¬ 
minal Appeal No. 16 of 1940, Decided on 
.k^Debruary 1940, from decision of Judi¬ 
cial Commissioner of Chota Nagpur, Ranchi, 
D/- 24th January 1940. 

(a) Penal Code (I860), S. 300, Exception 1- 
Accuaed seeing his wife in arms of another and 
in anger of moment killing her-Provocation is 

°l ?f a y e a ? c ! 8uc lden and reduces crime to 
culpable homicide not amounting to murder. 

nn ? ?rwv?° n 86es k* 8 W ^ e * n fc he arms of another 
, fche an 6 er of the moment kills either his 

The nrovnnf^ ram0Ur i^ e is nofc 8 uilfc y murder, 
and L n u at i° n w< ? uld 1)0 both grave and sudden 

not Znlnr dU f the Crime fco cul P a ble homicide 
not amounting to murder. [p 544 q 2] 

h™L Cr , iminal Tr '®l—Confession—Court i. not 
l ° * cc , e P‘ whole confession — It can 

rest as faUe (Obiter)^ *° ^ ‘ rUe ^ 

fAaoi^n ^ our ^ bound in law to accept a con- 

nart Of « 8 * f wh ? le ‘ . I£ the Court is satisfied that 

, c ? nfe881 ° n 18 fcrue and part is false, it can 

th porfci ° n as£fe fin ds to be true and 
reject the false portion: AIR 1933 p a t 258 (SB), 

Belt on * [P 545 0 2] 
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Advocate-General — for the Crown. 

Hareshwar Prasad Sinha— for Accused. 

Harries C. J. —This is a referonco made 

by the learned Judicial Commissioner of 
Chota Nagpur under S. 374, Criminal P. C., 
for confirmation of a death sentence passed 
upon one Jate Uraon. There is also an 
appeal by Jate Uraon against his conviction 
for murder and the sentence of death pass¬ 
ed upon him. It will be convenient to dis¬ 
pose of the reference and the appeal in this 
judgment. Jate Uraon is a man of about 44 
years of ago and was tried by the learned 
Judicial Commissioner of Chota Nagpur 
upon a charge of murdering his wife Teju 
on 5th July 1939. The learned Judicial 
Commissioner came to the conclusion that 
the evidence established that Jate Uraon 
had murdered his wife, and as the learned 
Judge could find no extenuating circum¬ 
stances he sentenced Jate Uraon to death. 

The case, as presented in the Sessions 
Court, for the prosecution is a somewhat 
surprising and unusual one. It is said that 
in the early morning of 5th July 1939 the 
appellant, Jate Uraon, for no apparent rea¬ 
son, attempted to assault two men named 
Bhinsaria Uraon and Manrakhan Chik. 
These men made good their escape, where¬ 
upon Jate is said to have attacked Bahura 
Uraon (P. W. 1). Again the prosecution 
can offer no explanation or reason for this 
attack. It is said that after chasing the two 
men who managed to escape Jate Uraon 
went to the house of Bahura Uraon and 
attacked the latter with an axe injuring 
him on the thigh. Bahura’s wife came to 
her husband’s rescue, and there was a 
scuffle and Jate was disarmed. Shortly 
afterwards Bahura together with a witness 
Manga Uraon (P. W. 2), who is said to 
have witnessed the assault, went to Sibu, 
chaukidar and reported that Jate had 
caused the injury on Bahura. A search was 
made for Jate who was found, and even¬ 
tually Bahura, Sibu, chaukidar, Karma 
Uraon, a brother of Jate, and Sania Uraon, 

(P. W. 21) proceeded to the thana which 
was four miles away. On the way it is said 
that Jate refused to accompany the chauki¬ 
dar and the others and went off; but it is 
surprising that no attempt whatsoever 
appears to have been made to detain Jate 
and to bring him to the thana. At 9 A. M. 
on 5th July, Bahura made a first informal 
tion report. The contents of this report are 
important and I think it advisable to set 
out the report in extenso : 
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My name is Bahura Uraon. My father’s name is 
Mangli Uraon. I am resident of Dewaki, thana 
Ghaghra. Today on Wednesday, date not known, 
having come to you with Karma Uraon and Sibu 
chaukidar at 9 o’clock I beg to report that Jate 
Uraon has gone mad since (last) night. He had 
pursued the two persons, Bhinsaria Uraon and 
Manrakhan to assault them, but they fled away. 
Mt. Tejni, Jate Uraon’s wife, stopped him, and 
they fled away. Then he caught hold of a balwa 
and came to me and wanted to assault me also 
with the balwa. I caught hold of his balwa, and a 
scuffle took place, and I got slight injury in the 
right thigh at his hands. I was bringing him to the 
thana but he ran away while on his way after he 
had covered half the distance. This is my state¬ 
ment. Investigation may be made. 

The suggestion in this report is that 
immediately after the appellant had chased 
Bhinsaria Uraon and Manrakhan, he caught 
hold of an axe and attacked the informant 
Bahura. Bahura does not suggest that the 
attack took place in the latter’s house, and 
there is no reference to Bahura’s wife inter¬ 
vening or to Manga (P. W. 2) arriving at 
the scene. What is said is that the wife of 
the appellant intervened when Bhinsaria 
and Manrakhan were attacked and that 
immediately afterwards Bahura was attack¬ 
ed. After this report had been recorded, the 
Sub-Inspector Sheonarain Prasad (P. W. 22) 
set off for the village of Dewaki. On the 
way he met the appellant Jate, who made 
a statement to him, and in consequence of 
which Jate was arrested. Shortly afterwards, 
some villagers came along and told the 
Sub-Inspector that Jate had killed his wife. 
Jate was arrested at 10.5 A. M. and the 
Sub-Inspector recorded the information 
concerning the death of Jate’s wife at 
10.30 A. M. Jate was produced before a 
Magistrate on 10th July 1939, as he desir¬ 
ed to make a confession. The Magistrate 
cautioned him and told him that he was not 
bound to make a statement and that any 
statement he may make might be used 
as evidence against him at his trial. He 
asked him if he desired to make a state¬ 
ment of his own free will, and Jate answer¬ 
ed that he was making the statement of his 
own accord. Jate’s confession to the Magis¬ 
trate is in these terms : 

A few days ago, I went to drink handi at night. 
When I returned home in the morning, I saw my 
wife Teju sleeping with Bahura Uraon. They were 
in compromising position. I was enraged. I took 
down a balwa which was hanging and I first gave 
a blow to Bahura in the right leg. He took to his 
heels. He also snatched my balwa and ran away. 
Then I picked up a ploughshare and struck my 
wife twice on the neck. She died on the spot. Had 
not Bahura fled away, I would have killed him 
also. Then I at once went to the thana alone and 
reported all the matter to the Sub-Inspector of 


Police. Thisis my statement. Teju was my brother’s 
wife. I had married her later on, in Sagai form* 
She is older than I. She had a daughter by me. 

In the Court of the committing Magis¬ 
trate the appellant admitted making this 
confession and again repeated that he had 
found his wife sleeping with Bahura and 
that he had assaulted Bahura and killed his 
wife in consequence of what he had seen. 
In the Court of Session the appellant re¬ 
peated this version and throughout his 
statements have been entirely consistent. 
There can be no doubt whatsoever that 
Teju met her death by violence. There 
were very severe injuries on the skull and 
on the face and the neck and the cause of 
death, according to the Assistant Surgeon 
who conducted the post mortem examina¬ 
tion, was shock and brain concussion caused 
by the injuries which he described in his 
report. The appellant admits that he caused 
these injuries; but it is contended on his 
behalf that the case cannot be one of murder 
because the assault on Teju was committed 
as the result of grave and sudden provoca¬ 
tion. The prosecution alleged however that 
this was not a case where there was any 
provocation either grave or sudden. As I 
have stated, it was alleged that Jate for no 
apparent reason, first attacked two men 
who made good their escape. One of those 
men Manrakhan Ohik (P. W. 10) was called 
as a witness. According to him, he had 
come out of his house at sunrise to make 
water when Jate came up to him with a 
balwa in his hand and said. “Who are you ? 

I will cut you.” He makes no mention of 
Bhinsaria, and this latter person was not 
called as a witness. The first information 
report suggests that the two men were 
attacked together, but Manrakhan’s version 
is that he was alone when he was attacked. 
Manrakhan stated that Jate did not appear 
to be drunk and he could not say what was 
the matter with him. Manrakhan says that 
some time afterwards there was an outcry 
from Bahura’s house, and on going there he 
found that Bahura had a cut on his thigh. 
As I have stated the prosecution can offer 
no explanation whatsoever for this attack 
on Manrakhan and Bhinsaria if such ever 
took place. 

The evidence is that shortly afterwards 
Jate went into Bahura’s house and there 
attacked him. Bahura (P. W. l) says that 
he was sleeping in his house with his wife, 
child and mother. Jate came with an axe 
and forced the door open shouting “Where 
are you” Bahura said “What do you want ?” 
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On hearing Bahura’s voice Jate struck with 
the axe which caused an injury on Bahura’s 
thigh. Bahura tried to get away, but Jate 
followed him into the inner room where 
they grappled. Bahura’s wife also inter, 
vened and Manga rushed from his own 
house and joined in the scuffle. Jate was 
disarmed and fled from the house. Again 
no reason whatsoever has been suggested 
for this attack upon Bahura. Bahura said 
that he had no feud with Jate nor with his 
brother Karma and that he used to visit 
Jate’s house on occasions. It is to be ob¬ 
served that in the first information report 
Bahura said that Jate had gone mad since 
the night previous; but in evidence he said • 

I cannot say whether Jate’s mind was really 
aSected at that time. I said in my first informa¬ 
tion report that he was mad, because he was be¬ 
having like a mad man, viz., in trying to assault 
people. 

The evidence of Bahura is supported by 
the evidence of Manga Uraon (P. W. 2) and 
Charia, (P. W. 3), Bahura’s wife. In my 
view it is impossible to accept this version 
of the attack on Bahura. If the evidence is 
to be accepted, Jate, for no reason what¬ 
soever, went into a house of a friendly neigh¬ 
bour and attacked him with an axe. That 
in itself is a difficult story to believe ; but 
it is impossible to believe the present ver- 
Sion when it is compared with the version 
given by Bahura in the first information 
report. In the first information report the 
suggestion is that immediately after the 
attack on Bhinsaria and Manrakhan, Bahura 
was attacked. No mention is made in that 
report of the attack having taken place in 

-Bahura s plaoe. Further, no mention is 
made of intervention by Bahura’s wife or 
by Manga, P. W. No. 2. 

Bahura and Manga went to Sibu chauki- 
dar and they are alleged to have told the 
latter what had occurred. A search was 
made for Jate and when he was found the 
c aukidar and the others accompanied by 
Jate went towards the thana. According to 
the prosecution, Mt. Teju was alive at that 

^“ n e v ’,. a , nd - ** that f aot was satisfactorily 

jftS th . ere . could be n ° question that 
Jate s confession is false. Karma (P. W. 6), 

, b /°, t ^ 1 f r of Jate * gave evidence, and he 
stated that on the early morning of the day 

T 0jU Came fco his house and 

told him that Jate had an axe in his hand 
and was talking angrily. Teju asked him to 
intervene but he refused to do so owing to 
fear. About an hour later the witness said 
that he was informed by Sibu chaukidar 
that Jate had wounded Bahura with a 


Emperor v. Jate Uraon (Harries C. J.) 


Patna 543 


balwa. He says that he went to see Bahura 
and then met Jate in the village. He men¬ 
tions how they all went to the thana accom¬ 
panied by Jate, but the latter left them 
before reaching the thana saying that ho 
would not go with them. This witness said 
that when they left the village to go to the 
thana, Teju was still alive because he had 
seen her in the morning. The witness does 
not say that he saw Teju immediately before 
he left for the thana. Even if this witness’s 
evidence is accepted in its entirety, it does 
not establish that Teju was alive when the 
chaukidar and others left for the thana. All 
it would establish is that an hour previously 

Teju was alive. The learned Advocate-Gene¬ 
ral had asked us to accept this witness’s 
evidence and to hold that it establishes that 
leju was alive when Jate and the ehauki- 

° ff for thana. I however find 
it difficult to believe this witness because 
according to the police diary he made no 
mention of seeing Teju in the early morn, 
ing when he was interrogated by the police. 

we have 

carefully scrutinized the statement which 
he made. There is no reference whatsoever 
in it to having seen Teju on the morning 
on which she undoubtedly was killed. The 
learned Advocate-General has very rightly 
pointed out that Karma is a witness who 
18 apparently not hostile to his brother 
Jate In cross-examination he tried to make 
out that Jate had been mad previously and 
that he had killed Teju and struck Bahura 
because he was mad. The witness admitted 
in cross-examination that he had not men. 
tioned to anyone that Teju came to him 

f a , r i y ^ the morn * D g; but he said that he 
told the Daroga about it at the police 

station. As I have said it is clear that he 
did not tell the Sub.Inspector because there 
is no reference whatsoever to it in his state- 
ment. For these reasons I find it impos. 
sible to accept Karma’s evidence that Teju 
was ahve when the party left for the thana. 

. .be learned Advocate-General has also 
invited us to accept the evidence of Sibu 
Dusadh (P W. 5), the village chaukidar. 
According to him, Bahura told him of the 
assault and that he searched for Jate. He 
went to Jate’s house and there found Teju 
pounding mahua seeds but Jate was not 
there. As he was going away from his 
house, he met Jate on the road and told 
him to accompany him to the thana. Jate 
did so, and if this evidence be accepted 
Teju was ahve when Jate and the chauki- 
dar set off for the thana. This is a most 
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important fact; but it is clear from the 
police diary that -when Sibu was interro¬ 
gated by the police he made no reference 
whatsoever to the fact that he had seen 
Teju alive at her house shortly before he 
met Jate and persuaded him to accompany 
the party to the thana. The learned Advo¬ 
cate-General has pointed out that Sibu does 
not appear hostile to Jate, but if he had 
seen Teju alive immediately before Jate 
left, he would, in my view, have undoubt¬ 
edly mentioned the fact to the police. 

The suggestion now made on behalf of 
the prosecution is that Teju was alive when 
Jate and the chaukidar left the village for 
the thana and that she was murdered later 
on after Jate had left the chaukidar and 
returned to his village. In those circum¬ 
stances, it is said that whatever happened 
previously, such could be no justification 
for killing his wife. Even if he had seen 
his wife in the embraces of Bahura, the 
killing of his wife some hours afterwards 
could not have been said to be the result 
of sudden provocation, though it might be 
said to be the result of grave provocation. 
It is therefore very important in this case 
to ascertain whether there was or was not 
a lapse of time between the attack on 
Bahura and the attack on Teju. If Sibu’s 
evidence be accepted, there was such a 
lapse of time, but having regard to the fact 
that he never mentioned having seen Teju 
alive to the police I cannot accept his 
evidence. 

The prosecution also called Teju’s son 
Hari Uraon (P. W. 11). According to 
him, he returned to the house about kalwa 
time (which is said to be about 10 A. M.) 
from the fields and found the door of the 
house fastened on the inside. He says he 
heard his mother crying “Gome and save 
me, Jate is killing me.” He tried to push 
open the door, but he failed to do so and 
then went weeping to the house of his 
cousin Sukru Uraon and told him that his 
mother had been killed. Sukru, who is said 
to be a lame man, declined to go to Teju’s 
assistance. When this witness was examined 
by the police when the investigation com¬ 
menced, he made an entirely different 
statement. That statement was to the effect 
that when he came home he found that his 
mother had been killed. In short he admit¬ 
ted that he had seen and heard nothing at 
all, yet in the Court of Session he stated that 
he had actually heard his mother crying 
for help. In my view the evidence of Hari 
-cannot possibly be accepted, and the learn¬ 


ed Advocate-General has very properly nob 
invited the Court to accept the evidence of 
this witness. A number of witnesses were 
called with a view to establishing what 
Hari did and said after he is supposed to 
have heard his mother cry for help; but if 
Hari’s evidence be rejected obviously the 
evidence of these witnesses must also be 
rejected. There was also the evidence of a 
number of witnesses who stated what they 
had been told by other witnesses. I cannot 
understand the relevancy of this evidence 
as most of it is hearsay and not admissible. 
Even if ib was admissible, it establishes 
little or nothing. 

The prosecution also tendered in evidence 
the confession of the accused, and that is 
undoubtedly evidence against him. That 
confession, however, if accepted, establishes 
not murder but the lesser crime of culpable 
homicide not amounting to murder. It is 
clear that if a person sees his wife in the 
arms of another and in the anger of the 
moment kills either his wife or her para¬ 
mour he is not guilty of murder. The pro¬ 
vocation would be both grave and sudden 
and would, in my view, reduce the crime 
to culpable homicide not amounting to 
murder. Such is Jate’s version; but it is 
said that such portion of the confession as 
suggests grave and sudden provocation is 
clearly false by reason of the evidence for 
the prosecution which suggests that Teju 
was alive after Bahura had been assaulted 
and was alive when Jate accompanied the 
chaukidar to the thana. Jate left the 
chaukidar some time afterwards, and ib is 
said that Teju must have been murdered 
when Jate returned to the village. In those 
circumstances, it is urged that the provoca¬ 
tion, even if it existed, could nob be des¬ 
cribed as sudden. A man who thinks over 
what he has seen for some hours might still 
act under grave provocation, bub such could 
not be described as sudden. I have, how¬ 
ever, given my reasons for finding ib 
impossible to accept the evidence of the 
prosecution that Teju was alive when Jate 
left with the chaukidar for the thana. 
Karma’s evidence, even if accepted, does 
not establish it, and I am not satisfied with 
Sibu’s evidence when I find that he made 
no mention of this important fact when 
first seen by the police. The learned Ad¬ 
vocate-General has frankly admitted that 
the case, as presented by the prosecution is 
difficult to sustain. Ib is a version of a series 
of attacks for no apparent reason. An at¬ 
tempt was made by some of the witnesses 
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to show that Jate was drunk; but the Sub- 
Inspector makes it clear that when he ar¬ 
rested him at 10 A. M. he was not under 
the influence of drink. Sibu makes contra¬ 
dictory statements concerning his condition. 
He said : 

When I was trying to take him to the Police 
3tation he appeared to be the worse for drink. He 
was talking correctly, but his eyes were small and 
blood-shot. I did not notice any smell of drink 
about him. It was about 7 A. M. when we started 
for the Police Station with Jate. 


If no smell of drink was noticeable, it is 
fairly clear that early that morning Jate 
was not so drunk as to attack everybody at 
3ight. Yet that is what is suggested he did. 
An attempt was also made to show that 
Jate was mad ; but the Sub-Inspector stated 
that when he arrested him he showed no 
signs of madness. Jate was kept under ob¬ 
servation for some time in jail, but the 
medical evidence is to the effect that he 
was perfectly sane. If Jate was neither 
mad nor drunk, then his actions, as des¬ 
cribed by the prosecution, cannot possibly 
be accepted. Why should a sober and sane 
man first attack two people and chase them 
away, then go into the house of a friendly 
neighbour and attack him and later kill his 
wife with a ploughshare? That, however, 
is the case which the prosecution in the 
sessions Court asked the Court to accept. 
In my view, the admitted facts of this case 
establish beyond all doubt that Jate on the 
morning in question was moved by some 
substantial motive, and the learned Ad¬ 
vocate-General admits that this is probably 
true. The question is what was the motive 
which impelled Jate to attack Bahura and 
his wife. Jate says that he found them in 
bed together and I see no reason for reject¬ 
ing his statement. Jate has been consistent 
throughout. He has frankly admitted that 
he attacked Bahura and killed his wife and 
also stated in his confession that he would 
have killed Bahura if he could only have 

is a ring of truth about 

is confession, and it appears to me that he 
mus ave found his wife in a compromis¬ 
ing position to cause him to attack Bahura 
and when the latter escaped, to kill his wife. 

e version given by Jate explains what 
happened subsequently. The case for the 
prosecution is inexplicable. No man whe- 

, er tu 6 a ^ 0r ^8iual or not, would career 

a ° U <.u- 0 7 llla S 0 backing persons unless 
something had moved him. Of course if he 

WaS or , mad - h0 might act in that 

wa y , ut drunkenness and madness must be 

eliminated from this case. Jate was clearly 
1940 P/69 & 70 


enraged at something and acted upon an 
impulse caused by what he had seen. I am 
satisfied that Jate’s version of what occurred 
is the true one and that he acted under 
grave and sudden provocation. 

It was argued on behalf of the appellant 
that as a matter of law a Court is bound 
either to accept the confession as a whole 
or to reject it. I am not accepting Jate’s 
confession as a whole because I am bound 
to in law. I am accepting it as a whole be¬ 
cause I believe it to be substantially true. 
In my view, a Court is not bound in law to 
accept a confession as a whole. If the Court 
is satisfied that part of a confession is true 
and part is false, it can accept such portion 1 
as it finds to be true and reject the false! 
portion. The law upon this subject has 
been clearly laid down by this Court in the 
case in 19 P L T 476, 1 in which a Full 
Bench held that if an accused person makes 
a confession the whole of that confession 
must be placed before the Court and is re¬ 
ceivable in evidence. But there is no rule of 
law which compels belief in the whole of 
the statement. The Court, if it comes to 
the conclusion that the statement in its 
essential particulars is true, is entirely en¬ 
titled to disregard the statements which it 
may hold in circumstances not to bo true. 
The point of law does not arise in this case, 
but I merely mention it because I wish to 
make it clear why I accept Jate’s statement 
as a whole, that is, that he saw his wife in 
a compromising position and lost control of 
himself and first attacked Bahura and then 
killed hi3 wife. It appears to me that the 
only consistent version in this case is the 
version given by Jate throughout, namely 
in his confession and in both Courts. Ac¬ 
cepting that version, I hold that ho acted 


under grave and sudden provocation and that 
causing Teju’s death was not murder but 
culpable homicide not amounting to murder. 

The crime however is a serious one, and 
taking everything into consideration I think 
sentence of five years’ rigorous imprison¬ 
ment would meet the ends of justice. The 
result therefore is that I would discharge 
this reference, set aside the conviction under 
S. 302 and the sentence of death and con¬ 
vict the appellant of an offence under Sec¬ 
tion 304, I. P. C., and sentence him to a 
term of five years’ rigorous imprisonment. 

Yarma J. — I entirely agree. 

G. N./r.k. _ Reference discharged. 

1. Emperor v. Itwa Munda, (1938) 25~A IR~Pat 
258=175 I C 300=19 P L T 476 = 39 Cr L J 
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Ram Sarup Salt and others — 

Plaintiffs — Appellants, 
v. 

Mukhi Singh and others — Defendants 

— Respondents. 
Appeal No. 973 of 1938, Decided on 2nd 
[February 1940, from appellate decree of 
Sub-Judge, Chapra, D/- 28th July 1938. 

(a) Bihar Money-lenders Act (3 of 1938), 
S. 11 — Conditions necessary to attract opera¬ 
tion of S. 11 to Appellate Court satisfied — 
Appellate Court must give effect to S. 11 not¬ 
withstanding anything to contrary in any other 

law. . 

Section 11 enjoins a duty on the Court, in the 
class of cases to which it refers to restrict the 
amount of interest awarded to a sum not in excess 
of the principal advanced. The only conditions 
necessary to attract the operation of that Section 
to an Appellate Court are that there shall be a suit 
by a money-lender, that the suit shall be in respect 
of a loan and that the appeal shall arise out of 
such a suit. When these conditions are satisfied, 
the duty of an Appellate Court is plain that it 
must give effect to the Section notwithstanding 
anything to the contrary contained in any other 
law' or in anything having the force of law or in 
any agreement. [P 547 C 1] 

(b) Bihar Money-lenders Act (3 of 1938), S. 7 

_Rule of damdupat does not apply to period 

subsequent to institution of suit. 

The rule of damdupat introduced by S. 7 of the 
Act in respect to a claim for interest for the period 
preceding the institution of the suit does not apply 
to the period subsequent to the institution of the 
suit. fP 547 C 2] 

(c) Bihar Money-lenders Act (3 of 1938), S. 8 

_Lower Appellate Court failing to exercise 

discretion under S. 8 — High Court can pass 
order in respect of interest subsequent to date 
of suit. 

Where the Court of Appeal below has failed to 
exercise its statutory discretion under S. 8, it is 
open to the High Court to pass an order in.respect 
of interest subsequent to the date of the institu¬ 
tion of the suit. [P 547 C 2] 

S. K. Husnain and Harnarayan Prasad 

— for Appellants. 

Rajeshwari Prasad and G. K. Mukharji 

— for Respondents. 
Agarwala J. —This is an appeal by the 
plaintiffs from a decision of the Subordi¬ 
nate Judge of Chapra modifying a decision 
of the Munsif. The facts were as follows : 
Defendants first party executed a mortgage 
in favour of the plaintiffs on 21st July 
1923, to secure redemption of a loan of 
Rs. 500. The rate of interest prescribed by 
the bond was 2 per cent, per mensem with 
six-monthly rests. At the date of the insti¬ 
tution of the suit, on 20th January 1936, 
the amount outstanding for principal and 
interest was Rs. 8492-2-6. The plaintiff 


abandoned his claim as to Rs. 4992-2.6 
and sued for a recovery of the remaining 
Rs. 3500. Defendants 4 to 29 were subse¬ 
quent transferees or mortgagees of the 
hypothecated property. Defendants 8, 9 
and 15 claimed priority over the plaintiff's 
mortgage. In 1917, there had been a zar- 
peshgi bond to defendants 8 and 9 for 
Rs. 175 and in 1922 another zarpeshgi in 
favour of the same defendants for Rs. 200. 
On 7th April 1924, defendants 8 and 9 
advanced Rs. 768 to redeem a previous 
mortgage in favour of one Rambharosa and 
Ramkalar, the brothers of the present plain¬ 
tiff. On 27th May 1925, there was a mort¬ 
gage to defendants 8 and 9 for Rs. 1200 to 
pay off all these previous encumbrances. 
The claim of defendant 15 was that on 4th 
July 1925, he had advanced Rs. 800 on a 
mortgage to pay off a previous mortgage of 
7th April 1923. The first Court disallowed 
the claim of defendant 15 to priority and 
as to the claim of defendants 8 and 9 
allowed it only to the extent of Rs. 375, 
that is to say, in respect of the previous 
zarpeshgis of 1917 and 1922. Against the 
decision of the first Court an appeal was 
preferred by defendants 8, 9 and 15, defen¬ 
dants 8 and 9 challenging the decision of 
the trial Court with respect to the sum or 
Rs. 768 and defendant 15 with respect to 

Rs. 800. 

The appeal was dismissed so far as the 
claims of defendants 8, 9 and 15 to priority 
were concerned, but the Appellate Court 
gave effect to S. 11, Money-lenders Act, 
1938, which prohibits a Court, in a- suit 
brought by a money-lender, in respect of a 
loan, to pass a decree for the amount of 
interest for the period preceding the insti¬ 
tution of the suit which, together with any 
amount already realized as interest through 
the Court or otherwise, is greater than the 
amount of the loan advanced, that is to say, 
the plaintiff's claim was reduced to Rs. 5U0 
principal and Rs. 500 interest The Appel¬ 
late Court in its judgment made no Provi¬ 
sion for interest after the date of the 
institution of the suit up to the date of 
grace nor for interest subsequent to the 
date of grace, although the trial Court had 
awarded interest at the bond rate up to the 
date of grace and interest at 6 per cent, per 
annum for the later period. The order of 
the Appellate Court with regard to costs 
was that the judgment and decree ^of the 
lower Court were modified and the “plain¬ 
tiff’s suit decreed modifiedly with costs cor¬ 
responding to success.” The decree that 
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has been drawn up in pursuance of the 
Appellate Court’s judgment has awarded to 
defendants 8 , 9 and 15 the costs of the 

appeal based on the amount of reduction in 
the decretal amount. 

In second appeal it is contended on be¬ 
half of the plaintiffs-appellants that as there 
had been no. appeal by any of the parties 
concerned with respect to the amount de¬ 
creed by the first Court as principal and 
interest, it was not open to the Appellate 
Court to reduce that amount. Even if the 
matter were to be decided solely with refer¬ 
ence to the provisions of O. 41, R. 33 
Civil P. C., I should not be prepared to 
hold that the power of the Appellate Court 
to modify the decree with regard to the 
amount decreed by the trial Court was 
barred. But, in the present case, the matter 
is put beyond controversy by the provisions 
of b. 11 , Money-lenders Act. That Section 
enjoins a duty on the Court, in the class 
jof cases to which it refers to restrict the 
amount of interest awarded to a sum not 
in excess of the principal advanced. The 
only conditions necessary to attract the 
operation of that Section to an Appellate 
Court are that there shall be a suit by a 
money-lender, that the suit shall be in res. 
■pect of a loan and that the appeal shall 
arise out of such a suit. When these condi- 
tions are satisfied the duty of an Appellate 

Court is plain that it must give effect to 
tae oection 

iliS ithBtandiDg u ai]yfchill S to the contrary con- 

thp fn d r tf y oth . er law or in anything having 
the force of law or in any agreement, a 

whieh is the opening phrase of the Section. 

I would therefore overrule the first 
objection of the learned advocate for the 

plaintiffs-appellants. 

With regard to interest from the date of 
the institution of the suit to the date of 
grace, the learned advocate for the plain¬ 
tiffs-appellants contends that he should be 

bv a the * I" at the bond rate as Screed 

by the trial Court. S. 8 , Money-lenders 

tee Court Ta 6 lth f r thQ ori §inal Court or I 
h £ Ur o£ Appeal or revision to re-open < 

his debtor To ? e £ Ween a money-lender and , 

S aDd t0 relieve ‘fce debtor of all ^ 
liability in respect of any interest in excess i 

of nine per cent, simple per annum in the f 

a Seoured loan and 12 per cent. t 
““ p , le , P 0r an °? m i° the case of an un- t 

resnnnd T ^ e learned advocate for the r 

respondents contends that this Court should t 
not interfere with the decision of the Court s 
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e below with regard to the interest subse- 
o quent to the date of the institution of the 
e suit, inasmuch as that would be interfering 
n with the discretion conferred on the Court 
by S. 8. There is no indication in the judg¬ 
ment of the Court below however that It 
0 has exercised any discretion with regard to 
3 interest subsequent to the date of the insti- 
- tution of the suit. What does appear from 
1 the judgment of the Appellate Court is that 
3 it proceeded on the assumption that the rule 
3 or damdupat introduced by S. 7 of the Act 
in respect to a claim for interest for the 
, period preceding the institution of the suit 
' applies also to the period subsequent to the 
: institution of the suit. The language of, 

. 1 ‘“f 1 * however is clearly against this 

I I6 , W ' T hS language of S. 7, Money-lenders' 
Act, differs completely from that of S. 6 of! 

So ° fc . hal Parganas Regulation, III 0 f 
/ 2, which prohibits a Court in the Sonthal 

, argana9 fr om decreeing interest on any 
loan or debt in excess of the one-fourth of 
the principal sum if the period be not more 
than one year or in excess of the principal 
of the original debt or loan in other cases, 
in the regulation there are no words of 
limitation as there are in S. 7, Money¬ 
lenders Act, restricting the rule to the 
period preceding the institution of the suit. 
The Court of Appeal below having failed, 
to exercise its statutory discretion in the 

matter it is open to us to pass an order in' 
respect to interest subsequent to the date 
of the institution of the suit. 

It was suggested by the learned advocate 
for the respondent that this was not a case 
in which we should exercise this discretion 
m view of the absence of circumstances 
justifying re-opening of the transaction be¬ 
tween the mortgagee and the mortgagor. 

he terms of the bond however themselves 
invite such interference. It is a secured 
loan and it may be assumed that the mort¬ 
gagee was satisfied that the security which 
he accepted was sufficient to ensure re-pav- 
ment of the debt. In spite of this security 
the interest whieh he demanded was 2 per 
cent, per mensem with six-monthly rests 
which is considerably in excess of the com¬ 
mercial rate even for unsecured loans. In 
these circumstances, in my opinion, we are 
justified in exercising the discretion con¬ 
ferred upon the Court by S. 8 and I would 
therefore direct that in the decree, that is 
to be prepared the rate of interest for the 
period from the date of the institution of 

Vo the SXpiry 0f the P 0riod of S race 

shall be 12 per cent, simple per annum and 
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after the date of grace at 6 per cent, per 
annum simple on the amount due at the 
date of grace. 

The last point raised by the plaintiffs- 
appellants is with regard to the decree for 
costs. With regard to this the order will be 
that the plaintiffs will have their costs 
throughout on the amount decreed and the 
defendants will bear their own costs. The 
decree of the Appellate Court is set aside 
and a decree will now be prepared in ac¬ 
cordance with Hr. 2 and 4 of O. 34, with 
interest at the rate stated above. Period of 
2 race three months from today. 

'-j 

Rowland J. — I agree. 

d.s./r.k. Decree set aside. 
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Meredith J. 

Biswanath Dubey — Petitioner. 

v. 

Gharbigan Chamar — Opposite Party. 

Criminal Revn. No. 21 of 1940, Decided 
on 31st January 1940, against order of 
Sess. Judge, Shahabad, Arrah, D/- 20th 
November 1939. 

Penal Code (1860), S. 215 — Object — Essen¬ 
tial ingredients of S. 215 stated — Com¬ 
plainant’s bullock disappearing — Accused 
offering to recover bullock if paid certain sum 
— On complainant not accepting offer accused 
doing nothing—Conviction under S. 215 cannot 
be sustained — S. 215 has nothing to do with 
illegal gratification. 

Section 215 aims primarily at professional 
trackers and other persons who, being usually in 
league with thieves or well aware of their pro¬ 
ceedings, obtain money for recovery of stolen pro¬ 
perty without making any effort to bring the 
offenders to justice. The Section has three essential 
ingredients, first, taking or agreeing or consenting 
to take any gratification under pretence or on 
account of helping any person to recover any 
moveable property; secondly, that the owner of 
3 uch property must have been deprived of it by an 
offence punishable under the Penal Code; and 
thirdly, that the person in question, having taken 
or agreed to take the gratification, must not have 
used all means in his power to cause the offender 
to be apprehended and convicted of the offence. The 
Section has however nothing to do with any illegal 
gratification. [P 548 C 2; P 549 O 1] 

The complainant’s bullock somehow disappear¬ 
ed; probably it had strayed. The accused offered 
to recover the bullock if paid a certain amount but 
the complainant refused to accept the offer and the 
accused did nothing : 

Held that the conviction of the accused could 
not be sustained as the second essential ingredient 
of S. 215 stated above was not present: AIR 1932 
Pat 241 , Rel. on. [P 549 C 2] 

Tarkeshwar Nath — for Petitioner . 
Order. — The petitioner Biswanath Du¬ 
bey was convicted under S. 215/511, Penal 


Code, and sentenced to 
months' rigorous imprisonm 
a fine of Rs. 50, in default 
further month’s rigorous 
Out of the fine, Rs. 30 was 

paid to the complainant, a 
dar, by way of compensation 
Code, runs as follows : 


undergo three 
ent and to pay 
to undergo a 
imprisonment, 
directed to be 
village chauki- 
. S. 215, Penal 


Whoever takes or agrees or consents to take any 
gratification under pretence or on account of help¬ 
ing any person to recover any moveable property 
of which he shall have been deprived by any 
offence punishable Under this Code, shall, unless 
he uses all means in his power to cause the offen¬ 
der to be apprehended and convicted of the offence 
be punished with imprisonment of either descrip¬ 
tion for a term which may extend to two years, or 
with fine, or with both. 


And what the petitioner has been con¬ 
victed for is an attempt to commit this 
offence. After his conviction he appealed to 
the learned Sessions Judge of Shahabad 
who dismissed his appeal. The facts of the 
case are that on 20th January 1939, the 
bullock of the complainant chaukidar dis¬ 
appeared; evidently his first impression 
was that it had strayed, because he took 
no steps to lodge any information until 
27th January, a week later. Having failed 
to find it, he lodged a saneha at the police 
station; nothing more happened until 23rd 
February, when, as has been found by the 
Courts below, and as must now be accep¬ 
ted, the petitioner came to the chaukidar 
and offered to recover the bullock if paid 
Rs. 25. The complainant refused to accept 
these terms and, it is said, a panchayati 
was called, but still the petitioner, though 
admitting his previous offer, did nothing. 
On 8th March the petitioner filed a peti¬ 
tion before the Subdivisional Officer to the 
effect that the chaukidar was harassing him 
with regard to the recovery of his bullock ; 
and finally, on 10th March the chaukidar 
filed the complaint which has led to the 
petitioner's conviction. 

I am of opinion that this conviction can¬ 
not possibly be sustained. S. 215, which is 
a Section rarely used, aims primarily at 
professional trackers and other persons 
who, being usually in league with thieves 
or well aware of their proceedings, obtain 
money for recovery of stolen property with¬ 
out making any effort to bring the offender 
to justice. The Section has three essential 
ingredients: first, taking or agreeing or con¬ 
senting to take any gratification under pre¬ 
tence or on account of helping any person 
to recover any moveable property; secondly 
that the owner of such property must have 1 
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; been deprived of it by an offence punish¬ 
able under the Penal Code; and thirdly 
that the person in question, having taken 
or agreed to take the gratification, must not 
have used all means in his power to cause 
the offender to be apprehended and con¬ 
victed of the offence. It is a peculiar Sec¬ 
tion inasmuch as once it is shown that the 
person charged has takon or agreed to take 
money, which in itself is in no way wrong 
or illegal if the intention is honest, then 
the completion of the offence follows not 
necessarily from any further overt act but 
merely from an omission, namely as the 
Section puts it, the failure to use all means 
in his power to cause the offender to be ap¬ 
prehended and convicted. I doubt the Courts 
below have fully appreciated this feature 
of the Section. The Magistrate at least ap¬ 
pears to have considered that the offence 
had something to do with taking an illegal 
gratification (an expression which he has 
used twice over). Suffice it to say, the Sec¬ 
tion has nothing to do with any illegal gra¬ 
tification. Gratification may be taken, but 
it is in no way illegal if the bargain is 
Ihonestly carried out: it is merely payment 
for work done. 

Where an offence is of this peculiar 
nature, I find it somewhat difficult to un¬ 
derstand exactly what will constitute an 
attempt to commit it; a question upon which 
there appear to have been differences of 
judicial opinion in the past. I do not pro¬ 
pose to go into that difficult question. It is 
unnecessary to do so, because the second in¬ 
gredient, which I have spoken of, is not pre¬ 
sent and the conviction must be set aside on 
that ground. It is nowhere expressly found 
by the Courts below that the complainant’s 
bullock was actually stolen, that is to say, 
that he was deprived of it by an offence 
punishable under the Penal Code. That this 
is an essential ingredient in the offence has 
been laid down by this Court in 11 Pat 

u was really a stronger case than 

t e present one. There the money had ac- 
ually been taken, and, though there was 
no direct evidence of theft, the Courts 
below had at least considered all the cir¬ 
cumstances and come to a finding by infer¬ 
ence that there had been a theft. In the 
present case however, the necessity of such 
an express finding does not seem to have 
been appreciated. There is no finding and 
no examination of the evidence, if any, on 


1 . Bageshwari Ahir v. Emperor, (1932) 19 A I R 
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which such a finding could be based. As I 
have already indicated, the circumstances, 
on the contrary, appear to show that the 
bullock might have strayed. There is no 
assertion that it was tied up, or shut up in 
any enclosure which was opened, and, in 
short, there appears to have been nothing 
upon which an express finding, that this 
was a case of theft, could be based. There 
does not appear to be any assertion that 
the petitioner himself ever stated that he 
actually knew that the bullock had been 
stolen, and who had stolen it. In the ab¬ 
sence of this finding and of evidence to sup¬ 
port such a finding, the conviction cannot 
stand. The conviction of the petitioner and 
his sentence, and the order for payment of 
fine and compensation, are therefore set 
aside, and he will be acquitted. He must 
now be discharged from his bail. 

G.n./r.k. Conviction set aside. 


a. i. K. Patna 549 

Harries C. J. and Wort J. 

Commissioners of Arrah Municipality 

— Defendants — Appellants. 

v. 

Inder Chand — Plaintiff —Respondent. 

Appeal No. 133 of 1938, Decided on 7th 
February 1940, from appellate decree of 
Sub-Judge, Arrah, D/- 22nd Dec. 1937. 

(a) Bibar and Orissa Municipal Act (7 of 
1922), S. 82 (2) — It is ultra vires of Commis¬ 
sioners to impose fees on platforms erected over 
Municipal drains without previous sanction of 
Local Government. 

It is ultra vires of the Municipal Commissioners 
to fix without the previous sanction of the Local 
Government a scale of fees for licenses with regard 
to platforms erected over Municipal drains. 

f _ [P 551 O I, 2; P 552 G 1 ] 

tbj oihar and Orissa Municipal Act (7 of 
1922), S. 82 (2) — Resolution imposing fee 
under S. 82 (2) should fix date of its operation. 

(Obiter). 

The Commissioners in passing a resolution under 
S. 82 (2) fixing the scale of the fees should also fix 
a date of its comiug into operation. [P 552 C 1] 

(c) Bihar and Orissa Municipal Act (7 of 
1922), S. 82 (2)—Fee imposed under S. 82 (2) 
found ultra vires of Commissioners — Plaintiff 
cannot restrain Commissioners from taking pro¬ 
ceedings against him. 

Where a fee imposed on the plaintiff under 
S. 82 ( 2 ) is found to be ultra vires of the Commis¬ 
sioners, the plaintiff is not in any circumstances 
entitled to claim a relief restraining the Commis¬ 
sioners from taking proceedings against him. 

t-. [P 552 C 1 ] 

Baldeva Sahay, Mahabir Prasad, Hari- 

nandan Singh and Tarkeawar Nath — 

_ _ _ . for Appellants . 

Dr. D. N. Mitter, D. N. Varma and 
S. Sundar Sinha— for Respondent . 
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Wort J. —This appeal comes before this 
Court after remand. The case was remanded 
for the purpose of deciding a question of 
fact relating to a drain in Arrah. The 
Municipal Commissioners, who are the ap¬ 
pellants, were the defendants in the trial 
Court in a case in which the plaintiff claim¬ 
ed the following reliefs: 

That on tko facts and circumstances stated it be 
declared that the imposition of a fee by the defen¬ 
dants for taking license for plaintiff’s keeping plat¬ 
form is illegal and ultra vires and the defendants 
have no right to realize the same from the plaintiff 
and that the said levy of platform-tax is illegal, 
ultra vires and beyond the power of defendants 
and the defendants are not entitled either in law or 
in equity to do the same and demand the same 
from the plaintiff. 

The second relief claimed was : 

That the defendants be restrained from realizing 
platform-fee or taking proceedings against the 
plaintiff under the Municipal Act or by-laws of 
the Municipality for not taking a license or com¬ 
pelling the plaintiff to remove his platform (if any) 
during the pendency of the suit. 

The plaintiff further claimed a refund of 
the amount paid with interest. Several 
questions were raised in the Courts below, 
and in the lower Appellate Court the plain¬ 
tiff succeeded. The learned Judge in the 
Appellate Court came to the conclusion, 
contrary to the contention of the Com¬ 
missioners, that the drain was not a Muni¬ 
cipal drain and that therefore the Municipal 
Commissioners had no jurisdiction over it. 
He also decided two questions of law in 
favour of the plaintiff which will be indi¬ 
cated by the points to which I shall refer in 
the judgment. This Court, being in doubt as 
regards the findings of fact, remanded the 
case to the Subordinate Judge for the deter¬ 
mination of the question whether the drain 
was the Municipal drain, or whether it was 
within the limits of the District Board Road. 
The contention of the plaintiff was that the 
District Board Road was 38 feet 8 inches in 
breadth and that the drain in question came 
within those limits. The learned Judge in 
the Court below, after remand, has come to 
the conclusion that the drain is beyond the 
limits of the District Board Road. At the 
instigation of the parties, a Commissioner 
was appointed and he came to the following 
conclusion. “His report,” says the learned 

Judge, 

shows that the road in front of the plaintiff s 
house was 44 feet 4 inches wide from the south¬ 
east corner of the plaintiff’s house, 44 feet 4 inches 
wide from the southern stair3 of the plaintiff’s 
house, and 44 feet 5 inches wide from the north¬ 
east corner of the plaintiff’s house . . . From the 
measurements made by the Commissioner it will 
appear that at 20 places, where the plaintiff wanted 
the widths of the road to be measured, it varied 
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from 24 feet to 38 feet 6 inches, the average coming 
to 29 feet 10 inches. 

The learned Judge has come to the con¬ 
clusion accordingly, and it will be seen 
therefore that the drain is beyond the 
limits of the District Board road, and on 
that conclusion it seems to be abundantly 
clear that, contrary to the plaintiff’s con¬ 
tention, the drain is that of the Municipal 
Commissioners and not of the District 
Board. However, that matter does not dis¬ 
pose of the case. Dr. Mitter on behalf of 
the respondent raises several questions of 
law. The first is on the construction of S. 82, 
Bihar and Orissa Municipal Act, 1922. S. 82 

provides that : 

The Commissioners may, from time to time, at 
a meeting convened expressly for the purpose, of 
which duo notice shall have been given, subject to 
the provisions of this Act and with the sanction 
of the Local Government, impose within the limits 
of the Municipality the following taxes and fees, 
or any of them. 

Then a list of els. (a) to (1) of the matters 
with regard to which fees are chargeable 
under sub-s. (l). It is with regard to sub- 
s. (2) that the question arises. Sub-s. (2) 
runs thus : 

The Commissioners may from time to time, at 
a meeting convened as aforesaid, and in accord¬ 
ance with a scale of fees to be approved by the 
Local Government, charge a fee in respect of the 
issue and renewal of any license which may be 

granted by the Commissioners under this Act and in 

respect of which no fee is leviable under sub-s. (1). 

Shortly it is contended that the tax which 
the Commissioners here purported to impose 
by their Resolution of 18th January 1935, 
comes within the mischief of that sub-sec¬ 
tion. S. 180, which is the warrant to the 
Commissioners to impose the tax, is as 
follows : 

No platform shall be erected, re-erected or extend¬ 
ed upon or over any public road or drain without 
the previous sanction of the Commissioners. 

Pausing there, I may observe that one 
of the contentions of the plaintiff-respon¬ 
dent in the Courts below was that the pre¬ 
vious sanction had been granted by the 
Commissioners in 1935, that a fee had been 
paid, and that therefore the tax which the 
Commissioners sought to impose was illegal. 
But that point apparently was given up, 
and certainly was not argued in this Court. 
Sub-s. (2) of S. 180 of the Act provides : 

The owner of every platform, except platforms 
which are used for giving such access to the houses 
as the Commissioners may consider necessary, shall, 
if the Commissioners at a meeting so direct, take 
out a license for keeping the platform. 

Sub-s. (3), provides that such license shall 
remain in force for one year. Sub-s. (4), 
provides that : 
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For every suoh licenso there shall bo paid a fee 
to be fixed by the Commissioners at a rate of not 
less than two annas nor more than eight annas for 
each square foot or the superficial area of tho plat¬ 
form except such portion thereof as is used for 
giving such access to a house, etc. 

Sub-s. (5) is a penalty clause making a 
person who contravenes the provisions of 
the section liable to a fine not exceeding 
fifty rupees. At first it was thought that in 
this case the Commissioners had acted ad 
hoc in fixing fee for the license with regard 
to this particular platform. But that view 
of the matter is clearly wrong when the 
Resolution of 18th January 1935 is looked 
into. It was passed at a meeting of the 
Commissioners at which the Chairman, the 
Vice-Chairman, and four other members 
were present and the resolution which was 
passed unanimously on that occasion was 
that two annas six pies per square foot 
per year be levied on the platform abutting 
on the Municipal drains” in a certain area 
described in the Resolution. It wa 3 further 
resolved that 

fees on the platform on Municipal roads, lanes, 
drains or lands within the rest of the area bo levied 
at the rate of two annas per square foot per year. 

It seems to me quite clear therefore that 
whether the Commissioners were entitled 
under S. 130 of tho Act to act ad hoc as 
I havo described it, they certainly did not 
purport to do so by tho Resolution of ISth 
January 1935. What they were apparently 
doing was that they were fixing a scale of 
fees for the issue and renewal of any license 

which might bo granted by tho Commissioners 
under this Act and in respect of which no fee was 
leviable under sub-s. (1) (of S. 82). 


To repeat myself, it is clear that the 
Commissioners were fixing a scale of fees 
for licenses with regard to platforms erected 
over Municipal drains. Now, it is contended 
by Dr. Mifcter therefore that unless they 
have the previous sanction of the Govern¬ 
ment tho tax so charged was ultra vires of 
the Commissioners. It is admitted that the 
consent of the Local Government was not 

obtained. The words of the sub-section 
1 shall repeat : 

Tho Commissioners may, from time to time, at 
a meeting convened as aforesaid, and in accor¬ 
dance with a scale of fees to be approved by the 
Ijocal Government charge a fee in respect of the 
issue and renewal of .any license which may be 
granted by the Commissioners, 

I used the words “previous sanction of 
( the Local Government,” and although the 
expression may be to some extent inaccu¬ 
rate, it is quite clear that if the sub-section 
.applies the imposition of the tax without 
xihe consent of the Local Government would 


be illegal: and that is tho question which 
arises for determination in this appeal. It 
was contended, as I havo already stated 
that the Commissioners could act in each 
case and fix a fee according to circumstances 
of each case, and that as the Legislature 
ha9 fixed the limits within which the lax 
should be imposed, no consent of the Local 
Government was necessary. Sub-s. (2) of 
S. 82 speaks of tho issue and renewal of 
fees for licenses charged under, under sub- 
s. (1). Instances of thi3 are to be found in 
fchree Sections. S. 256 of the Act, provides 
that "tho Commissioners may, from time to 
time, grant licenses to persons applying for 
the same.” It is true that tho Section doe 3 
not appear on the face of it to warrant the 
Commissioners charging any license fee, the 
Act merely referring to a license to be 
granted by the Commissioners and the 
power of the Commissioners to prescribe a 
scale of the rates for the sale of such articles 
referred to in tho Section. But I a 33 ume 
that authority is given to the Commis¬ 
sioners that fees would be chargeable for 
the grant of that license. S. 259 of the Act, 
giV63 power to the Commissioners to license 
premises used for trades described in the 
various sub-clauses of the Section, and sub- 
9. (3) of the same Section provides : 

Tho Commissioners at a meeting may, subject 
to a maximum to be fixed by tho Local Govern¬ 
ment, levy a fee in respect of any such licenso and 
the renewal thereof, and may imposo such condi¬ 
tions upon tho grant of any such license as they 
may think necessary. 

Section 261 provides power to Commis¬ 
sioners to licenso premises occupied by 
cartman, livery stable keeper or keepers of 
vehicles, and sub-s. (2) gives them power to 
license places for such purpose and may 
levy a fee not exceeding one rupee on the 
issue and renewal of any such license. It is 
to be noted that there is a distinction be¬ 
tween sub-s. (2) of S. 261 and sub-s. (3) of 
S. 259 of the Act. Sub-s. (2) of the latter 
makes no reference to the consent of the 
Local Government, whereas under sub- 
s. (3) of S. 259 the Commissioners at a 
meeting may, subject to a maximum to be 
fixed by the Local Government levy a fee. 

I apprehend therefore that although the 
consent of the Local Government is to be 
obtained under sub-s. (3) of S. 259 it is not 
the consent referred to in sub-s. (2) of Sec. 

82. But the same cannot be said in my 
judgment with regard to S. 261 (2) which 
provides that : 

The Commissioners may license places for such 
purpose, and may levy a fee nob exceeding one 
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rupee on the issue and renewal of any such license. 
Such licenso shall be renewed in the first and 
seventh months of each year. 

The language of S. 261 and S. 180 (2) is 
not materially different, and it seems to me 
that it would be difficult, if not impossible, 
to contend that the license fee chargeable 
under S. 261 would nob be subject to the 
consent of the Local Government under 
sub-s. (2) of S. 81. And if that argument is 
well-founded, it seems equally impossible 
to exempt from the provisions of sub s. (2) 
the license fees to be imposed under S. 180 
of the Act, the Section with which we are 
dealing in this case. It is clear, as I point¬ 
ed out at the commencement of my obser¬ 
vations, that the Commissioners purported 
to fix a scale of fees and that would seem in 
any event to come specifically within the 
mischief of sub-s. (2) of S. 82. I do not pre¬ 
tend to say that the matter is without diffi¬ 
culty, but in my judgment it was necessary 
in this case to have the approval of the 
Local Government to the scale of fees 
chargeable under the Resolution of 18th 
January 1935. 

Another question of law arose, and that 
is that the Resolution fixed no time for 
which license fees would come into opera¬ 
tion. In the circumstances of the case it is 
unnecessary to come to a conclusion with 
regard to that matter, but I may add that 
in passing a Resolution of this kind the 
Commissioners would be well-advised to fix 
such a date. The remaining point is whe¬ 
ther the plaintiff is in the circumstances en¬ 
titled to the relief which he claimed in the 
suit. In the second item he asked for an 
'injunction restraining the Commissioners 
from taking proceedings against the plain¬ 
tiff; that, it is clear, is a relief to which the 
plaintiff is not in any circumstances entitled; 
but, in my judgment, he -was entitled to a 
declaration that the imposition of the fee 
for the plaintiff’s keeping the platform was 
ultra vires the Commissioners and that the 
plaintiff was entitled to a refund of the fees 
which, as I understand, were paid into the 
Court of the Munsif. The appeal of the 
Commissioners is dismissed and the judg¬ 
ment of the Court below set aside, the 
plaintiff being entitled to a decree for the 
relief indicated in this judgment. 

Harries C. J. — I agree. 

G.n./r.k. Appeal dismissed. 
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Fazl Ali and Meredith JJ. 

Dioarka Prasad — Appellant. 

v. 

Traders Co-operative Bank Ltd., Banlci- 
pur — Respondent. 

Second Appeal No. 169 of 1939, Decided 
on 8bh March 1940. 

(a) Bibar and Ori«sa Co-operative Societies 
Act (6 of 1935), Ss. 63 and 48 —Award under 
S. 48 against person continuing to be member 

_ No question of limitation for execution of 

award arises by reason of S. 63. 

Where an award is made against a person who 
continues to be a member of the Co-operative 
Society at the time of its execution, no question of 
limitation arises by virtue of S. 63. ^ [P 654 C 2] 

(b) Bihar and Orissa Co-operative Societies 

Act (6 of 1935), Ss. 48 and 51 — Word “dis¬ 
pute” in S. 48 — Meaning — “Debt” in S. 48 
includes decretal debt—Registrar under S. 48 
can deal with dispute between parties as to 
decretal debt—Where previous award has been 
made and there is still dispute as to judgment- 
debtor’s ability to pay or manner of enforce¬ 
ment of payment. Registrar is competent to deal 
with matter and pass second award —S. 51 has 
no application — Nor does S. 11, Civil P. C., 
apply to disputes under Act. 

The expression “dispute” has been used in S. 48 
in a very special sense. Under thi9 Section, a 
claim by a registered society for any debt or de¬ 
mand due to it from a member or a past member 
is a dispute oven in case such debt or demand is 
admitted, and the only point at issue is the ability 
to pay or the manner of enforcement of payment. 
The word “debt” includes decrotal debt, and there 
is nothing to prevent the Registrar from dealing 
under S. 48 with a dispute between the parties as 
to a decretal debt. Even where a previous award 
has been given, if there is still a dispute as to the 
judgment-debtor’s ability to pay, ° r the manner 
of enforcement of payment, the Registrar is compe¬ 
tent to deal with the matter and to pass a second 
award in respect of tho same subject-matter. S. 51 
has no application in such a case. S. ll,CivilP.C., 
does not apply to a dispute arising undor the Act. 
But a second award can bo obtained only if there 
is an outstanding claim or debt due. Where the 
debt has been completely extinguished, tho Regis¬ 
trar will mive no power to make a second award : 
A IB 1936 Lah 901 , Expl. [P 554 C 2; P 555 O 1] 

Mahabir Prasad and Kanhaiyaji — 

for Appellant. 

Janak Kishore — for Respondent. 

Meredith J. — This is a second appeal 
relating to an order passed in regard to an 
objection petition under S. 47, Civil P. C. 
The facts of the case are that the Traders 
Co-operative Bank Ltd., Patna, bad lent 
Rg. 1420 to one Dwarka Prasad, the pre¬ 
sent appellant. In 1931 the Bank obtained 
an award against the appellant and his 
sureties for this debt. The award was made 
on 3rd June 1931, by the Assistant Regis¬ 
trar, Co-operative Societies, under R. 12 ( 4 ) 
of the Rules framed by the Local Govern¬ 
ment under S. 43 of the former Act 2 of 
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1912. The award was for Rg. 1420 as prin¬ 
cipal^ Rs. 73-15-0 as interest and Rupees 
73-15-0 as penal interest, and provided that 
future interest at the rate of Rs. 10-8-0 
per cent, per annum together with all costs 
up to the date of realization should be pay¬ 
able. In regard to this award Execution 
Case No. 2205 of 1932 was filed in the 
Court of the Second Munsif at Patna, but 
it was dismissed on 30th June 1933, ap- 
• parently for default of the decree-holder. 
There is nothing before us to show what 
happened between the parties from June 
1933 until January 1938, when, on 3rd 
January 1938, a second award was passed 
by the Assistant Registrar, this time under 
the new Co-operative Societies Act (6 of 
1935). This award was for Rs. 2215.2-0 on 
account of principal and interest. On 19th 
January 1938 an execution case was started 
upon this award in the Court of the Munsif 
at Patna, and on 10th February 1938, the 
appellant filed a petition of objection under 
S. 47, Civil P. C., taking the ground that 
the second award was a complete nullity 
and could not be executed as the Assistant 
Registrar had no jurisdiction to make two 
awards for one and the same debt. This 
objection succeeded before the learned 
Munsif; but on appeal the learned Addi¬ 
tional District Judge, Patna, set aside the 
Munsif's order and dismissed the petition 
of objection. Having regard to the provi¬ 
sions of S. 57 (3) of the Act of 1935, it is 
evident that the appellant cannot possibly 
succeed in his objection unless he can show 
that the award of the Assistant Registrar 
was wholly without jurisdiction. S. 57 (3) 

18 t “ e blowing terms : 

Judce °FWi f° £ the Local Government, District 
Recffit’r^ 8 ? person appointed to assist the 
tnrf ’ 1 '3 uidat °r °r an arbitrator or arbitra- 

vis?in P ofthiq aV° a® ° n0 ’ whioh under an >’ P r °- 

liabt tn f b h l A n‘ 18 declared ‘o be final, shall be 
or declared ® h ?J 1 ? n 8 e < i . set aside, modified, revised, 

any Ground Xbff 1D ^ GoUrt - upon merits or upon 
y g ound whatsoever except want of jurisdiction. 

A«ivt e a , wa - 5 rd '. 0r rather the order, of the 
Assistant Registrar, with which we are 

under’s 4fl D P ? Senfc caae - is an order 
under S. 48 of the Act; and cl. (9) of that 

Section provides that : 

decision of »i P l easly P rovided in this Section, a 
subject* 3 to^ thA ^® 818fcrar under this Section, and 
review a dpnic? lder8 j ° f til0 R °g lsfcrar on appeal or 
or wfewcd un/i? n i 8 w? D ln a dis P ufce transferred 
be final cL (b) or cl * ( c ) of sub-s. (2), shall 

o ^7%?^ der i f. therefore one to which 

pri fb f f^ 8 app i 1 C 1 a ^ ) e * may be menfcion- 
ed that the appellant hag made the appeal 

to the Registrar, which is referred to in 


cl. (a) of S. 48, and and we understand 
that since the decision of the Courts below 
this appeal hag been dismissed by the Re¬ 
gistrar. The question now for decision is 
whether the ordor of the Registrar, passed 
on 3rd January 1938, was without juris¬ 
diction. As I have said, it is an order 
under S. 48. S. 48 (1) provides : 

If any dispute touching tho business of a re¬ 
gistered society (other than a dispute regarding 
disciplinary action taken by tho society or its 
managing committee against a paid servant of the 
society) arises—(a) . . . . (b) between a member, 
past member, persons claiming through a member 
past member or deceased member or sureties of 
members, past members or deceased members, wbe- 
ther such sureties are members or non-member* 
and the society, its managing committee or any 
otiicer, agent, or servant of the society ; or (c) . 

(a) ... . such dispute shall be referred to the 
Registrar. 

Then in Expl. (l) it is provided that; : 

A claim by a registered society for any debt or 
demand due to it from a member, past member or 
the nominee, heir or legal representative of a de- 

mem ^ er or from sureties of members, past 
members or deceased members, whether such eure- 

nnL^ 6 r ? embe J l f ° r n °n-memJ>ers t shall be a dis¬ 
pute touching the business of‘the society within 

A 1 j . _ in case such 

debt or demand is admitted and the only point at 

issue is the ability to pay or tho manner of enforce¬ 
ment of payment. 

Tho appellant ig still a member of the 

society in question. S. 51 of the Act pro- 
videg that : 

Orders passed under Ss. 44, 4S and 50 shall, in 
addition to any other method of enforcemont pro¬ 
vided under this Act, on application, be enforced 
as follows : When passed by the Registrar, a 
liquidator or by an arbitrator or arbitrators by 
any Civil Court having local jurisdiction in’ the 
same manner as a decree of such Court. 

There is a second clause to this Section, 
with which we are not here concerned. The 
argument for the appellant is that once the 
Registrar had made the award, the debt 
merged in the decree, and limitation began 
to run under the Limitation Act ag in the 
case of a decree. It is argued therefore 
that before the date of the second award, 
the first award and the claim which had 
merged in ifc had become time-barred, and 
so no longer enforceable. Therefore there 
was no dispute in existence at the time the 
second award was made, and the Assistant 
Registrar had no jurisdiction to pass an 
order under S. 48. This argument, in my 

view, ignores the provisions of S. 63 of the 
Act, which are as follows : 

Notwithstanding any of the provisions of the 

Limitation Act, 1908, the period of limitation for 
debt including interest due to a registered society 
by a member thereof shall be computed from the 

° n ^wh su . ch member dies or ceases to be a 
member of the society. 
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Having regard to the terms of this provi¬ 
sion, it seem3 to me that it cannot be said 
that the debt could have become barred by 
limitation. It is to my mind doubtful, 
having regard to this Section, whether even 
the first award itself could be said to have 
become unenforceable. But even if that be 
assumed to be so, it cannot be said that the 
claim no longer existed. It will be recalled 
that S. 51 uses the words “in addition to 
any other method of enforcement provided 
under this Act;” and S. 52 shows that the 
award is not enforceable merely as a decree, 
but is something more : for S. 52 provides 
inter alia that any sum payable by any 
person or by any registered society, in ac¬ 
cordance with an order, decision or award 
passed or made under S. 48, shall be re¬ 
coverable as a public demand, in any area, 
in which the Bihar and Orissa Public 
Demands Recovery Act, 1914, is in force, 
or as an arrear of land revonue throughout 
the whole of the Province of Bihar and 
Orissa, and the Registrar or other person 
authorzied by Him in thi3 behalf, shall be 
deemed to be the person to whom such 
public demand is due or to whom such 
arrear of land revenue is payable. I have 
spoken as if the first award is one in regard 
to which it could be said that it became 
time-barred if the ordinary provisions with 
regard to limitation are applicable ; but, 
actually, there is nothing to show that ; 
and, in view of the fact that we do not 
know what happened between the parties 
between 1933 and 1938, that cannot be 
assumed. For all we know payments may 
have been made in the interval, or there 
may have been acknowledgments. That 
something occurred is suggested by the fact 
that the second award is for a smaller 
amount than what would have been due 
upon the first, after making the full allow¬ 
ance for the interest provided. 

However that may be, and whether it is 
to be held that the original award was en¬ 
forceable or not, there can, in my view, be 
no doubt, having regard to the provisions 
of S. 63, that the claim still subsisted. If 
the claim subsisted and was not acknow¬ 
ledged, there was clearly a ‘dispute, having 
regard to Expl. 1 to S. 48, which I have 
quoted, and which gives a special and ex¬ 
tended meaning to the word dispute.’ Once 
it is held that there was a dispute subsist¬ 
ing in 1938, I do not think it can be said 
that the Registrar or the Assistant Regis¬ 
trar had no jurisdiction to pass an order 
under S. 48. There is nothing in the Act 


anywhere providing that the Registrar shall 
not have jurisdiction to make two awards 
with reference to the same dispute, and it 
seems to me that cases may conceivably 
arise when it would be advisable for the 
Registrar to make a second award ; as for 
example, where uncertified payments have 
been made which the Registrar might be 
entitled to take into account, though the 
Civil Court could not. There is nothing in 
my view to prevent the Registrar in such 
circumstances giving a second award even 
if the dispute be substantially the same 
dispute. In a case like the present however 
the dispute inevitably will not be exactly 
the same. Fresh questions will have arisen 
between the parties, as they evidently did 
in this case, and there must be fresh ques¬ 
tions requiring the Registrar’s decision, or 
we would not find his award being for a 
lesser sum than would have been due upon 
the old award. Having regard to these cir¬ 
cumstances, this, in my opinion, cannot 
possibly be considered a case where the 
award of the Registrar was a nullity as 
being wholly without jurisdiction. The 
anneal must therefore fail and I would dis¬ 


miss it with costs. 

Fazl Ali J.— I agree. It is to be remem¬ 
bered that this case must be decided with 
reference to some of the peculiar provisions 
of the Bihar and Orissa Co-operative Socie¬ 
ties Act. S. 63 of this Act provides that 
notwithstanding any of the provisions of 
the Limitation Act, the period of limitation 
for a debt, including interest, due to a regis¬ 
tered society by a member thereof shall be 
computed from the date on which such 
member dies or ceases to be a member of 
the society. As the appellant is still a mem¬ 
ber of the society there is no question of 
limitation in this case. The next provision, 
which may be referred to, is S. 48 of the 
Act, which authorizes the Registrar to make 
an award in cases of disputes. As Expl. (1) 
of this Section shows, the expression ‘dis¬ 
pute’ has been used in this Section in a 
very special sense. Under this Section, a 
claim by a registered society for any debt 
or demand due to it from a member or a 
past member shall be a dispute even in case 
such debt or demand i3 admitted, and the 
only point at issue is the ability to pay or 
the manner of enforcement of payment. 
Thus, there might be a dispute under this 
Act even where the claim is admitted. As 
the word ‘debt’ must include decretal debt, 
it appears to me that there is nothing to 
prevent the Registrar from dealing under 
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-;S. 48 with a dispute between the parties as 
to a decretal debt. The Explanation shows 
that he may deal with the matter even 
where the only point at issue is the ability 
to pay or the manner of enforcing payment. 
Therefore, even where a previous award has 
been given, if there is still a dispute as to 
the judgment-debtor’s ability to pay, or the 
manner of^ enforcement of payment, the 
Registrar is competent to deal with the 
imatter. The parties before us are agreed 
that though certain provisions of the Civil 
Procedure Code have been made applicable 
under special Sections, there is no Section 
of the Act which makes S. 11, Civil P. C., 
applicable to a dispute arising under this 
Act. Therefore, in my opinion, it cannot be 
said that if the Registrar has already made 
an award in respect of a debt, he can in no 
case make a second or a subsequent award 
in respect of the same debt. 

Reference was made in the course of the 
argument to S. 51 of the Act. But? S. 51 
meroiy states that orders passed by the 
Registrar under S. 48 shall be enforced in 
uhe same manner as a decree of such Court. 
Ihis bection does not help the appellant, 
because there is no question in this case as 
"0 7° manner of enforcement of the award. 

facfc ' fcho respondent is trying to enforce 
the award as a decree of the Court. The 
real question is whether a second award 
may be obtained in circumstances like those 
of the present case in respect of the same 
subject-matter. That is not enforcement of 
an award but a different matter. As I have 

already stated, if S. 11, Civil P. C„ is not 

applicable, the Act does not bar a subse- 
fluent award. It is however to be remem. 
bered that a second award can be obtained 
[only if there is an outstanding claim or 
(debt due. Therefore, where the debt has 
been completely extinguished, I doubt whe- 
; er kb 0 Registrar will have power to make 
a second award. This, in my opinion, is 
suthmentfco explain the decision in AIR 

1936 Lah 901, 1 which is relied on by the 

appe an . In that case there wa 3 a pre¬ 
vious adjudication that the debt had become 

time-barred. The points raised on behalf of 

v Dt . C 0 m P lefc9l y fail and the appeal « 
must be dismissed with costs. I 
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Agarwala J. 

Bachu Narain Singh and others 


g.n./r.k. 


Appeal dismissed. 


1 * lfifl T p C !o ar Singh ’ (1936 > 23 AIR 

P an jui— 168 I C 49=38 p r, 7 ? mo_ T T to 

(1937) Lah 92. K 1U3-I L R 
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Mohammad Umrao and others. 

I Appeal No. 625 of 1938, Decided on 30th 
> August 1939. 

I . (a) L a°dlord and Tenant—Landlord protest- 

" mg against tenant holding over after expiry of 
3 lease subsequent rent suit does not amount to 
| consent by landlord to tenant holding over — 

[ landlord cannot recover rent after expiry of 

10 Q86, 

1 Where there is nothing to indicate that the 
1 |andlord has declined to consent to the tenant 
holding over after tho expiry of the lease, theinsti- 
tution of a suit for rent mav well be deemed to be 
an expression of assent to bis bolding over. But 
when the landlord, according to his own admis- 
sion has for four or five years protested against 
the tenant holding over, the institution of a suit 

f u F m nt does nofc amouafc to a consent to 
tenant s hoMing over from the expiry of t he period 

ot the thika. It is inconsistent with the landlord’s 

conduct and can merely bo evidence that after a 

min°i ° f >’ ears * he landlord himself changed his 
mind wioh regard to what he wanted to do. In such 

frnm 80 ^ 0 and * rd 2 not QufcitJed to recover rent 
om tho tenants after the expiry of tho term of 

f i? 19 I S P f!r 271 ' Re - f - CP 55G C 2] 

(b) Landlord and Tenant—Rent suit without 

alternative claim for damages — Suit dismissed 
as persons holding over after expiry of lease 
were round not to be tenants —Landlord cannot 
recover damages for use and occupation of land 
-But where facts alleged by landlord can sup¬ 
port claim for damages for use and occupation 
ne can be allowed to amend plaint by adding 

alternative claim for damages even in second 
appeal. 

Where the case for rent pleaded by the plaintiff 
is based on tho relationship of landlord and tenant 
without alternative claim for damages for use and 
occupation and it is that case which the defen¬ 
dants had to meet all through, the plaintiff can¬ 
not recover damages when his suit is dismissed on 
the ground that the defendants holding over after 
the expiry of the lease were not tenants. But where 
the facts alleged by the plaintiff in the rent suit 
are such as would support a claim to recover 
damages for use and occupation, the plaint can 
be allowed to be amended even in second appeal so 
as to include an alternative claim for damages • 

17 CW N 3 1] t Eef. [P 557 C Ij 

Mahabir Prasad and G. P. Singh _ 

. . _ _ f° r Appellants. 

Naimul Huq, J. N. Sahai and Ahmad 
Rnza — for Respondents. 

Judgment. — This is an appeal by the 
defendants against a decision of the Addi 
fcional Subordinate Judge of Patna, revers¬ 
ing a decision of the Munsif of Barh The 
appeal arises out of a suit for rent for the 
years 1339 to 1341 at the rate of Rs. 250 
per annum. In 1924, the defendants ob¬ 
tained from the proprietor a thika of the 
and in respect of which the rent is claimed 
for a period of seven years expiring in 1337 
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Fasli. In 1935, the proprietor granted a 
mukarrari to the plaintiff. The plaintiff al¬ 
leges that at that time the defendants were 
holding over after the expiry of the term of 
choir thika and claims rent at the thika 
rate. The defendants pleaded that on the 
expiry of the thika in 1337 the proprietor 
re-let the land to them at Rs. 6 per bigha 
or Rs. 108 per annum and that they have 
paid the proprietor at this rate up to and 
including 1341. They denied that they had 
any knowledge of the mukarrari granted to 
the plaintiff or that the relationship of 
landlord and tenant existed between them¬ 
selves. The Court below has nob accepted 
the defendants’ plea that there was a re¬ 
settlement with them by the proprietor on 
a reduced rent on the expiry of the origi¬ 
nal thika but held that the defendants were 
liable either for rent at the rates stipulated 
in the thika or for damages for use and oc¬ 
cupation, the damages being calculated at 
the rate of rent reserved by the thika. In 
this appeal it is contended on behalf of the 
appellants that S. 79, Bengal Land Regis¬ 
tration Act, 1876, indemnifies them against 
the claim made by the plaintiff. That Sec¬ 
tion is as follows : 

The receipt of any proprietor, manager or mort¬ 
gagee whose name and theextent of whose interest 
is registered under this Act shall afford full indem¬ 
nity to any person paying rent to such proprietor, 
manager or mortgagee. 

There is no dispute that the proprietor 
of a land is in fact registered under the Re¬ 
gistration Act and the defendants produced 
at the trial receipts in respect of the years 
in suit which they alleged had been grant¬ 
ed to them by the proprietor. But the rent 
receipts were at the rate of Rs. 108 which 
the defendants said wa3 the rate settled 
after the expiry of the original thika. Now, 
it has been held by the Courts below that 
there was no re-settlement after the expiry 
of the thika, and it follows therefore that 
the receipts at the rate of Rs. 108 cannot be 
genuine documents. I agree therefore with 
the finding of the Courts below that the 
defendants are not entitled to credit for the 
amounts which they claim to have paid to 
the proprietor since the expiry of the term 
of the thika. This view of the matter dis¬ 
poses of the argument based by the learned 
advocate for the appellants on Ss. 67 and 
72, Tenancy Act, and S. 79, Registration 
Act, for, in each case it is necessary for the 
appellants to prove that they had in fact 
paid rent to the proprietor subsequent to 
the expiry of the term of thika. The Court 
below, as I have already said, held that the 


plaintiff was entitled to recover damages * 
for use and occupation even if he were not 
entitled to the rent. With regard to that it 
is contended on behalf of the appellants 
that they cannot be said to have been hold¬ 
ing over after the expiry of the term of 
thika, because the plaintiff did not consent 
to their doing so. It appears from the evi¬ 
dence of the plaintiff himself that from 
1937, when the thika expired, he objected 
to the defendants remaining in possession 
of the land as tenants. 

On behalf of the plaintiff it is contended 
that in 1342 they served a notice on the 
defendants requiring them to quit the land 
or to pay rent at Rs. 250 a year and it is 
said that this was an acceptance by the 
plaintiff of the defendants as their tenants. 
It was also contended on behalf of the res¬ 
pondents that the institution of the suit 
itself amounted to an assent to the defen¬ 
dants’ holding over. Reference is made to 
the decision of James J. in this Court in 
155 I C 367. 1 Where there is nothing to 
indicate that the landlord has declined to 
consent to the tenant holding over after the 
expiry of the lease, the institution of a suit 
for rent may well be deemed to be an ex¬ 
pression of assent to his holding over. But 
when the landlord, according to his own 
admission, has for four or five years pro¬ 
tested against the defendant holding over 
and then has instituted a suit for rent, I 
do not consider that to amount to a consent 
to his holding over from the expiry of the 
period of the thika. It is inconsistent with the 
landlord’s conduct and can merely be evi¬ 
dence that after a period of years the land¬ 
lord himself changed his mind with regard 
to what he wanted to do. I would therefore! 
hold that in the present case the plaintiff 
is not entitled to recover rent from the de¬ 
fendants. 

The next question is whether the decree 
of the Court below awarding damages for 
use and occupation should be upheld. On 
behalf of the appellants reference is made 
to a decision of the Calcutta High Court in 
17 C W N 311 2 where a Division Bench 
held that in a suit for rent, where no alter¬ 
native claim is made for compensation for 
use and occupation, no amount can be de¬ 
creed on that footing. The Court however 
pointed out that in a proper case the plain¬ 
tiff might be allowed to amend his plaint 

1 Ramaundar Tewari v. Dulhin Gataso Kuer, 
(1935) 22 A I R Pat 271=155 I C 367. 

2. Bhukhi Koeriv.Ram Khelawan Prosad,(1912) 
17GWN 311=17 I G 646. 
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but that suck an amendment should be al¬ 
lowed only where a claim has been omitted 
hy mistake or inadvertence or for similar 
reasons, and not deliberately. If the facts 
alleged by the plaintiff in the present case 
were such as would support a claim to re¬ 
cover damages for use and occupation, I 
would have no hesitation, even at this stage 
of litigation, in allowing the plaint to be 
'amended so as to include an alternative 
claim for damages; but the case which the 
plaintiff pleaded was based on the relation¬ 
ship of landlord and tenant and it was that 
case which the defendants had to meet all 
through this litigation. In these circum¬ 
stances I do not think it would be justifi¬ 
able in second appeal to direct the plaintiff 
jto change the ground of his claim. I would 
'therefore set aside the decision of the Court 
of Appeal below and dismiss the plaintiff’s 
'suit. In view of the defence set up by the 
appellants in respect of the alleged re-set¬ 
tlement after the expiry of the original 
thika, I would direct each party to bear its 
own costs in this appeal. 

g.n./r.k. Appeal allowed. 
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Agarwala and Rowland JJ. 

Firm Pirthi Eaj Ganesh Das — 

Appellant. 


v. 

Balmakund Marwari — Respondent. 

Appeal No. 207 of 1939, Decided on 1 st 
April 1940, from original order of Special 
Sub-Judge, Ranchi, D/- 19th April 1939. 

Civil P. C. (1908), O. 21, R. 53 (4) — Trans¬ 
feree Court can attach decree passed in favour 
of judgment-debtor under R. 53 (4). 

No doubt, where the Code confers certain powers 
on the Court which specifically passes the decree, it 
does not necessarily follow that those same powers 
are exercisable by the Court to which the decree 
has been sent. These are, generally speaking, cases 
in which the powers which are brought into play 
are not powers being exercised “in executing such 
decree” within the meaning of S. 42; but the steps 
contemplated by O. 21, R. 53 (4), are things to be 
clone in executing the decree and therefore in this 
matter the powers of the Court to which a decree 
bas been sent are co-extensivo with tho powers of 

^bich passed the decree even without 

e addition, in the Rule, of words specifically per¬ 
mitting the Court to which a decree has been sent 
to do a particular thing. [P 559 Q 1 ] 

N. N. Sen — for Appellant. 

S. A. Khan, K. Husnain and G. C. Das 

_ — for Respondent. 

Agarwala J.— This is an appeal by fche 
decree-holder from a decision of fche Sub¬ 
ordinate Judge of Ranchi holding fchafc he 
as no power fco attach a decree for partition 


obtained by the judgment-debtor against 
whom it is sought fco proceed in execution. 
The relevant facts are fchafc fche appellant 
obtained a decree in fche Original Side of 
fche Calcutta High Courfc against; fche firm 
Ganpafc Rai Balabux. This decree wa 3 trans¬ 
ferred for execution fco the Courfc of fche 
Subordinate Judge of Ranchi. An applica¬ 
tion for execution at Ranchi having proved 
infruefcuous, the decree-holder applied fco fche 
Calcutta High Courfc under O. 21 , R. 50, 
for leave to proceed against fche respondent 
Balmakund Marwari as a parfcner in fche 
debtor-firm. Execution was then taken out; 
against Balmakund Marwari and resulted 
in fche decree being satisfied in part. A 
further, application was then taken out in 
which it; was sought fco attach a partition 
decree which had been obtained by Bal 
makund Marwari in 1936. A writ of attach¬ 
ment was issued and Balmakund entered 
appearance. By a petition he objected fco 
the execution proceedings on fche ground 
fchafc he had already transferred his interest; 
in fche partition decree fco one Kanhaya Lai 
for consideration. The dafce on which he is 
alleged fco have done fchis was 5fch February 

1939, a few days after service of writ of 
attachment. 


-Lnis objection was heard by fche Courfc 
below on 19fch April 1939, when fche Courfc 
found against Balmakund on fche question 
of fche transfer of fche partition decree; but; 
the Courfc gave effect fco another objection 
which was raised at the hearing by the 
judgment-debtor, namely that; under O. 21 , 
R. 53 (4), it is only fche Courfc which passed 
fche decree and not fche Courfc to which a 
decree has been transferred for execution 
fchafc has jurisdiction fco afcfcach a decree 
passed in favour of a judgment-debtor. R. 53 
of O. 21 , prescribes fche method by which 
decrees may be attached. Sub-rr. ( 1 ) and ( 2 ) 
refer fco fche method of attaching a decree 
for payment of money or for sale in enforce¬ 
ment; of a mortgage or charge. Sub-r. ( 4 ) 
refers fco decrees of fche nafcure other than 

those mentioned in sub-r. (1). It proscribes 
fchafc in such cases 

the attachment shall be made by a notice by the 
Court which passed the decree sought to bo exe 

attached*. ^ ° f ^ dCCre ° BOU ght to to 


It ia contended on behalf of the respon. 
dent in this appeal, as it was in the Court 
below, that the words "the Court which 
passed the decree” do not in this sub-rule 
include the Court to which the decree has 
been sent for execution. Reference was made 
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to the provisions of Rr. 16 and 50 where 
the phrase “Court which passed the decree” 
occur and to decisions interpreting that 
phrase. R. 16 refers to applications for exe¬ 
cution by a transferee of the decree and 
provides that the transferee may apply for 
execution of the decree to the Court which 
passed it. In 11 Pat 94, 1 it was held that 
an application for execution by a transferee 
of a decree can be entertained only by the 
Court which actually passed the decree. 
Since then the rule in this Court has been 
amended by empowering the Court to which 
the decree has been transferred to entertain 
an application by a transferee for execution 
of the decree. 

16 Lah 63 2 is also a case in which it 
was held that an application under O. 21, 
R. 16, is not entertainable by a Court to 
which a decree has been sent for execution. 
In that case however, it was held that the 
judgment-debtor had waived the irregu¬ 
larity in the exercise of its jurisdiction by 
the Court to which the decree had been 
transferred. R. 50 of O. 21, provides for 
execution of the decree passed against a firm 
and against a person who has been indivi¬ 
dually served as a partner with summons 
and has failed to appear. By sub-r. (2) it 
is provided that where the decree-holder 
claims to be entitled to cause the decree to 
be executed against any person other than 
such a person as is referred to in sub-r. (1), 
els. (b) and (c), as being a partner in the 
firm, he may apply to the Court which 
passed the decree for leave to proceed 
against such a person. In 11 Pat 580, J it 
was held that an application under sub-r. 
(2) was entertainable only by the Court 
which actually passed the decree and not by 
the Court to which the decree has been 
transferred for execution. This rule has also 
been amended by this Court and by the 
amendment the Court to which the decree 
has been transferred for execution has been 
empowered to entertain an application 
under sub-r. (2) of R. 50 of O. 21. 

In 32 C W N 790, 4 it was held by the 
Privy Council that it i s o nly the Court 

1. Prithvi Chand v. Satya Kinkar Das, (1932) 19 

A 1 R Pat 168=137 I C 472=13 PLT 402= 

11 Pat 94. ; 

2. Moti Ram Dewan Chand v. Dhanna Singh 

Haveli Ram, (1934) 21 AIR Lah 648=154 I C 

928=16 Lah 63=37 P L R 437. 

3. Kalu Ram v. Firm Sheonandan Rai Jokhi Ram, 

(1932) 19 A I R Pat 323=141 I C 61=11 Pat 

580=13 PLT 751. 

4. Jang Bahadur v. Bank of Upper India Ltd., 

(1928) 15 A I R P C 162=109 I C 417=55 IA 

227=3 Luck 314=32 C W N 790 (P C). 


which passed the decree and not the Court; 
to which it ha3 been sent for execution that 
may entertain an application for execu¬ 
tion against the legal representative of the 
deceased judgment-debtor under S. 50, Civil 
P. C. In that case their Lordships held that 
where substitution has been made by the 
Court to which the decree has been sent for 
execution, the irregularity may be waived by 
acquiescence and that when it has been so 
waived the party acquiescing cannot subse¬ 
quently question the jurisdiction of the exe¬ 
cuting Court. In my view, none of these 
cases are of material assistance in the pre¬ 
sent appeal. S. 42 of the Code provides : 

A Court executing a decree sent to it shall have 
the same powers in executing such decree as if it 
had been passed by itself. . . . 

Section 51 specifies the various ways in 
which a decree may be executed; cl. (b) 
empowers a Court to execute a decree by 
attachment and sale or by sale without 
attachment of any property ; and cl. (e) 
empowers a Court to execute a decree in 
such other manner as the nature of the relief 
granted may require. Cls. (a), (c) and (d) 
have no application to the facts of the pre¬ 
sent case. They refer to execution by deli¬ 
very of properties specifically decreed, to 
execution by arrest and detention in prison 
and to execution by appointment of a re¬ 
ceiver. Cl. (e) appears to refer to those 
special methods of execution which are pro¬ 
vided for in certain rules of O. 21, for 
example, a decree for specific moveable pro¬ 
perty (R. 31), a decree for restitution of 
conjugal rights or for an injunction (R. 32), 
a decree for execution of document or en¬ 
dorsement of negotiable instrument (R. 34), 
an application for execution by attachment 
of a decree (R. 53) and execution of an order 
for payment of coin or currency notes 
(R. 56). In my view, the method of execu¬ 
tion by attachment and sale of a decree in 
favour of the judgment-debtor is one of the 
methods of attachment which fall within 
cl. (e) of S. 51. Also, it seems to me that the 
attachment and sale of a decree in favour 
of a judgment-debtor falls within the method 
of attachment prescribed by cl. (b) of S. 51. 
■Whichever of these clauses of S. 51 applies 
to a decree in favour of the judgment-deb¬ 
tor, he is clearly liable to be proceeded 
against in execution in the manner pres¬ 
cribed by the Code. The words of S. 42 that 
the Court executing a decree sent to it shall 
have the same powers in executing such 
decree as if it had been passed by itself 
appear to me to mean that the Court t© 
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which the decree has been sent for execu¬ 
tions empowered to execute it in any of the 
ways prescribed by S. 51 that is applicable 
to that particular kind of decree, and, that 
as by O. 21, R. 53, the method of attaching 
a partition decree is the method prescribed 
by sub-r. (4) of R. 53, the executing Court 

is, by reason of S. 42, empowered to effect 
the attachment. 

To take the view contended for by the 
respondent would lead to an absurdity in a 
case where the only property of the judg¬ 
ment-debtor is a decree. In such a case, If 
the argument of the learned advocate for 
the respondent is valid, the executing Court 
to which the decree has been sent for exe 
cution would not be able to execute the 
decree at all, although it is solely for the 
purpose of executing it that the decree is 
transmitted to it by the Court which passed 

it. buch a result cannot be favoured in con¬ 
struing the Civil Procedure Code. In my 
view, the Court below has taken a wrono 
view of the law and I would, therefore, allow 
the appeal and set aside the order of the 
Court below and direct that the attachment 
be restored and the execution proceed. The 
appellant is entitled to his costs in this 
Uourfc and in fche Court below. 

Rowland J—I agree. S. 38 of the Code 
says that the decree may be executed either 
by the Court which passed it or by the 
Court to which it is 6ent for execution, and 
hen we have S. 42 which says that the 
Court executing a decree sent to it shall 
have the same powers in executing 9 uch 
decree as if it had been passed by itself. It 
as h°we vQr been held in numerous cases 

a ,, wb ® r0 confers certain powers 

on the Court which specifically passes the 

ecree, it does not necessarily follow- that 
those same powers are exercisable by the 
( Courfc to which the decree haa been sent. 
These are generally speaking cases in which 
the powers which are brought into play are 
not powers being exercised “in executing 
such decree within the meaning of S. 42, 

nl , K VO r?°o^°^ bt thafc fche 9te P s contem- 
P y O. 21, R. 53 (4), are things to be 

done in executing the decree and therefore 
in this matter the powers of the Court to 
which a decree has been sent are co-exten- 
sive with the powers of the Court which 
passed the decree even without the addition 
in the rule of words specifically permitting 
the Court to which a decree ha 3 been sent 
jto do a particular thing. There was there, 
'fore, in my view, no irregularity in making 
the attachment. There was no illegality to 
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condone and as my learned brother has said 

none of the decisions cited to us are directly 
in point;. J 

-D.s./r.k. Appeal allowed . 
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Dhavle J. 

Bindeshwari Singh and others 

v. 

Raghunandan Mahto and others 

E9vn ' No- 124 of 1940, Decided 
on 29th March 1940. 

Criminal P. C. (1898), S 3 . 144 and 145 _ 
After local inquiry proceedings under S. 144 
decided against petitioner— District Magistrate 
directing procedure under S. 145 in event of 
dispute coming before Magistrate again—After 
a year frean proceedings started under S. 144 
between same parties - Magistrate again pass- 

around fb . ^ ?■ 144 against P et dioner on 

ground that opposite party had been found in 

and llTuI” Pr, ° r proceedin gs under S. 144 

Orde^eid^as ^ ~ 

*S s, S' 

X,”S.'***«« 0 »”. 1 »MW«it roi,L°„n w., 

with the opposite party. The matter was taken un 
m revision to the District Magistrate who dlrect- 

fefnr h tb ln ^ 6 - Vent ° f the dis Pu‘e coming up 

‘be _ Magistrate again he should pmceed 
under S. 14o. A year after, fresh proceedings were 
started under S. 144 and the Magistrate again 

ground th n at°n ?h P a8aiU - St th ° petitioner °n the 
ground that in the previous proceedings the opno- 

S Held rhat^he^orde'r;:: 3 

and therefore must be set aside?evenThoughTS 

2925 Iat oU and A 1 R 1929 Pat 415, Disting. 

-p • -rr . , , [P 560 C 2] 

n ] p c hore — for Petitioners. 

U P. Sinba — for Opposite Party . 

. ° rdei / — T kis is an application in revi- 
sion against an order of the District Magis- 
l 0 of Patna refusing to interfere with an 
order of the Sub. Divisional Magistrate of 
Dihar passed agamst the petitioners under 

P< C - The Petitioners’ case 
is that they took a settlement of a one-third 

share °f the opposite party in Khata No. 301 

which had been brought to sale in execu 
lords The 1111 d t Cr6e 0bfcained b y the land- 

u l ?T, 9 t00k fcheir settlement took 
^d.kh.l.deh.nion 19th May 1936. There 

Criminal p P ' 0Ceedi . D f under S. 144 of the 
criminal P. C„ which ended adversely to 

bS tha°t ht PUrCba96r - the Magistrate hold- 

in I 9 J 7 and7h- aC0 °i i D8ly a Petition suit 

With a ’dakhal d S u nded iQ the usual decree 
a uakhal.deham on 8th May 1938. 
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The petitioners claim to have taken settle¬ 
ment from the auction-purchaser, after the 
second dakhal-dehani, on 12th July 1938. 
In December 1938 there was a proceeding 
under S. 144 between the petitioners and 
the tenants, the opposite party, and this 
8nded in favour of the opposite party be¬ 
cause as the Magistrate said in his order of 
4th January 1939, a Sub-Deputy Magis¬ 
trate who had been sent to make the local 
inquiry came to the conclusion that posses¬ 
sion was with the old tenants. The matter 
was taken up in revision to the District 
Magistrate who declined to interfere on the 
ground that the period of two months had 
expired. He observed, however, that 

it is desirable to determine the question of actual 
possession in a proceeding under S. 145, Criminal 
P. C., if again a dispute arises and breach of the 
peace is apprehended. 

Notwithstanding this, fresh proceedings 
were started in November last under S. 144 
and these were concluded on 15th Decem¬ 
ber, when the Sub-Divisional Magistrate 
made tho rule under that Section absolute 
against the petitioners and discharged it as 
against tho opposite party ; and he did this 
on the ground that in the previous proceed¬ 
ing under S. 144 the opposite party had 
been found to be in possession, that the 
petitioners could not have come into pos¬ 
session since and that 

it only appears that since the learned District 
Magistrate observed in appeal that it may be 
desirable to decide the matter under S. 145, Cri¬ 
minal P. C., that the first party (tho petitioners 
in this Court) have started fresh attompts to 
falsely claim actual possession in the lands. 

This order was taken up in revision to 
the District Magistrate, who referred to 
the previous order of the District Magis¬ 
trate regarding this being a proper case in 
which proceedings under S. 145 should 
have been started; but as the crop growing 
on the land had already been cut and re¬ 
moved, and the order passed by the Sub- 
Divisional Magistrate expired on the day of 
the order of the District Magistrate, he de¬ 
clined to interfere. The learned advocate 
for the petitioners has contended that this 
was a case which should have been dealt 
with by the Sub-Divisional Magistrate not 
under S. 144, but under S. 145, Criminal 
P. C., and in support of this contention he 
has referred to 20 P L T 374, 1 a somewhat 
similar case in which I had occasion to 
observe that : 

To repeat such an order on the ground of main¬ 
taining the status quo is to compel the unsuccess- 

i. Chrestien v. Carter, (1939) 26 A I R Pat 512= 

184 I C 240=40 CrLJ 895=20 PLT 374. 


ful party to resort to the Civil Court even though 
the Criminal Court may have done nothing to 
look into the rights of the parties and further, in¬ 
directly to prolong the effect of the original order 
beyond the period of two months fixed in sub- 
s. (6) of the Section. Such a use of the Section is 
altogether unwarrantable. 

The learned advocate for the opposite 
party has endeavoured to support the orders 
of the lower Courts by citing 6 P L T 746 3 
and 10 P L T 542. 3 In the former of these 
cases the learned Judges declined to inter¬ 
fere with an order under S. 144 on the 
ground that as it had spent its force, it was 
not necessary to set it aside and that the 
observation of the Magistrate as regards the 
possession of one of the parties was simply 
an incidental observation. In 10 P L T 542 3 
it was held that S. 144 was properly applied 
in a case where a Magistrate of experience 
found on the materials before him that there 
was no bona fide dispute as to actual pos¬ 
session. 

The learned advocate has contended that 
in the present case the learned Magistrate 
properly arrived at the conclusion that there 
was no bona fide dispute, but the Magistrate's 
conclusion really rests on the report of the 
local enquiry that was made by the Sub- 
Deputy Magistrate in the proceeding a year 
ago. Reliance on that proceeding brings 
about the evil to which I referred pointedly 
in 20 P L T 374. 1 It might have been un¬ 
necessary to interfere with the order of the 
Magistrate as it is time expired if the Magis¬ 
trate had not fallen into the error — I will 
use no stronger word—of resorting to S. 144 
notwithstanding the very proper direction 
of the District Magistrate a year ago that it 
was a proper case in which proceedings 
under S. 145, Criminal P. C., should have 
been started. An order which has been 
deliberately passed under S. 144 when the 
Magistrate knew and had been told that he 
should proceed under S. 145, if necessary, 
cannot be left alone merely because it is, 
time expired, for it is impossible to en¬ 
courage the Magistrate to use his powers 
in that way. The result is that this rule 
must be made absolute. The order of the 
Sub-divisional Magistrate, though it is time 
expired, must be regarded as an order that 
was not passed properly. 

G.N./R.e:- Rule made absolute. 

2. Munni Lai Sao v. Gatti Ahir, (1925) 12 AIR 

Pat 514=88 I C 845 = 26 Cr L J 1229 = 6 

PLT 746. 

3. Lachman Das v. Ram Chhabila, (1929) 16 

A I R Pat 415=115 I C 683 = 30 Cr L J 510 

=10 PLT 542. 
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Harries C. J. and Agarwala J. 

Gaya Prasad Singh — Defendant — 

Appellant. 

v. 

Jagadish Chandra Deo Dhabaldeb — 

Plaintiff — Respondent. 

Appeal No. 220 of 1936, Decided on 4th 
April 1940, from appellate decree of Judi¬ 
cial Commissioner of Singhbhum, D/- 3rd 
September 1935. 


Chota Nagpur Tenancy Act (6 of 1908), 
S. 233 — Erection and maintenance of huts on 
occupancy holding is continuing misuse—Period 
of two years can be calculated from any day 
during which misuser continued. 


Where the wrong is one which is capable of be¬ 
ing corrected and is not corrected, it i 3 wrong 
which continues. [p 561 C 2] 

The erection and maintenance of huts intended 
ior the habitation of workmen on an occupancy 
holding is a misuse of that holding which conti¬ 
nues as long as the huts remain standing. It is 
only when the huts are removed that it can be 
said that misuser no longer exists. Such act there¬ 
fore amounts to continuing wrong. A period of 
two years can therefore bo calculated from any % 
day during which the misuser or breach com¬ 
plained of continued. [P 562 C 2; P 563 C 2] 

P. R. Das, A. K. Roy and S. S. Rakshit 

— for Appellant. 

Dr. D. N. Mifcfcer and G. C. Mukharji 

— for Respondent. 

Agarwala J. — This appeal arises out; 
of a suit by a landlord to eject an occupancy 
raiyat on the ground that the tenant has 
used the land comprised in his agricultural 
holding in a manner not authorized by 
S. 21, Chota Nagpur Tenancy Act. The 
manner in which the tenant is found to 
have offended is by the erection of huts on 
agricultural land. The facts were that the 
land was settled with the defendants in 
1924. In April 1932, the plaintiff came to 
know that the defendants had begun to 
construct huts in two of the plots, namely 
Nos. 63 and 64. A notice to quit was served 
upon them on 30th April of that year, 
and on 3rd July 1933, the present suit was 
instituted. The litigation has had a che¬ 
quered career, having been up to this Court 
once before when it was necessary to remit 
an issue as to whether the defendants had 
constructed any huts on the land in 1932 
according to the averment made in the 
plaint. It has now been found as a fact that 
the huts erected on plots Nos. 63 and 64 
were constructed before 1930, but that in 
1932 the defendants commenced the con¬ 
struction of other huts which were, how- 
1910 P/71 & 72 


ever, pulled down when objection was raised 
by the municipality. The Court below has 
also found that the defendants have erected 
more hut3 while this litigation was pend¬ 
ing. We are not concerned with the rights 
of the parties in respect of those huts. 

The question of law which arises in the 
present appeal is whether the suit is barred 
by limitation. On behalf of the defendant- 
appeffant, it is contended that as the finding 
now is that all the huts with which we are 
concerned in this appeal were erected more 
than two years prior to the institution of 
the suit, the suit is barred by the provisions 
of S. 233, Chota Nagpur Tenancy Act. That 
Section provides, for suits for the eject¬ 
ment of an occupancy raiyat for using his 
land in a manner not sanctioned by S. 22, 
a period of two years from the date of 
misuse of the land. On behalf of the respon¬ 
dent, on the other hand, it is contended 
that the misuse is a continuing wrong and 
that the suit is within time until within 
two years from the date when the misuse 
ceases. By S. 230, Chota Nagpur Tenancy 
Act, the provisions of the Limitation Act of 
1908, so far as they are not inconsistent with 
the provisions of the Tenancy Act, are made 
applicable to all suits under the Act. S. 3, 
Limitation Act, provides that subject to the 
provisions contained in Ss. 4 to 25, every 
suit instituted after the period of limitation 
prescribed therefor by Sch. 1 shall bo dis¬ 
missed. S. 3 thus brings into operation 
S. 23 of that Act. The provisions of that 
Section are as follows : 

In the case of a continuing breach of contract 
and in the case of a continuing wrong independent 
of contract, a fresh period of limitation begins to 
run at every moment of the time during which the 
breach or the wrong, as the case may be continues. 

There is little difficulty in holding that 
the misuse on the land complained of in 
the present case constitutes a continuing 
wrong to the landlord plaintiff. Whatever 
difficulty there may be in defining precisely 
the meaning of “continuing wrong" I thinki 
there can be little doubt that where thei 
wrong is one which is capable of being 
corrected and is nob corrected, it is wrong 
which continues : as for instance where an 
obstruction to a watercourse is caused the 
wrong to the persons entitled to the use of 
the water continues until the obstruction 
is removed, whereas in the case of a single 
act of trespass, such as walking into another 
person’s house or on his land the wrong 
ceases when the trespasser leaves the pre¬ 
mises, and the trespass in such a case does 
not constitute a continuing wrong. The 
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difficulty in the case arises by reason of the 
language of S. 233, Chofca Nagpur Tenancy 
Act. It will be observed that the two years’ 
period of limitation prescribed is to run 
from “tho date of the misuse.” It has been 
contended that the language in this Section 
indicates that a particular date has to be 
found and that it negatives the idea that 
the Legislature viewed misuse under that 
Section as of a continuing nature. 

There is a good deal of difficulty in re¬ 
conciling some of the Articles of Sch. 1, 
Limitation Act, with the provisions of Ss. 3 
and 23 of the Act, but so far as the present 
question is concerned, a decision of the 
Privy Council in 6 Cal 394 1 is of assistance. 
That was a case of an obstruction to a water¬ 
way. Under the Limitation Act which was 
then in force, the appropriate Article was 31 
which is in the same terms as Art. 37 of 
the present Act, 1908, except that the 
period was then two years and is now three 
years. The period of limitation there pres¬ 
cribed commenced to run from the “date of 
the obstruction.” In tho case which went to 
the Privy Council the Calcutta High Court 
had held that “date of the obstruction” in 
Article 31 of the old Act meant the date on 
which the obstruction became effective. The 
Privy Council overruled that conclusion, 
holding that as tho obstruction was a con¬ 
tinuing wrong there was a fresh terminus 
a quo from every moment that the wrong 
continued. There is no material difference 
in the language of S. 233, Chota Nagpur 
Tenancy Act, and Art. 31 of the old Limi¬ 
tation Act, and Art. 37 of the present Limi¬ 
tation Act, so far as this point is concerned. 
We must therefore hold that the present 
suit was instituted within the period of 
limitation prescribed by the Chota Nagpur 
Tenancy Act. 

The next question is with regard to the 
appropriate order to be passed in these cir¬ 
cumstances. S. 69, Chota Nagpur Tenancy 
Act, provides that a decree for the eject¬ 
ment of an occupancy raiyat on the ground 
that he has misused the land comprised in 
his holding shall declare the amount of com¬ 
pensation reasonably payable to the plaintiff 
for the misuse and also where the misuse 
is, in the opinion of the Court, capable of 
remedy, shall fix a period during which it 
shall be open to the defendant to pay the 
amount of compensation fixed by the Court 
to the plaintiff and to remedy the wrong 

1 . Rajrup Koer v. Abul Hossein, (1881) 6 Cal 394 
—7 I A 240 = 4 Sar 199 = 3 Suther 816 = 7 
C L R 529 (P C). 
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occasioned by the misuse. Dr. Mitfcer on 
behalf of the respondent does not press for 
the assessment of compensation in this case. 
We fix six months from this date during 
which the defendants must remove the huts 
constructed on holdings Nos. 63 and 64. 
If within that period the huts are not re¬ 
moved, then the defendants will be ejected 
in due course of law. The plaintiff is entitled 
to his costs throughout. 

Harries C. J. —I agree. In this case the 
substantial defence to the claim was that 
the suit was barred by the period of limita¬ 
tion prescribed in S. 233, Chota Nagpur 
Tenancy Act. That Section is as follows : 

Suits for ejectment of an occupancy raiyat or a 
non-occupancy raiyat on any of the grounds men¬ 
tioned in S. 22 or in els. (b) and (c) of S. 41 shall 
be instituted within two years from the date of 
the misuse or breach complained of. 

The misuse in the present case was the 
erection of huts on the holding. It has been 
found as pointed out by Agarwala J. that 
the huts complained of in this suit were 
erected more than two years previous to 
the institution of the suit. It is true that 
huts have been erected since the suit was 
instituted, but the Court is not concerned 
with those huts in the present litigation as 
they do not provide a cause of action pre¬ 
vious to tho institution of this suit. Every¬ 
thing turns on the meaning of the phrase 
“date of tho misuse or breach complained 
of.” Mr. Das contended that the date of 
the misuse or breach was the date upon 
which these huts were erected, and they 
were erected between 1924 and 1930. Ac¬ 
cording to Mr. Das, the moment a hut is 
erected there is a misuse or breach which 
occurs once and for all. Dr. Mitter, on the 
other hand, has urged on behalf of the 
plaintiff-respondent that the erection and 
maintenance of huts on an occupancy hold¬ 
ing i 3 a continuing misuse of that holding or 
a continuing breach of the conditions upon 
which the tenant holds such holding. It 
appears to me that the erection and main¬ 
tenance of huts intended for the habitation 
of workmen on an occupancy holding is a 
misuse of that holding which continues as 1 
long as the huts remain standing. It is only 
when the huts are removed that it can be 
said that misuser no longer exists. In my 
judgment the acts complained of in this case 
amount to continuing wrongs and the ques¬ 
tion arises what effect that has upon limi¬ 
tation. 

As pointed out by Agarwala J., continu¬ 
ing wrongs are dealt with in S. 23, Limita- 
tion Act, and that Section governs the 
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Articles in Sch. 1 of the Act. No difficulty 
would arise if the period of limitation in 
this case was prescribed in the Limitation 
Act. Mr. Das has argued that S. 23, Limi¬ 
tation Act, cannot govern or affect the pro¬ 
visions of S. 233, Chota Nagpur Tenancy 
Act. It has already been pointed out that the 
provisions of the Limitation Act, in so far 
as they are not inconsistent with the Chota 
Nagpur Tenancy Act, are applied to that 
latter Act by S. 230. It is clear that any 
provision of the Limitation Act inconsistent 
with the provision of the Chota Nagpur 
Tenancy Act can have no application. For 
example, suits of the nature of the present 
suit brought in Bengal or Bihar would be 
governed by Art. 32, Limitation Act, which 
provides a period of two years from the 
date when the misuse or perversion first 
became known to the person injured there¬ 
by. Clearly that Article can have no appli¬ 
cation to tenancies in Chota Nagpur because 
it is wholly inconsistent with S. 233, Chota 
Nagpur Tenancy Act, which prescribes a 
different period of limitation. In my view 
however, there is nothing in the Chota Nag¬ 
pur Tenancy Act inconsistent with S. 23, 
Limitation Act. S. 23 defines the period of 
time in which suits can be brought where 
the wrong complained of is a continuing 
one, and in my judgment S. 23, Limitation 
Act, is applicable to the facts of the present 
case as the Chota Nagpur Tenancy Act is 
silent as to when time begins to run in the 
case of continuing wrongs. Once it is held 
that the misuser or the breach complained 
of in this case is in the nature of a continu¬ 
ing wrong, the plaintiff, in my judgment, 
could maintain the present action as long as 

the misuser continued and within two years 
after it ceased. 

Mr. Das strenuously argued that the 
phrase the date of the misuse or breach 
complained of” suggested that time began 
to run from the moment misuser had taken 
place or the moment a condition was broken. 
The meaning of such a phrase has been 
dealt with by their Lordships of the Privy 
Council in 6 Cal 394. 1 In that case their 
Lordships were considering the period of 
limitation applicable to suits brought for 
compensation for obstruction of waterways. 
The period of limitation then applicable was 
wo years from the date of the obstruction. 
Their Lordships held that time did not run 
from the moment the waterway was ob¬ 
structed, because obstructing a waterway 
was a continuing wrong. The cause of action 
was renewed day after day* as long as that 


obstruction causing such interferonco was 
allowed to continue. I can draw no distinc¬ 
tion from the phrase ’‘date of misuse” and 
the phrase “date of obstruction” where both 
user and obstruction are continuing wrongs. 
It appears to me that this Court is bound to 
hold that the “date of misuse or breach 
complained of” in S. 233, Chota Nagpur 
Tenancy Act, does not mean the actual com¬ 
mencement of the misuser. A period of two 
years can bo calculated from any day dur¬ 
ing which the misuser or breach complained 
of continued. For. the reasons which I have 
given, I am satisfied that the suit in this 
case was within time, and I entirely agree 
with the order proposed by Agarwaia J. in 
his judgment. 

D.S./r.K, Order accordingly . 
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Varma J. 

Smt. Snelilata Devi — Petitioner. 

v. 

Babu J anardan Prasad Singh and 

others — Opposite Party. 

Civil Revn. No. 181 of 1939. Decided on 
lbfch December 1939, against order of Addl. 
Sub-.Judge, Bhagalpur, D/- 1th February 


that defendant refused to sign acknowledgment 
not satisfied - Stage for affixing copy on outer 
door does not arrive. 


LUC uorenciant refused 
to sign the acknowledgment is not satisfied, then 
the stage for the serving officer to “affix a copy of 
the summons on the outer door or some other 

n >n8P ioo° l il ? art 0f ttl0 h° USQ ”does not arrive: 30 
Jjovi 6~3, Rel. on. £p q 2 ] 

Murari Prasad and S. P. Sriva 9 tava_ 

tj -r. c . , , _ f° r Petitioner. 

-t>. I. oinha and Brahmadeva Narayan_ 


n . _ for Opposite Party. 

Urder. — The petitioner in this case has 
moved this Court against an order passed 
under O. 9, R. 13, Civil P. C., passed by the 
lower Appellate Court refusing to set aside 
an ex parte decree passed by the learned 
Munsif. One Janardan Prasad Singh and 
others brought a suit to enforce a simple 
mortgage bond executed by Shaligram Pra¬ 
sad Singh who and his sons Babu Raghubir 
Prasad Singh and Ganesh Prasad were im 
pleaded as defendants first party. Srimati 
Snehlata Devi, the present petitioner, was 
the purchaser of a portion of the mortgaged 
property and figured in the suit as defendant 
second party, and it was she who made an 
application under O. 9, R. 13. Her allega¬ 
tion was that although her husband’s vil- 
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lage ig Koriapatti, she resides mostly with 
her mother’s sister, who happens to be 
the widow of a zamindar of Shakarpura, 
Bahadurpur, and on the date that the sum¬ 
mons is said to have been served by the 
peon she was not at Koriapatti. The learned 
Munsif in dealing with this petition exa¬ 
mined a number of witnesses, and the peon, 
who is said to have served the summonses, 
was examined on commission on the ground 
that he was ill. The Commissioner’s report 
was taken in, and the peon’s evidence was 
used for the purpose of coming to the find¬ 
ing that the summonses were properly 
served. The Courts below have referred to 
the fact that the other defendants appeared 
in the suit, although later on they did not 
contest it, and that is a point to be taken 
in favour of the plaintiffs opposite party 
because there was no object in their sup¬ 
pressing summonses against this lady. They 
have also commented upon the fact that 
this lady herself has not come forward to 
give evidence in the case nor has her hus¬ 
band boon examined on the point. 

Now, Mr. Murari Prasad, appearing on 
behalf of the petitioner, although he has 
referred to a number of facts has really 
urged two points. The first point is that 
the provisions of O. 26, R. 8, Civil P. C., 
not having been observed by the Court 
which was dealing with this application, 
under O. 9, R. 13 the evidence of the peon 
should not have been taken into account, 
and for this he relies upon the decisions in 
37 C W N 1045, 1 47 C L J 467 2 and 44 
C L J 288. 3 Now, looking at O. 26, R. 8, 

I am afraid this contention raised by 
Mr. Murari Prasad cannot stand. The rule 
provides : 

Evidence taken under a commission shall not be 
read as evidence in the suit without the consent of 
the party against whom the same is offered, unless 
(a) the person who gave the evidence is beyond the 
jurisdiction of the Court, or dead or unable from 
sickness or infirmity to attend to bo personally 
examined, or exempted from personal appearance 
in Court, or is ‘a person in the service of the 
Crown’ who cannot, in the opinion of the Court, 
attend without detriment to the public service. . . 

In this case the commission was issued 
on the ground that the peon was sick. 
Therefore the present case comes within 
the exception referred to in cl. (a), and this 
point must fail. The other point that was 

1. Jnanada Sundari Roy v. Pramada 8undari 

Roy, (1934) 21 A I R Cal 116=148 I C 1203= 

60 Cal 133 L=59 CL J 413=37 C W N 1045. 

2. Krista Kishore v. Pancharam Maity, (1928) 15 

A I R Cal 341=111 I C 430=47 OBJ 467. 

3. Mahim Chandra v. Naba Chandra, (1927) 14 

A I R Cal 43=98 I C 852=44 CLJ 288. 


urged by Mr. Murari Prasad is that on the 
evidence of the peon himself no proper 
service under O. 5, R. 17 can be held to 
have been made in the circumstances of the 
case. The peon's report has been summa¬ 
rized by the lower Appellate Court. It was 
to the effect that summons was sent to the 
applicant through a -maid-servant. That 
maid-servant, I find, has not been examined 
in this case, and we do not know how the 
peon complied with that part of the Rule 
which says that 

where the defendant or his agent or such other 
person as aforesaid refused to sign the acknow¬ 
ledgment, or where the serving officer, after using 
all due and reasonable diligence, cannot find the 
defendant, and there is no agent empowered to 
accept service of the summons on his behalf, nor 
any other person on whom service can be made, 
the serving officer shall affix a copy of the sum¬ 
mons on the outer door or some other conspicuous 
part of the house in which the defendant ordi¬ 
narily resides or carries on business or personally 
works for gain, and shall then return the original 
to the Court from which it was issued, with a 
report endorsed thereon annexed thereto .... 

The only person through whom the peon 
could know that the summonses were not 
accepted by the lady was the maid-servant 
and her evidence is not available. There is 
nothing from which it can be held that the 
defendant refused to sign the acknowledg¬ 
ment and if that condition is not satisfied 
then the stage for the serving officer to 
“affix a copy of the summons on the outer 
door or some other conspicuous part of the 
house’’ had not arrived. In this view of the 
matter I am supported by the decision in 
30 Bom 623. 1 ' Although it was a decision 
in a civil appeal the principle laid down in 
it is quite clear. In the present case the 
trial Court itself remarked that “the evi¬ 
dence about service is no doubt meagre, 
but the circumstances no doubt are in its 
favour.’’ 

I am satisfied that the petitioner has 
made out a case for setting aside the ex 
parte decree on account of a material ir¬ 
regularity which has crept in by accepting 
the peon’s house service as a substitute for 
personal service. I therefore set aside the 
ex parte decree and direct that the suit be 
restored to its original number and be pro¬ 
ceeded with from the stage at which the 
ex parte decree was passed. In the result 
the application is allowed but without costs. 

D.S./r.K. Application allowed. 

4. Sakharam Bhaskar v. Padmakar Mahadeo, 
(1906) 30 Bom 623=8 Bom L R 757. 
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Harries C. J. and Dhavle J. 

Gopal Bux Bai — Judgment-debtor — 

Petitioner. 

v. 

Babu Shyambehari Singh — 

Decree-holder — Opposite party. 

Civil Revn. No. 342 of 1939, Decided on 
19th January 1940, from order of Deputy 
Magistrate Sub-Judge, D/- 21st June 1939. 

(a) Chota Nagpur Encumbered Estates Act 
(6 of 1876), S. 2-B — Order prohibiting sales 
also prohibits confirmation of sales held before 
passing of order. 

The words of S. 69, Civil P. C., make it clear 
that the property does not actually vest in the 
purchaser at the time of the sale ; but once the 
sale is confirmed, it is deemed to have vested in 
him as and from that date. Confirmation of a sale 
is an integral part of the transaction of sale and 
without confirmation the purchaser acquires no 
title. Consequently an order prohibiting sale also 
prohibits confirmation of 6ale which had already 
taken place but which had not been confirmed be¬ 
fore the prohibitory order was passed. [P 566 C 1] 

(b) Cbota Nagpur Encumbered Estates Act 
(6 of 1876), S. 2 — Undivided interest in joint 
family property cannot be protected. 

An undivided interest in joint family property 
cannot be made the subject-matter of protection 
under the Encumbered Estates Act : A I E 1939 
Pat 451 , Eel. on. [P 566 C 2] 

B. C. De and L. K. Chaudhuri — 

for Petitioner . 

S. N. Dutt and Harians Kumar — for 
Opposite Party (Firm Kedarnath 
Suraj Mai.) 

Harries C. J.—This is a petition by one 
Gopal Bux Rai praying for revision of an 
order refusing to vacate a previous order 
confirming a sale. The petitioner Gopal 
Bux Rai is the owner of an estate known 
as the Deogan Estate. The property in 
question in these proceedings formed part 
of what was known as the Imli Estate 
which was a khorposh estate under the 
Deogan Estate. The opposite party brought 
a suit (No. 15 of 1936) against Gopal Bux 
Rai and Jugeshwar Bux Rai and other 
members of his family, and in due course 
obtained a mortgage decree. The mortgaged 
property was put up to sale and purchased 
by the decree-holder opposite party. Later, 
Jugeshwar Bux Rai brought a suit to set 
aside the sale and recover the property and 
in that suit the present petitioner Gopal 
Bux Rai was made defendant 2. He filed a 
written statement in which he pleaded that 
he had no interest whatsoever in the pro¬ 
perties which had been sold. 

On 10th February 1939, the present 
petitioner applied to the Commissioner of 


Chota Nagpur for protection under the 
Encumbered Estates Act, and on 5th April 
1939, the Commissioner passed an order 
under S. 2-B of the Act prohibiting the sale 
of the immovable property of Babu Gopal 
Bux Rai of Deogan in Palamau or any por¬ 
tion thereof in execution of any decree or 
order of any Civil or Revenue Court pending 
the issue of the final order on his petition for 
protection. On 6th April 1939, this order 
was communicated to the Deputy Commis¬ 
sioner of Palamau. It appears that the sale 
in execution of the opposite party’s mort¬ 
gage decree had not been confirmed when 
the Commissioner’s order was communica¬ 
ted to the Deputy Commissioner. On 2nd 
May 1939, the Deputy Magistrate Subordi¬ 
nate Judge confirmed the sale in favour of 
the opposite party. On 15th Juno 1939, the 
petitioner filed a petition before the Deputy 
Magistrate Subordinate Judge stating that 
as the Commissioner had stayed further 
proceedings in all Courts he prayed that 
delivery of possession in favour of the oppo¬ 
site party be stayed and he apparently also 
asked that the order confirming the sale be 
vacated. On 21st June 1939, the Deputy 
Magistrate Subordinate Judge by an order 
of that date declined to vacate his order 
confirming the sale or to stay dakhaldehani 
as prayed for. Against these orders the pre¬ 
sent petition has been preferred. 

It has been contended by Mr. B. C. De 
on behalf of the petitioner that the Deputy 
Magistrate Subordinate Judge had no juris¬ 
diction to confirm the sale in question. He 
has argued that the order of the Commis¬ 
sioner dated 5th May 1939 prohibited all 
sales and accordingly prevented any step 
being taken to complete a sale. He has 
urged that confirmation of a sale i3 an 
essential and integral part of the sale itself 
and that no sale is complete unless it is 
confirmed. He has argued therefore that 
when an order prohibits sales it prohibits 
all steps necessary to make a sale effective. 
Mr. Dutt who appears for the opposite 
party has contended that an order prohibi¬ 
ting sales only prohibits the actual sale of 
property by auction. According to him, the 
sale is complete the moment the property 
has been purchased. Confirmation of the 
sale is no part of the sale itself, and there¬ 
fore an order prohibiting the sale would 
not prohibit the confirmation of a sale 
which had actually taken place. Mr. Dutt 
has relied upon certain authorities which 
tend to show that the judgment-debtor has 
no interest in the property the moment a 
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sale takes place. However, one thing is clear 
and that is, that the purchaser at an auc¬ 
tion sale does not acquire a good title to the 
property until the sale is confirmed. When 
it is confirmed, the auction-purchaser is 
deemed to be the owner of the property as 
and from the date of the actual sale. The 
property is deemed to have vested in him 
at the date of the sale. The words of S. 69, 
Civil P. C. make it clear that the property 
does not actually vest in the purchaser at 
the time of the sale; but once the sale is 
confirmed, it is deemed to have vested in 
him as and from that date. Without con¬ 
firmation tho purchaser acquires no title 
land it appears to me that confirmation of 
a sale is an integral part of the transaction 
of sale. That being so, an order prohibiting 
sale would prohibit confirmations of salo3 
which had already taken place but which 
had not been confirmed before the prohi¬ 
bitory order was passed. That being so, 
the learned Deputy Magistrate Subordinate 
Judge would have had no jurisdiction to 
confirm the sale if the property was pro¬ 
perty covered by the prohibiting order of 
the Commissioner. 

Mr. Dutt has argued that the property 
in this case was not property which was the 
subject-matter of the Commissioner’s order. 
It is to be observed that the petitioner 
petitioned the Commissioner for protection 
describing himself as the owner of the 
Deogan Estate. He did nob in his petition 
mention that he held any interest whatso¬ 
ever in the Imli Estate in which the pro¬ 
perty now in question lies. In his petition 
he states that his estate, namely the Deo¬ 
gan Estate, had been previously managed 
under the Encumbered Estates Act, and 
this is true. Further, the Imli Estate was 
not taken over under the Encumbered 
Estates Act as part of the Deogan Estate 
on that occasion, and it would appear that 
the Imli Estate had been taken over at 
some other period as a separate estate. 
From the petition it is tolerably clear that 
the present petitioner was asking for pro¬ 
tection of the Deogan Estate and in the list 
of properties which he filed with the peti¬ 
tion he does not mention any khorposh 
interest in the villages of the Imli Estate. 
He mentions tauzi No. 88, Deogan Mahal 
consisting of about 400 villages, and it is 
said by Mr. B. C. De that this includes the 
khorposh interest in the villages in ques¬ 
tion. That would include the proprietary 
interest of the Deogan Estate in these vil¬ 
lages ; but it is not an apt way of describ¬ 


ing the khorposh interest known as the 
Imli Estate. It would’also appear that at 
this time the petitioner did not claim any 
interest in the Imli Estate. He certainly did 
not when proceedings were taken by Juge- 
shwar Bux Rai to set aside the sale of these 
properties which had taken place as a result 
of the decree passed in Suit No. 15 of 1936 
at the instance of the opposite party. 

Upon a fair reading of the petition to the 
Commissioner, I am satisfied that what 
Gopal Bux Rai asked for was protection of 
the Deogan Estate. The order of the Com¬ 
missioner mu9t be read with the petition 
and that being so it would appear that the 
order only prohibited all sales of properties 
forming part of the Deogan Estate. Mr. 
B. C. De has urged that the order is wide 
enough to cover all properties; but to say 
the least of it, the matter is not free from 
doubt. Mr. Dutt has also argued that the 
order of the Commissioner could not refer 
to Gopal Bux Rai’s interest in the villages 
forming part of the Imli Estate. His inter¬ 
est was an undivided interest of a member 
of a joint Hindu family, and that being so, 
Mr. Dutt contends that his interest was such 
as could not be protected under the provi¬ 
sions of the Encumbered Estates Act. This 
contention receives support from a recent 
case of tbig Court, namely 20 P L T 619. 1 
Manohar Lall J. who delivered the princi¬ 
pal judgment in the case was of opinion that 
the holder of an undivided interest in pro¬ 
perty was not a holder of immovable pro¬ 
perty within the meaning of the Encumbered 
Estates Act. At p. 623 he observed : 

In my opinion tho word ‘holder’ is expressly 
used to mean a land-holder who has a title to the 
property in question as owner in possession. It is 
a compendious way of describing the proprietors 
or the owners of tho estate which is going to be 
assumed charge of. It comprises every sort of pro¬ 
prietor irrespective of his personal law, whether he 
is a Christian or a Muhammadan or is governed 
by the Dayabhag or Mitaksbara School of Hindu 
law. In each case therefore it will have to bo deci¬ 
ded whether the owner who had made over charge 
of the estate has placed only his share of the estate 
in charge of the authorities or whether he, as 
representing the entire owners, has induced the 
authorities to take over the whole of the estate of 
the joint family or of the other co-owners also 
under their superintendence. As was pointed out 
by their Lordships of the Judicial Committee in 
the case referred to above, it is impossible to hold 
that an undivided interest in a joint Mitakshara 
Hindu family can be dealt with or was intended to 
be transferred to the Court of Wards. Just as their 
Lordships decided in that case it must be decided 

1. Rameshwar Dayal Singh v. Ram Das Sahu, 

(1939) 26 A I R Pat 451 = 184 I C 597 = 20 

PLT 619=18 Pat 434. 
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in the present case after construing the two noti¬ 
fications in the light of the circumstances that 
the eutire Namudag Estate belonging to the joint 
Hindu family of which Nageshwar was tho karta 
along with Parmeshwar and Chandrika, was in¬ 
tended to be taken possession of by tho authorities 
with the express request of tho karta and with tho 
implied consent of tho other members including 
Parmeshwar and Chandrika in tho interest and 
for the benefit of the entire joint Hindu family. 

In that caso application had been made 
by certain members of a joint Hindu family 
and it was contended that the application 
was for protection of their interest and their 
interest only. Their Lordships held that 
the application must be treated as an appli¬ 
cation for protection of the whole of tho 
family property, because applications for 
protection of undivided interests could not 
be entertained a3 had been hold by their 
Lordships of the Privy Council in reference 
to applications for protection by Court of 
Wards. It appears to mo that there is con¬ 
siderable substance in Mr. Dutt’s conten¬ 
tion that an undivided interest in joint 
family property cannot be made tho sub¬ 
ject-matter of protection under the Encum¬ 
bered Estates Act. The interest of Gopal 
Lux Rai in these Imli villages was, in my 
view, an undivided interest of a member of 
a joint family. It was contended by Mr. De 
that the family had disrupted because cer¬ 
tain creditors had attached and sold Gopal 
Bux Rai’s undivided interest in certain of 
these villages. In my view that would not 
cause a disruption of tho family and it was 
Gopal Bux Rai’s own case that he was joint 
with the other members of the family. 

Lastly, Mr. Dutt has pointed out that 
Gopal Bux Rai certainly has no interest in 
four annas in Sakhan Pirhi which had been 
attached and purchased by one Badri who 
had brought a partition suit and had his 
share partitioned. It is also said that a cre¬ 
ditor Ganauri Singh had obtained a money 
decree against Gopal Bux Rai and had pur¬ 
chased in execution four anna 3 of Imli and 
four annas of Kumbwa. Mr. De is not in a 
position to deny this, though he doe 3 not 
admit it. If such be the case, it would appear 
that Gopal Bux Rai has very little, if any, 
interest left in these villages. However, it 
has not been proved in these proceedings 
that Ganauri Singh had purchased the in¬ 
terest alleged in these villages ; but I do not 
think it is necessary that the case should be 
sent back for any findings upon this ques¬ 
tion. In my judgment Mr. De has failed to 
establish that the properties in dispute in 
this case were the subject-matter of the 
Lommissioner’s order and further I am 
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satisfied that the properties, being undivi¬ 
ded shares in joint family property, could 
not properly bo made the subject-matter of 
such an order. That being so, there was 
nothing to prevent the learned Deputy 
Magistrate Subordinate Judge confirming 
the sale. I therefore hold that the order 
confirming the sale was right and made 
with jurisdiction though nob for the reasons 
given by tho learned Deputy Magistrate 
Subordinate Judge. I am nob satisfied that 
there is any real ground for interference 
with tho order confirming the sale and with 
the order refusing to vacate tho order con¬ 
firming tho sale and accordingly 1 would 
dismiss tins petition and discharge the rule. 
The opposite party is entitled to his costs 
in this Court. I would assess the hearing 
fee at five gold mohurs. The stay order 
passed on 7bh August 1939, regarding the 
surplus money in deposit in Court, is dis¬ 
charged. 

Dhavle J. — I agree. 

G.N./r.k. Petition dismissed. 
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Agarwala and Meredith JJ. 

Bigan Singh — Appellant. 

v. 

S ay id Shah Zaffer Hussain and others 

— Respondents. 
Appeal No. 95 of 1939, Decided on 1st 
November 1939. 

. Bihar Tenancy Act (8 of 1934), as amended 
in 1938, S. 163 (5) — Execution application 
made before coming into force of amending Act 
but remaining pending at time of its coming into 
force — Sale proclamation issued after coming 
into force of amending Act—S. 163 (5) applies. 

I he amending Act does not affect rights which 
have vested or obligations which have been defined 
before the amending Act came into operation; but no 
person has a vested right in the procedure of a Court 
and consequently an Act which merely regulates 
procedure governs all proceedings that are pending 
at the timo when the Act comes into operation, 
provided that existing orders are not deprived of 
their finality and that the application of tho provi¬ 
sions of the Act does not work injustice. The 
amonding statute of 1933 beiDg a remedial one 
should be construed as widely as possible to give 
effect to the intention of the Legislature in as many 
cases as possible in so far as this can be done 
without injustice to the parties. [P 568 C 1, 2 ; 

_ t P 569 C 2] 

Hence where an execution application is made 
before coming into force of the amonding Act of 
1938 but is pending on that date and °the sale 
proclamation is issued after that date, S. 163 (5) 
applies and the Court must issue notice to the judg¬ 
ment-debtor before issuing the sale proclamation 
ana decide whether the whole or only a part of the 
property should be put up for sale and what the 
value of the whole or part was. [P 568 C 3*; 

P 571 C 2] 
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Lalnarayan Sinha — for Appellant . 

Ahmad Baza and Anwar Ahmad — 

for Respondents . 

Agarwala J. —This is an appeal by the 
judgment-debtor from a decision of the 
Subordinate Judge of Gaya confirming a 
decision of the Munsif of Aurangabad. The 
respondent obtained a decree for rent against 
the appellant and on 9th February 1938, 
applied to execute the decree. On 7th 
March the executing Court directed the 
issue of a writ of attachment and a sale 
proclamation, fixing the 5th May as the 
date of sale. The writ and the sale procla¬ 
mation were not actually issued until 28th 
March. On the date fixed for the sale, 
namely the 15th (sic) May, the judgment- 
debtor objected to the sale being held on the 
ground that the Court had not valued the 
property to be sold as required by S. 163 
(5), Bihar Tenancy Act. This sub-s. (5) 
was introduced into the Tenancy Act by an 
amending Act which came into operation 
on 10th March 1938. 

The question for decision is whether, in 
view of the provisions introduced by the 
amending Act, it was necessary for the 
Court to issue notice to the judgment- 
debtor before issuing the sale proclamation 
and to decide whether the whole or only a 
part of the property should be put up for 
sale and what the value of the whole or 
part was. On behalf of the appellant it is 
contended that the amending Act being 
one regulating the procedure of the Court 
governs all proceedings that were pending 
when the Act came into operation: while, on 
behalf of the respondent, it is urged that in 
the absence of express provision in the Act 
it was only such steps as remained to be 
taken after the Act came into operation 
that are governed by its provisions. We 
have been referred to a large number of 
cases in which the effect of an amendment 
of the law on pending proceedings has been 
the subject-matter of consideration. The 
general principle which emerges from these 
cases is that the amending Act does not 
affect rights which have vested or obliga¬ 
tions which have been defined before the 
amending Act comes into operation but 
that no person has a vested right in the 
procedure of a Court ((1876) 3 Ch D 62 1 ) 
and consequently, an Act which merely re¬ 
gulates procedure governs all proceedings 
that are pending at the time when the Act 
comes into operation (Per Wilde J. in (1860) 

1. Republic of Costa Rica v. Erlanger, (1876) 3 
Ch D 62 = 45 L J Ch 743. 


6 H & N 227 2 ) provided that existing orders 
are not deprived of their finality (54 I A 
421 3 ) and that the application of the provi¬ 
sions of the Act does not work injustice. 

Before the amendment of 1938, the holder 
of a decree for rent was entitled to put the 
judgment-debtor’s property up for sale and 
in consequence of an amendment of O. 21, 
B. 66, Civil P. C., made by this Court in 
the exercise of its .rule-making powers 
under S. 122 of the Code, it was not neces¬ 
sary for the Court to determine the value of 
the property to be sold. All that the Court 
was required to do was to insert in the 
sale proclamation the value put on the pro¬ 
perty by the judgment-debtor and the de¬ 
cree-holder respectively. There is no doubt 
that frequently cultivators’ holdings were 
sold for an inadequate price at Court sales 
and that the object of the amending Act of 
1938 was to remedy this state of affairs. 
The amendment in the Tenancy Act effec¬ 
ted by the Act of 1938 has two objects in 
view (1) to prevent the sale of the judg¬ 
ment-debtor’s property for an inadequate 
price and (2) to prevent the sale of more 
of the judgment-debtor’s property than is 
sufficient to discharge the decretal debt. To 
achieve these objects the amending Act 
requires that the judgment-debtor shall be 
heard on the question of valuation before 
the issue of the sale proclamation and that 
the Court shall determine the value of the 
property sought to be sold and whether the 
sale of a part of it will suffice to discharge 
the decretal dues. It further prohibits the 
sale of the judgment-debtor’s property or 
the part of it which the Court considers 
should be sufficient to satisfy the decree for 
less than the amount determined by the 
Court. 

As the Tenancy Act was originally amen¬ 
ded in 1938 no provision was made to meet 
the possibility of there being no bidder for 
the property at the value fixed by the 
Court. The result was that if no one bid 
up to the price fixed by the Court the hold¬ 
ing could not be sold although, of course, 
the decree-holder was at liberty to enforce 
his decree against other property of the 
judgment-debtor. The Act has since been 
amended in 1939 by the addition of two 
provisos. The effect of these is that if the 
highest amouDt bid for the holding or 

2. Wright v. Halo, (I860) 6 H & N 227 = 30 LJ 

Ex 40=6 Jur (N S) 1212=3 £i T 444=9 W R 
157. 

3. Delhi Cloth & Goneral Mills Co. v. Income-tax 

Commissioner of Delhi, (1927) HAIR PC 
242=10610156=541 A 421=9 Lah 284 (PC). 
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portion of the holding to be sold is less 
than the price specified for the same in the 
sale proclamation the Court may now sell 
the holding or portion of it for such highest 
amount if the decree-holder consents in 
writing to forgo so much of the amount 
of the decree as is equal to the difference 
between the highest amount bid and tho 
price specified for the holding or portion of 
it in the sale proclamation. The provisions 
of the Act with which we are concerned 
are Ss. 158-AA, 158-B (2), 163 (5) and 
163-A. S. 158-AA provides as follows : 

A decree for arrears of rent may be executed by 
the attachment and sale of the property of the 
judgment-debtor, both moveable and immovable : 

Provided that the moveable property of the 
judgment-debtor shall not without his consent in 
writing be so attached or 6old unless the decree 
cannot be satisfied by the attachment and sale of 
the holding for arrears of the rent of which the 
decree was passed. 

The relevant portion of S. 158-B (2) is 
as follows : 

When the application mentioned in B. 158-AA 
is made and the decree-holder wants to proceed 
against the tenure or holding or portion of the 
tenure or holding in respect of which the decree 
was ootained, the Court executing the decree shall, 
before proceeding to sell the tenure or the holding, 
or a part of the holding, give to the parties to the 
decree notice of the application and of the date on 
which the sale proclamation shall be drawn up, 
and may, notwithstanding anything contained in 

the Code of Civil Procedure, 1908, simultaneously 
issue attachment. • 


In parenthesis it may be observed that 
S. 158-AA does not refer to any application. 
The words “the application mentioned in 
S. 158-AA” which occur in S. I58-B(l) (sic) 
however, obviously refer to an application 
to execute the decree by attachment and 
sale of the judgment-debtor’s property. The 
relevant portions of S. 163 are as follows : 

(1) When a tenure or a holding or a part of a 
holding is ordered to be sold in execution of a 
decree for the arrears of the rent of 6uch tenure or 
holding, the Court shall cause a proclamation of 
the intended sale to be made : 


(5) Before issuing the sale proclamation thi 
Court executing the decree shall hear the partie: 
and estimate the value of the holding or of tha: 
portion °f the holding tho proceeds of the sale o 
decree ^ con8 ^ ers W ^1 be sufficient to satisfy the 


i „®S otion 163-A, before the amendment of 
1939, was as follows : 

Notwithstanding anything contained in the 

Code o Cm! Procedure, 1908, a holding or portion 

of a holding advertised for sale shall not be sold 

or a price lower than that specified in the sale 
proclamation. 

Ifc is contended on behalf of the appellant 
that as the amending Act of 19,88 had 
come into operation before the sale was 


actually held, S. 163-A bars the salo except 
for a price not lower than that specified in 
the sale proclamation and that this neces¬ 
sarily implies that tho Court should first 
hear the parties under S. 155-B (5), esti¬ 
mate the value of the holding and deter¬ 
mine whether it is necessary to sell the 
whole or only part of it. On behalf of the 
respondent, on the other hand, it is con¬ 
tended that the stage at which this i 3 re¬ 
quired to bo done had already passed before 
the amending Act came into force and that 
the Court *s not required to recommence 
the execution proceeding. Reliance is placed 
on S. I58B (2) which, it is contended, 
means that notice to the parties regarding 
the drawing up of tho salo proclamation i 3 
required to be given when the application 
for execution is made and that as that stage 
had passed before the amending Act came 
into operation and as the order for the 
issue of the sale proclamation had also been 
made before that date, the execution pro¬ 
ceeding was not affected by the amendment. 
As I have already stated above, the object 
of the amendment was to remedy a defect 
in the procedure of the executing Court 
which experience showed frequently re¬ 
sulted in the sale of agricultural holdings 
and tenures below their market price. The 
amending statute being a remedial one 
should be construed as widely as possible 
to give effect to the intention of the LegisJ 
lature in as many cases as 'possible in so 

far as this can be done without injustice to 
the parties. 

The question whether and to what extent 
proceedings which commenced before an 
amendment of the law are affected by any 
change in the law was considered by a 
Full Bench of eight Judges in 22 Cal 767* 
in which it was observed that the rule 
against retrospective operation is intended 
to apply not so much to the law creating a 
new right as to the law creating a new 
obligation or interfering with a vested 
right. The facts of that case were as follows: 

A decree was obtained on 8th February 
1894. An application for execution wa 3 
made on 26th July. A writ of attachment 
was issued on 3rd August and served on the 
5th. Sale proclamation was issued on 11th 
August and served on the 14th. The sale 
took place on 20th September. In the mean¬ 
while, on 2nd March 1894, S. 310A had 
been added to the Code of Civil Procedure. 
This section entitled the judgment-debtor 


4. Jogodanand Singh v. Amrita Lai, (1895) 22 
Cal 767 (F B), 
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to have the sale set aside on depositing the 
amount due to the decree-holder and com¬ 
pensation to the auction-purchaser. Rely¬ 
ing on this section the judgment-debtor, on 
27th September, before the sale had been 
confirmed, applied to set aside the sale on 
depositing the decretal dues and compensa¬ 
tion. The executing Court refused to set 
aside the sale on the ground that the new 
section was not a mere matter of procedure 
and therefore had no retrospective effect. 
The Full Bench hold that S. 310A applied 
to the execution proceedings and that the 
Court was, therefore, bound, upon the ap¬ 
plication of the judgment-debtor, to sot 
aside the sale. 

The Full Bench considered a former Full 
Bench decision in 14 Cal 636. 5 In that case 
the quostion was whether S. 174, Bengal 
Tenancy Act, was applicable to a sale held 
after that Act had come into operation when 
execution had been applied for and the sale 
proclamation issued under the Bengal Act 8 
of 1869. The former Full Bench had an¬ 
swered that quostion in the negative hold¬ 
ing that S. 174, Bengal Tenancy Act could 
not have any retrospective operation as it 
conferred upon the judgment-debtors a 
new right which they did not possess under 
the old Act, and as the proceedings had 
commenced before the new Act came into 
operation. The later Full Bench pointed 
out that the reasoning in the judgment in 

14 Cal 636 5 

consists of two distinct independent parts : first, 
that since the law which creates a new right 
ought not to have retrospective effect and since 

S. 174, Bengal Tenancy Act creates a new right in 
favour of the judgment-debtors, therefore S. 174, 
ought not to have retrospective effect, that is, 
effect in cases in which the decree by which the 
applicant became a judgment-debtor was made 
before that Section became law. Secondly, that 
since proceedings commenced under any law ought 
not to be affected by any change in that law, and 
since the proceedings in question were commenced 
under the old rent-law, therefore they ought not 
to be affected by S. 174. 

The later Full Bench disagreed with both 
these reasonings. With regard to the first 
it pointed out that the vested right of the 
decree-holder to obtain satisfaction of his 
decree was left unaffected by S. 174 except 
in so far as it was to his advantage, for, 
whereas under the former law the auction- 
sale might not have resulted in satisfaction 
of the decretal dues in full S. 174 ensured 
that they would be paid in full before the 
sale was set aside. With regard to the rights 
of the auction-purchaser it was held t hat 

5. Lai Mohun Mukerjee v. Jogendra Chandler, 
(1887) 14 Cal 636 (F B). 
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although the application of S. 174 might 
deprive him of the fruits of a favourable 
bargain yet, as the sale took place after the 
new law came into operation, he must be 
taken to have made his bid with full know¬ 
ledge of the law and it could not be said 
that any right vested in him was affected 
by it. The later Full Bench also held that 

5. 174 did not create any new substantive 
right in the judgment-debtor but merely- 
embodied a rule of procedure which barred 
the auction-purchaser’s right to have the 
sale confirmed provided the deposit required 
by the Section was made. It was also denied 
that the effect of applying S. 174 to a sale 
which took place after that Section had 
been enacted was to give it a retrospective 
effect. It was observed : 

In sotting aside, under S. 174, a sale held after 
that Section had become law, the direct effect of 
the Section would be prospective only, though the 
sale might depend upon a decree and execution 
proceedings of dates antecedent to that of its be¬ 
coming law. 

Reference was made to the observation 
of Lord Denman in (1848) 12 Q B 121° at 
p. 127 in which his Lordship, speakingof a 
statute which is in its direct operation pro¬ 
spective, said : 

It is not properly called a retrospective statuto 
because a part of the requisites for its action is 
drawn from a time antecedent to its passing. 

With regard to the contenion that S. 174 
ought not to bo applied to proceedings com¬ 
menced before the enactment of the Section 
because it contains no express words to 
indicate that it was to have retrospective 

offect the Full Bench stated : 

But though there may nob be any express words 
to that offect, still it may be shown by tho general 
scope and purpose of the enactment that it is in¬ 
tended to have retrospective effect : sec (1869) 4 
Ch A 735 7 at p 740. And if we look to these, there 
can remain very little doubt as to what tho Legis¬ 
lature intended in the present instance. Under the 
old law, if a tenure or holding was sold in execu¬ 
tion of a decree for rent, and tho sale was for 
inadequate value, the tenant could get tho salo set 
aside only if ho could prove that the inadequacy 
of price was due to some irregularity in publishing 
or conducting tho sale; and, if thero was no such 
irregularity, but tho salo nevertheless resulted in 
loss, however great the loss might be, the tenant 
was obliged to bear it as a necessary evil. It was 
this evil which S. 174, Ben. Ten. Act wasintended 
to remedy, and it is difficult to imagino that tho 
Legislature intended to limit tho remedy to those 
cases in which the sales were held in execution of 
decrees made subsequently to the passing of the 
Act, and to allow the evil to continue for years to 
come, during which decrees made under the old 

6. Queen v. The Inhabitants of St. Mary White¬ 
chapel, (1848) 12 Q B 121. 

7. Pardo v. Bingham, (1869) 4 Oh A 735 = 20 
L T 464 = 17 WR 419. 
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Act might go on being enforced by the sale of 
tenures or holdings, when the application of the 
new law to sales in execution of decrees passed 
under the old law could not possibly have resulted 
in any hardship or injustice. As a remedial provi¬ 
sion, it ought to bo liberally construed so as to 
apply to every sale of a tenuro or holding in execu¬ 
tion of a decreo for arrears of rent, held after tho 

passing of the Act, irrespective of the date of the 
decree. 

Tho9o observations apply with equal 
cogency to the present case where we are 
dealing with a remedial measure the object 
of which is to prevent the sale of a cultiva¬ 
tor’s holding for an inadequate price and 
the sale of more of his bolding than should 
suliice to satisfy his obligations if the pro¬ 
perty is sold for an adequate price. It ought 
therefore to ho liberally construed to achieve 
this object in as many cases as possible. 
For this reason I would reject the conten¬ 
tion that because S. 158-B (2) contemplates 
that notice of tho date on which the sale 
proclamation is to be drawn up should be 
given when the application for execution is 
made the remedial provisions of the amend¬ 
ing Act should not be applied in cases 
where the application for execution is made 
before the amending Act came into opera¬ 
tion^. S.. 158-B (2) is merely one of a group 
of .Sections by which the Legislature has 
sought to remedy an evil and it must be 
construed in relation to the other Sections 
in the group includiug S. 163-A. That Sec¬ 
tion expressly prohibits tho sale of a holding 
for a price lower than that specified in the 
sale proclamation. It was suggested that as 
the sale proclamation in the present instance 
contained tho value put upon the property 
by the decree-holder all that the Section 
prohibits in the present case is the sale of 
the property below that value. If S. 163-A 
applies at all to the present case, as in my 
opinion it does, for the sale has not yet 
taken place, it would be defeatiug the salu¬ 
tary provisions of the amendment to adopt 
this suggestion. S. 163-A must be read with 
the group of sections of which it is a part 

and which includes Ss. 15S-B(2)and 163(5) 

which require tho Court to hear the parties 
in the matter of the value of the property 
0 6 and to estimate the value of it or 

° at part of it which the Court considers 

W1 m. • to satisfy the decree. 

his construction of the provisions of the 
amending Act does not result in giving re- 
rospective ellect to the statute merely be¬ 
cause, in^ the words of Lord Denman cited 

a .°. ve ’ . ^ part of the requisites for its 
ac ion is drawn from a time antecedent to 
its passing. Nor can this view result in any 


injustice to the parties concerned. The 
vested right of tho decree-holder is to havo 
his dues satisfied out of tho property of the 
judgment-debtor in so far as that is possible. 
It never was his right to have tho property 
of the judgment-debtor sold for an inade¬ 
quate price. The law always contemplated 
that tho price realized at a public auction 
should approximate to the real market value 
of the subject-matter of the sale. All that 
tho amendment seeks to achieve is to en 3 uro 
that it shall do so. Furthermore, tho salo 
proclamation had not been issued when the 
amending Act of 1938 came into operation 
so there was no question of giving retros¬ 
pective effect to S., 158-B (2) or S. 163 (5). 
Before this proclamation was issued, the law 
had been amended and the Court was re¬ 
quired to hear the parties as to the value of 
the holding sought to be sold. I would 
therefore set aside the order of the Court 
below and direct that the Court do proceed 
to estimate the value of the holding and 
decide whether it is necessary to sell the 

whole or only a part of it, after hearing the 1 
parties. 

Meredith J.—I agree. 

D.s./r.K. Order set aside. 
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Maharaja Bahadur Ram Ranbijaya 
Prasad Singh — Appellant. 

v. 

Kcslio Prasad Singh and another — 


Respondents. 

Ml3c - Appeals Nos. 46, 47 of 1939 and 379 
of 1938, Decided on 18th January 1940, from 
orders of Sub-Judge, Arrah, D/- 10th and 
22nd December 1938, respectively. 

(a) Civil P. C. (1908), S. 48 -Application to 

proceed against properties other than those 

mentioned in first application is fresh applica¬ 
tion. 

An application by which it is sought to proceed 
against properties other than those mentioned in 
the first execution petition is a fresh application 
within the meaning of S. 48 and no such applica- 
tion la enteftainahie after 12 years from the date 
Ot tbe decree sought to be executed : A I R 1920 

P . a j A 1 R 1931 Al1 134: A IR 1921 Cal 13V 
A 1 P 2927 Mad 347; AIR 1928 Lah 808 and 
A I R 1929 P C 209 , Rel. on; AIR igo 6 Lah 544 

rp 679 p 

JocFF 1 P ‘ 5 (1908) ’ S ‘ — Application to 
proceed against person other than one against 

whom it was or.g.nally sought to execute de- 
cree is fresh application. 

An application at a late stage to proceed against 

:: r tha v he person ***** ^* 

fLl oTi J ^ught t0 esecute the decree, is a 
fresh application within tho meaning of S. 48 and 
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is barred after 12 years from the date of the decree: 
AIR 1931 Bom 425 and AIR 1932 Pat 222 , 
Disting. [P 573 G 1] 

S. M. Mullick and B. P. Sinha (in 46 and 
47) and Nirsu N. Sinha and B. N. Rai 
(in 379) — for Appellants . 

Nirsu N. Sinha and B. N. Rai (in 46 and 
47) and S. M. Mullick and B. P. Sinha 
(in 379) — for Respondents. 

Judgment. — These three miscellaneous 
appeals arise in the following circumstances. 
On 30th September 1924, the Maharaja of 
Dumraon obtained a decree for costs against 
a large number of persons including Ram 
Sarup Singh and Parmanand Singh. The 
decree amounted to Rs. 2632-4-0. An appeal 
against the decree was dismissed for default 
by this Court on 6th January 1926. After 
several infructuous attempts to execute the 
decree, the decree-holder presented an appli¬ 
cation for execution which was numbered 
as Execution Case No. 96 of 1937. The 
petition of execution stated that the per¬ 
son against whom execution was sought was 
Kesho Prasad Singh. Kesho Prasad Singh 
is one of the two sons left by the judgment- 
debtor Ram Sarup Singh who died before 
this application for execution was presen¬ 
ted. Kesho Prasad Singh objected to the 
execution on the ground that some of the 
judgment-debtors had applied to the pro¬ 
per authority in the United Provinces 
under the United Provinces Encumbered 
Estates Act of 1934 for apportionment of 
their liability for the decree for costs. This 
objection was overruled and has given rise 
to Miscellaneous Appeal No. 379 of 1938 on 
behalf of Kesho Prasad Singh. 

In 1937 the decree-holder applied for 
the attachment of a sum of Rs. 2000 
odd which was in deposit in this Court to 
the credit of Kesho Prasad Singh and his 
brother Madho Prasad Singh. As Madho 
Prasad Singh was not a party to the exe¬ 
cution proceedings, the executing Court 
held that the decree-holder was entitled 
only to attach half the amount. On 9th 
May 1938, the decree-holder then applied 
to bring Madho Prasad Singh on to the 
record of the execution case. This, it will 
be noticed, was more than 12 years from 
the date of the dismissal of the appeal by 
this Court. The application to bring Madho 
Prasad Singh on to the record of the case 
was dismissed on the ground that it was a 
fresh application within the meaning of 
S. 48, Civil P. C., presented more than 12 
years after the date of the decree sought to 
be executed. The order disallowing the 
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application, to bring Madho Prasad Singh 
on to the record has given rise to Miscella¬ 
neous Appeal No. 46 of 1939 at the in¬ 
stance of the decree-holder. On 27th July 
1938, the decree-holder applied to amend 
his execution petition by adding to it a 
prayer for the attachment and sale of cer¬ 
tain immovable properties belonging to 
Kesho Prasad Singh. This application was 
also disallowed on the ground that it was a 
fresh application made more than 12 years 
after the date of the decree sought to be 
executed and was, therefore, barred by 
S. 48. This has given rise to Miscellaneous 
Appeal No. 47 of 1939 at the instance of 
the decree-holder. 

I will deal with the question which 
arises in respect of Miscellaneous Appeal 
No. 47 first. There is a decision of this 
Court, and there are decisions of at least 
four other High Courts and of the Privy 
Council, that an application by which it is 
sought to proceed against the properties 
other than those mentioned in the first 
execution petition is a fresh application 
within the meaning of S. 48 and that no 
such application is entertainable after 12 
years from the date of the decree sought 
to be executed. The decision of this Court) 
is 8 Pat 462. 1 The decree under execution 
in that case was a money decree passed on 
8th February 1915. After various applica¬ 
tions for execution the last application was 
made on 14th January 1927, praying for 
the attachment and sale of certain move- 
able properties belonging to the judgment- 
debtor. As no moveable properties belonging 
to the judgment-debtor were found the 
decree-holder, on 1st August 1927, made 
an application to be permitted to proceed 
against certain immovable properties of 
which ho gave a list. He prayed that the 
original application for execution might be 
amended in accordance with the terms of 
the application of 1st August 1927. It was 
held that this was a fresh application with¬ 
in the meaning of S. 48 and was not enter¬ 
tainable as it was made more than 12 year3 
from the date of the decree of 18th Febru¬ 
ary 1915. 

The decision of the other High Courts 
will be found in 53 All 419, 2 50 Cal 743, 3 

1 Ja^annath Das v. Chamu Raghunath, (1929) 

16 AIR Pat 407=119 I C 411=8 Pat 462 = 
11PLT 215. 

2. Bandhu Singh v. Kayastha Trading Bank 
Ltd., Gorakhpur, (1931) 18 A I R All 134 — 
129 I G 716 = 53 All 419=1931 ALJ 894. 

3 Hayatunnessa Chowdhurani v.Aohia Khatun, 
(1924) 11 AIR Cal 131=74 IC 1017=50 Cal 743. 
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52 M L J 137‘ and A I R 1928 Lah 808. 5 
The Privy Council decision is A I R 1929 
P C 209.° Mr. Mullick on behalf of the 
decree*holder referred to the decision of a 
single Judge of the Lahore High Court in 
AIR 1926 Lah 544/ In that case a money 
decree had been passed on 4th March 1913. 
The last application for execution was dated 
17th March 1924, praying for the arrest of 
the judgment.debtor. On 9th November 
1925, the Judge of the Small Cause Court 
who was executing the decree dismissed the 
petition on the ground that the judgment, 
debtor had not been arrested and that it 
was useless in his opinion to take any fur¬ 
ther proceedings. Against that order of 
dismissal, the decree-holder applied to the 
Lahore High Court. The learned Judge of 
the High Court setting aside the order of 
the Small Cause Court Judge said : 

Tjnder all the circumstances the lower Court 
should have allowed the decree-holder to exhaust 
all lawful means of realizing his decree before 
finally dismissing the application for execution. 

As I understand the judgment of the 
learned Judge, what was meant was that 
the executing Court should not have been 
hasty to dismiss the pending application for 
the arrest of the judgment-dobtor merely 
because the decree-holder had not been 
able to find him but should have allowed 
the application to remain pending so that 
the decree-holder would have had a further 
opportunity of ascertaining the whereabouts 
of the judgment-debtor. I would dismiss 
Miscellaneous Appeal No. 47 with costs. 
With regard to Miscellaneous Appeal No. 46, 
there does not seem to be any difference in 
principle between an attempt to proceed at 
a late stage in the execution proceedings 
against properties which it was not sought 
to proceed against in the original applica¬ 
tion and an attempt at a late stage to pro¬ 
ceed against a person other than the person 
jagainsfc whom it was originally sought to 
execute the decree. Reference was made by 
Mr. Mullick on behalf of the decree-holder 

the Bom bay High Court in 
, W Bom 425.® There an application 
hacLbeen presented within time against the 


4. Syamaladoss v.Subbayya,(1927) 14 A I R Ma< 
* * 47 = 091 0 20=52 ML J 137. 

5 ‘ ftn a Q fcfca fo^ , T 5 atar Kaur ’ < 1928 ) 15 A I I 
Lah 808=120 I 0 622. 

6. Maharaj ]Bahadur Singh v. A. H. Forbes, (1929 
7 R ^ P n 209=118 I 0 268 (P C). 

7 ‘ 544=95 i c 956 rag - h D1d ’ (1926) 13 A Hi Lai 

8 ‘ S (i93iVi r 8 A a i°R a S d v ; Hlra Lal BalchaDC 
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judgment-debtor. On the death of the latter, 
more than 12 years after the date of the 
decree, it was sought to continue the pro¬ 
ceedings against the legal representative of 
the deceased. It was hold that it was not 
a fresh application within the meaning of 
S. 48. That case is distinguishable from 
cases of the kind before us. Here the origi¬ 
nal judgment-debtor died before the expiry 
of 12 years from the decree. The decree- 
holder chose to initiate execution proceed¬ 
ings against Kesho Prasad only. Now he 
seeks to proceed against Madho Prasad. 
His present application cannot be viewed as 
merely ancillary to the original application. 

The decision in 11 Pat 546° is also dis¬ 
tinguishable. There, the substantial question 

was whether an application for amendment 

u/ p ® fclfclon for execution was entertain- 
able. The application was within 12 years 
from the date of the decree and not, as in 
the present ease, beyond the period of 12 
years. As there appears to be no difference 

1B P 7 n / lp i? between the application to im¬ 
plead Madho Prasad Singh and the appli¬ 
cation to proceed against the immovable 
properties of Kesho Prasad Singh, I would 
dismiss also Miscellaneous Appeal No. 46 

T7Q h lD ^ iscell ane°us Appeal No. 

6 of iyd8 we have been asked to take 
steps to protect the appellant judgment- 

£ i 1 «• i v as a result 

of fche proceedings in fche United Provinces 

under fche Encumbered Estates Act, 1934 

the decree-holder may succeed in realizing 

more than he is justly entitled to under the 

decree for costs. Before us there are no 

materials indicating that the decree-holder 

has either realized more than he is entitled 

to or that he intends to do so. The pro- 

are beyond 

our jurisdiction and we are not in a position 

to stay them. This appeal must also fail 
and be dismissed with costs. 

D.S./r.k. Appea ls dismissed . 

9 * Sheogobind Ram v. Mfc. Kishunb^TKue/ 

R Pat 222=138 I C 91=11 Pat 
546=13 P L T 318. c 
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(a) Evidence Act (187 2), S. 92, Proviso 1 — 
Suit for unpaid consideration of sale deed exe¬ 
cuted by plaintiff — Defendant can challenge 
deed as illegal for being in consideration of bis 
withdrawal of criminal prosecution against 
plaintiff. 

In a suifc for tho recovery of the unpaid portion 
of tho consideration of a sale deed executed by the 
plaintiff the defendant can under S. 92, Proviso 1 
challenge tho validity of the document on ground 
of illegality of transaction and show that the sale 
deed was executed in consideration of his with¬ 
drawal of a pending criminal prosecution against 
the plaintilf : 1 Smith's LC (Edn. 13) 406; (1808) 
9 East 408 and AIR 1930 P C 100, Rel. on. 

[P 575 0 1] 

(b) Contract Act (1872), S. 23 — Sale deed 
executed by vendor in consideration of with¬ 
drawal of pending criminal prosecution against 
him by vendee—Vendee in possession — Vendor 
can recover neither consideration money nor 
land — Fact that agreement of sale was sanc¬ 
tioned by Judge or that vendee obtained pos¬ 
session after withdrawal of prosecution is 
immaterial. 

Where the vendor executes a sale deed in consi¬ 
deration of the withdrawal of a pending criminal 
prosecution against him by the vendee who ob¬ 
tains possession of the land sold, tho transaction 
is void and the vendor can recover neither the 
consideration money nor the land : 1 Smith's L C 
(Edn. 13) 406 , Rel. on; (1778) 2 Cowp 791 and 
AIR 1916 Cal 74, Ref. [P 575 C 2] 

The fact that the agreement of sale was sanc¬ 
tioned by tho presiding Judge in the criminal trial 
does not affect its illegality : (1844) 6 Q B 308 , 
Rel. on. [P 576 C 1, 2] 

Nor can tho fact that tho vendee succeeded in 
obtaining possession only after the acquittal of 
the vendor as a result of the withdrawal of prose¬ 
cution and tho sale deed had been subsequently 
compulsorily registered improve the vendor’s posi¬ 
tion. [P 576 C 2] 

Haroshwar Pd. Sinha and Rati K. Ghou- 


dhury 


— for Appellant. 


B. K. Saran — for Respondents. 


Agarwala J. —This is an appeal by the 
plaintiff from a decision of the Additional 
District Judge of Patna reversing a deci¬ 
sion of the Subordinate Judge. The appeal 
arises out of a suit for recovery of the un¬ 
paid portion of the consideration of a sale 
deed executed by the plaintiff in favour of 
defendant 1 or alternatively for recovery 
of the subject-matter of the sale deed. 
There is aBo a prayer for the refund of Rs. 
800 deposited by the plaintiff with defen¬ 
dant 3 in circumstances which will appear 
presently, and also for one month’s salary 
alleged to be due to the plaintiff from 
defendant 1. Defendant 1 is the owner of 
an estate in the Gaya District and the 
plaintiff was his Tahsildar. In March 1935 
defendant 1 initiated a prosecution against 
the plaintiff on a charge under S. 408, 
I. P. O., alleging that he had misappro¬ 


priated a sum of Rs. 1535-1-9 out of the 
rents which he had collected from the 
tenants of defendant 1. The case of defen¬ 
dant 1 is that in order to induce him to 
withdraw from this prosecution the plain¬ 
tiff agreed to repay the money misappro¬ 
priated and to convey 40 bighas of land 
which is the subject-matter of the sale 
deed. The plaintiff in fact deposited Rs. 800 
with a person whom both parties trusted 
and executed a handnofce for Rs. 750 in 
favour of a relative of defendant 1. This 
handnofce was executed on 22nd July 1935, 
the same date as that on which the sale 
deed was executed. It is necessary to state 
a few particulars with regard to the 40 
bighas of land which is the subject-matter 
of the sale deed. It is alleged in the plead¬ 
ings that while the estate of defendant 1 
was under the management of the Court of 
Wards a decree for rent was obtained in 
respect of 63 bighas of land. The plaintiff, 
as Tahsildar of the estate, bid for this pro¬ 
perty at the sale in execution of the rent 
decree but instead of purchasing it on be¬ 
half of the estate he purchased it in his 
own name. Thereafter he reimbursed him¬ 
self for the price of the property by selling 
23 bighas of the land for the price which he 
had paid for the whole of 63 bighas. When 
called upon to convey to defendant 1 the 
remaining 40 bighas he declined to do so. 
This area of land therefore, although it was 
not in any way directly concerned with the 
charge of criminal misappropriation, was a 
matter of contention between the parties 
at the time when the prosecution was 
pending. 

On 23rd July 1935 a petition was filed 
in the Court of the Magistrate before whom 
the prosecution was pending stating that 
the parties had compromised and asking the 
permission of tho Court to terminate the 
proceeding. Although the charge was under 
S. 408, I. P. C., which was not a compound- 
able offence, the Magistrate permitted the 
dispute to be compromised and passed an 
order of acquittal on 26fch July 1935. In 
order to be able to do this the Magistrate 
wa 3 constrained to hold that the charge 
disclosed against the present plaintiff was 
one under S. 403, I. P. C., and not under 
S. 408, the former offence being an offence 
compoundable with the permission of the 
Court. It is difficult to appreciate how the 
Magistrate came to take this view. The 
charge was that the plaintiff as Tahsildar of 
defendant 1 had misappropriated moneys 
which he had collected from the tenants of 
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defendant 1. Those facts, if proved, consti¬ 
tuted an offence under S. 408. However 
that may be, the plaintiff was acquitted in 
the criminal proceeding. Having secured 
his acquittal he then showed reluctance to 
complete the agreement with defendant 1 
and declined to register the sale-deed which 
he had executed as part of the conside¬ 
ration for the compromise. Defendant 1 
accordingly, on 22-8-1935, applied for com¬ 
pulsory registration of the sale deed. This 
was ordered by the District Registrar on 
18th May 1936. In the meanwhile on 23rd 
November 1935, the plaintiff instituted the 
suit out of which this appeal has arisen. 

The plaintiff alleged in his plaint that the 
consideration for the compromise was the 
payment of Rs. 1550 but as ho had only 
Rs. 800 he executed a handnote for the 
balance of Rs. 750 but defendant 1 not being 
agreeable to accepting a handnote in lieu of 
cash the plaintiff agreed to convey the dis¬ 
puted 40 bighas to him for a consideration 
of Rs. 4000 out of which consideration de¬ 
fendant 1 was to deduct Rs. 1550 and pay 
the balance to the plaintiff. The suit as 
originally instituted was for the recovery of 
the balance of the consideration money for 
the sale and for refund of Rs. 800 which 
had been deposited with defendant 3. After 
the sale deed had been registered the plain¬ 
tiff amended the relief portion of the plaint 
and inserted a prayer for recovery of pos¬ 
session of the 40 bighas. 

The Court of appeal below has disbelieved 
the plaintiff’s version of the terms of com¬ 
promise and accepted the version of defen. 
dant 1, namely that the conveyance of the 
40 bighas was a part of the consideration 
for defendant 1 withdrawing from the pro¬ 
secution. On behalf of the plaintiff, appel¬ 
lant it has been contended that the Court 
was not entitled to entertain evidence in¬ 
tended to show that the sale deed was some¬ 
thing other than it purported to be, namely 
a sale for a consideration of Rs. 4000. S. 92 
Evidence Act, is relied upon for that con¬ 
tention. Proviso 1 to the Section, however 
permits the proof of any fact which would 
invalidate any document referred to in the 
Section on grounds such as fraud, intimida¬ 
tion and illegality. The validity of a docu¬ 
ment may therefore be challenged in the 
present case on the ground of the illegality 
transaction. Proviso 1 appears to 

r on Q^u 0 t^ W i as laid down in 1 Smith's 
LC(13t h Edn.) 406. 1 In that case t wo per - 

1 ‘ C 4 ° 0 1 g msv- Blant em, 1 Smith’s L C (13th Edn.) 


sons who had been indicted on a charge of 
perjury by one Rudge agreed to give Rudge 
a note for £350 as a consideration for his 
not appearing to give evidence at the trial. 
In a suit on the note the defendant pleaded 
that the transaction was an illegal one and 
that it was unenforceable in law. It was 
held that illegality may be pleaded as a 
defence to an action on a bond. In a later 
case the doctrine was carried further in 
(1808) 9 East 408 2 at p. 421 where Lord 
Ellenborough observed : 

Siuco the case ia (1732) 9 East 417a,3 -it has 

been generally understood that an obliger ia not 

tied u P from pleading any matter which shows that 

the bond was given upon an illegal consideration, 

whother consistent or not with the condition of 
the bond. 

So far as the law of this country is con- 
cern 0 d it would appear to be the same. In 
o7 I A 117, 4 the Privy Council held that if 
it be an implied term of an ekrarnama or a 
reference to arbitration that a criminal 
complaint would not bo further proceeded 
with, then the consideration for the ekrar¬ 
nama or the reference, as the case may be 
is unlawful, and the ekrarnama or the 
award is invalid, quite irrespective of the 
fact whether any prosecution in law has 
been started or there is something for which 
it is to be dropped, and that it was not 
necessary that an agreement to settle cri¬ 
minal proceedings should be expressly stated 
as part of the consideration. It is enough if 
the inference necessarily follows from^the 
evidence that the consideration was such. 
This was the finding of the Court below and 
1 have no hesitation in accepting that find¬ 
ing that the execution of this sale deed was 
a part of the consideration for dropping the 
criminal proceeding against the plaintiff. It 
is clear that the consideration for the agree-, 
ment between the parties was illegal and 
therefore that by reason of S. 23, Contract 
Act, it was void. The next question is whe-' 
tner toe plaintiff is entitled to recover eitherf 
the balance of the consideration money for 
the sale or the land, which is admittedly in 
possession of defendant 1. On the autho¬ 
rities I think it is clear that he must fail 
The reason why the plaintiff cannot recover 
is stated by Wilmob L. J. in 1 Smith’s L C 
(13th Ed.) 406, 1 in this language : 

Tins is a contract to tempt a man to transgress 
the law, to do that which is injurious to the com- 

2 * *E R° 629 V ‘ P ° pham ’ (1808 ) 9 East 408=103 

3. Pole v. Harrobin, (1732) 9 East 417n. 

4. Iiamini Kumar v. Birendra Nath, (1930) 17 

cl 1 0 187=57 1 A m = 57 
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munity: it is void by the Common law ; and the 
reason why the Common law says such contracts 
are void, is for the public good. You shall not 
stipulate for inequity. All writers upon our law 
agree in this, no polluted hand shall touch the 
pure fountains of justice. Whoever is a party to 
an unlawful contract, if ho hath once paid the 
money stipulated to bo paid in pursuance thereof, 
he shall not have the help of a Court to fetch it 
back again. You shall not have a right of action 
when you come into a Court of justice in this un¬ 
clean manner to recover it back: Procul,0! procul 
esie profani. 

This is more succinctly rendered by the 
maxim : in pari delicto melior est positio 
possidentis. To the generality of this rule 
however there is an exception on which the 
plaintiff, appellant relies. That exception has 
been stated by Lord Mansfield in (1778) 2 
Cowp 791, 6 as follows : 

Where contracts or transactions are prohibited 
by positive statutes, for the sake of protecting one 
set of men from another set of men ; the one, from 
their situation and condition, being liable to be 
oppressed or imposed upon by tho other; there, the 
parties are not in pari delicto; and in furtherance 
of these statutes, tho person injured, after tho 
transaction is finished and completed, may bring 
his action and defeat tho contract. 

It is contended that the plaintiff.appel¬ 
lant was not in pari delicto with defen¬ 
dant 1 in the transaction which resulted in 
the dropping of the criminal prosecution 
inasmuch as he was in the power of defen¬ 
dant 1 by reason of the pending prosecution. 
The answer to that contention is afforded 
by the decision in 42 Cal 286,° where it was 
held that 

no refund of money or return of consideration 
given under an agreement not to prosecute a cri¬ 
minal case will be allowed unless circumstances 
disclose pressure or undue influence. Mere fear of 
punishment in a criminal case does not constitute 
undue influence. 

In the present case the Court below has 
found that there was no evidence whatso¬ 
ever to justify an assertion that the plain¬ 
tiff had acted under any undue influence, 
duress, compulsion or fear practised upon 
him by defendant 1. It was also suggested 
on behalf of the plaintiff-appellant that as 
the Magistrate had agreed to the compro¬ 
mise of the criminal proceedings the Civil 
Court is not entitled to say that it was 
illegal. The contention is negatived by the 
decision in (1844) 6QB 308, 7 where it was 
held that an agreement that there shall be 

6. Brownmg v. Morris, (1778) 2 Cowp 791=98 
E R 1364. 

6. Amjadunnessa Bibi v. Rahim Bukhsh, (1916) 

3 A I R Cal 74=28 I C 713=42 Cal 286 = 19 
C W N 383=21 CLJ 642. 

7. Keir v. Leeman, (1844) 6 Q B 308=13 L JQB 

259=8 Jur 824. 


no prosecution is illegal even though sanc-[ 
tioned by the presiding Judge. 

It was next contended that the plaintiff 
did not put the defendant into possession 
of the land in consequence of the agreement 
which he had entered into but that defen¬ 
dant 1 succeeded in obtaining possession 
only at a later stage after the acquittal in 
the criminal case had been recorded and 
the sale deed had been subsequently com¬ 
pulsorily registered. The plaintiff however 
had executed the sale deed prior to the 
acquittal and did not resile from it until 
it had achieved its object. The fact that 
he subsequently endeavoured to frustrate 
the defendant in obtaining the benefit of 
the sale does not in any way improve his 
position. 

The last point on behalf of the plaintiff- 
appellant is with respect to the claim for 
salary. The amount involved is Rs. 35. The 
Court below held that the onus of proving 
that the salary was due from the defendant 
to the plaintiff lay primarily on the plaintiff 
and that the mere denial of the plaintiff 
that the money had been received by him 
was not sufficient to discharge the onus. It 
is contended that the onus was wrongly 
placed on the plaintiff in view of the defen¬ 
dant’s admission that the plaintiff was, at 
the time in question, his Tahsildar. It is 
not necessary, in my view, to decide whe¬ 
ther the Court was right in its view regard¬ 
ing the onus, for, it is quite clear that the 
learned Additional District Judge did not 
believe what the plaintiff stated on oath 
whereas he regarded the defendant as a 
respectable zamindar, who was not likely 
to perjure himself for a comparatively small 
sum of money. Quite apart therefore from 
the question of onus, it is clear to my mind 
that the Additional District Judge would 
have accepted the denial of defendant 1 that 
anything was due from him to the plaintiff 
on account of salary in preference to the 
plaintiff’s assertion that he had not been 
paid. In the result therefore I would dis¬ 
miss this appeal but in view of the fact that 
the parties were in pari delicto in the matter 
of the compromise of the criminal proceed¬ 
ing I would direct each party to bear his 
own costs of this appeal. 

Rowland J. — I agree. In the Courts 
below the parties wore at variance as to 
whether the document sued on was a sale 
deed or a deed of surrender. As I under¬ 
stand S. 92, it operated to preclude the de¬ 
fendants from asserting that it was not a 
sale deed when it was expressed as a deed 
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of sale on a consideration of Eg. 4000. But 
this, ag my learned brother has said, was 
no bar to the defence proving anything that 
they were entitled to under the proviso to 
the Section. That this deed was a part of 
an illegal bargain in the same transaction 
with the deed it hardly required any ex¬ 
traneous evidence to establish, for, in the 
recitals of the document itself there is a 
reference to the facfj that the executant as 
Tahsildar had been using his master's collec¬ 
tion money for his own purpose and that 
thereby over Es. 1500 of his master’s money 
was outstanding with him for which a cri¬ 
minal case was started and was pending. 
On other points I agree with what has been 
said by my learned brother. 

g.n./e.k. Appeal dismissed. 
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Joy Krushna Mohanty and others 

Petitioners 

v. 

Emperor. 

Criminal Eevn. No. 85 of 1939, Decided 
on 27th February 1940, from order of Dist. 
Magistrate, Puri, D/- 30th September 1939. 

* Penal Code (1860), Ss. 268 and 290 — 
aGparian owners on one bank of river erecting 
embankment on their land to protect their 
fields from floods —1 his resulting in accumula- 
t'on of water on fields of owners on other side 
of river — Such act cannot be described as pub¬ 
lic nuisance and persons erecting such embank¬ 
ment cannot be convicted under S. 290. 

• \Vhere riparian owners of land on one bank of 
a river throw up an embankment on their own 
land to protect their fields from flood, and this re¬ 
sults in accumulation of water on the fields of the 
owners of land on the other side of the river it 
cannot be said that the embankment causes' a 
common injury to the public in the vicinity. 
-Hence, an embankment of this kind even if it 
tends to causo injury to some owners of property 
cannot be described as a public nuisance. The per¬ 
sons erecting such embankment cannot therefore 
bo convicted under S. 290. [P 578C 1, 2; P 579 0 1] 

B- N. Das and S. Mahanti — 

. for Petitioners. 

mvocate-General— for the Crown . 

Order.— The petitioners have been con¬ 
victed by a Magistrate of the Third Class 
un er -290, I. P. C., and each sentenced 
to pay a fine of Es. 15. An appeal against 

eir conviction has been dismissed and 

ey avo moved this Court in revision on 

o ground that the acts found to have 
been done by them did not come within 
the defimtion of a public nuisance in S. 268, 

A * “ d are nofc Punishable under Sec. 

1910 P/73 & 74 
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290. The appellate judgment is very brief 
and I will state the facts a little more fully. 
The Mahanadi river, as it nears the .sea, 
divides into a delta of channels which form 
loops and branches which fork and rejoin 
eventually entering the Bay of Bengal. The 
water of these mouths of the Mahanadi is 
said to bo tidal for some miles inland from 
tho sea. One of theso branches passes along 
the western boundary of villages Kusum- 
bar and Sundara bearing thana Nos. 171 
and 178 in^police station Kakatpur of Puri 
District. West of the stream which is called 
Padapada at about that point is village 
No. 177 Barjanga and further west and 
north aro other villages. To tho east of this 
stream there used to ho an embankment 
running roughly from north to south which 
prevented flood water from spreading over 
the lands of villages Kusumbar and Sun¬ 
dara. The embankment is said to have been 
very old, but within recent years it was 
breached by heavy flood. The date of this 
breach is stated by the prosecution to have 
oeen in 1933 and stated by the defence as 
in 1937. Now the accused, who are residents 
of Kusumbar and Sundara, wished to repair 
the breach in the old embankment and this 
was objected to by the inhabitants of the 
villages on the west of the stream who 
said that the flood water ought to escape 
eastwards through the breach so as to re¬ 
lieve tho flooding of the fields in their vil¬ 
lages. 

In this state of things there was a pro¬ 
ceeding under S. 144, Criminal P. C., as it 
wa.s reported that there was a danger of a 
breach of the peace. The Magistrate passed 
an order restraining the people of Sundara 
from re-erecting the old bund. Subse¬ 
quently they constructed an embankment 
on a retired line further east which had the 
effect of closing the breach. For this they 
have been prosecuted and convicted under 
S. 290, I. P. C. It has been found that the 
new bund tends to lead to the accumula¬ 
tion of flood water and damage to crops on 
the fields of 30 to 40 villages situate west 
of the stream in the same manner as used 
to result in the time of the old bund before 
it was breached. The trial Court held that 
in the circumstances the accused were guilty 
of committing a public nuisance. The defi¬ 
nition of the offence is in S. 268; the act 
complained of must be one which causes 
any common injury, danger or annoyance 
to the public or the people in general who 
dwell or occupy property in the vicinity, 
or which must necessarily cause injury, 
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obstruction, danger or annoyance, to persons 
who may have occasion to use any public 
right. The District Magistrate considered 
that the act was an offence under the first 
part of the Section. It is argued in revision 
that any injury which the villagers of Bar- 
janga and other villages may suffer is not 
caused by the bund but by flood water. 
This argument does not I think affect the 
question, for any damage which is caused 
will bo due to the conjunction of two causes, 
the existence of the water and the existence 
of the bund. It is next contended that the 
nuisance, if any, is of a private and not 
public nature. The act does not cause in¬ 
jury to the people in general who dwell or 
occupy property in the vicinity. It does not 
injure persons residing all round the site on 
which the bund is created but the persons 
who reside and have property to the west. 

Among the examples of cases decided 
under the Sections, it is to be noticed that 
hardly any reported decisions are traceable 
which deal with cases of encroachment or 
obstruction in water channels. Two decisions 
of the Calcutta High Court are reported, 
namely, 20 Cal 665 1 and 14 Cal 656. 2 Both 
these were cases of alleged obstruction to 
the navigation channels in tidal navigable 
rivers ; and the decision turned on whether 
the right of navigation which is a public 
right, had been obstructed. That is to say, 
they are decisions on the second part of the 
definition in S. 268, which it is not suggested 
is applicable here. The question is whether 
the first part of the Section applies and this 
is to be determined on a reading of the 
Section itself. The attempt to bring such 
an act as the erection of an embankment 
on one’s own land within the scope of the 
definition in S. 268 and within the mischief 
of S. 290 seems to be a novel one ; and it is 
not unreasonably suggested that if these 
Sections were really applicable, it was to be 
expected that they would have been used 
before. The case, in its essentials, is a com¬ 
mon one. The riparian owner of land on 
one bank of a river throws up an embank¬ 
ment on his own land to protect his fields 
from flood : and this results in accumula¬ 
tion of water on the fields of the owners of 
land on the other side of the river. Such 
cases frequently give rise to litigation in 
which the parties have their respective 
rights tried out in the Civil Court. That is 

1. Jugal Das Dalai v. Queen-Empre3S, (1893) 20 

Cal 665. 

2. In the matter of Umesh Chandra Kar, (1887) 

14 Cal 656. 


to say, ordinarily speaking the rights of 
parties in a matter of this kind are con¬ 
sidered to be private rights, and the Courts 
ordinarily deal with them as such; the is¬ 
sues commonly deal with such questions as 
rights of easement and similar rights. If 
that is their nature, we must bear in mind 
that by S. 81, Penal Code, 

nothing is an offence merely by reason of its being 
done with the knowledge that it is likely to cause 
harm if it is done without.any criminal intention 
to cause harm, and in good faith for the purpose 
of preventing or avoiding other harm to person or 
property. 

Of course, this Section is of a general 
nature; whereas the Explanation to S. 268 
that “a common nuisance is not excused on 
the ground that it causes some convenience 
or advantage” is a special provision dealing 
with a particular subject. If the two pro¬ 
visions are in apparent conflict the special 
provision will prevail being treated as an 
exception to the more general one. We have 
therefore to see whether the embankment 
causes a common injury to the public in the 
vicinity. The familiar types of nuisance 
cases such as a tannery by its stink, or 
some kinds of machinery by their din, cre¬ 
ate an annoyance whose intensity increases 
as one gets nearer to them : it is the near¬ 
est neighbours who are most aggrieved. 
But the people who live or own property 
nearest to this embankment are not ag¬ 
grieved at all; they are benefited by pro¬ 
tection from flood. The persons aggrieved 
are persons further off, beyond the other, 
the western bank of the stream. It is said 
they are more numerous than the persons 
benefited by the embankment; but that 
does not seem to be the test. What the 
Sections are aimed at is general annoyance 
or injury to persons in the vicinity ; and it 
is difficult to hold that this is established 
when no annoyance or injury is caused to 
the persons in the immediate vicinity. 

I do not therefore think that an embank¬ 
ment of this kind even if it tends to caus6 
injury to some owners of property can be 
described as a public nuisance. In Batanj 
Lai’s Law of Crime in the commentary on 1 
S. 268 at p. 624 (Edn. 14) it is stated on 
the authority of English decisions that 

no prescriptive right can be acquired to maintain, 
and no length of time can legalize, a public nui¬ 
sance. Though 20 yearn* user may bind the right 
of an individual, yet the public have a right to 
demand the suppression of a nuisance, though of 
long standing. 

Let us then consider for a moment the 
rights of parties, at the time when the old 
bund stood. The Advocate-General was un- 
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able to assert confidently that before the 
old bund was washed away any member of 
the public could have taken action to abate 
the nuisance without being successfully 
met by a plea of prescriptive right. The 
lands on the west of the river may or may 
not have the right to discharge their flood 
water over the lands to the east, i. e., in 
the direction of Sundara and Kusumbar ; 
but if they have, it would seem to be a 
private right, capable of being lost by lapse 
of time. That being so, my view is that 
what was done does not fall within the 
definition of a public nuisance so as to be 
punishable under S. 290, Penal Code. If it 
jwas necessary to prosecute the accused, it 
'would seem that the proper Section to have 
utilized was S. 76, Bengal Embankment 
Act 1882. I shall express no opinion whe¬ 
ther the petitioners have committed an 
offence under that Section because that case 
was not set up by the prosecution and the 
Section contains various ingredients to the 
presence or absenco of which attention and 
evidence were not directed at the trial. It 
is enough to say that I am of opinion that 
the conviction of the petitioners under the 
Section which has been applied by the 
Magistrate cannot stand and it is hereby 
set aside and the fines are to be refunded. 

D.s./r.k, Conviction set aside. 
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Wort J. 

Subedar Mian — Plaintiff — Appellant. 

v. 

Sheo Shankar Missir — Defeyidant — 

Respondent. 

Appeal No. 484 of 1939, Decided on 10th 
April 1940, from appellate decree of Addl. 
Dist. Judge, Saran, D/- 9th January 1939. 

(a) Mortgage — Usufructuary—Redemption_ 

Suit for—-Mortgagor can join claim for rent 
paid by him to mortgagee’s use. 

In a Buit for redemption the mortgagor can, to 
his claim for redemption, join a claim for rent 
paid by him to the mortgagee’s use. [P 579 C 2] 

(b) Mortgage—Usufructuary—Redemption — 
buit for—-Mortgagor claiming to set dff against 
his liability rent paid by him to mortgagee’s 

can do so only if he was forced to pay 

If there was no such obligation he is entitled 
only to three years’ rent. 

In a suit for redemption of a usufructuary 
mortgage the mortgagor claimed to set off against 
his liability the rent paid by him to the mort¬ 
gagee’s use: 

Held th&t if the mortgagor was forced to pay 
the rent he could deduct the sum from his liabi- 
lity, but if there was no such obligation he would 


bo entitled to three years’ rent as a money decree 
against the mortgagee under 8. 70, Contract Act : 
AIR 1929 Pat 37 , Exyl.; 10 I C 175, Ref. 

[P 680 G 2 ; P 581 C 1} 

H. R. Kazimi — for Appellant . 
Hareshwar Prasad and Harnarain Prasad 

— for Respondent , 

Judgment.—This appeal arises out of an 
action for redemption. The plaintiff is the 
appellant and the only question which 
arises is whether the defendant mortgagee 
wa9 liable bo account for rents paid by the 
plaintiff whilst the defendant was in pos¬ 
session. The District Judge in appeal came 
to the conclusion that the defendant was 
not so liable, because (to use his own words) 

thi3 deduction cannot bo allowed in an action or 
redemption between the mortgagor aDd mortgagee; 
to allow it would bo to allow a joint trial to two 
distinct causes of action. 

The learned Judge in the Court below 
seems to be unaware of the Civil P. C., 
O. 2, R. 3. In any event, the plaintiff could 
have claimed redemption and he could 
have joined with that claim a claim for 
rent paid by him to the defendant’s use. 
He would have been barred of course in 
that case in respect to a claim for anything 
more than three years under the Limi¬ 
tation Act. The roal question that has been 
argued is whether the defendant is liable to 
deduct from the amount due by him to the 
plaintiff those sums which had been paid 
by the plaintiff for rent. It is contended 
that there could be no such account and 
reliance is placed chiefly on A I R 1929 
Pat 37. 1 That was a case of malikana dues. 
It appears that the Courts were unable to 
come to the conclusion whether malikana 
was due and to whom; indeed there seems 
to be no definite decision on that question. 
James J., delivering the judgment of the 
Court, referred to an authority reported in 
10 I C 113 2 in which, it was found that 
this fact gave no ground for taking accounts. 
The learned Judge (James J.) prefaced his 
observation by saying: 

In the present case we are asked to declare that 
the mortgagee is liable to account not because of 
any default affecting the mortgagors, but on the 
ground that they have obtained as profits the 
money which ought under the deed to have been 
paid to the malikanadars. 

The learned Judge then proceeds to 
observe : 

The mortgagee was entitled to all the profits he 
cou ld make out of the property, and it happened 

1. Raghubar Narayan v. Mohit~Naravan Jha? 

(1929) 16 A I R Pat 37 = 114 I C 473=7 Pat 

44=11 P L T 83. 

2. Fakir Muhammad Khan v. AH Sher Khan. 

(1911) 10 I 0 113. 
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that he had managed to add to the profits the If the mortgagee fail to perform any of the 
rent of several years. duties imposed upon him by this Section, he may. 


The learned Judge then observes this : 

We need not doubt that the result of the case 
would have been different if the rent had been 
payable to the mortgagor, or if the mortgagor had 
himself been obliged to pay the rent to save the 
property. 

The substance therefore of the decision 
is that where sums of money which were 
the usufruct of the property are to be set¬ 
off against the interest or principal or both, 
or, to put it in plain language, where the 
mortgagee is to reimburse himself from the 
profits of the property, then the mortgagor 
is not entitled to call upon him to account 
for the amounts which he has so received. 
I would repeat the words of James J. 

which I read a moment ago: 

In the present case we are asked to declare that 
the mortgagee i3 liable to account, not bccauso of 
any default affecting the mortgagors, but on the 
ground that they have obtained as profits the 
money which ought under tho deed to have been 
paid to tho malikanadars. 

It is that question that the Courb was 
dociding, and, if I may bo allowed to say 
so, it is a decision which is consistent with 
all other decisions on the point : they are 
not liable to account as profits ‘the money 
which ought under the deed to have been 
paid to the malikanadars.’ The decision 
that under no circumstances is a usufruc¬ 
tuary mortgagee liable to account would be 
contrary to the statute law. S. 76, T. P. 
Act, lays down the obligations of a mort¬ 
gagee to take possession. There are several 
els. (a) to (i). Cl. (c), is : 

Ho must, in the absence of a contract to the 
contrary, out of tho income of tho property, pay 
the Government revenue, all other charges of a 
public nature and all rent accruing due in respect 
thereof during such possession, and any arrears of 
rent in default of payment of which the property 
may be summarily sold. 

Now, this is one of the sub-clauses which 
is not mentioned in S. 77 of the Act which 
section provides : 

Nothing in S. 76, Cls. (b), (d), (g) and (h) ap¬ 
plies to cases where there is a contract between 
the mortgagee and the mortgagor that the receipts 
from the mortgaged property shall, so long as the 
mortgagee is in possession of the property, be 
taken in lieu of interest on the principal money or 
in lieu of such interest and definite portions of 
the principal. 

There is a contract of that description 
in this case. But S. 77, as will appear from 
what I have read, only excludes the obliga¬ 
tions under S. 76, in contracts of that kind 
in respect of cls. (b), (d), (g) and (h): Cl. (c) 
is not one of them. The mortgagee is there¬ 
fore under an obligation; and the last para¬ 
graph of S. 76, provides : 


when accounts are taken in pursuance of a decree 
made under this Chapter, be debited with the loss 
occasioned by this failure. 

Now, had the words been ‘be liable to 
account,’ my decision might have been dif¬ 
ferent ; but it is quite clear what the mean¬ 
ing of the sub-clause is ‘be debited with 
the loss occasioned.’ The plaintiff therefore 
must establish a loss. He would not be en¬ 
titled therefore to have an account if he 
merely paid the sum voluntarily and had 
not in any way been forced to pay the sum 
which he now seeks to set off against his 
liability. That view of the matter is in con¬ 
formity with the decision of this Court to 
which I have already referred and in parti¬ 
cular with the words : 

We need nob doubt that the result of the case 
would have been different if the rent had been 
payable to the mortgagor, or if the mortgagor had 
himself been obliged to pay the rent to save the 
property. 

The matter therefore comes to this: that 
if the plaintiff had been obliged to pay the 
rent to save the property then he would 
be entitled to set off against his liability 
those sums which he was obliged to pay 
for the loss he has occasioned. I might 
observe, for fear it should be thought I have 
forgotten the point, that the obligation 
under S. 76, cl. (c), from one point of view 
does not apply to this case, because as I 
understand it there is an obligation in this 
case by contract apart from the Section to 
pay the rent. But having regard to the 
observation of James J. in the case to 
which I have referred, it seems to me to be 
clear that the principle applicable is the 
same in each case, that is to say whether 
there is a contract to pay, or whether the 
obligation is by reason of S. 76. The re¬ 
sult therefore is that the case must go back 
to the learned Judge to determine whether 
the plaintiff had been obliged to pay the 
sums of money as rent and therefore a loss 
has been occasioned to him which he is 
entitled to set off against his liability. If 
it be found that there was no obligation to 
pay and the payment was purely voluntary 
and there was no threat to the tenancy, 
then, in my judgment, the plaintiff would 
be entitled to recover three years’ rent, all 
other sums being barred by limitation by 
reason of the provisions of O. 2, R. 3, Civil 
P. C.: that is to say the plaintiff would be 
entitled to join with the cause of action 
in the suit for redemption this claim as 
against the defendant mortgagee. I think 
the matter is clear : if the plaintiff has 
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been forced to pay, he can set off those 
sums against his liability ; if, on the other 
hand, there was no such obligation, he 
would be entitled to three years’ rent as a 
'money decree against the defendant under 
S. 70, Contract Act. There is no liability on 
the mortgagee to pay interest. Costs of this 
appeal will abide the result of the hearing 
in the Court below. 

D.B./r.k. Case sent bade. 
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Agarwala and Rowland JJ. 

Jaga Singh and others — Defendants 

— Appellants, 
v. 

Basdeo Singh and others — Plaintiffs 

— Respondents. 

^ Appeal No. 519 of 1938, Decided on 12fch 
February 1940, from appellate decree of 
Dist. Judge, Muzaffarpur, D/- 19-2-1938. 

(a) Bibar Tenancy Act (8 of 1934), S. 26-0 
— In applying S. 26-0 distinction should not be 
drawn between pending suits in which land¬ 
lord is plaintiff and pending suits in which land- 

lord is defendant. 

In applying S. 26-0 there is no warrant for 
drawing a distinction between pending suits in 
which the landlord is a plaintiff and pending suits 
in which the landlord is a defendant: A I Jl 193a 
R C 49, fix pi. [p 532 o oj 

A mortgagee of an occupancy holding obtained 
a mortgage decree, and in execution of that decree 
purchased the holding. The landlord obtained a 
rent decree against the original tenant and in 
execution of it purchased the holding and obtain¬ 
ed delivery. The mortgagee brought a suit for 
possession in 1936 and during its pendency depo¬ 
sited the fee under S. 2G-0: 

Held that 8 . 26-0 was retrospective and the 
plaintiff by making the deposit had perfected his 
title which could not be defeated by landlord’s 
decree. Hence he was entitled to decree for posses¬ 
sion :AIR 1936 P C 49, Ref. [P 582 0 1] 

(b) Bihar Tenancy Act (8 of 1934), Sch. 3, 
Art. 3—Landlord in execution of decree for 
arrears of rent obtaining delivery of possession 
as auction-purchaser — Such dispossession is 
not dispossession by landlord within meaning 
of Art. 3 —Suit for possession in such case is 
^vemed by ordinary law of limitation. 

Where a landlord in execution of a decree for 

- h0 h0ldiDg fc0 saIe ’ purchases 
U aD u d obtains delivery of possession as 
auction-purchaser, such dispossession of the tenant 
is not a dispossession by the landlord within the 

““ nlD * ° f £ f r f! c J e Sch. 3 of the Act, so as to 
make that Article applicable. A suit to recover 
possession is governed by the ordinary law of 
limitation in such case: AIR 1930 Pat 256, 

* 0U ' [P 583 G 1 ] 

N. K. Prasad II and Ramanugrah Prasad 

a xt o ! — f° r AwMants. 

“' , , Sabay, D. L. Nandkeolyar and 
olam Mohammad— for Respondents. 


Judgment. — This appeal arises out of 
a suit to declare title and recover posses¬ 
sion over 5 bighas, 3 kathas, 2 dhura of land. 
It is common ground that this was for¬ 
merly the occupancy holding of Duli Rai. 
In 1927 the plaintill-respondent brought a 
mortgage suit against Duli Rai to enforce 
a mortgage on this land. He obtained a 
preliminary decreo dated 23rd Juno 1928, 
and a final decree dated 25th February 
1929. The mortgaged property was put to 
sale in Execution Case No. 12 of 1930 and 
w 7 as purchased by the decree-holder, now 
tho plaintiff, who took delivery of possession 
on 19th September 1930. The landlord’s 
consent was not taken to the purchase of 
this property by the plaintiff, but after the 
passing of the Bihar Tenancy Amendment 
Act of 1934 he deposited the fee under 
S. 26-0 of the Act with tho Collector on 
12th March 1937. That is the plaintiff’s 
title which the Courts below have accepted 
and given him a decree against which an 
appeal is preferred by the principal defen¬ 
dant who is the landlord of the holding. 
This defendant brought Rent Suit No. 2376 
of 1927 against Duli Rai and obtained an 
ox parte rent decree on which he took out 
Execution Case No. 992 of 1928 and put 
the holding to sale on 18th December 1928, 
about six mouths after the preliminary 
mortgage decree of the plaintiff. The land¬ 
lord himself became auction-purchaser and 
took out his delivery of possession on 28th 
Septemoer 1930, that is nine days after 

the delivery of possession, in favour of the 
plaintiff. 

The plaintiff applied under O. 21, R. 90, 
to set aside the sale alleging that the pro¬ 
cesses had been suppressed. The applica¬ 
tion was rejected by the first Court on 7th 
April 1931, and it is the plaintiff’s allega¬ 
tion that his actual dispossession by the 
defendant took place on 8th April 1931. 
The plaintiff appealed against the order of 
7th April dismissing his application under 
O. 21, R. 90 and an event that took place 
some time in the year 1931 was the death 
fbe original tenant, Duli Rai. The plain¬ 
tiff's appeal succeeded and the District 
Judge set aside the sale on 16th April 

1932. On 12th September 1932 the plain¬ 
tiff moved the Court for restitution of the 
property and obtained on 13th February 
1933 an order of the first Court for restitu¬ 
tion, but this order was on 19th August 

1933, set aside on appeal by the District 
Judge because the rent decree had not been 
set aside or varied so as to import the pro- 
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visions of S. 144 and also because it was 
not alleged by the plaintiff that bis dispos¬ 
session had been by the act of the Court 
in delivering possession on 28th September 
1930 but by an act of the opposite party, 
the auction.purchaser. 

In revision this Court, on 1st February 
1934, declined to interfere. The present 
suit was instituted on 1st February 1936 
by the plaintiff to recover possession. In 
the meantime the amendments made in 
the Bihar Tenancy Act, by the Local Act 
8 of 1934 had received the assent of the 
Governor on 31st October 1934 and came 
into force in June 1935. The enactment of 
S. 26-0 gave the plaintiff a right to pay to 
the landlord or deposit with the Collector 
the prescribed fee in respect of the transfer 
and sub-s. (3) enacted that the consent of 
the landlord should be taken to have been 
given to the transfer on the day on which 
the receipt for tho same is granted by the 
Collector. As already stated, the deposit 
was made on 12th March 1937, which is 
during tho pendency of tho suit. The suit 
has been decreed on the view that Ss. 26-N 
and 26-0, Bihar Tenancy Act, are retros¬ 
pective and that tho plaintiff by making tho 
deposit referred to has perfected his title 
which cannot be defeated. Tho District 
Judge relies on the decision of the Privy 
Council in 15 Pat 268 1 and subsequent de¬ 
cisions of this Court. 

In second appeal it is contended that the 
object of Ss. 26-N and 26-0 being as was 
stated in the judgment of the Privy Council 
“to quiet old titles” they must be consider¬ 
ed to have retrospective effect in favour of 
a raiyat who is in possession of the land 
transferred to him but not in favour of one 
who is out of possession so as to enable him 
to disturb the landlord who has lawfully 
entered. The second point taken is that the 
suit is barred by tho special period of two 
years’ limitation laid down in Art. 3 of 
Sch. 3 to the Bihar Tenancy Act. As to the 
first point, we can find nothing in the judg¬ 
ment of the Privy Council in 15 Pat 268 1 
to suggest that their Lordships intended that 
distinction should be drawn between cases 
in which the landlord is the plaintiff and 
cases in which the tenant is the plaintiff. 
The case before their Lordships was one 
under S. 26-N, but in the course of their 
judgment their Lordships referred to S. 26-0 
and said : _ 

1. K. C. Mukerjee v. Ram Ratan Kuer, (1936) 23 
A I R P C 49 = 160 I C 105 — 63 I A 47=15 
Pat 268 (P C) 


It will be seen that in the case of a transfer made 
after 1st January 1923, but before 10th June 1935, 
the provision is that the transferee may pay or de¬ 
posit the landlord’s transfer fee and thus perfect 
his title. 


There is no suggestion that a transferee 
shall be incompetent to make the payment 
or that the Collector shall refuse to receive 
money in any case in which the transfer is 
impugned in a pending suit. We find noth¬ 
ing here to warrant us in drawing a dis¬ 
tinction between pending suits in which 
the landlord is a plaintiff and pending suits 
in which the landlord is a defendant. In 
the cases of this Court to which we have 
been referred we are unable also to find that 
such a distinction is to be drawn. Mr. Nawal 
Kishore Prasad II was in fact forced to put 
his argument in this form because, so far as 
cases in which the landlord is plaintiff are 
concerned, the decisions hopelessly conclud¬ 
ed him. 

In 16 Pat 405 2 the landlord’s transfer 
fee under S. 26-0 had been deposited after 
the trial Court as well as the Appellate 
Court had decreed the landlord’s suit and it 
was contended that the title of the trans¬ 
feree had become extinct by the decrees 
already passed against him before he made 
the deposit. The contention was negatived. 
It was held that the title of the transferee 
would not become extinct by the passing of 
a decree against him unless and until such 
decree has become final as it might by the 
lapse of the period of limitation for an ap¬ 
peal and the omission of the defendant to 
file an appeal against the decree. So far as 
S. 26-N is concerned, there is a direct autho¬ 
rity in 17 Pat 333 3 that in applying this 
Section we cannot draw distinction between 
the cases in which the landlord is a plaintiff 
&nd cases in which the tenant is a plaintiff 
for the suit out of which the appeal arose 
was one instituted by the transferee to re¬ 
cover possession. The only case which has 
not yet directly arisen seems to be the case 
where both the transferee is the plaintiff 
and the Section applicable is not S. 26-N 
but S. 26-0. In my opinion, it is not poa- 
sible to draw a distinction and to say that 
the observations of the Privy Council do not 
apply in the case like the present either on 
the ground that the plaintiff is the transferee 
or on the ground that the Section we are 
applying is S. 26-0 and not S. 26-N. That 


2. Walihan v. Parmeshwar Narain, (1937) 24 

A I R Pat 582 = 171 I C 657=16 Pat 405=18 
P Li T 602. 

3. Thakur Rai v. Issardayal Prashad, (1938) 25 

AIR Pat 559=17911 O 104=17 Pat 333. 


1940 Panchanan Mukharji v . Cuttack Municipality (Harries C. J.) Patna 583 


being so, fche plaintiff was entitled to a decree 
unless the suit is barred by limitation. 

Mr. Nawal Kisbore Prasad II argued that 
the suit wa3 well within the definition in 
Art. 3 of Sch. 3, Tenancy Act, being a suit 
to recover possession of land claimed by 
the plaintiff as a raiyat or under-raiyat and 
the defendant in the suit being in fact the 
landlord of the holding. We have not how¬ 
ever to give our own reading of the Article 
as if the matter were res integra; we are 
bound to follow the decision of the Special 
Bench of this Court in 9 Pat 788A There, 
on a review of all the authorities, it wa 9 held 
that where a landlord in execution of a 
decree for arrears of rent puts the holding 
ito sale, purchases it himself and obtains de¬ 
livery of possession as auction-purchaser 
;3uch dispossession of the tenant is not a 
dispossession by the landlord within the 
meaning of Art. 3 of Sch. 3, Bihar Ten. Act, 
so as to make that Article applicable. A suit 
to recover possession is governed by the 
ordinary law of limitation. The case before 
the Special Bench was a case in which the 
landlord had obtained delivery of possession 
through the Court and Mr. Nawal Kishore 
Prasad II tries to distinguish it on fche ground 
that in the present case, on fche plaintiff’s 
own pleading, the delivery of possession 
issued by the Court was fraudulently sup¬ 
pressed. and the defendant did not take 
possession until 8th April 1931, when with¬ 
out the assistance of any Court officer he is 
said to have forcibly dispossessed the plain¬ 
tiff. But the distinction will not assist the de¬ 
fendant when we look to the occasion which 
lad to fche dispossession. It was on 7th 
Apiil 1931 that fche plaintiff’s application 
under O. 21, R. 90, was rejected and it was 
on the very next day that possession was 
taken by the defendant according to the 
pleadings. So there can be no doubt in 
what capacity fche defendant considered 
himself to be taking possession or in what 
capacity the plaintiff thought the defendant 
to be ousting him. We hold, therefore, that 
the case falls within fche principle of the 
bpecial Bench decision cited and the plain- 
in was entitled to bring his suit within 
welve years from fche date of dispossession, 
fcnafc is to say both points taken in fche 

appeal fail, and we dismiss fche appeal with 
costs. 


d.s./r.k. 


Appeal dismissed. 


4. Ga i a< 3har Rai v. Ram Charan Gope, (1930) 17 
P L T 197 (PE)! 25 1 ° 565=9 Pat 788 = 11 
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Harries C. J. 

Panchanan Mukharji —Appellant. 

v. 

Commissioner of Cuttack Municipality 

—Respondent. 

Appeal No. 180 of 1937, Decided on 29fch 
August 1939, from appellate decree of Disfc. 
Judge, Cuttack, D/- 20fch September 1937. 

(a) Bihar and Orissa Municipal Act (7 of 
1922), S. 117 — Objection of assessee deter¬ 
mined without giving assessee opportunity to 

appear and urge his own case — Assessment is 
illegal. 

Iu order to comply with S. 117 of the Act, the 
assessee muse be given an opportunity to put his own 
case and to call such evidence as may be relevant 
to fche issue. Applications falling within S. 117 of 
the Act cannot be disposed of without the assessee 
being given an opportunity of presenting his case. 
If they are disposed of in such a manner then the 
assessment is cloarly illegal. [P 5S4 C 1, 2 ] 

(b) Bihar and Orissa Municipal Act (7 of 
1922), S. 115 (2) — Earlier enhancement illegal 

Enhancement made during general revision 
must be regarded as first enhancement and 
notice of it must be given under S. 115 (2). 

Onco the earlier enhancement is hold to be illegal 
and ultra vires, the enhancement made during the 
general revision must be regarded as the first 
enhancement. The increase or enhancement con¬ 
templated by the Act must bo a legal increase or 
enhancement and the Municipality cannot rely 
upon any illegalities committed by them. That 
being so, notice of such enhancement would have 
to be given to the assessee by reason of sub-s. (2) 
of S. 115. If no such notice is over given, the en¬ 
hancement made in the general revision of assess¬ 
ments is illegal. [P 535 C 1] 

M. S. Rao, R. N. Sinha, H. Sen aud A. S. 

Khan — for Appellant. 

B. K. Ray and B. Mahapafcra — 

for Respondent . 

Judgment—This is a plaintiff’s second 

appeal from a decree of fche lower Appellate 
Court dismissing his claim for a declaration 
that a certain assessment made by the de¬ 
fendants was illegal and ultra vires and for 
fche return of a sum of money paid by way 
of enhanced tax. The plaintiff is house¬ 
holder in Ward II of fche Cuttack Munici¬ 
pality which house is valued for fche purposes 
of taxation at Rs. 240. In or about fche year 
1933 fche plaintiff added a second storey to 
this house and later fche Executive Officer in 
charge of fche Cuttack Municipality revised 
fche assessment under S. 107 (d), Bihar and 
Orissa Municipal Act. This was done soon 
after fche Cuttack Municipality was super¬ 
seded, fche date of such supersession being 
4fch December 1933. The new annual value 
of the property was fixed at Rs. 420 and 
the tax was levied upon this basis. Later a 
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general revision of the assessment of pro¬ 
perty in Cuttack was made and in that 
general revision the assessment was main¬ 
tained at Us. 420. The plaintiff claimed 
that the proceedings whereby the assess¬ 
ment was enhanced to Rs. 420 were ultra 
vires and illegal. He further alleged that 
the value of the property could not be re¬ 
garded as having been validly enhanced by 
the revision because the formalities neces¬ 
sary had not been complied with. 

The amendment or alteration of the 
valuation list is dealt with in S. 107, Bihar 
and Orissa Municipal Act, and sub-s. 1 (d) 
provides that a bolding may be revalued or 
reassessed where its value has been increased 
by additions or alterations to the building. 
It was for this reason that the Cuttack 
Municipality purported to alter the plain¬ 
tiff’s assessment. Sub-s. (2) of S. 107 of the 
Act provides that where the Commissioners 
propose to increase an assessment by reason 
of addition or alteration to buildings, they 
must give the assessee at least one month’s 
notice of their intention. Sub-s. (3) of that 
Section provides that the assessee may 
object to the proposed increase and if ho 
does, Ss. 116 to 119 of the Act apply so far 
as practicable. These latter Sections deal 
with the procedure on revision. S. 116 pro¬ 
vides that anybody dissatisfied with the 
amount assessed upon him or with the 
valuation or assessment of a holding, may 
apply for a review, and S. 117 directs that 
every such application shall bo heard and 
determined after the tribunal hearing the 
same has taken such evidence and made 
such enquiry as it deems necessary. Ss. 116 
and 117 apply, as I have said, to objections 
to a proposed amendment of the list by 
reason of sub-s. 3 of S. 107 of the Act. 

In the present case the plaintiff objected 
to the proposed enhancement of his assess¬ 
ment and it now appears that the District 
Magistrate did pass an order dismissing this 
objection. It is however common ground 
that the plaintiff was never given an oppor¬ 
tunity to appear before the District Magis¬ 
trate and to urge his own case. In those 
circumstances can it be said that this objec¬ 
tion was heard and determined as required 
by S. 117 of the Act? A Bench of this 
Court, of which I was a member, recently 
decided that in order to comply with S. 117 
of the Act the assessee must be given an 
opportunity to put his own case and to call 
such evidence as may be relevant to the 
issue. Applications falling within S. 117 of 
the Act cannot be disposed of without the 


assessee being given an opportunity of pre¬ 
senting his case. If they are disposed of in 
such a manner then the assessment is clearly 
illegal. In the earlier case to which I have 
referred, the Bench decided that where a 
revision was decided in the absence of the 
assessee a day before the actual date fixed for 
hearing, the assessment was illegal though 
the assessee had been given an opportunity 
later, if he so desired, to appear and argue 
his case. The Bench held that as the case 
had been disposed of in his absence the 
assessment was illegal. In the present case 
the assosseo did everything which he was 
required to do. He was nob given the full 
month’s notice as required by the Act bub 
he filed his objections and those objections 
should have been heard and determined after 
the objector had been given an opportunity 
of presenting his case. They were heard 
and docided in his absence and without his 
knowledge and accordingly I hold that the 
incroa3ed assessment which resulted from 
these proceedings was illegal and the in¬ 
creased amount which the Municipality 
collected cannot be retained. 

Some time afterwards, it was decided that 
the assessment of the holdings in Cuttack 
should be revised as such had not taken 
place for five years. The statute provides 
machinery for this general revision of as¬ 
sessment. S. 115 (l) provides that when 
the assessment list in this general revision 
has been prepared or revised, the Chairman 
shall sign the same and shall give public 
notice by beat of drum and by placards 
posted up in conspicuous places throughout 
the Municipality of the place where the list 
may be inspected and sub-s. (2) of the Sec¬ 
tion provides that in cases in which any 
property is for the first time assessed or the 
assessment is increased, the Chairman mu9t 
give notice thereof to the owner or occupier 
of the property if known. 

In the list published as a result of the 
general revision of assessment, the assess¬ 
ment of the plaintiff’s house stood at Rs. 420, 
that is the amount to which it had been 
illegally increased early in 1934. I have 
already hold that that enhancement was 
illegal and of no effect. It was however 
contended on behalf of the Municipality 
that after the publication of this revised 
list the assessment became perfectly legal. 
It is said that the assessment had not been 
enhanced for the first time in the general 
revision and accordingly no special notice 
was required to be sent to the assessee. In 
my view as the original enhancement was 




illegal then it must be wiped out of con- 
« j * ^ ^ was open to the 

District Magistrate of the superseded Muni- 
oipality to increase this assessment during 
the revisional assessment, but any such in- 
crease would be the first time the assess¬ 
ment had been legally increased. The learned 
District Judge appears to have thought that 
an illegal increase would have to be taken 
into consideration and that the figure as 
it stood in the revised list could not be 
regarded as the first enhancement of the 
assessment. In my judgment, as the attempt 
to enhance the value made early in 1934 
was abortive and of no effect, the enhance¬ 
ment of this assessment in the revised list 
must be regarded as an enhancement made 
for the first time. That being so, notice of 
such enhancement would have to be given 
to the assesses by reason of sub-s. (2) of 
S. 115 of the Act. It is conceded that no 
such notice was ever given and that being 
so, the enhancement made in the general 
revision of assessments was also illegal and 
jof no effect. Once the earlier enhancement 
jis held to be illegal and ultra vires, the 
enhancement made during the general re- 
jvision must be regarded as the first en¬ 
hancement. The increase or enhancement 
contemplated by the Act must be a legal 
increase or enhancement and the Munici- 
pality cannot rely upon any illegalities com¬ 
mitted by them. In my view, the learned 
-Lusfcricfc Judge was wrong in holding that 

fche enhancement of the assessment during 
the general revision was legal and that no 
notice need be sent of it to the plaintiff. 

For the reasons which I have given I am 
satisfied that the decree of the lower Ap¬ 
pellate Court cannot be sustained and must 
be sot aside. No other point was taken in 
his appeal. I therefore allow this appeal, 
set aside the decree of the lower Courts and 
decree the plaintiff’s claim for the declara¬ 
tion and the amount claimed. The plaintiff 

hi s costs in this Court and in 
both the Courts below. If the Municipality 
have realized any further sums by way of 

R^h D JL Gd , fc * x u sincQ fchis 3ui * was instituted, 
such should be refunded to the plaintiff. 

D.s./r.k. Appeal alloived. 
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H,n i d ' 1 ^£ W ~ Reversi ‘ oner — Declaratory 
suit by pla.nl,ff a 8 nearest reverjioner against 

w.dow - Plaintiff found to be remote re*"- 
sioner while persons impleaded as strangers 

a b f 4 , nea . r J est reversioners and to have 
colluded w,th widow — Plaintiff is not entitled 
to declaration — Nor can his claim be read a* 
one for declaration on footing that though not 
nearest reversioner he was entitled to declora- 

j n , 8r ° 4 U , nd nearer reversioners hed 

colluded with widow. 

Tho plaintiff sued tho widow for a declaration 
as tho nearest reversionary heir that certain alte¬ 
ration by her was not binding on him after her 
death. The Court found that the plaintiff was only 
a remoter reversioner while persons who were im¬ 
pleaded by him as strangers were the nearest rever¬ 
sionary heirs but had colluded with the widow : 

Field: that tho plaintiff was not entitled to the 
dee anition nor eonJd his claim be read as being 
on the footing that though he was not the nearest 
reversionary heir he was entitled to sue for a decla- 
ration because the nearest reversionary heirs had 
colluded with the widow. [P 58G C 1 2] 

(b) Hindu Law—Reversioner — Finding that 
tiffin ® 0 nearer rev€rsioner3 than P lain - 

titt is one of fact. 

The low^ Appallate Court’s fiudiog on the evi¬ 
dence before it that thedefendantsare nearer rever¬ 
sioners than the plaintiff is a finding of fact and 
is binding in second appeal. [P 5S6 C 2;P 587 C 1] 
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Dhavle j - 

Mt. Bigna Kuer and others— Appellants. 
Radha Prasad Rai — Respondent. 

j.iT y “i9° 40 5 1939 ’ De ° id “> *** 


Rai Gurusaran Prasad and Tarkeshwar 
Nath — for Appellants. 

Mahabir Prasad and D. N. Varma — 

for Respondent. 

Judgment. — This is an appeal by the 
defendants in a suit brought by the plaintiff 
as the nearest reversioner for a declaration 
that the kobala executed by defendant 1, 
•widow of the last male Hindu bolder, jointly 
with defendants 2 and 3, in favour of defen¬ 
dants 4 and 5, was of no effect against the 
reversioner after tho death of the widow. 
The lower Courts have concurrently found 
that the plaintiff is not the nearest rever- 
sionor of the husband of defendant I. They 
have also concurrently found that the kobala 
was a sham transaction. They have further 
concurrently accepted the genealogy set up 
by the defence, which makes defendants 2 
and 3 the nearest reversioners and the 
plaintiff a remoter reversioner. Tho trial 
Court dismissed the suit on the ground that 
the plaintiff was not the nearest reversioner. 
The lower Appellate Court has decreed the 
suit on the ground that defendants 2 and 3 
the nearest reversioners, had colluded with 
defendant 1 and thus precluded themselves 
from maintaining an action for a declaration. 

It has been contended on behalf of the 
defendants appellants that the footing on 

which the plaintiff brought this suit, namely 
that he was the nearest reversioner having 
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failed, no relief should have been given to 
him on the footing that though he is a re¬ 
mote reversioner, he is entitled to a declar¬ 
ation because the nearer reversioners have 
precluded themselves from obtaining similar 
relief. In support of this contention, the 
learned advocate has referred to 6 Cal 764, 1 
35 All 326 2 and 49 All 815. 3 Learned counsel 
who appears for the plaintilf-respondent 
has endeavoured to distinguish these cases 
relied on for the appellants ; and the dis¬ 
tinction, it seems to me, is plain without 
really being very material. In 6 Cal 764 1 
for instance, there was no allegation that 
the nearer reversioners had precluded them¬ 
selves from suing to set aside the adoption. 
At the same time the principle that was 
laid down by Sir Robert Collier was that 
when the next presumable reversioner is 
entitled to sue, 

in such a case, upon the plaint stating the circum¬ 
stances under which the more distant reversionary 
heir claimed to euo, the Court must exercise a 
ludicial discretion in determining whether the re¬ 
mote reversioner is entitled to sue, and would pro¬ 
bably require the nearer reversioner to be made 
a party to the suit. 

This clearly requires a claim made by 
the distant reversionary heir as such. In 
the present case the plaintiff did not sue 
on that footing at all. On the contrary, ho 
submitted a genealogy which made him the 
next reversionary heir, and in para. 5 of 
the plaint ho called himself the rever¬ 
sionary heir and defendants 2 and 3 “mere 
strangers.” It is true that in the next 
paragraph he spoke of the collusion of 
defendants 2-5 with defendant 1; but we 
cannot take it from this that the intention 
wa 3 to say that the nearer reversionary 
heirs had precluded themselves by their 
collusion, for, according to the plaint, defen¬ 
dants 4 and 5 are no relations at all, and as 
to defendants 2 and 3, the plaintiff’s case 
was that they were mere strangers. In the 
Allahabad cases referred to by the learned 
advocate for the appellants, there seems to 
have been difficulty caused in reading into 
the plaint a claim to sue as a remote re¬ 
versionary heir by the fact that some of 
the nearer reversionary heirs were not par¬ 
ties. In the present case the persons who 
have been found to be the nearest rever¬ 
sionary heirs are undoubtedly on the re- 

1. Rani Anand Kunwar v. Court of Wards, (1881) 

6 Cal 764=8 I A 14=8 C L R 381=4 Sar 195 

(P C). 

2. Meghu Rai v. Ram Kbelawan Rai, (1913) 35 

All 326=19 I C 814=11 ALJ 382. 

3. 8ita Saran v. Jagat, (1927) 14 A I R All 811= 

102 I C 296=49 All 815=25 ALJ 636. 


cord; but it must be remembered that 
plaintiff brought them on the record as 
mere strangers. Notwithstanding their pre¬ 
sence on the record therefore I am disin¬ 
clined to read into the plaint a claim for a 
declaration on the footing that the plain¬ 
tiff, though not the nearest reversionary 
heir, was entitled to sue for a declaration 
because the nearer reversionary heirs had 
colluded with the widow. The lower Appel¬ 
late Court in allowing the plaintiff a decla¬ 
ration has referred to three cases: 37 All 
45, 4 50 All 678 5 and A I R 1933 All 152. 6 

Learned counsel for the plaintiff-respon¬ 
dent has however not been able to urge 
that any of these cases supports the pro¬ 
position that a plaintiff who sues as the 
next reversionary heir may be given a 
declaration on the footing that though he 
is not the next reversionary heir, heirs 
nearer than he have precluded themselves 
from suing. This concludes the appeal. 

A cross objection has been preferred by 
the plaintiff against the refusal of the trial 
Court to give him an opportunity to meet 
a document Ex. C, the certified copy of a 
plaint, filed on behalf of the defence at the 
time of trial. The lower Appellate Court 
considered that the trial Court ought to 
have given the plaintiff that opportunity. 
The document was however merely put in 
to corroborate the genealogy set up by the 
defendants, and the finding of the lower 
Appellate Court is : 

However apart from this document, I think I 
should accept the oral evidence of the witnesses, 
examined for the defence and I agree with the 
learned Munsif and hold that the oral evidence as 
adduced on behalf of tho defence should be accep¬ 
ted in preference to that of tho plaintiff and these 
clearly indicate that defendants 2 and 3 are really 
nearer reversioners than tho plaintiff. 

Mr. Mahabir Prasad has contended that 
this finding of the lower Appellate Court 
in favour of defendants 2 and 3 being 
nearer reversioners than the plaintiff is 
coloured by the view of that Court as re¬ 
gards the law applicable; but I have quoted 
the finding in extenso and find it impos¬ 
sible to read any such consideration into it. 
It is a finding of fact and makes it perfectly 
clear that even apart from Ex. C the lower 
Appellate Court did on the evidence before 
it, come to the conclusion that defendants 
2 and 3 are nearer reversioners than the 

~4Tjha^uTv7^arif, (1914) 1 A I R P C 34=27 
I C 892=37 All 45 (P C). 

5. Deoki v. Jwala Prasad, (1928) 15 A I R All 
216=113 I C 737=50 All 678=26 ALJ 449. 

G. Bandhan Singh v. Mt. Daulata Kuer, (1933) 
20JAIR All 152=128 10 389=1932 ALJ 884- 
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plaintiff. This finding is binding in second 
appeal. The result is that this appeal is al¬ 
lowed, and the suit of the plaintiff-respon. 
dent dismissed with costs in all Courts. 
The cross-objection is dismissed. Leave to 
appeal is refused. 

G.N./r.k. Appeal allowed. 

A. I. R. 1940 Patna 587 

Harries C. J. and Mohamad Noor J. 

Sankar Malik and others — Appellants. 

v. 

Raja Braja Sundar Deb —Respondent. 

Appeal No. 55 of 1937, Decided on 16th 
August 1939, from appellate decree of Sub- 
Judge, Cuttack, D/- 10th September 1936. 

Landlord and Tenant — Person recorded as 
occupancy tenant in Record of Rights — Other 
evidence and entry in remark column showing 
that his tenure was service tenure — Landlord 
on tenant’s refusal to perform services held en¬ 
titled to eject hicn in spite of his acceptance of 
quit rent from tenant, 

In the current Record of Rights certain person 
was recorded as occupancy tenant, paying quit 
rent. Apart from the evidence showing that this 
entry was wrong the person was shown in remark 
v olumn of the Record of Rights as holding service 
tenure. The landlord accepted quit rent and when 
the. tenant refused to perform tho services for 

which tho tenure was created brought a suit for 
ejectment : 

Held that tho presumption of the entry in the 
Record of Rights that the person was occupancy 
tenant was rebutted by other inconsistent entry in 
the remark column. Tho person was therefore 
holding service-tenure and on his ceasing to per¬ 
form services tho landlord was entitled to eject 
him even if he had accepted quit rent from him. 

. [P 587 G 2; P 583 C 1] 

P. Mahanti — for Appellants. 

L. Mahanti — for Respondent. 

Mohamad Noor J. — The suit oufc of 
which this appeal has arisen was instituted 
by the plaintiff, respondent for ejecting the 
defendants-appellants from certain lands 
which according to the plaintiffs they (the 
defendants) held under him as service-tenure 
holders in six villages on the ground that 
they refused to perform the service for 
which the tenures were created. The trial 
Court decreed the suit for the lands of four 
of these villages, and dismissed it in respect 
of those in two villages Madhpur and Tuku- 
nia. . It found that the defendants were 

service-tenure-holders of these lands and 

nat they refused to perform the services, 
ut relying upon an entry in the current 
Record of Rights that the defendants were 
occupancy raiyats paying a quit rent on 
account of their liability to perform services, 


it held that though this entry about tho 
defendants being occupancy raiyats wa 3 
wrong and was brought about fraudulently 
by tho defendants, the plaintiff having rea¬ 
lized the quit rent by certificate proceed¬ 
ings and also amicably recognized the status 
of the defendants as occupancy raiyats 
was not entitled to eject them. This decree 
of the learned Munsif seems to have been 
accepted by the defendants, but the plain¬ 
tiff appealed in respect of tho lands of the 
two villages for which the suit was dismis¬ 
sed. The learned Subordinate Judge has 
reversed tho decree of the trial Court and 
has decreed tho plaintiff’s suit in respect of 
these lands also. He has held that the 
remark column shows that the defendants 
wore service-tenure holders and as such 
the entry about their being occupancy 
raiyats was obviously wrong. The defend¬ 
ants have preferred this second appeal. 

It was contended by the learned advo¬ 
cate for the appellant that the presumption 
arising from the Record of Rights that the 
defendants were occupancy raiyats has not 
been rebutted. But the fact is otherwise. 
The learned Munsif found that the father 
of defendant 1 was a service-tenure holder 
and on his death the tenancy was renewed 
in favour of defendant 1 and the lands were 
settled with him on condition of his render¬ 
ing service, but he fraudulently got himself 
lecorded as raiyat with a remark that he 
was to pay quit rent. This finding of the 
learned Munsif was based upon the evidence 
adduced on behalf of the plaintiff and there¬ 
fore it must be taken that according to hi 3 
view the presumption of the Record of 
Rights of the current settlement, which it 
may be noted wa3 against the entries in 
the provincial and the revisional settle¬ 
ments, was rebutted by the oral evidence 
adduced on behalf of the plaintiff. The 
learned Subordinate Judge has also found 
the entry in the current settlement to be, 
wrong and we must take it that according 
to him also the presumption about the cor¬ 
rectness of the entry was rebutted. Apart 
from this, the entries in the current settle¬ 
ment are inconsistent. On the one hand, 
the defendants status has been mentioned 
as that of occupancy. raiyats, but at the 
same time it is stated in the remark column 
that they have to perform services. The 
presumption of one entry stands rebutted 
by another entry in a different column. 

The only ground, as I have stated, given 
by the learned Munsif for dismissing this 
part of the suit was that the acceptance of 


588 Patna Advocate-General, Orissa v 

rent by the plaintiff meant recognition of 
the status of the defendant, but in my opin- 
ion the learned Subordinate Judge is per¬ 
fectly right in holding that the acceptance 
of quit rent mentioned in the Record of 
Rights did not deprive the plaintiff of his 
right to eject the defendant if defendant 1 
refused to perform the services 'which he 
was bound to perform according to the 
terms of the tenancy. 

The appeal seems to me to be concluded 
by the finding of fact, namely that the 
Record of Rights has been proved to be 
wrong by the evidence adduced and that 
the only legal point involved was whether 
the acceptance of rent under the circum¬ 
stance stated above created an occupancy 
tenancy in favour of the defendants. In my 
opinion, the view of law taken by the 
learned Subordinate Judge is correct, and 
I would dismiss this appeal with costs. 
Harries C. J. — I agree. 

D.S./R.K. Appeal dismissed . 

A. I. R. 1940 Patna 588 

Harries C. J. and Varma J. 

Advocate - General , Orissa — Appellant. 

v. 

Bhikari Gharan Mahanti and another 

— Respondents. 

Government Appeal No. 4 of 1939, De¬ 
cided on 12th March 1940, from decision of 
Dist. Magistrate, Balasore, D/- 5th June 
1939. 

(a) Penal Code (I860), S. 379 — Essential 
ingredient of theft is intention to take dis¬ 
honestly — Taking moveable property under 
bona fide claim of right is not theft — Servants 
of Raj snatching away from complainant bird 
shot by him on Raj land without permission 
under bona fide belief that it belonged to Raj 
— Servants held not guilty of theft—Position of 
servant is stronger in such case. 

The essential ingredient of theft is an intention 
to take dishonestly. Without such intention the 
taking of moveable property doe3 not amount to 
theft. If the person taking any moveable property 
does it under a bona fide claim of right, then he 
cannot be found guilty of the offence of theft un¬ 
less the Court holds that the claim is a mere pre¬ 
tence: 14 CW N 408; A I R 1917 Cal 648; AIR 
1917 Pat 40 and AIR 1935 Pat 472, Rel. on. 

LP 591 C 1, 2] 

The servants of the Raj, under a bona fide belief 
that all game within the Raj shot without per¬ 
mission belonged to the Raj, snatched away from 
the complainant a bird shot by him on the Raj 
land without permission : 

Held that since the Raj had always claimed the 
game and wild animals within the Raj it could 
not be said that the servants’ claim was not bona 
fide and that they had claimed the bird dis¬ 
honestly. Under the circumstances no theft was 
committed : [P 592 C 1; P 593 C 1] 
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Held further that in such a case a servant was 
in a stronger position than his master, because a 
servant might, in certain circumstances, honestly 
believe that his master was the owner of certain 
property, whereas the master might well know 
that he was not : 9 C W N 974 , Rel. on. 

* [P 592 C 1] 

(b) Penal Code (1860), S. 379 — Taking of 
property under bona fide claim of right is not 
theft—Bona fide belief must be proved to exist 
at actual moment of taking —Fact that later on 
plea inconsistent with aforesaid belief was 
taken is immaterial. 

The taking of property under a bona fide claim 
of right is not theft. The bona fide belief must 
however be proved to exist at the actual moment 
when the property is taken. The fact that later on 
a plea inconsistent with the assertion of a bona 
fide claim of right was taken is immaterial. 

[P 593 C 2] 

Public Prosecutor for Orissa — 

for Appellant . 

P. C. Manuk and G. C. Das — 

for Respondents . 

Harries C. J.— This is an appeal by the 
Advocate-General of Orissa on behalf of the 
Provincial Government from an order of 
the learned District Magistrate of Balasore 
acquitting the respondents upon a charge of 
theft. The respondent Purna Chandra Singh 
was charged under S. 379, I. P. C., while 

the respondent Bhikari Charan Mahanti 
was charged under S. 379, read with S. 114, 
I. P. C., for abetting the commission of the 
offence of theft by Purna Chandra Singh. 
Both the respondents pleaded not guilty; 
but a learned Magistrate of the Second Class 
found them guilty of the offence with 
which they were charged and convicted 
and sentenced each of them to pay a fine of 
Rs. 25 and in default of payment to under¬ 
go rigorous imprisonment for a period of 
one month. The respondents appealed to the 
Court of the learned District Magistrate, 
Balasore, where they were found not guilty 
and acquitted. At the conclusion of his judg¬ 
ment the learned District Magistrate made 

the following observation : 

But in view of the importance to the adminis¬ 
tration of the District that the doubts regarding 
the law relating to force naturae should be made 
clear in the case of a conflict between a landlord 
and his tenant, this is, in my opinion, a fit case to 
go before the Hon’ble High Court for an authori¬ 
tative ruling on the subject. 

Presumably, acting on this observation, 
the Provincial Government have preferred 
this appeal from the order of acquittal. The 
facts of the case can be shortly stated as 
follows: The respondent Bhikari Charan 
Mahanti is a Circle Officer in the Kanika 
Raj, whereas the respondent Purna Chandra 
Mahanti is a Forest Jamadar in the Raj. 
The complainant is a tenant within the 
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Kanika estate and is a membor of the 
Orissa Legislative Assembly. The subject- 
matter of the alleged theft is a dead bird 
worth about one rupee. On 3rd December 
193S, a tenant of the Haj, one Mayadhar 
Naik (P. W. 2) together with Apurna Mun- 
jet (P. W. 3) went to a paddy plot No. 98 
in village Garkola and there Apurna Mud. 
jet shot two gadargadira birds which were 
eating the paddy. They were accompanied 
by a servant Chintamani Barik (P. W. 6) and 
the latter was ordered to take back the birds 
to Mayadhar Naik s house and to hand them 
over to the complainant Cbakradhar Be- 
hera (P. W. 1) who was staying with Maya¬ 
dhar. Chintamani Naik took the birds to 
Cbakradhar, and the latter ordered him to 
take one of the birds to Chakradhar’s home 
which was in a village called Haldia, some 
distance away. Chintamani took the bird, 
and on his way he passed the Panchutikri 
kacbahri of the Kanika Raj. There he was 
stopped by the respondent Charan Mahanti 
and asked who had shot the bird. Chintamani 
Barik said that Apurna Babu had shot the 
bird and that he was taking it to the house 
of Chakradhar Babu. The respondents claim¬ 
ed that Apurna had no right to shoot the 
bird and that the dead bird belonged to 
the estate. It is said that Apurna refused 
to give up the bird, whereupon Purna 
Chandra Singh upon the orders of Bhikari 
Charan Mahanti snatched the bird from 
Chintamani Barik and took it away. Chin¬ 
tamani Barik returned to Mayadhar’s house 
and there reported the matter to the com¬ 
plainant Chakradhar Behera. On their re¬ 
turn from plot No. 8, Mayadhar and Apurna 
passed the Raj Kachahri and Apurna was 
stopped and questioned; Bhikari Charan 
Mahanti asked him if he had killed the 
bird and Apurna replied that ho had killed 
two. He was taken to task and told that he 
had no right to shoot any birds without the 
permission of the Raj. His name, address 
and gun number were taken and he was 
asked to submit a written apology. Apurna 
Munjet refused and said that he had all 
along been shooting in the Kanika Raj 
without permission granted by the Raj 
authorities. 

, a PPears that on the day in question 
the oub-divisional Officer of Bhadrak was 
camping outside the village of Panchutikri, 
and Chakradhar Behera immediately went 
to him and made a complaint. He filed a 
wntten compiaint supported by a solemn 
affirmation which is printed at pp. 1 and 2 
o the paper.book. He sets out the facts of 


the case and in the solemn affirmation he 
says that the respondent told Chintamani 
Barik that the birds were killed without 
permission and that he would not be allow¬ 
ed to take away the birds. Thereupon 
Purna Chandra Singh snatched away the 
bird under the orders of the Circle Officer 
Bhikari Charan Mahanti. It is quite clear 
from this petition and solemn affirmation 
that the two respondents claimed that as 
the bird had been shot without permission 
granted by the estate authorities no one 
had a right to it and that it would have 
to be given up to the estate. Shortly 
after, Chakradhar Behera had made this 
complaint, the respondent Purna Chandra 
Singh appeared before the Sub-divisional 
Officer with the dead bird and reported 
that the bird was shot without authority. 

The Sub-divisional Officer directed Purna 
Chandra Singh to file a complaint, and this 
was done in due course. In that complaint 
which is printed at pages 72 and 73 of the 
paper-book it is alleged that the two gadar¬ 
gadira birds were shot on the abadi khasra 
land of the estate bearing plot No. 43. It is 
alleged that Apurna and Mayadhar entered 
the land, killed the birds without permis¬ 
sion and after having killed them misappro¬ 
priated the same. The complainant states 
that he protested and that Chintamani 
Barik took over one of the birds when told 
to. do so. It is prayed that proceedings 
might be taken against Chakradhar Behera, 
Apurna Munjet, Chintamani Barik and Pari- 
khifc Naik for shooting and taking away the 
birds without the permission of the Raj. 

The case against the respondents was 
heard by a Magistrate of the Second Class. 
He held that the birds were shot on plot 
No. 98 of village Garkola and not on the 
anabadi plot No. 43 of village Panchkutti 
as alleged by the defence. He further held 
that there was no custom in the Raj for¬ 
bidding tenants to shoot birds or beasts on 
their holdings and he accordingly held that 
the birds, when they were shot, belonged 
to the tenant. He further held that the 
bird had been forcibly snatched away from 
Chintamani Barik and as the respondents 
had no right whatsoever to it he convicted 
them of theft and abetment of theft and 
fined each of them Rs. 25. The learned 
District Magistrate on appeal was satisfied 
that the birds were shot on plot No. 98 of 
village Garkola and not on anabadi land of 
the Raj. The learned Magistrate did not 
consider whether any custom existed in the 
Raj relating to the right to take game or 
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■wild birds. He however was of opinion that 
all wild birds on the Raj belonged to the 
proprietor, and that being so the respon¬ 
dents who were the servants of the Raja 
Bahadur, could not be guilty of theft in 
taking the Raja’s own property. He accord¬ 
ingly set aside the convictions and acquitted 
both the respondents. 

On behalf^of the ProvinciallGovernment, it 
has been contended that the decision of the 
learned District Magistrate is clearly erro¬ 
neous. It is contended that the right to take 
and kill all game and wild animals belongs 
to the tenant and not to the landlord, un¬ 
less such right to take and kill game, etc. 
has been reserved expressly or by implica¬ 
tion or unless by custom the proprietor and 
not the tenant is entitled to get the game 
and wild animals. It is admitted in this 
case that Mayadhari Naik (P. W. 2) was an 
occupancy tenant of the Raja Bahadur and 
there is no suggestion in the case that at 
the creation of the tenancy the landlord 
reserved to himself the sole right of killing 
game, wild animals and birds. It is con¬ 
tended that the right to kill game, wild 
animals and birds is an incident to posses¬ 
sion of property and that, apart from the 
circumstances which I have indicated, such 
right is given to the tenant upon the crea¬ 
tion of a tenancy. Mayadhar Naik, though 
an occupancy tenant of Plot No. 98 of vil¬ 
lage Garkola, was not in possession of this 
plot when these birds were shot. Mayadhar 
Naik in evidence stated that at that time 
the entire plot was cultivated by Sridhar 
Mahanti of Khidarpur and Bhramarbar 
Padhari of Daulatpur on the sanja system. 
In short the plot had been let to the culti¬ 
vators on payment of a fixed quantity of 
paddy. It would appear therefore that 
Mayadhar Naik was not the tenant in ac¬ 
tual possession of the plot. There is no sug¬ 
gestion however that on the day in question 
he was on the plot without the consent of 
his sub-tenants though there is no evidence 
of such consent. However, in my view, it is 
not necessary in this case to consider the 
precise position of Mayadhar Naik with 
regard to this plot. 

Mr. G. P. Das, the Public Prosecutor for 
Orissa, who has argued the case with great 
force on behalf of the Provincial Govern¬ 
ment has relied upon a number of authori¬ 
ties to establish the proposition that the 
right to take game belongs to the tenant 
and not to the landlord. He has pointed 
out that at Common Law in England the 
tenant is entitled to take and kill all wild 


animals on the land unless such right is 
reserved expressly or by implication by the 
landlord. He has contended that the Eng¬ 
lish Common Law is correctly stated in 
Woodfall’s Landlord and Tenant, Edn. 23, 
at p. 904. There it is stated : 

At Common Law the right to take and kill game 
(in which, as in all animals ferae naturae, there is 
no property) belongs to the tenant, and not to the 
landlord, by virtue of the tenant’s property in the 
land. It is and has long been very common, how¬ 
ever, for the landlord to reserve the right to the 
game in the contract of tenancy, and the Game 
Act, 1831, which did away with the numerous 
restrictions and qualifications whereby a tenant 
was almost invariably prevented, even in a case 
where the game did not happen to be reserved to 
the landlord, from enjoying his right to it, has 
specially protected such reservation. 

According to Mr. Das, such a rule is 
more appropriate to Indian conditions than 
English conditions because an occupancy 
tenant has a far greater interest in the land 
than a mere agricultural tenant in England 
who is in most cases a tenant from year to 
year, whose tenancy can be terminated by 
a year’s notice to quit. In India the occu¬ 
pancy tenant cannot be ejected by a mere 
notice to quit. He has a right in the land 
which is heritable and now transferable as 
long as he continues to pay his rent and use 
the land for the purpose for which the 
tenancy was created, and after his death 
his descendants cannot be ejected there¬ 
from. If the law of England gives a tenant 
from year to year a right to take and kill 
game and wild animals, a fortiori the Indian 
tenant should have such a right. It has 
been urged that the right of the tenant to 
take and kill game has been recognized by 
the Indian Courts, and reliance ha3 been 
placed on a number of cases, namely, 4 Mad 

268, 1 49 I C 198, 2 3 Pat 549 s and 3 P L T 
53. 4 It is to be observed that only the last 
case cited deals-with the respective rights 
of landlord and tenant, and the case in 3 
P L T 53, 4 deals not with game and wild 
animals and birds but with the right to 
take fish. 

In my view it is not necessary in this 
case to express any opinion as to the rights 
of either landlord and tenant to game, be¬ 
cause this case can be disposed of upon 
other grounds. In any event a Criminal 

1. Makath Unni Moyi v. Malabar Kandapuni 

Nair, (1882) 4 Mad 268. . 

2. Kishore Chandra v. Radha Gobind Das, (1919) 

6 A I R Pat 400=49 I 0 198. 

3. Emperor v. Artu Rautra, (1924) HAIR Pat 

564=80 I O 82=3 Pat 549=25 Cr L J 594. 

4. Henry Hill & Co. v. Sheoraj Rai, (1922) 9 

A I R Pat 9=64 I C 346=3 P L T 53. 
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Court is not an appropriate tribunal to de¬ 
cide difficult and complicated questions 
relating to rights of property. It appears to 
me upon the plain facts of this case that 
the respondents cannot be convicted of the 
offence of theft. In the solemn affirmation 
made by the complainant Chakradhar 
Behera (P. W. 1), it is clearly stated that 
the respondents took the bird from Chinta- 
mani Barik, because they claimed that the 
bird belonged to the Raj as it had been 
shot without authority. It is also clear from 
the evidence of Apurna Mud jet (P. W. 3) 
and Chintamani Barik (P. W. 6) that the 
respondents as officers of the Raj claimed 
the bird as belonging to the Raj because it 
had been shot without authority. If the 
two respondents took the bird believing that 
it belonged to the Raj as it had been shot 
without authority, then they could nob be 
guilty of the offence of theft. “Theft” is 
defined in S. 378, Penal Code, and the 
definition is in these terms : 

Whoever, intending to take dishonestly any 
moveable property out of the possession of any 
person without that person’s consent, moves that 
property in order to such taking, is said to com¬ 
mit theft. 

It is to be observed that the essential 
ingredient of theft is an intention to take 
dishonestly. Without such intention the 
taking of moveable property does not 
amount to theft. The word “dishonestly” 
is defined in S. 24, Penal Code, in these 
terms : 

Whoever does anything with the intention of 
causing wrongful gain to one person, or wrongful 
loss to another person, is said to do that thine 
“dishonestly.” 

Wrongful gain” and “wrongful loss” 
are defined in S. 23, Penal Code : 

‘Wrongful gain’ is gain by unlawful means of 
property to which the person gaining is Dot legal¬ 
ly entitled. ‘Wrongful loss’ is the loss by unlawful 

means of property to which the person losing it is 
legally entitled. 

In my view, a person cannot be said to 
act dishonestly, that is with an intention of 
causing wrongful gain to himself or his 
master or wrongful loss to another, when 
he takes moveable property which he be¬ 
lieves to belong to himself or his master. 
In short, if the person taking any moveable 
property does it under a bona fide claim of 
right, then he cannot be found guilty of 
the offence of theft. The defence of bona 

ii alm r ^bt has been recognized by 
all Courts in India, and Mr. Manuk who 

has argued the case with great ability and 

fairness on behalf of the respondents has 

cited a large number of cases. In 14 C W N 


403,° a Bench of the Calcutta High Court 
(Jenkins, C. J. and Woodroffe, J.) held that 
if an accused asserts a claim to a thing 
alleged to have been stolen by him, he 
should not be convicted unless the Court is 
in a position to say that the claim is a 
mere pretence. At page 409 Jenkins, C. J. 
observed : 

In this case it is clear that the petitioners who 
have been convicted assert a claim, and one who 
asserts a claim should not bo convicted of theft, 
unless tho Court is in a position to say that the 
claim is a mere pretence. This is the law as 
laid down in 9 C W N 974.0 Here it is impos¬ 
sible to say that tho claim is a mere pretence. 
Indeed, the lower Appellate Court contemplates 
that there must bo a civil suit about the tank 
which has given rise to the present criminal pro¬ 
ceedings. The result is that the rule must be made 

absolute, and the conviotion and sentence set 
aside. 


A similar view was taken by Mookerjee 
and Sheepshanks JJ. in 44 Cal 66. 7 lb was 
held in that case that the removal of pro¬ 
perty in the assertion of a bona fide claim 
of right, though unfounded in law and fact, 
does not constitute theft. But a mere colour¬ 
able pretence to obtain or keep possession 
of^ property does not avail as a defence. 
Whether the claim is bona fide or not must 
be determined upon all the circumstances 
of the case, and a Court ought not to con¬ 
vict unless it holds that the claim is a mere 
pretence. In this case the learned Judges 
cited and followed a statement of Sir Mat¬ 
thew Halo in his Pleas of the Crown (Vol. 1, 
pp. 508 and 509): 

It is the mind that makes tho taking of another’s 
goods to be a felony or a bare trespass only, but 
because the intention and mind are secret, the in¬ 
tention must bo judged by the circumstances of 
the fact, and though these circumstances are vari¬ 
ous and may sometimes deceive, yet regularly and 
ordinarily these circumstances following (sic) direct 
in this case. If A , thinking he hath a title to the 
horse of B, seiseth it as his own, or supposing that 
B holds of him, distrains the horse of B without 
cause, this regularly makes it no felony but a 
trespass, because there is a pretence of title, but 
yet this may be but a trick to colour a felony, and 
the ordinary discovery of a felonious intent is, if 
the party doth it secretly, or being charged with 
the goods denies it. 

The learned Judges also cited with ap¬ 
proval Sir Edward Hyde East’s statement 
of the law in his Pleas of the Crown, Vol. 2 
page 659 ; 

In any case, if there be any fair pretence of pro- 
perty or rig ht i n t he priso ner, or if it be brought 

5. Dhirendra Mohan v. Emperor, (1910114 C W NT 

408=5 IO 794=11 GrLJ 248. 

6. Hari Bhuimali v. Emperor, (1905) 9 0 W K 

974=2 CrLJ 836. 


7. Arfan All v. Emperor, (1917) 4 A I R Cal 648 
=36 I O 136 = 44 Cal 66 = 17 Or L J 456= 
20CWN 1270. 
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into doubt at all, the Court will direct an acquit¬ 
tal ; for it is not fit that such disputes should be 
settled in a manner to bring men’s lives into 
jeopardy. 

This view of the law was followed in this 
Court by Atkinson, J. in 39 I C 475. 8 In 
that ease the learned Judge laid down that 

a man who honestly believes that he is taking 
away property from his own land cannot and 
ought not to be convicted of theft. 

The learned Judge went further and held 
that : 

If a claim of title to property is honestly made 
and is not merely colourable, then the jurisdiction 
of the Criminal Court is ousted. 

It was perhaps unnecessary to deal with 
the question as to whether the jurisdiction 
of the Court is ousted when a bona fide 
claim of right is made. It appears to me 
sufficient to say that if such a claim is 
honestly made, then no conviction for theft 
can possibly be made. In a later case of 
this Court, 16 P L T 645, 9 Dhavle J. also 
gave effect to the defence of a bona fide 
claim of right. In the present case the sup¬ 
posed owner, namely the Raja Bahadur of 
Kanika, did not himself claim the bird and 
the claim was made by his servants acting 
on his behalf. A servant may well be in a 
stronger position than his master, because a 
servant might, in certain circumstances, 
honestly believe that his master was the 
owner of certain property, whereas the 
master might well know that he was not. 
The position of a servant was considered by a 
Full Bench of the Calcutta High Court in 9 
OWN 974.° In that case it was held that the 
Criminal Court should not convict of theft 
any person who asserts a claim of right un¬ 
less it is in a position to say that that claim 
is a mere pretence. It was further held 
that a servant should not be held guilty 
of the offence of theft when what he did 
was at his master’s bidding, unless it should 
have been shown that he participated in his 
master’s knowledge of the dishonest nature 
of the acts. There must be some evidence 
before the Court from which such know¬ 
ledge on the part of the servant can be 

inferred. 

It appears to me that these cases clearly 
establish that if the present respondents 
honestly believed that the bird belonged to 
the Raj they cannot be convicted of theft. 
As I have stated earlier, the witnesses for 
the prosecution make it clear that the bird 

8. Sadasiv Singh v. Emperor, (1917) 4 AIR Pat 
40=39 I 0 475=18 CrLJ 507. 

9. Ram Brich Lai v. Emperor, (1935) 22 A I R 
Pat 472 = 169 I C 346 = 37 Or L J 91 = 16 
P L T 645. 


was taken from Chintamani Barik because 
the respondents claimed that it belonged to 
the Raj as it had been shot without autho¬ 
rity. That is even admitted in the solemn 
affirmation filed with the petition. It is 
clear that the Kanika Raj has over a long 
period of time claimed the sole right to kill 
and take wild animals on Raj lands. The 
Raj has claimed the right to forbid the kill¬ 
ing and taking of such animals without 
permission and has from time to time made 
known its views. As far back as the year 
1907 a notice (Ex. C) was published in a 
local paper called “The Star.” This notice 
is printed at p. 32 of the paper-book and 
was actually issued on 1st February 1907. 
The notice is in these terms : 

The public are hereby iu formed that shooting 
without permission, within the limits of Killah 
Kanika is strictly prohibited. The jungle in lands 
named ‘Kalibhanja Dian’ and ‘Baguli Dian’ are 
reserved and persons entering them, without per¬ 
mission, on any account, will be dealt with as 
trespassers. 

Any gentleman wishing to visit the estate for 
sporting purposes should apply for permission to 
the Manager at Ganja, the quarters of the estate. 

It is not denied that such a notice was 
issued, but it is contended that the notice 
applies only to strangers. There oan be no 
doubt, however that the person who issued 
the notice must have been under the im¬ 
pression that all game belonged to the Raj. 
The public were informed that shooting 
without permission within the limits of the 
Raj was strictly prohibited, that is shoot¬ 
ing on either land in the Raja’s possession 
or in the possession of tenants. The word¬ 
ing of the notice is wide enough to cover 
all types of land in the Raj. Shooting on all 
such land is forbidden, and even if the no¬ 
tice was intended to apply to strangers it is 
clear that the Raj claimed the right to the 
shooting on land in the occupation of 
tenants. If the tenants were entitled to 
grant permission, then obviously the Raj 
could not insist on its right to give permis¬ 
sion. The form of the notice suggests clearly 

in my view that even as early as 1907 the 
Raja of Kanika claimed the sole right to 
take and kill game within the Raj. In the 
trial Court a large number of documents 
were adduced in evidence on behalf of the 
respondents with a view to showing that 
the Raj insisted that no one was entitled to 
shoot within the confines of the Raj with¬ 
out express permission. The rules of the 
Forest Department of the Raj were put in 
evidence and also a number of applications 
for licenses and the licenses granted. It was 
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urged in the Court below that these docu¬ 
ments showed that by custom the Raja 
Bahadur had the sole right to take game. 
Mr. Manuk has not asked us to hold that 
the documents established any custom, but 
he has asked us to hold that these docu¬ 
ments show that for a loDg period of time 
the Raja Bahadur of Kanika has rightly or 
wrongly claimed to have the sole right to 
take and kill all game and wild animals 
within the Raj. 

In my judgment, the evidence adduced 
in this case undoubtedly shows that the 
owner of the Kanika Raj has always claim¬ 
ed the game. Such a claim may or may not 
be well-founded, and I express no opinion 
whatsoever upon it. It is sufficient in this 
case for me to hold that such a claim has 
been and is now being put forward. There 
is nothing whatsoever to suggest that such 
a claim is not bona fide. That being so, it 
is impossible to hold that the respondents 
who were Raj servants were claiming this 
bird dishonestly. As servants of the Raj, 
they knew that the Raj claimed all game 
shot without permission, and it appears to 
me that they took this bird believing that 
the Raj was entitled to it. They said so 
when they took the bird, and I have no 
reason whatsoever to doubt that their 
action was due to the undoubted claim of 
the Raj. 

It was contended that the defence put 
forward on behalf of the respondents clearly 
shows that they were not actuated by a 
bona fide claim of right when they took the 
bird. One of the defences was that the bird 
was not shot on Mayadhar’s plot but on 
anabadi or uncultivated land of the Raj. Un¬ 
cultivated land of the Raj would, of course, 
be in the Raj’s possession, and prima facie 
he would be entitled to shoot all wild ani¬ 
mals upon it. It has been urged that the 
very fact that this defence was put up 
shows that the respondents were not acting 
honestly. It is true that both the Courts 
found that this defence was not established; 
but in my view the important point of time 
is the actual moment the bird was taken 
from Chintamani Barik. At that moment 
did the respondents believe that the bird 
really belonged to the Raj? If they did, 
then it must be held that their claim was a 
bona fide one. Nothing that occurred after¬ 
wards can really affect the matter. In my 
judgment, the evidence for the prosecution 
establishes that these respondents did no¬ 
thing more than seize property which they 

honestly believed belonged to their master. 

1940 P/75 & 76 


That being so, they could not be convicted 
of theft. 

It appears that this point was never 
raised before the Courts below. Had such a 
point been taken, there would in all pro¬ 
bability have been no appeal. In my judg¬ 
ment, the respondents in this case acted 
under the honest belief that the bird be¬ 
longed to the Raj and that concludes the 
matter. Again, I wish to make it clear that 
I express no opinion whatsoever upon the 
question as to whether the Raj’s claim to 
game wild birds and animals on the land of 
occupancy or other tenants is or is not well 
founded in law. That is a matter which can 
only be determined in appropriate proceed¬ 
ings in another Court. For the reasons which 
I have given, 1 would dismiss this appeal. 

Yarma J. — I agree. 

Mr. G. P. Das, the learned Public Prose¬ 
cutor for Orissa, has tried to show that the 
acquittal was wrong by urging that neither 
the Raj nor its servants could have any 
rights to the birds shot by Apurna Munjet 
(P* W. 3) on plot No. 98 which was an occu¬ 
pancy holding of Mayadhar Naik (P. W. 2). 
The Criminal Court is not the proper forum 
to establish the relative rights of a landlord 
and a tenant to game birds, and it is not 
necessary on the materials before us to go 
into that complicated question. In this case 
we have to see whether a case of theft has 
been made out. “Theft,” as defined in S. 378, 

-P* C., is committed when property is 
removed dishonestly from the possession of 
another person. It is evident therefore that 
if the removal of the property is not dis¬ 
honestly made, the charge of theft cannot 
sustain. In this case, whether the taking of 
the birds, worth about one rupee, was dis¬ 
honest or not can be gathered from what 
the complainant himself stated on solemn 
affirmation. He stated that the accused ask¬ 
ed Chintamani Barik from where he had 
received the birds, and 

Chintamani Barik told them that he received 
the bird from me and that he was taking it to my 
house. On hearing this they said that the bird was 
killed without their permission from the estate and 
they should not allow him to take that bird. Under 
orders of the Circle Officer, Puma Chandra Singh 
snatched away the bird from Chintamani Barik 
and took it to their Kutcherry house. 

Ifc is clear from this statement that the 
accused asserted a right to the bird as ser¬ 
vants of the Raj. A petition of complaint 
was also subsequently filed by the Forest 
Jamadar of the Raj on 10th December 1938, 
against Chakradhar Behera (the complain¬ 
ant in this case), M. Apurna and Chintamani 
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Naik, and it was alleged in this petition 
that these persons took the dead bird from 
land owned and held by the Raj and mis¬ 
appropriated the same and therefore they 
should be summoned and tried. It was fur¬ 
ther stated therein that the Sub-Divisional 
Officer had already been informed of the 
incident on the date of the occurrence and 
the delay in filing the petition was due to 
the fact that permission of the Raj had to 
be obtained beforehand. Taking the two 
complaints together, it is clear that the as¬ 
sertion of the right of the Raj to game birds 
is a fact supported by the statements of the 
complainant himself in this case. This as¬ 
sertion of right is a very old one, and in 
this case the accused asserted that right as 
servants of the Raj. In such circumstances 
they cannot be said to have removed the 
dead bird dishonestly unless it be held that 
the assertion was a mere pretence. On the 
evidence to which reference has been made 
in the judgment just now delivered, coupled 
■with the statements of the complainant of 
this case and the Forest Jamadar of the Raj, 
I am of opinion that the case falls within 
the principle laid down in 9C WN 974.° 
The acquittal of the accused in this case 
cannot therefore be recalled, and I would 
dismiss the appeal. 

G.N./R.K. Appeal dismissed . 

* A. I. R. 1940 Patna 594 

Harries 0. J. 

Bhobani Naik — Appellant. 

v. 

Balaram Dhal — Respondent. 

Appeal No. 19 of 1938, Decided on 25th 
August 1939, from appellate order of Diet. 
Judge, Cuttack, D/- 22nd December 1937. 

# Civil P. C. (1908), O. 21, R. 2— Uncerti¬ 
fied payment cannot be certified after judgment- 
debtor's objection that execution application is 
time barred — Such payment cannot be re¬ 
garded as saving limitation. 

An uncertified payment relied upon by the de¬ 
cree-holder to save limitation for application for 
execution cannot be certified after the judgment- 
debtor has raised an objection that the application 
Is out of time. The payment not being certified as 
required by law cannot be regarded by the Court 
as savins limitation : A I R 1928 All 629 (F B), 
Foil . [P 594 C 2; P 596 0 1) 

B. N. Dutta and H. P. Bhagat — 

for Appellant . 

Judgment. — This is an appeal against 
an order of the learned District Judge of 
Cuttack dismissing an appeal from an order 
of the learned Munsif of Kendrapara dis¬ 
allowing a judgment-debtor’s objection in 
execution proceedings. The appellant is a 


judgment-debtor and the respondent is a 
decree-holder. The respondent obtained a 
decree on 30th May 1933 and first put it 
into execution on 15th September 1933. 
This execution case was disposed of on 3rd 
January 1934. The next application for en¬ 
forcing the decree was not made until the 
expiry of three years from the date of the 
disposal of the first execution case. The 
judgment, debtor therefore raised the plea 
of limitation. The decree-holder wanted to 
save limitation by alleging several payments 
but none of these payments appeared in the 
handwriting of the judgment-debtor and 
the learned Munsif held that these pay¬ 
ments did not save limitation. The decree- 
holder then filed an amended petition by 
which he sought to amend his original peti¬ 
tion by inserting therein that the judgment- 
debtor had made another payment of Rs. 
14 within three years of the date upon 
which the first application was finally dis¬ 
posed of. It was said that this payment was 
recorded in the handwriting of the judg¬ 
ment-debtor or at least that a statement of 
the fact of payment was signed by him. 
Both the Courts below have held that this 
payment saves limitation and have dis¬ 
missed the judgment-debtor’s objection. It 
has been argued before me by the learned 
advocate for the appellant that it was not 
open to the Court to consider this payment 
having regard to the provisions of O. 21, 
R. 2, sub-r. (3). That sub-rule provides that: 

A payment or adjustment which has not been 
certified or recorded as aforesaid shall not be recog¬ 
nized by any Court executing the decree. 

This payment had not been certified and 
the question arises whether or not it can be 
taken to save limitation. It has now been 
held by all the Courts that an uncertified 
payment cannot be considered. It has how¬ 
ever been held that a decree-holder can 
certify an alleged payment after he has 
made an application for execution so as to 
be able to prove that payment in the exe¬ 
cution proceedings, but in A I R 1928 All 
629, 1 a Full Bench held that he could not 
certify an alleged payment after any objec¬ 
tion bad been taken either by an officer of 
the Court before the issue of notice or by 
the judgment-debtor when he appears to 
contest the application for execution. It 
appears to me that the present case comes 
entirely within the Allahabad Full Bench 
case and I must follow it. Here payment 
was relied upon and it wa s not evep put 

1. Joti Prasad v. Srichand, (1928) 16 AIR All 629 
=112 I 0 73=51 All 237=26 ALJ 966 (F B) 
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forward until the judgment-debtor had 
objected that the application was out of 
time and it was then too late to certify pay¬ 
ment in order that the payment could be 
used to save limitation. This point appears 
to have been overlooked by both the Courts 
below and is not dealt with by them. In 
my view, this payment as it had not been 
certified as required by law could not be 
regarded by the Courts as saving limita¬ 
tion and accordingly the judgment debtor’s 
objection should have been allowed and the 
decree-holder's application dismissed. The 
result therefore is that I allow this appeal, 
set aside the orders of the Courts below 
and allow the judgment-debtor’s objection 
and dismiss the application for execution. 
The appellant must have his costs of this 
appeal and the costs in the Courts below. 

d.s./r.k. Appeal allowed . 
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Harries C. J. and Varma J. 
Mohamed Habib — Appellant 


v. 

Emperor . 

Criminal Appeal No. 19 of 1940, Decided 
on loth March 1940, from decision of Sess. 
Judge, Darbhanga, D/- 13th January 1940. 

Penal Code (1860), Ss. 300, Exception 2, 304 
— Deceased who was aggressor coming with 
stick and causing injuries to accused — Accused 
hitting back assailant and causing injuries on 
head resulting in death— Accused held did not 
exceed right of private defence. 

Deceased, who was the aggressor, came to the 
scene of occurrence with a stick and caused injuries 
to the accused who in his turn hit back the assail¬ 
ant and caused injuries on the head which ulti¬ 
mately resulted in his death : 


Held that it could not be said that the accused 
had exceeded the right of private defence, if at the 
time he inflicted the injuries he did not realizo 
that they were of a very serious nature, 

[P 59C C 2] 

Held further that since tho skull was not 
fractured, and it was duo chiefly to the pressure 
on the brain that death ultimately resulted, it 
could not be said that tho injury inflicted by the 
accused on deceased’s head was of an unusually 
severe nature or that it- was intended to be so. 


K. 


[P 696 C 2] 

Banerji and K. P. Varma — 


for Appellant . 

Government Pleader — for the Crown . 

Yarma J. — This is an appeal on behalf 
of one Mohamed Habib who has been con¬ 
victed by the Sessions Judge of Darbhanga, 
under S. 304, I. P. O., and sentenced to 
wo years rigorous imprisonment. Two 
other persons, Abdul Sattar and Sheikh 
balim, stood their trial before the same 


Court but they have been acquitted by the 
learned Sessions Judge. The occurrence is 
said to have taken place-on 19fch July 1939, 
at village Andhri which is at a distance of 
12 miles from Police Station Darbhanga. 
On that date the Sub-Assistant Surgeon 
from village Sakri, which is at a distance of 
five miles from Andhri, was summoned to 
attend to the injuries on Wahab at 8 p. M. 
He came and gave first-aid and advised 
them to take the injured person to the hos¬ 
pital. Wahab was taken to the hospital but 
he died without recovering consciousness. 
Habib, the present appellant, happens to be 
the youngest of four brothers. The eldest 
was Wahab, the deceased; the next was 
Razaque ; and the third was Sattar. It is 
said that these brothers have gob a cousin 
Saleem. The prosecution case is that Sattar 
and Habib were sitting at about 4 P. m. at 
the door of Saleem. Wahab went there and 
asked his brothers to take back the regis¬ 
tered deed from the Registration Office and 
then divide the belagan lands, adding that 
delay would entail fine. The receipt hap¬ 
pened to be in the name of Habib. Sattar 
and Habib refused. Then Wahab asked for 
the receipt, so that he might take back the 
document. This led to an altercation and 
abuses, and on the orders of Ziarul Haque, 
who is said to be a father-in-law of Habib,* 
to assault, Habib struck Wahab on the head 
with a lathi, and Saleem struck him on the 
right wrist. It is said that Sattar and Hafiz, 
son of Ziarul Haque, also struck Wahab 
with lathis. Wahab in self-defence hit Habib 
and Sattar. Wahab fell down senseless into 
a tank close by, and then the others turned 
on the complainant Razaque and chased 
him, but he ran away. Majeed is said to 
have taken out Wahab from the tank, and 
Wahab was taken to his own house. 

The case of the accused is to be gathered 
from the written statement. Tho accused 
did not make any definite statement before' 
the committing Magistrate and in the Ses¬ 
sions Court, although Habib admitted that 
there was a fight between the four brothers 
on account of a share of their aunt’s pro¬ 
perty, he did not know who hit whom, nor 
did he admit having hit anybody in the 
fracas. It may be noted that Abdul Razaque 
was found to have an abrasion with a 
swelling on the left forearm about two days 
old. Sattar succeeded in proving that he 
had an abrasion with a swelling on the left 
leg, a bruise with swelling on the back of 
the left knee, a swelling on the left forearm, 
and also a bruise on the left arm. Habib 
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had a swelling on the left index finger and 
the thumb, and a swelling on the left 
forearm. The injuries on Wahab were these: 
(1) fracture of the right ulna, (2) a lacerated 
longitudinal wound 2" x scalp deep on 
the vault of the skull about 1" to the right 
of the middle line. On dissection, there was 
found ante mortem clot around the wound. 
The doctor noticed an injury also on the 
chest but that injury does not seem to have 
been the result of an assault on Wahab ; it 
might have been due to a fall after having 
received the injuries on the head and the 
arm. Death, according to the doctor, was 
due to the injury on the head and the pres¬ 
sure caused on the brain on account of that 
injury. In the post mortem report the 
doctor says ‘‘the death in my opinion was 
due to shock and compression due to the 
head injury.” 

The trial was with the aid of three asses¬ 
sors. The first assessor was of opinion that 
Habib was not proved to have hit Wahab 
on the head, nor that Sattar or Saleem 
caused grievous hurt to Wahab; the second 
assessor was of opinion that the charge was 
not proved and the third assessor was also 
of the same opinion as the second one. The 
first information report in this case was 
lodged not earlier than 21st July 1939, at 
8 A. M. although the occurrence is said to 
have taken place on 19feh July 1939 at 4 
p. M. The learned Sessions Judge has not 
accepted the defence version of the occur¬ 
rence inasmuch as he says that it was not 
proved that the occurrence took place at 
the field which was the subject-matter in 
dispute. So far as the prosecution version 
is concerned, he considers that the delay in 
lodging the first information report should 
lessen our confidence in the exactness of 
the report. Of the eyewitnesses examined 
in support of the prosecution story, he 
relies to a certain extent upon the evidence 
of Zainul (P. W. 3) and Sadaruddin (P. W. 
4); but he does not rely upon the evidence 
of Sundar Sao (P. W. 5). Without going 
into the details of the evidence, this case 
can be disposed of on the findings of the 
learned Judge himself. After having dis¬ 
carded the evidence of one of the eyewit¬ 
nesses, and that for very good reasons, he 
was of opinion that it. was Wahab, the 
deceased, who was the aggressor.- He says 
that according to- the evidence it was 
Wahab who first came to the spot carrying 
a stick, and that Habib and Sattar at the 
time had no weapons. It was however not 
clear from the prosecution evidence when 


and how they got the weapons. Now, on 
these findings the question that arises is 
whether it could be said that the appellant 
had a right of private defence. Wahab came 
to the place with a stick in hand. There is 
no doubt that some injuries were caused to 
Habib by means of a stick. Under those 
circumstances, if he hit back and caused 
injuries to his assailant which ultimately 
resulted in death, it cannot be said that he 
exceeded the right of private defence, if at 
the time he inflicted the injuries he did not 
realize that they were of a very serious 
nature. Looking at the nature of the injury 
caused on the head of Wahab, which ulti¬ 
mately caused the death of Wahab, it 
appears that the skull was not fractured ; 
and it was due chiefly to the pressure on 
the brain that death ultimately resulted. It 
cannot therefore be said that the injury 
inflicted by the appellant on Wahab’s head 
was of an unusually severe nature or that 
it was intended to be so. It appears, there¬ 
fore, that the appellant had in the circum¬ 
stances a right of private defence which he 
did not exceed in protecting himself against 
his assailant. I would therefore allow the 
appeal, set aside the conviction* and sen¬ 
tence passed upon the appellant and direct 
that he be acquitted and set at liberty 
forthwith. His bail bond, if any, will be 
cancelled. 

Harries C. J.—I agree. 

g.n./r.k. Appeal allowed . 
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Dhavle and Chatterji JJ. 

Harnarain — Judgment-debtor — 

Appellant. 

v. 

Dayabhai Hira Chand — Decree-holder 

— Respondent. 

Appeal No. 335 of 1938, Decided on 11th 
April 1940, from original order of Sub- 
Judge, Motihari, D/- 15th November 1938. 

(a) Limitation Act (1908), Art. 183 — ‘Re¬ 
vivor* explained — Issue of notice under O. 21, 
R. 22 does not amount to revivor. 

To constitute a revivor of the decree there mast 
be expressly or by implication a determination that 
the decree is still capable of execution and decree- 
holder is entitled to enforce it. In other words, 
there must be an order for execution which 
amounts tp a decision that the decree is capable of 
execution.'The issue of a notice under O. 21, R. 22 
must be distinguished from an order for issue of 
execution. The former does not constitute a “revi¬ 
vor” within the meaning of Art. 183 : A I B 1925 
Cal 668 , Bel . on . [P 598 0 1] 
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(b) Limitation Act (1908), Art. 183—Revivor 
—Proceeding for obtaining leave under O. 21, 
R. 50 is not revivor. 

The proceeding for obtaining leave under O. 21, 
R. 50 is not an application for execution, nor does 
the leave granted amount to any order for execu¬ 
tion. Hence it does not amount to revivor. 

x w [P 598 0 1] 

(c) Limitation Act (1908), Art. 183—Decree 
against firm — One partner arrested in execution 
—This does not amount to revivor against another 
partner not party to execution proceeding. 

As a general rule nobody can be prejudicially 
affected by any judicial order to which he is not a 
party. Art. 182 is an exception to this general rule. 
A similar exception cannot be imported into Art. 
183. when it is silent about it. Hence, where in exe¬ 
cution of a decree against a firm an order for 
arrest is issued against one of the partners, the 
order is revivor so far as that partner is concerned 
but it does not amount to revivor as against another 
partner who was not party to execution proceed¬ 
ing : A I R 1918 Mad 513 and AIR 1916 Mad 
1038 , Bel. on. [p 698 0 2] 

B. N. Mifcfcer, K. N. Moifcra, A. K. Mitter 
and Raj Kishore Pd. — for Appellant . 

Chatterji J. —This appeal arises out cf 
a proceeding in execution of a money de¬ 
cree. The decree was obtained on 7th 
November 1924, by the respondent against 
the firm of Chunilal Madan Lai in Original 
Suit No. 4849 of 1922 of the Bombay High 
Court. On 24th September 1925, the decree- 
holder applied for execution in the Bombay 
High Court praying for arrest of Madan 


Lai Srinivas, one of the partners in the 
firm of Chunilal Madan Lai. On that peti¬ 
tion an order was passed by the Court on 
14th October 1925, for the arrest of Madan 
Lai Srinivas. The execution case, however, 
proved infructuous. In 1936, the decree- 
holder got the decree transferred to the 
Court of the Subordinate Judge of Motihari 
and filed an application in that Court on 
23rd April 1936, for execution of the decree 
against Har Narayan Chuni Lai, alleged to 
be one of the partners of the firm Chunilal 
Madan Lai. The Execution Case No. 120 of 
1936, which was started on that application, 
was dismissed for default on 9-2-1937. 

The present application for execution 
was filed on 19th February 1937, in the 
same Court against the same judgment- 
debtor, namely Har Narayan Chuni Lai. 
The latter opposed the application mainly 
on the ground that it was barred by limi¬ 
tation. This objection has been overruled 
and the execution case has been ordered to 
proceed. Hence this appeal by the judg¬ 
ment-debtor. Har Narayan Chuni Lai. The 
only question raised in this appeal is that 
of limitation. The decree under execution 
being passed by the Bombay High Court on 
its original side, the case will be governed 
by Art. 183, Limitation Act. That Article 
runs as follows: 


Description of 
application. 

Period of 
limitation. 

Time from which period begins to run. 

To enforce a judgment, 
decree or order of any 
Court established by Ro- 
yal Charter in the exer¬ 
cise of its ordinary origi¬ 
nal civil jurisdiction, or 
an order of His Majesty 
in Council. 

Twelve 

years. 

When a present right to enforce the judgment, decree or order 
accrues to some person capable of releasing the right; 

Provided that when the judgment, decree, or order has been 
revived, some part of the principal money secured thereby or some 
interest on such money has been paid or some acknowledgment of 
the right thereto has been given in writing signed by the person 
liable to pay such principal or interest or his agent, to the person 
entitled thereto or his agent, the twelve years shall be computed 

from the date of such revivor, payment or acknowledgment as 
the case may be. 


The decree was passed on 7th November 
1924, and the present execution was filed 
on 19th February 1937, that is to say, be¬ 
yond 12 years. The learned Subordinate 
Judge has held that the orders passed in 
the previous execution proceedings in 1925, 
and 1936, operate as “revivor" within the 
meaning of Art. 183. The term “revivor" 
has. not been anywhere defined or explain¬ 
ed in the Limitation Act, but judicial deci¬ 
sions have laid down that 

to constitute a revivor of the decree there must be 
expressly or by implication a determination that 
the decree is still capable of execution and the 
decree-holder is entitled to enforce it. 

In other words, there must be an order 


for execution which amounts to a decision 
that the decree is capable of execution. It 
will be enough to refer here to the Full 
Bench decision of the Calcutta High Court 
in 43 Cal 903 1 which was approved by the 
Privy Council in 54 Cal 500. 2 So far as the 
Execution Case No. 123 of 1936 is concern¬ 
ed, it appears from the order sheet of that 


case, oi wnicn tne record was called for by 
us, that notice under O . 21, R. 22, Civil 

1. Chutterput Singh v. Sait Sumari Mai, (1916) 
3 A I R Cal 488=36 I C 602=43 Cal 903=20 
OWN 889=23 CLJ 646 (F B). 

Behari Chatterji v. Naraindas Dutt, 
(1927) 14 A I R P C 73=101 I C 24 = 54 I A 
129=54 Cal 500 (P C). 
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P. C. f was issued, but it could Dot be served 
and as the decree-holder did Dot take any 
further steps the case was dismissed for de¬ 
fault. Thus, there was no order for execu¬ 
tion passed in that case. The issue of a 
notice under O. 21, R. 22 must be distin¬ 
guished from an order for issue of execution. 
It cannot be said that in that ca9e there 
was any decision, express or implied, that 
the decree was capable of execution. The 
proceedings in that execution case therefore 
do not constitute a “revivor” within the 
meaning of Art. 183, Limitation Act. This 
view is supported by the decision of the 
Calcutta High Court in 41 C L J 159. 3 

It appears that before the decree was 
transferred for execution to the Motihari 
Court leave was obtained under O. 21, 
R. 50 (2), Civil P. C., from the Prothono- 
tary and Senior Master of the Bombay 
High Court to execute the decree against 
the appellant Har Narayan Chuni Lai as a 
partner in the judgment-debtor firm. The 
effect of the loavo so granted is that Har 
Narayan Chuni Lai is liable under the de¬ 
cree. In other words, he must be deemed 
to be a judgment-debtor. The proceeding 
for obtaining leave under O. 21, R. 50 is 
not an application for execution, nor does 
the leave granted amount to any order for 
'execution. The execution case of 1925 how¬ 
ever stands on a different footing. In that 
case an order was passed on 14th October 
1925, for arrest of Madan Lai, one of the 
partners of the judgment-debtor firm. This 
order amounted to a determination that the 
decree was capable of execution. Prima 
facie this order would operate as a “re¬ 
vivor.” 

But it is contended by Mr. B. N. Mitter 
for the appellant that the execution of 1925 
being taken out against Madan Lai and the 
order for execution being passed against 
him, it may operate as a “revivor” as 
against him but not against the present ap¬ 
pellant Har Narayan Chuni Lai who was 
not a party to that proceeding. The fact 
that in 1936 leave had to be obtained under 
O. 21, R. 50 (2) to execute the decree 
against Har Narayan Chuni Lai makes it 
obvious that he was not a party to the exe¬ 
cution proceeding of 1925. The question 
then arises whether as against him the 
order dated 14th October 1925, passed in 
the execution proceeding of 1925, operates 
as “revivor.” The execution was taken out 

3. Amulya Ratan Banerjee v. Banku Behari, 
(1925) 12 A I R Cal 668=87 I C 61=41 CLJ 
159. 


against Madan Lai and the order was pass 
ed for his arrest. The present appellant 
was not a party to the proceeding. He can¬ 
not be bound by any order for execution 
passed in that proceeding. The order dated 
14th October 1925 therefore cannot be said 
to operate as a “revivor” so far as he is 
concerned. But it may be said that the de¬ 
cree being against the firm, the order dated 
14th October 1925, which was passed 
against one of the partners will operate as 
against the other partners as well, whether 
they were named in the proceeding or not. 
Mr. B. N. Mitter’s answer to this argument 
is that the position of the different partners 
being that of joint judgment-debtors, exe¬ 
cution against one of them will not operate 
as a “revivor” within the meaning of Art. 
183, Limitation Act. He relies on the deci¬ 
sion in 40 Mad 1127 4 in which it was held 
that an order of revivor of a decree against 
two persons jointly, when made on an 
application for execution against only one 
of them, does not keep the decree alive as 
against the other. That is a decision up¬ 
holding in appeal the judgment of Bake- 
well J. in 38 Mad 1102. 6 In the latter case 
Bakewell J., pointing out the distinction 
between Arts 182 and 183, Limitation Act, 
observed as follows: 

The fact that the Legislature has expressly pro¬ 
vided for one case of joint debtors and omitted to 
make the same provision for another case appears 
to me to show an intention to place the two cases 
on a different footing. 

In Art. 182 there is a distinct provision 
that 

where the decree or order has been passed, jointly 
against more persons than one, the application, if 
made against any one or more of them, or against 
his or their representatives, shall take effect against 
them all. 

But Art. 183 makes no such provision. 
As a general rule nobody can be prejudici¬ 
ally affected by any judicial order to which 
he is not a party. The above stated provi¬ 
sion in Art. 182 is an exception to this 
general rule. A similar exception cannot be 
imported into Art. 183 when it is silent 
about it. I agree with the view taken in 38 
Mad 1102 5 and 40 Mad 1127 4 and I think 
the principle will equally apply where the 
decree is against a firm. It therefore follows 
that the order passed in the execution pro¬ 
ceeding of 1925 does not operate as a “revi¬ 
vor” as agaiD9t the present appellant. It mus t 

4. Krishuaija v. Gajendra ISaidu, (1918) 5 A I R 

Mad 513 = 40 I 0 608 = 40 Mad 1127 = 33 
MLJ 533. 

5. James Russel McLaren v. U. Veerlah Naidu, 

(1916)3 AIR Mad 1038=32 IG 1003=38Mad 
1102 . 
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be observed that the execution of 1925 was 
taken out within one year after fche passing 
of the decree. A notice under O. 21, R. 22 
was therefore not necessary nor does it ap¬ 
pear to have been issued. Now from the 
judicial decisions bearing on the interpre¬ 
tation of the term “revivor” it appears that 
it had its origin in the old practice prevail¬ 
ing in the Supreme Court according to 
which execution could not issue upon judg¬ 
ments more than a year old without issuing 
a writ of scire facias against the defendant. 
The idea seemed to have been that a judg¬ 
ment not enforced within one year became 
dormant and a proceeding was necessary to 
revive it. The procedure for revivor of 
judgment was to issue the writ of scire 
facias which as explained in 36 Cal 543° 
“was a judicial writ issued for the purpose 
of substantiating and carrying into effect an 
antecedent judgment.” An analogous proce¬ 
dure for revivor of judgment was introduced 
into the original side of Chartered High 
Courts in India. 

This procedure was subsequently embo¬ 
died in Ss. 215 and 216 of Act 8 of 1859 
which were replaced by Ss. 248 and 249, 
Civil P. C., 1882 (now O. 21, Rr. 22 and 23 
of the Code of 1908). Under these provi¬ 
sions, where an application for execution of 
a decree more than one year old is made, a 
notice is required to issue to the person 
against whom execution is applied for call¬ 
ing upon him to show cause why the decree 
should not be executed against him. If he 
does not appear or does not show cause to 
fche satisfaction of the Court, the Court 
orders the decree to be executed. The order 
for execution thus made operates as a “re¬ 
vivor.” Primarily, therefore, the term “revi¬ 
vor” applies to a case where the order of 
revivor was made in a proceeding for exe¬ 
cution of a decree more than a year old. 
But, upon an examination of the reported 
decisions, it seems to me that the procedure 
for 1 revivor” would include all cases where 
notice is required to be issued against the 
judgment-debtor before any order for exe¬ 
cution can be made. “Revivor,” to quote 
the words of Woodroffe J., from the above 
cited case in 43 Cal 903, 1 means “a deci¬ 
sion holding that fche decree is still capable 

of execution.*' 

. This implies that fche decision must be 

given after notice to fche judgment-debtor. 

Where therefore there is no provision for 

fche issue of any notice before an order for 

6. Jogendra Ohundra Roy v. Syam Das, (1909) 36 
Cal 543=1 I 0 168=9 0 L J 271. 


execution can be made, there can hardly be 
a revivor.” No such notice was necessary 
in the execution proceeding of 1925. No 
doubt O. 21, R. 37, Civil P. 0., as amended 
by the rules of this Court, provides for the 
issue of notice before issuing a warrant of 
arrest, but under fche rule, as it stood in 
1925 — and this was fche rule under which 
fche Bombay High Court passed fche order 
for arrest dated 14fch October 1925 — the 
issue of notice was discretionary. There is 
also nothing to show that such notice was 
issued in the proceeding of 1925. In fche cir¬ 
cumstances, I do not think fche order for 
arrest passed in that proceeding can be re¬ 
garded as a “revivor.” However, this is a 
point which is not free from difficulty and 
in fche view which I take of fche case it is 
unnecessary to pronounce any definite opi¬ 
nion on it. I have proceeded on fche assump¬ 
tion that fche order dated 14fch October 
1925 would operate as a “revivor” so far 
as Madan Lai is concerned. In my view fche 
present execution is barred by limitation. 

I would accordingly allow fche appeal and 
dismiss fche execution case as barred by 
limitation. As there is no appearance on be¬ 
half of fche respondent, I would make no 
order as to costs. 

Dhayle J. — I agree. 

d.s./r.k. Appeal allowed • 
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Harries C. J. and Chatterji J. 

Becharam Mallik 

v. 

Khas Joyrampur Colliery 

Civil Ref. No. 3 of 1939, Decided on 
12th February 1940, made by Commis¬ 
sioner, Workmen’s Compensation, Dhanbad, 
D/- 27fch September 1939. 

& (a) Workmen*!Compensation Act(1923),S.3 

—Workman under no obligation to use convey¬ 
ance provided by employer — Workman meet¬ 
ing with accident while proceeding to work in 
aforesaid conveyance—Accident cannot be said 
to occur in course of employment. 

Where a workman Is under no obligation to use 
the lorry provided by the employer for taking the 
workmen from their homes to the mine and back 
but can use it or not as he felt inclined, then he is 
under no obligation to his employer to use the con¬ 
veyance, and therefore he cannot be said to be 
acting in fche course of his employment when he is 
injured while proceeding to his work in the con¬ 
veyance : (1926) 19 Butt Workmen's Comp . Case 
119 1 (1938) 1 Butt Workmen's Comp. Case Slip. 73 
and (1924) A C 59, Bel . on ; (1909) 1 KB 469 
Held overruled in (1924) A C 59. [P 603 G 1} 
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(b) Workmen’s Compensation Act (1923), 
S. 3—Courts cannot refuse to follow English 
cases merely on ground that Indian workman 
may be more illiterate than English workman— 
If words in two statutes are similar, English 
cases should be followed. 

The Courts in India cannot refuse to follow the 
English cases merely on the ground that the 
Indian workmen may be somewhat more illite¬ 
rate and ignorant than the English workmen. The 
English cases may be distinguished if there is any 
real distinction between the Indian statute and 
the English one. But where the words of the two 
statutes are similar, the construction placed upon 
the English statute by the House of Lords must 
be the construction which the Indian Courts 
must place upon the words of the Indian statute. 

[P 600 C 2; P 603 C 1] 

U. N. Banarji — for the Colliery . 

Harries C. J. — This is a reference by 
the learned Commissioner under the Work¬ 
men’s Compensation Act, Dhanbad, refer¬ 
ring a question of law for the decision of 
this Court under S. 27, Workmen’s Com¬ 
pensation Act (8 of 1923). The facts giving 
rise to this reference can be shortly stated 
as follows : One Becharam Mallik was em¬ 
ployed as a coal-minor at the Khas Joy- 
rampur Colliery. Becharam Mallik lived in 
village Sarsakuli, which was at a distance of 
22 or 23 miles from the colliery. Fifteen 
miles of this distance, however, was over a 
good motorable road, and the owners of the 
colliery provided a motor omnibus to trans¬ 
port their workmen to and from places 
situate along this motorable road. On 27th 
December 1938 Becharam Mallik was 
travelling in the motor bus going to his 
work at the colliery when he met with an 
accident. The learned Commissioner does 
not state the nature of the accident, but he 
says that the workman sustained severe 
injuries on his face and lips and was de¬ 
tained in hospital for 15 or 16 days as an 
indoor patient. The workman claimed com¬ 
pensation from his employers for the period 
during which he was incapacitated from 
working. The learned Commissioner has 
found upon the evidence in the case that 
there was no written agreement between 
the workman and the employers whereby 
the latter were under any obligation to 
provide motor omnibuses. The learned Com¬ 
missioner, however, was satisfied that there 
was an implied agreement that the colliery 
should provide omnibuses for the miners to 
take them to and from their homes. The 
learned Commissioner, however, states quite 
clearly that there was no obligation on the 
part of the miners to travel by the omni¬ 
bus provided and that they were free to 
come to the colliery to work by whatever 


means they chose. He however, adds that* 
the motor omnibus provided by the colliery 
was the only reasonable and feasible means 
of transport available to the workers. 

The learned Commissioner was faced 
with a number of English decisions, and if 
these are followed there can be no question 
that the workman is not entitled to com¬ 
pensation. The learned Commissioner, how¬ 
ever, thought that as circumstances were 
somewhat different in India these English 
cases should not be made applicable in 
India. The Commissioner rightly points 
out that colliery workmen in India are fre¬ 
quently very ignorant and illiterate people 
and are such that they cannot appreciate 
their legal rights. In the Commissioner's 
view it was most unlikely that Becharam 
Mallik had any idea that he was not bound 
by the terms of his contract to ride upon 
this omnibus. The learned Commissioner 
seems to have thought that English work¬ 
men had far greater knowledge of their 
rights and therefore, different considera¬ 
tions might apply to India from those 
obtaining in England. In my view this 
Court oannot refuse to follow the English 
cases merely on the ground that the Indian 
workmen may be somewhat more illiterate 
and ignorant than the English workmen. 
The English cases may be distinguished if 
there is any real distinction between the 
Indian statute and the English one. Thel 
English Statute, the Workmen's Compensa¬ 
tion Act of 1925, S. 1 is in these terms : * 

If in any employment personal injury by acci¬ 
dent arising out of and in the course of the em¬ 
ployment is caused to a workman, his employer 
shall, subject as hereinafter mentioned, bo liable to 
pay compensation in accordance with the provi¬ 
sions hereinafter contained . . . 

The Section giving the workman a right 
to compensation in India is S. 3, Work¬ 
men’s Compensation Act 1923, and that is 
in these terms : 

If personal injury is caused to a workman by 
accident arising out of and in the course of his 
employment, his employer shall be liable to pay 
compensation in accordance with the provisions of 
this Chapter ..... 

It will be seen that the two Sections 
giving the British and Indian workman a 
right to compensation are in very similar 
terms. Both these Sections provide that a 
workman shall be entitled to compensation 
if he sustains personal injury by accident 
arising out of and in the course of his em¬ 
ployment. Accident alone does not give a 
workman a right to compensation. To en¬ 
title him to compensation at the hands of 
his employers, the accident must arise out 
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of and in the course of the injured work¬ 
man’s employment. There is therefore no 
difference between the English and Indian 
statutes as to the type of accident which 
gives the workman a claim to compensation. 

The question which has to be decided in 
this reference is whether or not the acci¬ 
dent arose out of and in the course of Becha¬ 
ram Mallik's employment. The learned 
Commissioner was inclined to the view that 
the accident did arise out of and in the 
course of his employment. There can be no 
doubt that the view which prevailed in 
England until fairly recently was in favour 
of the workman’s present contention. The 
leading case was (1908) 1 KB 469 1 in 
which it was held that the employment of 
a workman included the use of a train or 
other means of transport when by the 
terms of service there was an express or 
implied obligation on the part of employers 
to provide such means. As I have already 
stated, the learned Commissioner has found 
that there was an implied obligation on the 
part of the employers in the present case 
to provide an omnibus for the transport of 
the workmen. The case in (1908) 1 KB 
469 1 was, however, considered by the House 
of Lords in (1924) A C 59. 2 In that case a 
workman employed at a colliery was in¬ 
jured in a railway accident while travelling 
in a special colliers’ train from his work to 
his home at M. By an agreement between 
the colliery company and the railway com¬ 
pany, the railway company agreed to provide 
special trains for the conveyance of the col¬ 
liery company's workmen to and from the 
colliery and M t and the colliery company 
agreed to indemnify the railway company 
against claims by the workmen in respect 
of accident, injury or loss while using the 
trains. Any workman who desired to travel 
by these trains signed an agreement with 
the railway company releasing them from 
all claims in case of accident, and the col¬ 
liery company then provided him with a 
pass and charged him a sum less than the 
full amount of the agreed fare, and this sum 
was deducted week by week from his wages. 

It was held by Lord Buckmaster, Lord At- 
kinson,L° rd Wrenbury and Lord Carson, 
(Lord Shaw dissenting) that, there being no 
obligation on the workman to use the train, 
the jujury did not arise in the course of 

14 ^ona? i v ,Keea & Nettlefolds Ltd., 

lftq° 8 U a 469=77 L J K B 326=24 TLB 

189=62 8 J 146. 
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the employment within the meaning of the 

Workmen’s Compensation Act, 1906 (now 

the Act of 1925). The case in (1908) 1 KB 

469, 1 already referred to, was expressly 

overruled. At p. 66 Lord Buckmaster ob¬ 
served : 

The real question to my mind is whether, when 
he entered the train in the morning, it was in the 
course of his employment within the meaning of 
the Act. I find it difficult to fix the test by which 
this question can be answered in favour of the 
respondent. In (1908) 1 KB 4691 the circum- 
stances are, as the Court of Appeal thought, indis¬ 
tinguishable from the present, and it is there 
stated that the phrase ‘in the course of his employ¬ 
ment’ is satisfied if the workman is in the place 
where the accident occurred by reason of an im¬ 
plied term of the contract of service thatheshould 
have the right, if not the obligation, to use the 
train. I find it difficult to accept this test. A man 
entitled by virtue of his contract of service to a 
holiday and a free ticket will equally be on his 
journey by virtue of the right obtained by hiacon- 
tract of service. But it seems to me difficult to 
say that an accident occurring to him in the train 
must be in the course of his employment. The 
workman was under no control in the present case, 
nor bound in any way either to use the train or,’ 
when he left, to obey directions ; though he was 
where he was in consequence of his employment, 

I do not think it was in its course that the acci¬ 
dent occurred. 

Lord Buckmaster makes it plain that the 
workman is not in the course of his employ¬ 
ment when he is riding in a vehicle pro¬ 
vided by his employer unless by the terms 
of his contract he is bound to travel in that 
vehicle. In (1924) A G 59 - it wa 3 conceded 
that the workman was not bound to travel 
by the train provided, though the train was 
the most reasonable means of proceeding to 
the colliery. The case in (1924) A C 59 2 
was again considered b*y the House of Lords 
in (1926) 19 Butt Workmen’s Comp Cas 
119. In this case a colliery labourer was 
employed by the respondents at their col¬ 
liery. He lived three and a quarter miles 
from the colliery, which was on a high hill, 
the road from his house to the colliery being 
an open mountain road with ponds and bogs 
along the route. In winter thick fogs hung 
over the mountain. The respondents, over 
thirty years ago, to enable them to form a 
shift as early as 7 A. M., provided trains 
by which the miners could travel to the 
colliery. These trains were run by the Great 
Western Railway Co., under an agreement 
between them and the respondents. The 
colliery agent, in evidence, said that the 
men were expected to travel by these trains. 
The coaches and platform were owned by 
the responde nts. On 18th October 1923, 

3. Newton v. Guest, Keen & Nettlefolds Ltd.,(I926> 

19 B. W. C. G. 119=135 LT 386=73 S J 689. 
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the workman, whilst crossing the line about 
5-35 A. M. to join one of these trains to 
travel to the colliery, was knocked down 
by a light engine, and, as a result of the 
injuries he received, his left leg had to be 
amputated. The County Court Judge found 
that the only practicable and reasonable 
means of access to the colliery for the 
applicant was the train provided by the 
respondents, and held that it was therefore 
the man’s duty to travel by this train and 
consequently that the accident arose out of 
and in the course of his employment. The 
House of Lords however held that there 
was no evidence on which it could be found 
that it was part of the workman’s duty to 
use the train whenever he went to and from 
the mine, and therefore it formed no part 
of his contract of employment. The ac¬ 
cident consequently did not arise in the 

course of his employment. In (1926) 19 
Butt Workmen’s Comp Cas 119 3 the learned 
County Court Judge had summed up the 
facts in these words : 

After considering all the evidence, I have come 
to the conclusion that the only way in which the 
respondents were able to work the Fochriw Colliery 
effectively, was by providing trains to take the 
largo number of workmen living in and around 
Merthyr, who were employed at the colliery, to 
and from the colliery * * * Under all the circum¬ 
stances I am satisfied that the trains were the 
only practical and reasonable means of access to 
the colliery for the largo number of men living 
in and around Merthyr working on the morning 
shift : and consequently that Newton, when cfoss- 
ing the line to the train, was in the act of using 
the only reasonable and practical means of access 
open to him when he met with the accident. 

At the opening of bis judgment, Viscount 
Cave, L. C. said : 

The facts in this case have been found by the 
learned County Court Judge, and there is no dis¬ 
pute whatever about them. The question which 
your Lordships have to determine is what is the 
proper legal inference from those facts. 

It will be seen that in (1926) 19 Butt 
Workmen’s Comp Ca3 119 3 the conveyance 
provided by the employers was the only 
reasonable and practical means of arriving 
at the colliery. That is also the case here. 
The learned Commissioner has found that 
the motor omnibus upon which the work¬ 
man was injured afforded the only practical 
means of arriving at the colliery. However 
in (1926) 19 Butt Workmen’s Comp Cas 119 3 
the House of Lords held that even if the 
vehicle provided the only practical means 
of access to the colliery, yet it could not 
be inferred from that that a workman was 
legally bound by his contract of service to 
use that vehicle. As pointed out by Lord 
Cave at page 127 : 


I do not think that there is any evidence on 
which it could be found that it was part of his 
contract that he should use the train whenever he 
went to or from the mine, or that it was his duty 
to use the means of access so provided for him. If 
on any occasion he had declined to travel by the 
train, it is impossible to say that he would have 
been committing a breach of his contract, or that 
he had broken the terms on which he was em¬ 
ployed. It seems to me that a finding to that 
effect would be really straining the facts in order 
to come to a conclusion in favour of the appellant. 


It seems to me that in the present case 
it would be impossible to say that, if Becha¬ 
ram Mallik did not travel by the omnibus 
provided for him, he would be breaking 
the terms of his contract of service. If he 
wished to cycle to the colliery, inconvenient 
as that might be, it would be no breach of 
his contract, and the employers could not 
complain. In my view, the present case is 
indistinguishable in principle from the case 
in (1926) 19 Butt Workmen’s Comp Cas 
119. 3 The two cases of the House of Lords 
to which I have referred, had been fol¬ 
lowed by the English and Scotch Courts on 
numerous occasions. The case in (1938) 1 
Butt Workmen’s Comp Cas Sup 73 4 is a case 
very similar to the present case. In (1938) 
1 Butt Workmen’s Comp Cas Sup 73,* a 
workman while engaged on work at a dis¬ 


tance from his home, was conveyed oyer 
part of the distance on a motor lorry which 
was provided by his employers. There was 
no express contract between the workman 
and his employers for the use of this con¬ 
veyance, but, before accepting the job, the 
workman knew that the lorry would be 
provided free of co3t, and he would not 
have accepted the offer of employment if it 
had not been available. This free convey¬ 
ance was entirely optional, but it was used 
by employees who resided at a distance 
from the work. There was no direct trans¬ 
port connexion between the workman’s 
home and place of work, and travel by the 
ordinary route would have materially in¬ 
creased both the cost and the time of the 
journey. While being conveyed to his work, 
the workman fell from the lorry and was 
killed. It was held by the Court of Session 
that as the workman was not under any 
contractual obligation to use the lorry, his 
death while he was proceeding to his work 
on that conveyance .was not the result of 
an accident arising in the course of his 
employment. 

The Scotch case follows the principles 
laid down in the House o f Lords oases and, 

4. Black v. Aitkenhead & Son, (1988) 1 Butt 
Workmen’s Comp Cas Sup 73. 
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^ my view, must be followed in the pre¬ 
sent case. As the words of the English and 
Indian statutes are similar, it appears to 
me that the construction placed upon the 
English statute by the House of Lords must 
be the construction which this Court must 
place upon the words of the Indian statute. 
The question in India is the same as in 
England and that is, did the accident arise 
in the course of the man’s employment? If 
the workman was under no obligation to 
use the lorry but could use it or not as he 
felt inclined, then he was under no obliga¬ 
tion to his employer to use the conveyance 
and therefore he could not be Baid to be 
acting in the course of his employment 
when he was injured. In my judgment 
Becharam Mallik is. not entitled to com¬ 
pensation on the facts of this case and I 
would answer the reference accordingly. 

Chatterji J, — I entirely agree. 

G.n./r.k. Reference answered . 


A. I. R. 1940 P^tna 603 

Harries C. J. and Varma J. 

Chaudhury Chandra Narain Jha 

Petitioner 


v. 


Emperor . 

Criminal Revn. No. 72 of 1940, Decided 
on llfch March 1940, against order of Sess. 
Judge, Darbhanga, D/. 16th January 1940. 

(a) Criminal P. C. (1898), Ss. 233 and 537— 
Accused prosecuted for three cases of cheat- 
ing All cases lumped together in one charge 

Irregularity is cured by S. 537 where ac¬ 
cused is not prejudiced thereby. 

Where an accused is prosecuted for several cases 
of cheating and all those cates are lumped together 
in one charge and even the sums of money advanced 
by the victims of the offences of cheating have 
been lumped together, the irregularity is cured 
under 8s. 225 and 537 by the finding that no 
prejudice has been caused to the accused thereby : 
AIR 1038 P G 130, Eel. on. (.P 604 G 1] 

(b) Penal Code (1860), S. 420 — Misrepre¬ 
sentation — Proof of — Actual words used 
should be stated. 

°* proving cheating by misrepre- 
l i. on ^ 18 better to get the exact words used 

by the accused. [P 605 c y 

discr^« I l' m *- ina ^-^' r ’ a * — Evidence — Benefit of 

irtSSTSZuT Cvidence of W prosecution 
wv! “ ld 8° to accused. 

a mosecufinn 7 b ? the police is called as 

cies in hi! tDeSS the bene ^t of the discrepan- 

vidence must be given to the accused. 

[P 605 Cl] 

M. Yunus and M. Azizullah — 

for Petitioner. 
arma * The petitioner Chaudhury 


Chandra Narain Jha was convicted on three 
counts by a Magistrate of DarbbaDga and 
sentenced under each of those counts as 
follows : In Case No. 397 of 1939, for 
having attempted to cheat Sonelal Gupta, 
he has been awarded a sentence of one 
year’s rigorous imprisonment with a fine of 
Rs. 150, in default three months’ rigorous 
imprisonment; in Case No. 428 of 1939, 
which is in connexion with the cheating of 
Ramdhani Mahto Pasi, he has been sen¬ 
tenced to six months’ rigorous imprison¬ 
ment with a fine of Rs. 150, in default three 
months’rigorous'imprisonment; and in Case 
No. 429 of 1939 which is connected with 
Misri Sahni, he has been given the same 
sentence as in Case No. 428 of 1939. The 
sentences of imprisonment are to run con¬ 
currently with the result that he has got a 
sentence of one year’s rigorous imprison¬ 
ment with a fine of Rs. 450 in all. The 
original sentences of fine were more, but it 
is the modified sentences on appeal, that I 
have mentioned just now. 

The case for the prosecution is that on 
25th May 1939 Inspector Rajbali Thakur, 
on receipt of some information from a spy 
that gold mohurs were being faked with 
the object of cheating the public, arranged to 
have a test purchase. He gave the spy Rs. 
20 and received a faked gold mohur which 
is an exhibit in this case. On receiving some 
further information on 5th June 1939 he 
deputed the senior Town Sub. Inspector to 
search the house of one Rambilas Mahto 
who is an electro-plater. Sonelal Gupta who 
was the victim in Case No. 397 of 1939 was 
deputed to act as a decoy. Sonelal Gupta 
went with the spy with a marked ten- 
rupee note. He came and gave certain in¬ 
formation to the police office. The police 
went to a sweetmeat shop known as the 
Prabhas Cabin and surrounded the shop. 
The petitioner who was there was searched 
and the marked note, four faked gold 
mohurs and one silver coin which if elec¬ 
troplated with gold would have looked like 
a gold mohur were recovered from him. 

On his own statement the Inspector drew 
up a first information report. The house of 
Rambilas was then searched and certain 
articles connected with electroplating were 
recovered. Now, these searches had the 
effect of rousing the curiosity of at least 
two other persons who had dealt with the 
petitioner. One was Ramdhani Pasi who 
had purchased a gold mohur from the peti¬ 
tioner and the other was Misri Sahni. Ram¬ 
dhani Pasi, on hearing of these searches, gob 
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the gold mobur which he had purchased 
from the petitioner, tested by one goldsmith 
Sitarama Sonar and found that the gold 
mohur was faked. He went and lodged an 
information before the police and in his 
own information he mentioned the name of 
Misri Sahni, and the latter also made a 
statement and produced the gold mohur 
which was found to be faked. Later on, in 
the course of the investigation, a test identi¬ 
fication was held and on 21st June 1939, 
in that test identification Eamdhani and 
Misri both picked out the present peti¬ 
tioner. After conviction the petitioner went 
in appeal. The lower Appellate Court modi¬ 
fied the conviction connected with the case 
of Sonelal Gupta from under S. 420 to one 
under Ss. 420/511, I. P. C., and as I have 
just now said he reduced the sentence of 
fine. The petitioner has now come in revi¬ 
sion before us. 

Mr. Yunus, appearing on behalf of the 
petitioner, has urged that the charge framed 
in this case is improper and it offends 
against the provisions of S. 233, Criminal 
P. C. Thi 9 point was urged before the lower 
Appellate Court. In order to appreciate this 
point I would quote the charge which runs 
a3 follows: 

I, Muhammad Usman, Magistrate, First Class, 
hereby charge you Choudhury Chandra Narain 
Jha alias Kaudhaiyaji as follows : 

That you on or about 9th May and 5th June 
1939 at Mahal la Mullaganj and Laheria Sarai 
cheated Ramdhani Mahton Pasi, Misri Sahni and 
Sonelal Gupta (P. Ws.) by dishonestly induc¬ 
ing them to deliver cash Rs. 50 to you on account 
of the price of two faked gold mohurs passed as 
genuine aod also on account of advance for four 
similar gold mohurs. The said Rs. 50 was the pro¬ 
perty of the said three witnesses and thereby com¬ 
mitted an offence punishable under S. 420,1. P. C., 
and within my cognizance. 

Looking at this charge it is clear that 
the three cases of cheating have been lump¬ 
ed together in one charge. Even the sum 
of money advanced by the victims of the 
offences of cheating have been lumped 
together, although it was Rs. 20 in the case 
of Ramdhani, Rs. 20 in the case of Misri 
and Rs. 10 in the case of Sonelal. The ques¬ 
tion is whether the irregularity in the 
charge has prejudiced the petitioner before 
us. The law on this point has been clearly 
laid down by their Lordships of the Judi¬ 
cial Committee in 19 P L T 343. 1 There 
were two appellants in that case and they 
were charged with offences under the Elec- 

1. Babulal Ohaukhani v. Emperor, (1938) 25 
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tricity Act. Appellant 1, Babulal Choukhani, 
was convicted of^theft of electricity. Hia 
conviction by the Magistrate for conspiracy 
was quashed on appeal by the High Court. 
Appellant 2 was convicted of aiding and 
abetting appellant 1, the conviction given 
against him for conspiracy being likewise 
quashed. The charges framed against both 
f.Vio Qnnfllln. nts.. inintlv with the other 
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cused were as follows: 

That you between January 1934 and 20th Janu¬ 
ary 1935, at 2 and 2-1 Chittaranjan Avenue (Bha¬ 
rat Lakshmi Picture House), Jupiter Cinema, 66-2 
Beadon Street, Sealdah Hotel, 225 Harrison Road 
and other places in Calcutta, Howrah and 24-Par- 
ganas, along with Krishna Chandra Shome.Bhola 
Nath Chatterji, Hard war Singh, Aswini Kumar 
Panja, Nanilal Ghose alias Noni Mistri, Putu, 
Mohammad Abdul Azim and Bhudeb Chandra 
Seth, and others were parties to a criminal conspi¬ 
racy to commit theft (dishonest consumption or 
user) of electric energy belonging to the Calcutta 
Electric Supply Corporation Limited by tampering 
with meters at the premises of the consumers and 
that in pursuance of the said conspiracy, theft of 
electric energy was in fact committed at Bharat 
Laxmi Picture House, Jupiter Cinema, and other 
places and thereby committed an offence punish¬ 
able under 8. 120 Q. I. P. C., read with S. 39, 
Electricity Act and S. 379, I. P. 0., and within 
the cognizance of thi9 Court. 

Appellant 1, Babulal Choukhani, alone 

was further charged as follows: 

That you between April 1934 and 16th January 
1935, at Bharat Laxmi Picture House, situate at 
2 and 2-1 Chittaranjan Avenue, Police Station 
Jorasbanko, Calcutta, committed theft (by disho¬ 
nest consumption or user) of electric energy be¬ 
longing to the Calcutta Electric Supply Corporation 
Limited and thereby committed an offence punish¬ 
able under S. 39, Electricity Act (9 of 1910) read 
with S. 379, I. P. 0., and within the cognizance 

of this Court. 

Appellant 2 alone was further charged as 


ollows: ' _ _ 

That you between April 1934 and 16th January 
935, at Bharat Lakshmi Picture House, abetted 
Babulal Choukhani in the commission of the of- 
ence of theft (by dishonest consumption or user) 
>f electric energy belonging to the Calcutta Elec- 
ric Supply Corporation Ltd., which offence was 
jommitted in consequence of your abetment and 
mu have thereby committed an offence punishable 
inder S. 109, I.P.C., read with S. 39, Electricity 
^ct (9 of 1910) and S. 379, I. P. O., and within 
ihe cognizance of this Court. 

The first point raised before their Lord- 
ihips was in connexion with S. 239 (d;, 
Criminal P. C., but we are not concerned 
n this case with that provision of law. It 
vas contended in that case that the charge 
)f theft was not properly framed, because 
ihe charge as framed alleged a multiplicity 
)f offences between April 1934 and January 
L935 whereas the offence did not constitute 
i, single continuing offence; they were sepa¬ 
rate offences committed on particular date 
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and should have been separately charged. 
The Judicial Committee observed as fol¬ 
lows : 

Their Lordships feel that/the form of the charge 
was most irregular and regrettable and one which 
should be avoided. But they cannot regard this 
objection as one which in the circumstances of 
this case should receive effect, especially because 
they agree with the High Court that no injustice 
was inflicted on the appellants. The specific offen¬ 
ces of which they were accused were satisfactorily 
* proved by competent evidence, corroborated in all 
necessary respects. There was no miscarriage of 
justice. In addition the irregularity was such as 
could be, and was cured under Ss. 225 and 537 by 
the finding that the accused had not been preju¬ 
diced. 

In the case before us the lower Appellate 
Court has come to the conclusion that the 
case continued for a length of time and the 
witnesses were cross-examined elaborately 
on behalf of the accused, and, although the 
form of the charge was such as should be 
avoided, no prejudice was caused to the pe¬ 
titioner. I agree with the finding of the 
learned Judge that the petitioner has not 
been prejudiced by the defect in the charge. 
jThe second point urged by Mr. Yunus is 
that attempting to cheat Sonelal has not 
been made out, because there was no case 
of representation on the part of the peti¬ 
tioner which would bring the offence under 
S. 420. The learned Judge in the Court be¬ 
low has himself noticed that the first in¬ 
formation in respect of that occurrence does 
not specify that the petitioner made any 
false representation to Sonelal to induce 
him to believe that the gold mohurs were 
genuine. No doubt, towards the end of his 
examination-in-chief, Sonelal said that the 

accused made him believe that the gold 
mohurs (Exs. Ill to VI) were genuine and 
nothing was wrong with them; but his evi¬ 
dence on this point falls short of the mark. 

If misrepresentation had to be proved, it 
would have been better to get the exact 
words used by the petitioner, and it must 
also be remembered that Sonelal himself 
was being used as a decoy by the police. 
The benefit of the discrepancies in the 
evidence of Sonelal must be given to the 
accused. I would therefore give the peti¬ 
tioner benefit of the doubt with regard to 
this charge and set aside his conviction and 

; 7 ?® 80nfc ence passed on him under Section 
420/511, I. P. C. 

* ar aS conv fefcion under S. 420, 

• . * connected with the other two pro¬ 
secution witnesses, Ramdhani Pasi and 
Mi8n Sahni, is concerned, they are poor 
people and they came to inform the police 
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on hearing of the searches carried on in the 
shop and of the person of the present peti¬ 
tioner. Their evidence has been accepted by 
both the Courts below. There is no reason 
to discard their evidence now. I would 
therefore uphold the conviction of the peti¬ 
tioner for cheating these two witnesses as 
well as his sentences passed in cases Nos 
428 and 429 of 1939. There is one other 
point which was raised by Mr. Yunus and 
that was that evidence, which was clearly 
inadmissible, has been brought upon the 
record. Firstly, that the statements made 
by the spy, who was not examined, have 
been brought on the record through the In¬ 
spector; and secondly, certain statements 
by P. W. 16 were made in his cross-exa¬ 
mination with regard to the statements 
made by him before the Sub-Inspector. 
The learned Judge has held that these state¬ 
ments were inadmissible, and he has based 
his conclusions on evidence other than 
these statements. 

A special plea was raised on the question 
of sentence by Mr. Yunus on the ground 
that the petitioner comes of a respectable 
family and he is a young man of 18 years. 
Looking at the nature of the offence, it is 
only a person of some substance who can 
pass a fake mohur for a genuine one. No 
one would easily purchase even a genuine 
mohur from a poor man. The offence is a 
serious one and I see no reason to interfere 
with the sentences connected with the 
cheating of Ramdhani Pasi and Misri Sahni. 

Ip the result the sentence of one year’s 
rigorous imprisonment with a fine of Rs. 
150 for having attempted to cheat Sonelal 
Gupta will be set aside; but the sentence of 
six months’ rigorous imprisonment, with a 
fine of Rs. 150, in default three months’ 
rigorous imprisonment in each of the two 
cases, Nos. 428 and 429 of 1939, relating 
to the offences of cheating Ramdhani Pasi 
and Misri Sahni, will stand, the sentences 
to run concurrently. 

Harries C. J. — I agree. 

g.n./r.k. Order accordingly . 

A. I. R. 1940 Patna 605 

Harries O. J. and Rowland J. 

Emperor 

v. 

Girdhari Teli — Accused. 

xt No * 5 Criminal Appeal 

No. 49 of 1940, Decided on 17th April 

1940, made by the Judicial Commissioner, 

Chota Nagpur, D/- 19th March 1940. 


A. I. R, 


606 Patna Emperor v. Girdhari 

(a) Criminal P. C. (1898), S. 162 — Court 

cannot use statements made by witnesses to 
police during investigation to show that their 
evidence in Court of Session did not introduce 
any new matter. 

Court has no right to use statements by wit¬ 
nesses to the police in order to show that their 
evidence in the Court of Session did not introduce 
any now matter. Statements made to the police 
during investigation can be used in cross examina¬ 
tion to contradict a witness, but they cannot be 
used to corroborate that witness’s evidence, and 
they certainly cannot be looked at by a Court 
when no reference whatsoever has been made to 

the statements during the course of the case. 

[P 607 O 1, 2] 

(b) Penal Code (I860), S. 302 — Accused 
striking other person savage blow with axe in 
region of abdomen and causing his death—He 
is guilty of murder. 

Even the most illiterate and ignorant person 
would realize that a savage blow with an axe in 
the region of the abdomen and spine is bound to 
cause death or injury which would result iu death. 
Hence, where an accused has killed another person 

bv striking such blows ho is guilty of murder. 
y [P 608 C 1] 

Assistant Government Advocate — 

In s7ipport of reference . 

Kedarnath Varma — Against reference. 

Harries C. J.— This is a reference under 
S. 374, Criminal P. C., made by the Judi¬ 
cial Commissioner of Chota Nagpur for 
confirmation of a death sentence passed 
upon Girdhari Teli. The latter has also ap¬ 
pealed against his conviction and sentence, 
and it will be convenient to dispose of both 
the reference and the appeal in this judg¬ 
ment. Girdhari Teli, together with his three 
sons, Chowa Teli, Bandhu Teli and Behari 
Teli, were tried by the learned Judicial 
Commissioner of Chota Nagpur assisted by 
three assessors upon a charge of murdering 
one Kali Teli on 19th August 1939, in tho 
village of Marudih. Two of the assessors 
were of opinion that Girdhari was guilty of 
murder, whereas the third assessor was of 
opinion that Girdhari had killed Kali but 
he did not think that Girdhari had any in¬ 
tention to kill. Two assessors were of opi¬ 
nion that Bandhu and Chowa had joined in 
the assault on Kali but could not say whe¬ 
ther they intended to kill Kali or nob. These 
two assessors were not satisfied that Behari 
took any part in the assault and would give 
him the benefit of the doubt. The third 
assessor was not satisfied that either Chowa 
or Behari was present at the assault and 
would give Bandhu the benefit of the doubt 
as he himself was beaten. The learned Judi¬ 
cial Commissioner was of opinion that there 
was some doubt in the cases of Bandhu, 
Chowa and Behari, and accordingly he ac- 
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quitted them upon the charge of murder. 
He was, however, satisfied that the charge 
against Girdhari had been established be¬ 
yond all reasonable doubt, and he therefore 
convicted him of murder, and as he could 
find no extenuating circumstances whatso¬ 
ever he sentenced Girdhari to death. 

Girdhari and the deceased man, Kali, 
belonged to the same family, Girdhari be¬ 
ing the son of one Mahor Teli, whereas Kali 
was the son of Anup, a brother of Mohar 
Teli. The family of Girdhari had separated 
from that of Kali Teli, and it was the case 
for the prosecution that considerable ill feel¬ 
ing had arisen by reason of the fact that 
Girdhari had obtained possession of more 
than his fair share of the family property. 
It is the case for the prosecution that a 
panchayati had been called by both Gir¬ 
dhari and Kali and that the panches had 
made an award and had actually divided 
some of the family property. Unfortunately 
however some property still remained to be 
divided, and it was a portion of this pro¬ 
perty that gave rise to the dispute which 
caused the death of Kali. 

On the day in question, namely 19th 
August 1939, Kali, together with his nephew 
Aklu and servants, had gone to plough a 
field called Simrabad. After ploughing that 
field, Kali went at about 10 A. M. to another 
field called Kubri Mahua and cut the bound¬ 
ary ridge of that field to let out the water. 
As he was doing this, the four accused per¬ 
sons are said to have come up to him and 
Girdhari is alleged to have said I will not 
allow you to plough this field, you are tak¬ 
ing more than your share.” Kali is said to 
have asked Aklu to bring a measuring pole 
in order to measure the land. Kali had also 
said that he was ploughing the land because 
he had always done so. Aklu, it is said, 
went to his house which was about one 
hundred yards away and was returning to¬ 
wards the field when Girdhari struck Kali 
on the head with a pole axe, and immedi¬ 
ately afterwards struck him another violent 
blow on the right side in the region of the 
abdomen, and as a result of these blows 
Kali was felled to the ground. The three 
sons of Girdhari are then said to have 
pressed Kali and caused his entrails to pro¬ 
trude through the gaping wound which had 
been caused on his right side. A number of 
people are said to have come on to the 
scene, whereupon Girdhari and his sons 

went away. 

Aklu went to Police Station Deori, and 
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at 11-30 A. M. he informed a constable that 
Kali had been attacked and severely injured 
by Girdbari. The senior officers of the Thana 
•were not present, and accordingly Aklu’s 
statement was not recorded as a first infor¬ 
mation report. A constable was sent with 
Aklu back to the village to take the injured 
man to Mirzaganj hospital. It appears that 
a doctor had been sent for, who came and 
examined Kali. He was then in a moribund 
condition, and the doctor thought it advis¬ 
able to record his dying declaration. In that 
dying declaration Kali says that he was 
ploughing his field at about 10 a. M. when 
he was attacked by six persons. Girdhari 
first of all came and struck him with a 
sword on his abdomen and then Chowa 
struck him with a phalsa on the back of the 
head. Then all four persons threw him 
down and got upon his person. Then they 
fled away, and the declarant became uncon- 
scious. It is to be observed that in his 
dying declaration Kali says that six persons 
assaulted him. He only gives five names, 
and Bandhu he actually names twice. Later 
on he limits the assailants to four. It is 
quite clear from this dying declaration that 
it is a confused statement, and the evidence 
of the doctor who recorded it, Bhagwat 
Prasad Singh (P. W. 15), also makes it clear 
that Kali at this time was in a very pre¬ 
carious condition, and his condition might 
well lead to considerable confusion of mind. 
[After examining the evidence of the de¬ 
fence and prosecution, his Lordship conti- 
nued.J 

If this prosecution evidence be ac¬ 
cepted, there can be little doubt that the 
attack was a premeditated one; but I find 
it difficult to accept this evidence on its 
face value. No reference is made in the first 
information report to Chowa’s wife giving 
Girdhari to pole-axe or to the fact that she 
was carrying a pole-axe concealed under a 
leaf umbrella. Further, it is to be observed 
that these witnesses did not mention this 
aot in the Court of the committing Magis- 
trate. It is true that their examination in 
that Court appears to have been perfunc- 
ory, ut no mention of these important 
facts appear in their depositions. The learn- 
ed Judicial Commissioner pointed out that 
though these witnesses had not made such 
statements in the Court of the committing 
Magistrate the police diary showed that 
they had made such statements when they 
were first interviewed by the investigating 
officer. In my view, the learned Judicial 
JCommissioner had no right to use state- 
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ments by witnesses to the police in order 

to show that their evidence in the Court of 

Session did not introduce any new matter.! 

Statements made to the police during iri-l 

vestigation can be used in cross-examination 

to contradict a witness, but they cannot bei 

used to corroborate that witness’s evidence; 

and they certainly cannot be looked at by 

a Court when no reference whatsoever has 1 

been made to the statements during the 
course of the case. 

learned Judicial Commissioner in 
this case appears to have taken the state¬ 
ments made to the police as substantive 
pieces of evidence which could be used bv 
the prosecution. Eliminating the statements 
made to the police, there are two state¬ 
ments by each of the eye witnesses, one in 
the Court of Session and one before the 
committing Magistrate. In the Court of 
Session each witness mentions this incident 
of Chowa s wife handing Girdhari the pole¬ 
axe, whereas in the Court of the commit, 
ting Magistrate not one of the witnesses 
made reference to such an incident. That 
being so, I am left in considerable doubt 
whether such an incident occurred Fur 
ther, I am very doubtful whether Girdhari 
ever shouted to Chowa’s wife to bring what 
he had instructed her to bring, that is the 
pole-axe. This might well be an embellish 
ment added by Talo Koiri to his evidence 

T n J b if 0 f H^ e C0mmittin s Magistrate. 

1 nnd lb difficult to accept this part of the 

dou°bt aS e3fcabli8hed bQ yond all reasonable 

i 3 ,, clear f . ron ? the medical evidence 

and so did Bandhu. Bandhu had two^ace 
rated wounds on the left side of his head 
and one lacerated wound on the right tem¬ 
poral region as well as an abrasion on the 
outer side of the front of the left elbow 
Aklu had four injuries, a bruise on the left 
thigh, a scratch on the left shoulder, an 
abrasion on the upper part of the right side 
of the back and a bruise on the left little 
finger. Aklu in evidence attempted to account 
for the injuries on his body by stating that 
he went to Kali s assistance and was struck 
on the left thigh by Bandhu. He only men 
tmned one injury though in fact he h ad " 
four. Aklu gives no explanation for the in 
juries found on Bandhu. The fact that these 
injuries were caused, shows that the evi 
dence for the prosecution is not entirely 
true, as no witness has stated that there 
was any kind of marpit between the par¬ 
ties. In my view the injuries to Bandhu 
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and Aklu show that there was some scuffle 
and that in that scuffle they received the 
injuries found upon them. It is impossible 
to say whether such marpit took place be¬ 
fore or after Kali had been struck to the 
ground, but one thing appears to be toler¬ 
ably clear that the assault on Kali took 
place during a heated quarrel. In my view 
these circumstances tend to show that the 
attack on Kali was not a premeditated one 
but was one made during a dispute con¬ 
cerning possession of Plot No. 1503. 

Even if that view be accepted, it in no 
way follows that Girdhari’s crime is any¬ 
thing less than murder. There is nothing 
on the record to show that Girdhari, was in 
any real danger and that he was entitled to 
use the pole-axe in defence of his own per¬ 
son. He certainly was not entitled to use 
anything in defence of property because he 
was the aggressor and had come to Plot 
No. 1503 which was in Kali’s possession. 
Even if there was a quarrel and abuse, there 
was no justification whatsoever for Girdhari 
using a lethal weapon such as a pole-axe, 
particularly when he himself was in the 
wrong and was the aggressor. The blow 
might have been struck in a quarrel, but the 
circumstances are such that Girdhari can¬ 
not possibly pray in aid any of the excep¬ 
tions to S. 300, I. P. C. The blows were 
extremely vicious and savage ones, and the 
person who struck them must have either 
intended to cause death or cause such bodily 
injury as would in the ordinary course of 
nature result in death. Even the most 
illiterate and ignorant person would realize 
that a savage blow with an axe in the region 
of the abdomen and spine was bound to 
cause death or injury which would result 
in death. In my view Girdhari, in striking 
these blows which caused Kali’s death, was 
guilty of the offence of murder and was 
rightly convicted under S. 302, I. P. C. 

There however remains the question of 
sentence. If the attack had been a preme¬ 
ditated one, I should not have interfered 
with the sentence passed. However, holding 
as I do, that there was no premeditation 
and that the attack was made in a quarrel, 
I do not think that a sentence of death is 
necessary. In all probability Girdhari, en- 
’ raged by what had occurred, picked up this 
axe and without any real thought attacked 
Kali with fatal results. In my judgment a 
sentence of transportation for life is suffi¬ 
cient in this case to meet the ends of justice. 
I would therefore discharge this reference 


and set aside the sentence of death bat 
would confirm the conviction under S. 302, 
I. P. C., and substitute a sentence of trans¬ 
portation for life for the sentence which I 
have set aside. To this extent, and this ex¬ 
tent only, I would allow the appeal. 

Rowland J.—I entirely agree. The inci¬ 
dent on which the Judicial Commissioner 
rests his finding as to premeditation on the 
part of Girdhari, that is to say the story 
of how the axe was handed to him at his 
request by Chowa’s wife—cannot be relied 
on for that purpose. It was not given in 
evidence at the commitment inquiry, is not 
referred to in the commitment order, and 
is not therefore a part of the prosecution 
case which the defence had notice that they 
had to meet. If it was intended to use this 
incident at the trial, the particulars of it 
ought to have been elicited at the inquiry. 
Failing that, the Public Prosecutor should 
not, without obtaining the special permission 
of the Court (for which the time to ask was 
when opening his case), have led evidence 
about it. Whether or no it was a “new 
story” from the point of view of the wit¬ 
nesses, it was new to the accused. 

And it was not permissible to use state¬ 
ments made to the police during investiga¬ 
tion to show that it was not a new story in 
the mouth of the witnesses. Under S. 162, 
Criminal P. C., such statements can only be 
used for the purpose of contradicting the 
prosecution witnesses. As was said in 8 Pat 
279 1 there is nothing in the Code to justify 
the use of these statements by the prosecu¬ 
tion for its own purposes and especially for 
the purpose of corroborating the statements 
made by prosecution witnesses in Court. 
The Section was recently under the consi¬ 
deration of their Lordships of the Privy 
Council in 18 Pat 234, 2 and their Lordships 
have clearly indicated their view that the 
provisions of the Section are to be strictly 
observed of which it behoves all the Courts 
in the mufassal duly to take note. 


D.S./R.K. Refer ence discharged . 

. Jhari Gope v. Emperor, (1929) 16 A I R Pat 


=10 PLT 460. 

2. Pakala Narayana Swami v. Emperor, (1939) 
26 A I R P C 47 = 180 IO 1=66 I A 66=ILK 
(1939) Ear 123=18 Pat 234 (P C). 
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Byomkesh Mukharji 


Defendant — 
Appellant. 


Madhabji Mepa Maru t Plaintiff and 
others , Defendants — Respondents. 

Appeal No. 173 of 1936, Decided on 28th 
March 1940, from original decree of Sub- 
Judge, Dhanbad, D/- 28th March 1936. 

Lease—Mining Lease—Lease stating royalty 
payable at certain rate but not stating when it 
as to be payable—Royalty can be held to be 
payable within reasonable time of coal being 
abstracted, e. g. three months. 

Where a contract states that royalty at a known 
rate is to be payable on coal, in the absence o£ 
any direction as to when it is payable the Court 
is bound to hold that it becomes payable within 
a reasonable time of the coal being abstracted. 
Royalty cannot be regarded as due at the end of 
some given period as it is difficult to treat royalty 
on the same footing as rent because the amount 
cannot be possibly ascertained until the raisings 
coal have been weighed and checked, etc. Three 
Inonths held reasonable. [P GOO C 2 ; P 610 C 1] 

\B. N. Mitfcer and Ram Swarup Sinha — 
\ for Appellant . 

£?“\r M. N. Mukerji, P. R. Das, Nitai 
°\Chandra Ghose, R. S. Chatterji, N. N. 


} D vay and Sudhir Ch. Ghosh — 

for Respondents. 

Har] f ies C. J. — This appeal was heard 
by thisB Qnc h on 10th January 1939.* The 
claim f n fch 0 8U ^ out of which the appeal 
arose one for royalty and was brought 

&gaW,yk a num ber of persons. The Lower 
Cour' bad passed a decree against defen¬ 
dant ^ * or ^ s * 9416-14-3 and against cer¬ 
tain m f okher defendants for a larger sum. 
De J pendant 3 appealed to this Court though 
th 3 6 other defendants did not. For the rea- 
soPQfrs given in the judgment of this Court 
da £ted 10th January 1939, we were satis¬ 
fied that the defendant had worked certain 
^minerals belonging to the plaintiff and had 
agreed with the plaintiff to pay royalty in 
respect of the minerals worked, and we 
were satisfied that if the claim was within 
time the defendant was liable to the extent 
of Rs. 9416-14-3 as found by the Court 
below. 

No point had been made in the written 
statement or in evidence or argument in 
the Court below on the question of limita¬ 
tion. The point was taken for the first time 
in this Court that the plaintiff’s claim was 
out of time. We held that though the 
point had not been pleaded or taken in the 

• Reported in (1939) 26 A I R Pat 421. 
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Court below we were bound to take notice 
of it. There were no materials before this 
Court upon which this question of limita¬ 
tion could be decided, and we therefore 
framed an issue and asked the lower Court 
to record its findings upon that issue. The 
issue was “Is the claim against defendant 3 
barred by time?’’ The parties, though 
given permission to adduce further evi¬ 
dence, did not do so, and the Court below 
upon the materials on the record, has come 
to the conclusion that the plaintiff’s suit 
was within time and has returned a find¬ 
ing accordingly. The claim was in respect 
of royalty due for the period March 1930 
to January 1931. It is to be observed that 
a sum of Rs. 900 had during that period 
been paid on account of that royalty. This 
Court had held that the royalty was pay¬ 
able not under any lease, as there was no 
lease between the plaintiff and defendant 3. 
This Court had held that royalty was pay¬ 
able under a special agreement evidenced 
in the three letters which are referred to 
in detail in the earlier judgment. Those 
letters, in my view, show that defendant 3 
had agreed to pay royalty at the rate fixed 
in an earlier lease of these minerals which 
was not binding upon defendant 3. The 
agreement between plaintiff and defendant 
3 was however entirely silent as to how 
and when the royalty was to be paid. 

Where no time is stated for the perform¬ 
ance of a contract a reasonable time must 
be allowed for its performance (see S. 46, 
Contract Act). Where money has to be 
paid under a contract and the contract doe3 
not specify when such money is payable, 
then the money must be paid within a 
reasonable time. This contract states that 
royalty at a known rate is to be payable 
and in the absence of any direction as to 
when it is payable the Court is bound to 
hold that it became payable within a rea¬ 
sonable time of the coal being abstracted. 
It has been urged that the Court should 
treat royalty on the same footing as rent 
and that it should be regarded as due at 
the end of some given period. It is difficult 
to treat royalty on the same footing as rent 
because the amount cannot be possibly 
ascertained until the raisings of coal have 
been weighed and checked, etc. Mining 
leases usually provide for the mode and 
the time of payment of royalty; but there 
are no such provisions in the agreement 
governing the parties in this case. Jn my 
judgment the contract entered into by the 
defendant in this case must be construed 
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as a contract to pay royalty within a rea¬ 
sonable time of the coal being raised. Defen¬ 
dant 3 did pay from time to time and left 
the property on 31st January 1931. At 
that time a large sum was due in respect 
of coal raised. Having regard to the nature 
of the debt and the amount, I am of opi¬ 
nion that a reasonable time to pay this 
royalty would be three months or so. In 
any event I hold that there was no breach 
of this contract until the beginning of 
May 1931 at the very earliest. That being 
so, the plaintiff was entitled to three 
years from 1st May 1931, and he actually 
brought his suit within that time, namely 
on 10th April 1934. In my judgment the 
suit was within limitation and accordingly 
that point fails. 

All other questions were dealt with in 
the earlier judgment and the result is that 
the appeal fails. I would accordingly dis¬ 
miss it with costs. The plaintiff-respondent 
gave notice to the Central Bank of India, 
respondent 4, that in the event of this ap¬ 
peal succeeding the plaintiff would claim 
as against this respondent. This special 
notice has caused this respondent to ap¬ 
pear in Court, and in my view the plain¬ 
tiff must pay the costs of respondent 4 
for their appearance in Court today. The 
plaintiff-respondent is entitled to his costs 
in this Court as against the defendant-ap¬ 
pellant. The pro forma respondents other 
than respondent 4 are not entitled to any 
costs in this appeal. 

Manohar Lall J. —I agree. 

d.s./r.K. Appeal dismissed . 
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Harries C. J. and Manohar Lall J. 

Lokenath Prasad Dhandhania — 

Assessee — Petitioner, 
v. 

Commissioner of Income-tax t Bihar and 

Orissa — Opposite Party. 

Misc. J. C. No. 32 of 1939, Decided on 
2nd April 1940, Case by Commissioner of 
Income-tax, Bihar and Orissa, D/- 29th 
July 1939. 

Income-tax Act (1922), S. 2 (14) — Partner¬ 
ship of A and B in equal shares — Gift by A of 
his interest to B absolutely —B held not entitled 
to registration of firm consisting of himself as 
donee of one part and joint Hindu family of 
which he was karta of other part. 

A partnership consisted of A and B doing busi¬ 
ness iij equal shares. A made a gift of his interest 
in favour of B reciting that property would go to 
B and his sons generation after generation. Subse¬ 


quently another deed of partnership was drawn up 
between B as donee of one part and the joint 
Hindu family of whioh he was the karta of the 
other part : 

Held that the donee was B in his absolute capa¬ 
city and not the joint Hindu family of B and his 
sons. [P 611 0 1] 

Held further that B was not entitled to have 
registration of a firm consisting of himself as the 
donee of the one part and the joint Hindu family 
of which he was a karta of the other part. 

[P 610 0 2 ; P 612 C 11 

Dr. D. N. Mifcter and J. C. Sinha — 

for Petitioner . 

S. M. Gupta — for Opposite Party . 

Manohar Lall J. — The Commissioner 
of Income-tax has submitted a statement of 
the facts which are relevant to the question 
formulated at p. 26 by a Bench of this Court 
on 30th March 1939. The question formu¬ 
lated may be conveniently stated here : 

Is the assessee as donee under the deed of gift 
from Debi Prasad, dated 13th May 1933 entitled to 
have registration of a firm consisting of himself as 
the donee of the one part and the joint Hindu 
family of which he is a karta of the other part ? n 

The facts found by the Commissioner ar a8 
not disputed and may be briefly reproducQ C0 
thus : The geneological table of the farr n0W 
of the assessee is given at p. 23. It 
that the original ancestor of this family 
one Bhudarmal who had four sons, C 
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one Bhudarmal who had lour sons, L ^ 

Prasad, Durga Prasad, Rai Bahadu 3 s ? 0 ’ r np&i 
Prasad and Lakhi Prasad. Chandi iV ® 9 ^^."p^sad 
was the father of Lokenath and 1 8 g° r -7g % 
Krishna. Lokenath has two sons ^ 
bishal, a major, and Kishorilal, a mjf. 0I \^,i ' - ft 
appears that on 26th January 1920, p a fihmJi 


and 


Prasad had become of unsound min. ... 
the other members of the family, tha^ U9 J 
say Lokenath, Durga Prasad, Debi P?? 0< J o ’ ^ 
and Lakhi Prasad entered into a dee\ ^ 


ents 


partnership on a contractual basis havii: ^ 
four annas share each in the family prop 0 
ties. In 1923 Durga Prasad and La 
Prasad withdrew from the partnership at*, 
the business then became the business 
Rai Bahadur Debi Prasad and Lokenath in 
equal shares. On 21st February 1930, a 
fresh deed in confirmation of this situation 
was drawn up between Rai Bahadur Debi 
Prasad and Lokenath, and the firm as such 
was registered by the Income-tax Officer. 
On 13th May 1933, Rai Bahadur Debi 
Prasad made a gift of his interest in favour 
of Lokenath absolutely. The recitals in the 
deed of gift are that the property will go to 
Lokenath and his sons generation after 
generation. 

This has been treated by the Income-tax 
Department as meaning that the donee was 
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not Lokenath in his absolute capacity but 
that the donee was the joint Hindu family 
of Lokenath and his two sons. It is clear 
that this interpretation is incorrect. The 
recitals in the deed amply justify the con. 
elusion which was sought to be drawn by 
the learned Advocate that Lokenath became 
,the absolute owner of the share which 
More that date belonged to Rai Bahadur 
Lebi Prasad. On 24th February 1936, 
another deed of partnership was drawn up 
between Lokenath in his individual capa¬ 
city of the one part and the joint Hindu 
family consisting of himself and his two 
sons of which he is the karta of the other 
part. That deed is printed at p. 23 of the 
paper-book, and it is the construction of 
this deed which has given rise to the ques¬ 
tion which is to be answered in his reference. 
The assessee filed an application for regis¬ 
tration under S. 2, sub-s. (14), Income-Tax 
Act, along with a copy of this instrument of 
partnership before the Income-tax Officer. 
The Income-tax Officer by his order dated 
22nd March 1937 refused to register the 
firm on the foot of this deed upon the ground 
that in his opinion no firm as defined in S. 2, 
sub-s. (6-A), Income-Tax Act, existed, and 
that as there was no partnership firm under 
the Indian Contract Act he had no power 
to register such a firm. 

The Assistant Commissioner by his order 
dated 21st December 1937, confirmed that 
decision. It is out of this appellate order 
that the assessee moved an application to 
the Commissioner to make a reference to 
the High Court which was refused by the 
Commissioner who also took the view that 
he could not understand how a man could 
be a partner with himself and also was of 
the opinion that the gift to Lokenath was 
a gift to the joint Hindu family which I 
have already held to be incorrect. The 
learned Advocate for the assessee has drawn 
our attention to the decision of their Lord- 
ships of the Judicial Committee in 15 P L T 
655, where at p. 659 Sir Lancelot Sander¬ 
son, in delivering the opinion of the Board, 
approved of the following statements in 

M \vw e a S a H m du f aw (Edn - afc p- 398 : 

f » mana e lD S member of a joint family 

“t w ZAZ* 1 , tne T, Bhl P a stranger the other 
members of the family do not ‘ipso facto’ become 

i!t th6 j U6 !?. eeB 80 as t0 °l°tbe them with 

bv the Indian “r °“ I 8 ationa of a partner as defined 
f/mlt Ind ‘“ , C °S tract Act. In such a case the 
am y a8 a unit d°eB not become a partner, but 


1. Piohappa Chettiar v. 
(1934) 21 AIR P 0 192 
655 (PC). 


ChockaJingam Pillai, 
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only such of ifcs members as in fact enter into a 
contractual relation with the stranger: the partner- 
Bhip will be governed by the Act. « 

The Act referred to in this passage was 
the Contract Act, but the sections referring 
to partnership in that Act have been re¬ 
pealed and are now embodied in the Part¬ 
nership Act, 1932. It seems to me that this 
observation of their Lordships when applied 
to the facts found in the present case which 
I have reproduced above, lead inevitably 
to the conclusion that the question formu¬ 
lated should be answered in the way sug¬ 
gested by the Commissioner. The recitals 
m the deed of partnership at p. 23 are very 
clear and show that the partnership was 
being entered into between Lokenath on the 
one hand and the joint Hindu family of 
which Lokenath was the karta on the other 
hand. The question which has been for¬ 
mulated was formulated upon this assump¬ 
tion of facts. The learned advocate for the 
assessee contended however that the part¬ 
nership was not entered into between Loke¬ 
nath as karta of the joint Hindu family 
but^ between Lokenath, Badribishal and 
Kishorilal. But it was admitted that Kisho- 
rilal was an infant and the only major who 
was then capable of contracting was Badri¬ 
bishal. If the partnership had been entered 
into by Badribishal on the one hand and 
Lokenath on the other there would be 
something to be said in favour of the argu¬ 
ment advanced by the assessee; but the 
share of the other contracting parties in 
this deed is stated to be eight annas belong- 

mg jomtly to Lokenath, Badribishal and 
Kishorilal. 

is fcru ® that Badribishal has signed at 
p. 24, but it is nowhere suggested that he 
signed on behalf of himself. It may be that 
Badribishal signed the deed as Lokenath 
was entering into the partnership on behalf 
of himself and on behalf of the joint Hindu 
family and therefore Badribishal signed it 
on behalf of the joint Hindu family. But 
in all the petitions which were filed by the 

assessee before the Income-tax Department 
and in the orders pronounced by these 
officers from time to time the position has 
always been accepted that the other con¬ 
tracting party in this partnership was the 
family of which Lokenath was the manag¬ 
ing head. In these circumstances, it appears 
to me that the partnership which was 
sought to be entered into on 24th February 
lydb, was between Lokenath on the one 
hand and Lokenath on the other hand as 
the managing member of the joint Hindu 
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family with the result that in this case the 
family as a unit did not become a partner; 
in other words that the partnership could 
be only treated to be in fact between the 
member of the joint Hindu family and the 
karta as the other contracting party which 
in this case is the same person. The result 
inevitably follows that there is no partner¬ 
ship in law which could have been regis¬ 
tered by the Income-tax Officer, For these 
reasons I am of opinion that the answer to 
the question set out above is in the nega¬ 
tive. The assessee will pay the costs of this 
reference. The hearing fee is fixed at one 
hundred and fifty rupees. This is. exclusive 
of the amount of Bs. 100 which is already 
in deposit with the Commissioner. 

Harries C. J. — I agree. 

d.S./r.k. Answer in negative . 
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Wort J. 

Ado Das — Petitioner 

v. 

Bansi Das and others —Opposite Party. 

Civil Bevn. No. 452 of 1939, Decided on 
5th April 1940, from order of Sub-Judge, 
Banchi, D/- 20 May 1939. 

(a) Civil P. C. (1908), O. 21, R. 89 — Pur¬ 
chase money of property sold and decretal 
amount minus sum received by decree-holder 
must be deposited—Applicant is not entitled to 
credit for amount for which decree-holder 
purchased property. 

The person who seeks to set aside a sale under 
O. 21, R. 89 must deposit not only the purchase 
money of the property sold, but also the amount 
of the decree unless the decree-holder may have 
received any sum. The decree-holder cannot be 
deemed to have notionally received a sum equal to 
the amount for which he purchased the property 
and therefore the applicant under O. 21, R. 89, is 
not entitled to credit for that amount : AIR 1930 
Pat 318 , Doubted but foil. [P 612 0 2 3 

(b) Civil P. C. (1908), O. 21, R. 89, S 115- 

Order directing applicant to deposit whole of 
decretal amount with view to setting aside sale 
_Order relates to matter which Court has right 

to decide— High Court will not set it aside merely 

because it may take different view of law. 

An order under O. 21, R. 89 directing an appli¬ 
cant to deposit the whole of the decretal amount 
with a view to setting aside a sale in execution of 
a decree relates to a matter which the Court has a 
right to decide and will not be set aside by the High 
Court in revision merely because it may take a 
different view of the law with regard to the^matter^ 

T. K. Prasad — for Petitioner . 

K. K. Banerji — for Opposite Party . 

Order. — This rule is directed against 
the order of the Judge directing the present 


petitioner to deposit the whole of the de¬ 
cretal amount with a view to setting aside 
a sale in execution of a mortgage decree. 
The matter seems to be perfectly clear 
from one point of view, namely that this 
is a matter which the learned Judge had a 
right to decide, and it is impossible to say 
that I have got to set the order aside merely 
because I may take a different view of the 
law with regard to the matter. 

But although it is my duty to deal with 
the matter on that footing, I propose to 
say a word about the merits. The plaintiff 
purchased one of the properties and there 
seems to be no dispute that the properties 
were sold separately. Now, it is quite clear 
under O. 21, B. 89, Civil P. C., that the 
person who seeks to set aside a sale must 
deposit not only the purchase money of the 
property sold, but also the amount of the 
decree unless the decree-holder may have, 
received any sum. I might have taken the 
view that at any rate notionally thedecree-j 
holder received a sum equal to the amount; 
for which he (the decree-holder) purchased 
one of the properties. The present petitioner 
will therefore be entitled to credit for that 
amount, or to put it more accurately to 
deposit a sum less that amount. But I am 
precluded from coming to any such conclu¬ 
sion by reason of the decision in 9 Pat 310. 
The contention of the learned Advocate 
however is that the case is differentiated 
from the present by reason of the fact that 
that was a third party purchaser. That is 
an argument which cannot be supported. It 
might very well be said that at any rate in 
the case of a third party purchaser the 
decree-holder has received or is entitled to 
receive the money, but if we are to take 
that somewhat metioulous view of the mat¬ 
ter, if he oannot be said to have received 
the money in the case of a third party 
purchaser, how can he be said to .have 
received the money when he himself is the 
purchaser because he gets nothing until 
the sale is confirmed. For both these 
reasons it seems to me that the rule must 
be discharged with costs; hearing fee one 

gold mohur. 

g.n./r.k. Rule discharged . 

1. Rameshwar Singh Bahadur v. Man gal Prasad 
Sahu, (1930) 17 A I R Pat 318 = 125 I 0 570 
=9 Pat 310=11 PLT 880. 
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Chattebji J. 

Madhusudan Mahanti 

v. 

Emperor. 

Criminal Eef. No. 4 of 1940 (Orissa), 

Decided on 9fch May 1940, made by Sess. 

Judge, Cutback-Sambalpur, D/- 21st March 
1940. 

(a) Press and Registration of Books Act 
(1867), Ss. 1 and 9 — Document consisting of 
only one sheet cannot be regarded as pamphlet. 

Act does not contemplate that a single sheet of 
paper in which a writer publishes an article relat¬ 
ing to some current topic should be regarded as a 
pamphlet of which a copy is required to be deliver¬ 
ed to the officer concerned under the Act. 

(b) Prej. and Registration of Books Act 

(1867), S. 1 — Definition of “book” is exhaus- 
tive. 

The definition of “book” as given in S. 1 is 
exhaustive and hence it is wrong to say that 
book” may include documents other than those 
specifically mentioned in the definition. 

, . „ . _ . . [P 614 C 1] 

Sf iS an< * R e 8 , stration of Books Act 
(1867), S. 16 — S. 16 does not provide for con¬ 
viction. 

Section 16 does not provide for conviction and 
sentence. [p Gl4 q 

G. C. Das — for Reference. 

G. P. Das — against Reference . 

Order. — This is a reference under 
S. 438, Criminal P. C., by the learned 
Sessions Judge of Cuttack recommending 
that the conviction and sentence passed on 
the accused Madhusudan Mahanti by a 1st 
class Magistrate, Cuttack, in two cases 
under S. 16, Press and Registration of 
Books Act (Act 25 of 1867), may be set 
aside. The cases were started on the com¬ 
plaint of the Sub-Deputy Magistrate in 
charge, Book registration, Cuttack, to the 
effect that the accused did not deliver to 
his office, as required under the provisions 
of S. 9 of Aot 25 of 1867, copies of two 
pamphlets printed in Oriya, namely, (1) 

^Guardians’* dated 6th April 1939 
and (2) Nikhil Utkal Chhatra Sangha—Bul¬ 
letin No.. 1“ dated 3rd April 1939. The 
accused is admittedly the printer of a press 
known as the “Observer Press” at Cuttack. 
The trying Magistrate found that the two 
documents in question which in his opinion 
are pamphlets and as such fall within the 

i ocn 1 lon °* . k°°k” as given in Act 25 of 
loo7 were printed in the said press of the 

accused and he did not deliver copies of the 

same to the office of the complainant as 

required by the provisions of S. 9 of the 


Patna 613 

Act. Accordingly in both the cases he con¬ 
victed the accused under S. 16 of the Act 
and sentenced him to pay a fine of Rs. 25 
in each case and in default to suffer one 
month’s simple imprisonment. The accused 
filed applications in revision before the 
Sessions Judge of Cuttack who has made 
the reference to this Court. The learned 
Sessions Judge is of opinion that “either 
of the two documents in respect of which 
the accused has been convicted is a book 
as defined in Act 25 of 1867. In S. 1 of 
the Act a book is defined as follows : 

“Book” includes every volume, part or division 
of a volume, and pamphlet, in any language, and 
every sheet of music, map, chart or plan separately 
printed or lithographed. 

The question therefore is whether the 
documents in question come within this de¬ 
finition. In one case “Nikhil Utkal Chhatra 
Sangha—Bulletin No. 1” Ex. 2 consists of 
one sheet of paper with two printed pages. 
In the other case “Appeal to Guardians” 
Ex. 1 consists of one folded sheet of paper 
with four pages. The learned Sessions Judge 

is of opinion that 

a pamphlet must consist of more than one sheet 
and therefore the document which only contains 
one sheet cannot be a pamphlet. 

According to Oxford Dictionary “pam¬ 
phlet” means : 

(1) A small treatiso occupying fewer pages or 
sheets than would make a book, composed and 
written, or printed, and issued as a separate work, 
always unbound, with or without paper covers; 

(2) More specifically, a treatise of the size and 
form above described on some subject or question 
of current or temporary interest, personal, social, 
political, ecclesiastical, or controversial, on which 
the writer desires to appeal to the public. 

In Concise Oxford Dictionary the mean¬ 
ing of pamphlet” given is “Small unbound 
treatise, esp. on subject of current inter¬ 
est.”. According to the New Waverley 
English Dictionary “pamphlet” means: 

A small book of»a few sheets stitched, but not 
bound, usually on some subject of temporary 
interest. 

It thus appears that according to the 
dictionary meaning a dooument consisting 
of only one sheet cannot be called a pam¬ 
phlet. I do not think the Aot contemplates 
that a single sheet of paper in which a 
writer publishes an article relating to some 
current topic should be regarded as a book 
of which a copy is required to be delivered 
to the officer concerned under the Act. In 
my opinion neither of the two documents 
Ex. 1 and Ex. 2 is a book as defined in the 
Act. The convictions, therefore, cannot 
stand. Mr. G. P. Das in opposing the refer¬ 
ence contends that the definition of “book” 
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as given in S. 1 of Acfc 25 of 1867 is not 
exhaustive. He lays stress on the word 
‘includes.* In other words, his contention 
is that “book” may include documents other 
than those specifically mentioned in the 
definition. To accept this argument would 
make the definition useless. I should like 
to observe that the penalty prescribed by 
S. 16 of Act 25 of 1867 is that the printer 

shall for every such default forfeit to the Govern¬ 
ment such sum not exceeoding fifty rupees as a 
Magistrate having jurisdiction in the place -where 
the book was printed may . . . determine to be in 
the circumstances a reasonable penalty for the de¬ 
fault and in addition to such sum, such further 
sum as the Magistrate may determine to be the 
value of the copies which the printer ought to 
have delivered. 

The Section therefore does not provide 
for conviction and sentence. This may be 
contrasted with Ss. 12, 13, 14, 15 and 16(a) 
all of which prescribe that the offender 
“shall, on conviction before a Magistrate, 
be punished by fine...” I accept the refer¬ 
ence and set aside the convictions and sen¬ 
tences passed on the accused. The fine3, 
if paid, will be refunded to him. 

d.s./r.k. Reference accepted. 
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Agarwala and Rowland JJ. 

Baijnath Ram Marwari — Appellant. 

v. 

Rai Kumar Sinha — Respondent. 

Appeal No. 180 of 1939, Deoided on 
23rd January 1940, from appellate order of 
Dist. Judge, Bhagalpur, D/- 17th July 1939. 

Bihar Tenancy Act (8 of 1934), S. 177-A — 
Words “and occupied by him” in S. 177-A— 
Meaning explained. 

The words “and occupied by him” in 8. 177-A 
moan occupied by the raiyat or under- raiyat as 
such raiyat or under-raiyat and does not exempt 
from attachment houses or buildings not occupied 
by a raiyat or under-raiyat as a dwelling house or 
for some purpose connected with his vocation as a 
raiyat or an under-raiyat : 7 Bom 530 and AIR 

1933Rang 227 (FB), Rel. on. [P6140 2; P615 0 1] 

S. N. Dutta — for Appellant. 

C. P. Sinha — for Respondent . 

Agarwala J, — This appeal is by the 
judgment-debtor from an order of the Dis¬ 
trict Judge of Bhagalpur confirming an 
order of the Munsif. The appellant carries 
on business as a money-lender and dealer 
in grain at Colgong where he has a resi¬ 
dential house and two godowns for the 
storage of grain. Six miles from Colgong he 
has a holding of 305 bighas in respect of 
which he is a raiyat. The landlord of this 


holding obtained a decree for arrears of 
rent of the holding and in execution of 
that decree attached the three buildings at 
Colgong. The judgment-debtor claimed 
exemption of these buildings from sale in 
execution under S. 177-A, Bihar Tenancy 
Act, which was introduced in 1937. The 
Court below has exempted from attachment 
the house actually occupied by the judg¬ 
ment, debtor as a residence and has attached 
only the two godowns. S. 177-A provides 
that a decree for arrears of rent obtained 
against a raiyat or an under-raiyat shall 
not be executed by the sale of houses and 
other buildings with the materials and 
sites thereof and the lands immediately 
appurtenant thereto and necessary for their 
enjoyment, belonging to the raiyat or 
under-raiyat and occupied by him. There 
is a proviso which permits the sale of such 
houses and buildings in execution of a 
decree for arrears of rent due in respect of 
the site of such houses or buildings. The 
question that arises is what is meant by 
the words “and occupied by him” in this 
Section. The new Section is analogous to 
S. 60 (l) (c), Civil P. C., which exempts 
from attachment and liability to sale in 
execution of a decree houses and other 
buildings (with the materials and the sites 
thereof and the land immediately appur¬ 
tenant thereto and necessary for their 
enjoyment) belonging to an agriculturist 
and occupied by him. In 7 Bom 530 1 the 
corresponding provision of the Code of 
Civil Procedure of 1882 was under consi¬ 
deration and it was held that the exemp¬ 
tion under the Civil Procedure Code 

is of a house or building occupied by an agricultu¬ 
rist, and this, we think, means the house dwelt in 
by an agriculturist as such, and the farm buildings 
appended to such dwelling. It does not include 
other houses which in one sense may be occupied; 
what is meant is a physical occupation, by an 
owner, of his house as a dwelling appropriate or 
convenient for his calling. 

This decision was cited with approval by 
the Full Bench of the Rangoon High Court 
in 11 Rang 372 2 where it was observed 
that the correctness of the Bombay deci¬ 
sion had never been doubted in the High 
Courts in India. In my view the words 
“and occupied by him” in S. 177-A, Ten¬ 
ancy Act, mean occupied by the raiyat or 
under-raiyat as such raiyat or under-raiyat 
and does not exempt from attachment 
houses or bui ldings not occupied by a rai- 

1. Radhakisan Hakumji v. Balvant Ramji, (1883) 

7 Bom 530. • 

2. Bank of Ohetfcinad v. Ko San Ok, (1933) 20 

AIR Rang 227 =14510 326=11 Rang 872 (FB). 
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yafc or under-raiyat as a dwelling house or 
for some purpose connected with his voca¬ 
tion as a raiyat or an under-raiyat. Conse¬ 
quently I would dismiss this appeal with 
costs. 

Rowland J. —I agree. 

G.N./r.K. Appeal dismissed . 
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Agarwala and Rowland JJ. 

Ajodheya Lai Mahaseth and another — 

Appellants. 

v. 

Mahanth Brij Kishore Dass _ 

Respondent. 

Appeal No. 238 of 1939, Decided on 19th 
January 1940, from appellate order of Dist. 
Judge, Darbhanga, D/- 25th May 1939. 

(a) Civil P. C. (1908), S. 47 and O. 22, R. 10- 
Expression “representative” in S. 47 includes 
person on whom interest has devolved by assign¬ 
ment, transfer or otherwise — Aforesaid person 
can be added as party under O. 22, R. 10 or in 
exercise of inherent powers of Court. 

The expression “representatives” in S. 47 is not 
limited to the legal representatives of a deceased 
person but includes persons on whom an interest 
has devolved by assignment, transfer or otherwise. 
The aforesaid person can be added as a party in 
execution proceedings either under O. 22, R. 10, 
Civil P. 0., or in exercise of the inherent powers of 
the Court: 21 Cal 62(FB), Rel.on; A IR 1922 PC 
301, Expl.; 19 Cal 683, Ref. [P 615 C2;P 616 C 1] 

(b) Civil P. C. (1908), S. 47 — Transferee 
from judgment-debtor pendente lite added as 
party under S. 47—Effect. 

The effect of joining the judgment-debtor’s 
transferee as a party is not in itself to conclude 
him from raising such objections as may be avai¬ 
lable to him against the execution of the decree 
but make it obligatory on him to take any objection 
that he may wish to raise in the execution pro¬ 
ceeding and not by a separate suit in accordance 
with the provisions of 8. 47. [P 616 0 2] 

Nirsu N. Sinha, B. P. Mahaseth and 
H. P. Sinha — for Appellants. 

B. 0. De — for Respondent. 

Rowland J, — The appellants are the 
decree-holders in a rent suit. The principal 
respondent is a person who was not a de¬ 
fendant in the suit but purchased the rent 
claimed holding on 7th December 1937, in 
execution of his own mortgage decree ob¬ 
tained against the tenant of the holding 
who was the defendant of the rent suit. 
The date of institution of the rent suit was 
21st September 1937. The date when the 
respondent bought the holding was 7th 
December 1937 and the date of the decree 
in the rent suit was 28th April 1938. The 
decree-holder applied to execute the decree 
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and wished to make the respondent a party 
as transferee and thereby representative- 
in-interest of the judgment-debtor. The 
respondent had brought his purchase to the 
notice of the landlord decree-holder by 
paying the transfer fee and selami in ac¬ 
cordance with the provisions of the Bihar 
Tenancy Act, as amended and the landlord, 
as he was bound to do, had accepted these 
fees. The respondent objected and prayed 
that his name be expunged from the execu¬ 
tion proceeding on the ground that he was 
a purchaser subsequent to the decree. The 
dates which I have just given show that 
the respondent is not a purchaser subse¬ 
quent to the decree but a purchaser pen¬ 
dente lite. The Munsif in dealing with the 
objection observed that payment of the 
landlord’s fee would not relieve the holding 
from the liability to pay previous arrears of 
rent due on it for which the decree under 
execution has been passed. He said : 

Of course the purchaser is not personally liable 

but previous arrears are always a charge on the 

holding and his purchase is subject to that charge. 

o. 73, of the new Bihar Ten. Act, is quite clear on 

the point. All this is however, no ground for 

making the objector a party to the execution 
proceedings. 

The District Judge affirmed this decision 
referring to the provision in S. 73 of the 
Act which lays down that the transferor is 
liable for all arrears due before the date of 
the transfer and said that the real person 
liable for the payment of rent is the origi¬ 
nal tenant who is the judgment-debtor and 
not the purchaser of the holding i. e., the 
respondent. The District Judge did not con¬ 
sider the provision of the Act which makes 
rent a first charge on the holding in whose¬ 
soever hands the holding may be. 

In appeal it is argued that S. 47, Civil 
P. C., applies to the decision of all questions 
relating ^ to the execution, discharge and 
satisfaction of the decree arising between 
the depree-holder and the judgment.debtor 
or their representatives and the expression 
representatives” is not limited to the legal 
representatives of a deceased person but 
includes persons on whom an interest has 
devolved by assignment, transfer or other¬ 
wise. The corresponding provisions of the 
former Civil Procedure Code were consi¬ 
dered in the Full Bench of the Calcutta 
High Court in 24 Cal 62. 1 In that case the 
person regarding whom the question arose 
was a transferee of the equity of redemption 
from the m ortgagor. He had asked to be 

1. Ishan Ohunder v. Beni Madhub, (1897) 24 Cal 

62=1 C W N 36 (P B). 
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added as a party in order that the proceed¬ 
ings for sale of the mortgaged property 
which he had purchased might be held in 
his presence and he might have the oppor¬ 
tunity of taking such objections as might 
be open to him under S. 244, corresponding 
to the present S. 47. The Courts below had 
refused to allow him to be impleaded, but 
it was decided by the Full Bench that the 
term “representative” includes a purchaser 
of the interest of the judgment-debtor, who, 
so far as such interest is concerned, is bound 
by the decree and that the term is wide 
enough to include an execution purchaser 
of the judgment-debtor’s interest. 

It is contended for the respondent that 
O. 22, R. 10, which would be direct and 

ample authority for adding the respondent 
as a party in a pending suit as a transferee 
of the interest of the defendant does not 
apply to proceedings in execution. As to 
this it is difficult to find a decision directly 
in point. R 12 of O. 22, which excludes 
execution proceedings from the operations 
of Rr. 3, 4 and 8 of this Order does not ex¬ 
clude the operation of O. 22, R 10. Mr. De 
for the respondent pointed out that Ss. 49 
to 53, Civil P. C., expressly apply to the 
levying of execution against the legal repre¬ 
sentative of a deceased judgment-debtor and 
say nothing about transferees. The answer, 
as I have already indicated, seems to be that 
S. 47, which has been held to apply to a 
person who became a representative by 
being transferee, must be given effect to 
and I can see no way in which this can be 
done except by adding the transferee as a 
party either under O. 22, R 10, or in exer¬ 
cise of the inherent powers of the Court on 
the analogy of that rule. "We have been 
referred for the respondent to the Privy 
Council decision in 1 Pat 581, 2 where the 
decree-holder having obtained a decree for 
possession of six villages together with mesne 
profits against a defendant who set up his 
own title sought to add as parties to the 
proceeding at the stage of ascertainment of 
mesne profits lessees who had been inducted 
by the Raja and had since surrendered their 
leases. Their Lordships held : 

Order22, R. 10, does not apply. There has been no 
assignment, creation or devolution of any interest 
within the meaning of that rule. 

Their Lordships’ words would seem to 
indicate that if there had been an assign¬ 
ment, creation or devolution of an interest 

2. Manindra Chandra Nandi v. Ram Kumar Lai, 
(1922) 9 A I R P C 304=68 I G 973 = 49 I A 
220=1 Pat 581 (P C). 


within the meaning of the rule it would 
have been applicable and indeed, their 
Lordships immediately proceed to refer to 
the earlier decision in 19 Cal 683 3 and the 
general principle therein expressed that a 
wide construction should be put upon the 
provisions of the Act with regard to intro¬ 
ducing parties by devolution and to the 
desirability of ascertaining all possible points 
in execution proceedings without a fresh 
suit. Indeed, there are points which may 
require to be determined as between the 
decree-holder-appellant and the present 
respondent such as whether the respondent 
is personally liable for the decretal amount 
or whether the decree is executable as a 
rent decree so as to be effective against the 
interest of the respondent. Such questions 
ought to be determined in the presence of 
both parties in order that a binding decision 
may be arrived at. But the appeal has been 
argued here on behalf of the respondent as 
if by the application to make him a party 
to the execution it was sought to conclude 
him from raising such (points?) as may be 
available to him against the execution of 
the decree. It should perhaps be pointed} 
out that the effect of joining him as a party 
is not in itself to conclude those objections 
but make it obligatory on him to take any 
objection that he may wish to raise in the 
execution proceeding and not by a separate 
suit in accordance with the provisions of 
S. 47, Civil P. C. I would allow the appeal 
and set aside the order of both the Courts 
below expunging the name of the objector 
from the execution proceeding and direct 
that the execution do proceed in the pre¬ 
sence of the objector. Any objection to the 
execution must be preferred by the objector 
within a time to be fixed by the executing 
Court. The appellants are entitled to their 
cost 3 of this appeal and of the objection and 
the appeal in the Court below. 

Agarwala J. — I agree. 

G.n./r.k. _ Appeal allowed. 

Prosunno Kumar Banyal v. Kali Das Banyal, 

(1892)19 Cal 683=19 I A 166=6 Sar 209 (PC). 
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Agarwala J. 

Ganeswar Parida—Defendant 

—Appellant. 


v. 


Harish Chandra Dutta — Plaintiff — 

Respondent. 

Appeal No. 9 of 1938, Decided on 30th 
November 1939, from appellate decree of 
Dist. Judge, Cuttack, D/- 10th Sept. 1937. 
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Civil P. C. (1908), O. 34, R. 6 — Mortgaged 
property ceasing to be available for sale owing 
to no fault of mortgagee—Mortgagee is entitled 
to personal decree. 

Where property, the subject of a suit for sale on 
a mortgage has ceased to be available for sale 
owing to no fault of the mortgagee, the latter is 
entitled to a personal decree, the whole right to 
which the mortgagee has had all along, but which 
right has merely been suspended owing to the fact 
that his remedy against the mortgaged property 
was not yet shown to have been exhausted or to 
be otherwise unavailable: AIR 1928 All 71 , Rcl. 

07i; AIR 1938 All 98, Expl. [P 617 C 1, 2] 

S. K. De— for Appellant. 

L. K. Das Gupta — for Respondent. 

Judgment. — This appeal is by the 
defendant and arises out of a suit to enforce 
a mortgage executed by the appellant in 
favour of the respondent. The plaintiff 
mortgagee sued for the sale of the mort¬ 
gaged property and also prayed that in the 
event of the sale proceeds being insufficient 
to satisfy the debt a personal decree should 
be passed against the mortgagor. The suit 
was compromised and the compromise de¬ 
cree provided that in the event of the 
decretal dues not being satisfied by sale of 
the mortgaged properties the decree-holder 
would be entitled to recover the balance 
from the person and other properties of the 
mortgagor. Before that decree could be 
executed the mortgagor’s coparceners insti¬ 
tuted a suit in which they prayed for a 
declaration that the mortgage was invalid 
for want of legal necessity. That suit was 
decreed exparte and the mortgagee-decree- 
holder was restrained from executing the 
decree which he had obtained. He then 
applied under O. 34, R. 6, for a personal 
decree against the mortgagor-judgment-deb- 
tor. Both the Courts below have agreed in 
granting this application. On behalf of the 
mortgagor it is contended that as the mort- 
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to no fault of the mortgagee, the latter is entitled 
to a personal decree, the whole right to which the 
mortgagee has had all along, but which right has 
merely been suspended owing to the fact that his 
remedy against the mortgaged property was not 

yet shown to have been exhausted or to be other¬ 
wise unavailable. 

The learned advocate for the appellant 
referred to a later decision of another Divi¬ 
sion Bench of the same Court in A I R 1938 
All 98. 2 That case arose out of a mortgage 
suit in which a final decree had been passed. 
Before the decree could be executed the 

son of the mortgagor-judgment.debtor ob¬ 
tained a decree in another suit impugning 
the mortgage decree passed on it. The 
mortgagee subsequently applied for a simple 
money decree under O. 34, R. 6. The Court 
below granted a money decree. Against that 
decree the mortgagor, judgment-debtor mov¬ 
ed the High Court. The learned Judges 
expressed their dissent from the decision 
in 50 All 321 1 but did not refer the case to 
a Full Bench; nor was it necessary to do so 
as they disposed of the application on 
another ground, namely on the ground that 
owing to the delay of the judgment-debtor 
in moving the Court he was not entitled to 
any assistance from the Court, In view of 
this the observations regarding the correct¬ 
ness of the decision in 50 All 321 1 were 
obiter. I respectfully agree with the ratio 
decidendi in 50 All 321 1 which has been 
applied to the facts of the present case and, 
therefore, dismiss this appeal with costs. 

_D.s./r.k. Appeal dismissed . 

2. Ram Saran Das v. Banwari Lai, (1938) 25 AI R 
All 98=173 I C 729=1 L R (1938) All 148 = 
1937 ALJ 1181. 
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gaged property has not been sold R. 6, of 
O. 34, has no application and no personal 
decree can be passed. In other words, the 
contention of the mortgagor is that the 
mortgagee has no right to recover the mort¬ 
gage debt from the person of the mortgagor 
until the mortgaged property has been put 
up to sale and has failed to realize the 
amount necessary to satisfy the debt. This 
contention has been negatived in 50 All 321 1 
in which a Division Bench of the Allahabad 
High Court held that 

where property, the subject of a suit for sale on a 
mortgage, has ceased to be available for sale owing 

1. Bisheshar Nath v. Chandu Lai, (1928) 15 A IR 

All 71=108 I C 459=60 All 321=25 ALJ 

1042. 


a.urinar trrasaa omgh and others — 

Defendants — Appellants. 

v. 

Hitlal Singh and others, Plaintiffs and 
others, Defendants — Respondents. 

Appeal No. 36 of 1936, Decided on 9th 

December 1938, from original decree of 

Addl. Sub-Judge, Monghyr, D/- 19th August 
1935. 

W Bihar Tenancy Act (8 of 1934), S. 22 (3) 

- Thicadar purchasing occupancy holding dur¬ 
ing period of his lease—He becomes non-occu¬ 
pancy raiyat m respect thereof — His vendees 

rights^ neitLer non ‘occupancy nor occupancy 

in Purchases an occupancy hold- 

^ g tho period of his lease he becomes a 
non-occupancy raiyat In respect of the holding sc 
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purchased : AIR 1920 Pat 97 and AIR 1938 Cal 
804, Bel. on. [P 619 0 1] 

And as it is well settled that land held in non¬ 
occupancy right is not ordinarily transferable, the 
thicadar’s vendees acquire no rights either non¬ 
occupancy or occupancy in them. [P 619 G 1] 

(b) Cosharers — Transaction assented to by 
some of cosbarers is not binding on others — 
Nor can transaction alter nature of land. 

Any transaction which is assented to only by 
some of the cosharers, cannot be binding on the 
entire body of landlords and cannot alter the 
character of the land, e. g., tenants of bakasht 
lands cannot be converted to farzidars on behalf of 
proprietors. [P 619 0 2] 

(c) Cosharera — Ouster — Fact that «ome of 
cosharers allowed others to remain in posses¬ 
sion of common land for some time does not 
necessarily amount to ouster—Nor can it defeat 
their right of partition. 

Where lands are held in common, each cosharer 
is entitled, subject to paying compensation to the 
other cosharers, to cultivate any part of the lands 
not being cultivated by them. The other cosharers 
are not thereby ousted and their remedy, if they 
object, is merely to obtain a partition. The mere 
fact therefore that some of the cosharers allowed 
others to remain in possession of the common 
lands for some time will not necessarily amount 
to ouster, nor can it defeat their right to claim 

partition ’.AIR 1924 P C 144, Rel. on. 

[P 620 C 1] 

B. C. De and D. C. Varma — 

for Appellants . 

S. S. Bose, G. P. Singh, Rameshwar 
Misra, S. K. Mitra, Kaushal Kishore 
Sinha and S. P. Srivastava — 

for Respondents. 

Fazl Ali J. —This appeal arises out of a 
suit for the partition of a number of villages 
which once belonged bo a family represented 
by one Chintaman. Chintaman left five sons 

_Madhumangal, Bishwanath, Bijaygobind, 

Narsingh and Bhagwat. Owing to the rule 
of primogeniture, which obtained in the 
family, Madhumangal got the bulk of the 
estate after the death of Chintaman, and 
certain villages were given to the remain¬ 
ing four sons by way of maintenance. The 
present suit relates to these villages. The 
only question which this Court is asked to 
determine relates to the partition of 441 
bighas of land which are situated mainly 
in villages, viz., Itwa, Simra, Olapur and 
Chakipar. At this point it becomes neces¬ 
sary to state the previous history of these 
lands. The record*of-rights shows that the 
bulk of these lands was in possession of a 
number of tenants who were recorded 
therein as occupancy raiyats. Some lands 
were also recorded as ghairmazrua. In 1912 
Narsingh and Bhagwat, two of the sons of 
Chintaman, gave a thica lease in respect of 
the villages under partition to two persons 


named Ratu and Ramnarain for a period of 
nine years. It appears that by this time the 
whole of 441 bighas was in the cultivation . 
of tenants, and in 1916 the thieadars 
brought suits for rent against them and 
obtained decrees against them. On 15th 
September 1919, the thieadars purchased 
these lands in execution of their decrees and 
shortly after that they conveyed them to 
certain persons by means of two kobalas 
which were executed on 22nd May 1920 
and on 25th September 1920 respectively. 
By the kobala of 22nd May 1920 the thica. 
dar sold 213 bighas out of the 441 bighas to 
Narsingh and the sons of Bhagwat, who are 
still proprietors of a small share in one of 
the villages under partition; and on 25th 
September 1920 they sold 228 bighas to one 
Jagdish Narain who had in the meantime 
acquired a 3 annas interest in the villages 
under partition, by means of a kobala exe¬ 
cuted in his favour by Saraswati, widow 
of Bijaygobind, one of the sons of Chinfca- 
man. The interest which Bhagwat and 
Narsingh possessed in the property except 
Maisaha has now passed into the hands of 
defendants 12 to 15, who have preferred this 
appeal. The whole of the interest of Jagdish 
Narain has, on the other hand, passed into 
the hands of defendants 5 to 9 and certain 
others. Saraswati still retains a small 
interest in some of the villages under par¬ 
tition; and the remaining share of Bi jay - 
gobind’s branch has now passed into the 
hands of defendant 10. Similarly, the four 
annas interest of Bishwanath has been 
acquired by the plaintiff-respondents. The 
point which has to be decided by this Court 
is how these 441 bighas of land are to be 
partitioned between the persons interested 
in the villages under partition at present. 

One of the questions which arose for 
deoision in the Court below was as to the 
character of these lands. It was contended 
by the plaintiffs as well as by defendants 12 
to 15 that the tenants who were recorded 
in respect of these lands in the reoord-of- 
rights were mere farzidars on behalf of the 
proprietors and they have throughout re¬ 
tained their character of bakasht lands. 
The learned Subordinate Judge who tried 
the suit has however held that the evidence 
adduced in the case is not sufficient to 
support this view, and having regard to the 
entry in the record-of-rights and other 
evidence, I am pot prepared to differ from 
his conclusion. Thus, for the purpose of this 
appeal we must start with the assumption 
that these lands were kaimi jotes of a 
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number of tenants, when they were pur- 
chased by the two thicadars, Eaktu and 
Kamnarain, in the year 1919 . s. 22 (3). 

ijihar Tenancy Acfc, clearly provides that 
a person holding land as an ijarfdar or farmer of 
rents shall not, while so holding, acquire by pur 

chase or otherwise,, a right of occupancy in any 
land comprised in his ijara or farm. y y 

This provision has been construed in a 
; number of cases and it has been held that 
where a thicadar purchases an occupancy 
holding during the period of his lease he 
becomes a non.occupancy raiyat in respect 
,of the folding so purchased: see 5 Pat L J 

£ *w t £ W N 57 - 2 U follow8 from 

this that Eaktu and Eamnarain became 
non.occupancy raiyats of these lands after 
their purchase and as it is well settled that 
land held in non-occupancy right is not 
ordinarily transferable, the thicadar’s ven. 
dees could not acquire either non-occupancy 
or occupancy rights in them. The question 
then arises as to what was the status of the 
cosbarer landlords, who purchased these 
lands from the thicadars with reference to 
these lands. The question does not appear 
to me to present any difficulty. Under the 

he d « T/ 1 ? ^ Ct th6S0 thic *dars cannot 

what they would have been in if they had 

boldin^h f a ° 0n ‘ tran8fera bl Q occupancy 
holdmg before the passing of that Act. By 

trnt j ° f . thls ° ew Acfc a statutory right of 

8uffieet r tn ?P nf6rred on occupancy raiyats 
subject to the payment of the landlord’s 

transfer fee, but no such right is given to 

non-ocoupanoy raiyats. Prom this it must 

ollow that these cosharers cannot resist 

fchasTT ° f d h P ° ther C ° 9harers to a share 
fi! m S . ln P ro P or tion to their inte- 

Subnidi fch0 f Vll T la | 68 in question. The learned 

snm«Lh ? 6 Ju ,- g01 h °wever, has taken a 
somewhat peculiar view as to the rights of 

the cosharers in respect of these lands as 

whlh P k r ° m the lowing passage 
which may be quoted from his judgment 

precarious* righT in' The* land 16 i > radars .8 ot onI 7 a 

they sold the land* ^ t ? question. When 

latter became entitled to^ 18 ^ Narain Sin S h the 

share 0? *^ lands He P ° Ssesai ° Q 11 
holder of 3 annas shaT . I f e . was maintenance- 

recital in Ex B-2 In the view of ‘he 

tenanco-holders of 8 Tunas'* A akerl that the “am- 

implied consent to the sTt a T S °, gave their 

Jagdish Narain Singh acaui^ fT’ Id °“ ofcthiDk 
--- ° c q uired the right to remain 

1 T • ----- 
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in exclusive possession over the remaining 5 annas 

maiTfT the F ° r similar masons I think the 

Ex B 2 purchased by the kobala 

sTss'ion of ,, aCqUlred l . th0 rigbt to remain in pos- 
1” ? " an ° as shar ? of the lands sold by the 

mt,M i ° 

Later on the learned Judge added : 

i or the reasons given above my finding is that 
11 annas share of the lands in Sch. 2 of the plaint 

danf°c ! % b t ak Q Shfc ° f 16 annnas Proprietors. Defen- 
dants 5 to 9 are entitled to retain possession of 11 

which E h r e 0°9 thG IaDds . fi SoId by the kebaL of 
<~n Ex C-2 is a certified copy, while the 

cosharers who now own the interests of the pur- 

remain* iT^ th °. kebaIa B-2 are entitled to 

ET B 2 The rf S,0n - ° r , h ° ld th ° laDds S0ld b 7 

Tf the r'enSni lm r s 5 anDas share is bakaaht 
the remaining cosharers maintenance-holders. 

d a nf«Y 9 6 f Ul , fc * 0£ tbis decision is tbat defen- 
dants 12 to 15, who have roughly speaking 

ba™ h S Vlllages under Partition 

213 bighas out of the disputed lands, and 

of f 29 ft a h u b ° 9 . bave bean given H/iGths 

o 22b bighas; the remaining land 3 have 
been divided as between plaintiffs and 
defendant 10 in proportion to their share 
e villages. Now, it appears to me that 
the view expressed by the learned Jud«e 
cannot be sustained. In the first place, there 
is no justification for the view that Narsingh 
and Bhagwat at the time they purchased 
a portion of the lands, gave their implied 
consent to the sale of the remaining lands 
to Jagdish Narain; but even if they had 

D ?, lb . ber ° l fche se two vendees could 
resist a suit for the partition of these lands 

oy the remaining cosharers. It is to be 

remembered that any transaction which is' 

assented to only by some of the cosharers, ! 

cannot be binding on the entire body of 

iandlords and could not alter the character 

of the land. In the circumstances, which 

J- have already stated, the whole of 441 

bighas of land were liable to be partitioned 

among the cosharer landlords in proportion 

to their shares; and this is what should 

Judge be6n d ° ne by tb0 learned Subordinate 

It was argued by Mr. Bose, who appeared 
for defendants 5 to 9, that his clients and 

their predecessor-in-interest having been 

allowed to take possession of the lands by 
the other landlords the latter cannot turn 
round and claim a share in them. But I do 
not think any case of estoppel or acquiesc- 
ence arises on the facts of this case, nor 

fn f h be fi q T 68t l 0n of llmit ation arise, because 
in the first place, within twelve years of 
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the purchase of these lands from the thica- 
dars, defendants 5 to 9 were dispossessed 
and they had to bring a suit to recover 
possession in the year 1932. Again, it has 
been clearly laid down by the Judicial 
Committee in 51 Cal 631 3 that where lands 

are held in common, each cosharer is enti¬ 
tled, subject to paying compensation to the 
other cosharers, to cultivate any part of it 
not being cultivated by them. This being so, 
the other cosharers are not thereby ousted 
and their remedy, if they object, is merely 
to obtain a partition. The mere fact, there¬ 
fore, that some of the cosharers allowed 
others to remain in possession of these lands 
for some time will not necessarily amount 
to ouster, nor can it defeat their right to 
claim partition. In my opinion, therefore, 
these lands should be divided among the 
parties in proportion to their share in the 
villages under partition. It appears that the 
plaintiffs have a fourth share in all the 
villages under partition, with the exception 
of Kathora in which they have 2 annas 
out of a total share of 8 annas; defendants 
12 to 15 have a half share in all the villages 
except Maisaha in which they have only 
one-fourth share ; defendants 5 to 9 have 
3 annas share in most of the villages under 


partition, but they have only one anna 
interest in Olapur and have no share in 
village Kathora; defendant 23 has one anna 
share in Itwa, Olapur and Maisaha, and 
half-anna in Kathora (the learned Judge 
assumes that she has one anna in Simra but 
that appears to be wrong); defendant 10 has 
1 anna share in Simra, 2 annas in Olapur 
and li annas in Kathora; and defendants 
16 to 20 have 4 annas share in village 
Maisaha only. All that need be said, there¬ 
fore, is that these 441 bighas of land should 
be divided among the various parties to the 
suit in proportion to their respective shares. 

Before concluding this judgment it is 
necessary to refer to a point raised by Mr. 
Bose, who appears on behalf of defendants 
5 to 9. It is pointed out by him that on 9th 
September 1923 Narsingh, whose interest 
ha9 now passed to defendants 12 to lo, had 
sold 12 bighas 15 kathas 8 dhurs out of 
the lands purchased by him from the thica- 
dars to them. The kebala recites that Nar¬ 
singh and his cosharers had been, from the 
date of their purchase to the time of the 
execution of the deed, “in possession and 
occupation as raiyats of the said occupancy 

3. Midnapore Zamindary Co., Ltd. v. Naresh 
Narayan Roy, (1924) 11 AIR P C 144—80 I C 
827=51 I A 293=51 Cal 631 (P C). 


kaimi jote lands ”, and authorises the ven¬ 
dees to get “their names entered in the 
office of the landlord as raiyats in my palce”. 
It is contended by Mr. Bose that the defen¬ 
dants 5 to 9 thus acquired a right not only 
to 228 bighas which they purchased directly 
from the thicadars, but also to the 12 bighas 
15 kathas 8 dhurs which they purchased 
from Narsingh and which is now claimed 
by defendants 12 to 15. It appears to me, 
however, that these lands must be treated 
in the same manner as the other lands and 
that all the cosharera are entitled to share 
them in proportion to their interest in the 
property under partition. Narsingh was only 
one of the cosharers, and at the time he 
sold these lands defendants 12 to 15 had 
already acquired interest in village Simra 
in which these lands are situated. 

The only other point which needs men¬ 
tion is that defendant 10 having purchased 
a 2 annas share in Olapur village only, it 
must be made clear that for the purpose of 
partition Olapur and Maisaha (which is 
said to be a dakhili village appertaining to 
the former) must be treated as two separate 
units and defendant 10 should be given a 
share in proportion to his interest in Ola¬ 
pur. The result is that this appeal is allowed 
and the cross-appeals are dismissed. The 
parties will bear their own costs in this 

Court. 

Yarma J.—I agree. 


g.n./r.k. 


Appeal allowed . 
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Agarwala and Rowland JJ. 

Lal Mohan Prasad — Plaintiff — 

Appellant. 

v. 

Govind Sahu and others — Defendants 

— Respondents. 

Appeal No. 192 of 1939, Decided on 29th 
\pril 1940, from appellate decree of bub- 
fudge, Ranchi, D/- 13th December 1938. 

(a) Transfer of Properly Act (1882), S. 41 
— Estoppel under S. 41 not set up in written 
itatement — Plea should not be allowed o 

learing. 

Where no case of estoppel under 8. 41 Is set up 
n the written statement the case should not oe 
illowed to be put forward at the hearing.^ q ^ ^ 

(b) Tran.fer of Property Act (1882), S. 92 
_Cl. 3 of S. 92 does not detract from right or 

subrogation given by cl. 1. 

Clause 1 of S. 92 confers the right ofsubrogaton 
on all persons other than the mortgagor to whom 
the right to redeem is given by 8. 91 including 7 

co-mortgagor. Cl. 3 does not detract from this right 
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but enacts that it can be extended to a creditor 
who without taking an interest in the property 
has advanced money with which the mortgagor 
has been enabled to redeem the mortgage. 

^ [P 621 C 2] 

Mahabir Prasad and Rajeshwari Prasad 

ci ■«/r — for Appellant . 

S. M. Mullick and N. K. Prasad II_ 

for Respondents . 

Rowland J. — This is an appeal by the 
plaintiff in a suit under R. 63, O. 21, Civil 
P. C. The plaintiff was a decree-holder who 
having obtained a mortgage decree and put 
the property hypothecated to sale obtained 
a personal decree on 12th February 1936, 
for the balance due on his mortgage against 
defendants 13 to 22, the heirs of his mort¬ 
gagor Sheikh Tawakal. In execution he 
sought to attach one anna six pies share in 
village Kundelowa which had been the pro¬ 
perty of Shaikh Tawakal. Defendants 1 to 
11 preferred a claim case under 0. 21, R. 58 
as this property had been transferred to 
them in January 1935, by defendants 13 to 
17.^ The claim succeeded: hence, the suit in 
which the plaintiff contended first that the 
whole transfer was void as having been 
without consideration, collusive and fraudu¬ 
lent ; alternatively that defendants 13 to 17 
had only 21/40ths share in the property 
transferred and could not be entitled in 
respect of the remaining 19/40ths which 
belonged to defendants 18 to 22. It was 
found by both Courts that defendants 1 to 
11 acquired a valid title to 21/40ths of the 
property, but that 19/40ths did not belong 
to the transferors. The first Court gave the 
plaintiff a decree to the extent of 19/40ths 
of the property declaring that this share 
was liable to attachment and sale. On appeal 
it was contended firstly that defendants 18 
to 22 and the plaintiff as claiming under 

q m 6re 08 ^ o PP e( ^ on the principle of 
o. 41, T. P. Act, from setting up their title; 
and secondly that in any case defendants 

m t0 • u W0re ei ^itled to be subrogated to 

e rights of prior mortgagees whom they 
ad redeemed by payment of mortgage 
money amounting to Rs. 3600. The Sub- 
ordinate Judge who heard the appeal allow¬ 
ed the first contention and rejected the 
second. 

In second appeal, it is pointed out that 
no case of estoppel under S. 41, T. P. Act, 
was set up in the written statement and 
that this case should not have been allowed 
to be put forward at the hearing. Mr. 
Mullick for the respondents contends that 
it was a case of estoppel falling within 
B. 115, Evidence Act, and relies on the 
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Privy Council decision in 22 Cal 909 1 for 

the contention that such an estoppel could 

be applied if it arises even though not 

pleaded; but indeed there is no evidence of 

representation by defendants 19 to 22 to 

defendants 1 to 11 on which an estoppel 

under S. 115, Evidence Act, could be based. 

Ihe first contention of the plaintiff must 

therefore be allowed. He is entitled to put 

the 19/40ths share to sale subject to what 
1 have next to say. 

The Subordinate Judge was in error in 
holding that the benefit of subrogation could 

S°no be m cl ^ lmed by fche defendants under 
, 1 this Section con-| 

fers the right of subrogation on all persons: 
other than the mortgagor to whom the right' 
to redeem is given by S. 91 including any' 
co : mortgag or . Cl. 3 does not detract from 
this right but enacts that it can be extended 
to a creditor who without taking an interest 
in the property has advanced money with 
which the mortgagor has been enabled to 
redeem the mortgage. The application of 
th!s clause in my view may be illustrated 
thus. M has mortgaged a property to EM 
borrows money on a plain handnote from 
C. With it he pays off the mortgage money. 

g , eta „r U ? rlght of subr °gation. Alterna¬ 
tively M borrows from C under a registered 
instrument containing an agreement that G 
shall be subrogated to the rights of the mort- 

gagee. In this case C obtains the benefit of 
subrogation. The true position of defen¬ 
dants 1 to 11 is clearly within cl. 1 of S 92 
They are persons who have acquired'the 

oi^om ° f " 0 . d0mptioD to extent of 
21/40ths. This puts them in the position 

° L° 0 \T, r * ga S ors with the owners of the 
other 19/40ths of the equity of redemption. 

Having redeemed the entire mortgage they 
are entitled to the right of subrogation under 
S. 92 or S. 95 and the 19/40ths in then- 
hands can only be attached and sold sub¬ 
ject to a redemption of their charge bv D av. 
ment of 19/40ths of the mortgage money, 
ihe appeal must be allowed and the suit 
decreed in a modified form the plaintiff 
getting a declaration that he is entitled to 
bring to sale 19/40ths share of the property 
subject to the mortgage lien of defendants 
1 to 11 as explained above. Parties to bear 
fcheir own cosfcs throughout. 

Agarwala J.— I agree. 

_ P.a./R.K._ Appeal allowed. 

583 (P C). Sar 
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A I. R. 1940 Patna 622 held by the Courts below that the lands 


Agarwala and Rowland JJ. 

Lala Rajbali Lai and others — 

Plaintiffs —Appellants. 

v. 

Partappur Co. Ltd. — Defendant — 

Respondent. 

Appeal No. 114 of 1939, Decided on 9th 
January 1940, from appellate decree of 
Addi. Dist. Judge, Saran, D/- 27th August 
1938. 

(a) Evidence Act (1872), Si. 21 and 34 — 
Zamindari papers of proprietor found to be 
books of account regularly kept in course of 
business — Admission therein being admissible 
under S. 34 can be proved by or on behalf of 
person making it. 

Admission in the zamindari papers of the pro¬ 
prietor which are found to be books of account 
regularly kept in the course of business being ad¬ 
missible under S. 34 can be proved under S. 21 by 
or on behalf of the person making it. [P 622 C 2] 

(b) Bengal Tenancy Act (8 of 1885), S. 116 
_Words “term of years” in S. 116 — Meaning 

( Queer e). 

Whether the words “lease for a term of years” 
in S. 116 refer to a lease for more than one year or 
includo a lease for one year or for a fraction of a 
year : Case law referred. [P 623 C 2] 

(c) Bengal Tenancy Act (8 of 1885), S. 116— 
Zirat land — Lease by proprietor for term of 
years or from year to year — S. 116 applies — 
Lessee can neither acquire nor confer on sub¬ 
lessee rights of occupancy or non-occupancy 
raiyat. 

A proprietor is entitled to the benefit of S. 116 if 
he has taken the precaution of letting out his zirat 
lands under a lease for a term of years or under a 
lease from year to year. In such a case 8. 116 will 
apply to the land with the result that his lessee 
can neither acquire nor confer on any sub-lessee a 
tenancy carrying the benefits of Chaps. V and VI, 
Ben. Ten. Act, which deal with the rights of occu¬ 
pancy raiyats and non-occupancy raiyats ’. 26 Cal 
546 , Eel. on. [P 623 C 2] 

B. C. De and Phulan Prasad Varma — 

for Appellants. 

Sir M. N. Mukharji and Har Narayan 
Prasad — for Respondent. 

Rowland J. — This is an appeal by the 
plaintiffs who claim to have acquired raiyati 
right in 13 bighas 2 kathas 9 dhurs of land 
in village Damakia under the defendant 
company which holds the village on lease 
from the Hathwa Raj as proprietor. The 
land claimed in the suit appears to have 
been entered in the Record of Rights as 
being in part zirat, in part bakasht thikadar 
and in part gairmazrua, the last named 
class being only a small area of 3 kathas 
5 dhurs. The substantial contest is with 
regard to the other two items. It has been 


recorded zirat and the lands recorded 
bakasht are both zirat or private lands of 
the proprietor, the finding being that the 
Record of Rights entries, so far as they are 
to the contrary, are rebutted by the evi¬ 
dence adduced. The suit has been dismissed 
on the ground that occupancy rights cannot 
accrue in land leased out in the manner and 
in the circumstances found in the present 
instance. 

Two points are taken in appeal. One con¬ 
tention is that on the finding of the lower 
Courts that the land is zirat there is an 
error in law in holding that occupancy 
right cannot accrue. The second point taken 
is that the finding that the land is zirat 
ought not to stand because the lower Appel¬ 
late Court in arriving at it has relied on 
evidence which was not admissible for the 
defendant and against the plaintiffs. I may 
take the latter point first. The Courts 
below have taken into consideration zamin¬ 
dari papers of the proprietor and of the 
defendant which are said to have indicated 
that the land was treated as zirat since at 
least 12 years before the commencement of 
the Bengal Tenancy Act. There was other 
evidence before the Courts but the point 
taken is that these statements in the 
zamindari papers are admissions within the 
meaning of S. 17, Evidence Act, and that 
under S. 21 of the same they could be 
proved against the person making them but 
not by or on behalf of the person making 
them or his representative in interest. In 
the argument it is rightly pointed out that 
Ss. 17 and 21, Evidence Act, are applicable 
and that the admissibility of these papers is 
to be considered in the light of those Sec¬ 
tions. But the stipulation in S. 21 which 
was relied on for the appellants is subject 
to three exceptions embodied in the Section 
itself, the third of which is that an admis¬ 
sion may be proved by or on behalf of the 
person making it, if it is relevant otherwise 
than as an admission; and the papers of 
which the admissibility has been called in 
question appear to be entries in books of 
account regularly kept in the course of 
business and as such relevant under S. 34, 
Evidence Act, in the present instance. I 
am not prepared therefore to say that any 
error of law was committed in taking these 
papers into consideration and, in any case, 
they are not the only evidence on which 
the lower Appellate Court has proceeded. 
The findings of fact therefore cannot suc¬ 
cessfully be challenged in second appeal. 





W t^ re ^ uri1 first point promul¬ 

gated. It has been argued that settlement 
by verbal leases, each for a period of one 
year or less suoh as were made by the 
defendant in favour of the plaintiffs will 
not operate to bring the provisions of S. 116 
into force so as to prevent the accrual of 
occupancy rights. The Section applies to 
proprietor s private lands “where any such 
land is held under a lease for a term of 
years or under a lease from year to year:” 
and it has been held in this Court in 8 Pat 
10 P L T 565 1 that in order to bar 
he acquisition of right of occupancy or of 
he right of a non-occupancy raiyat in res¬ 
pect of proprietor’s private or zirat lands it 
is necessary that such lands should be held 
under a lease for a term of years or under 
a lease from year to year. Where such lands 
are not so held there is nothing to prevent 
the accrual of the rights of a non-occu. 
pancy or'an occupancy raiyat. The correct¬ 
ness of this decision was affirmed in face of 
a contrary opinion which had been express. 

t °w l n cerfcain oases by the decision 
of a PuH Bench in 9 Pat 347 = 10 P L T 

069, in whioh a passage is cited with ap- 

proval from 26 Cal 546. 3 The passage runs- 

S«nt B i W ! Unde f 8t J aQd the Section its object is evil 

from thl° e n X0lu . < ? e th ® proprietor’s private lands 
m the operation of Chapa. 5 and G, Ben. Ten 

tain nrananff that ‘ he proprietor has taken a cer- 
S U j lon whioh is indicated by the con- 

is hois 8 w of tIle Section ‘where any such land 

from year t^yearf 88 *“ * ° f 16ar * “ a *2 

Maopherson J. appears to have read the 
words quoted from the Section as meaning 
a lease for more than one year or a lease 

T?e y rfr« r ‘?, reir " ,or he g°os on to say: 

Vin , 6 p Ff. oautlon is a lease of one of those two 

A Under *k 0 operation of S. 17 (d) 
Registration Act, must be registered. 

argued that such leases as were 
granted in the present case, orally and for 

L>t r - 10< !u Of ? D0 year or less - do not c ome 

within the terms of the Section as “a lease 

vear ° f ° r .. a Ieaae from y 0ar to 

taken to imply more than one year. It has 

= TQ V £ r i- be m n he I d in A 1 R 1938 Pat 299 

that “term of years” in- 
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eludes a lease for one year or for a fraction 
of a year There seems to be a difference 
between this deoision and that of the Full 
Bench as to the meaning to be attached to 
the expression lease for a term of years”- 
but it is not necessary to decide here which 
meaning of the words is correct because the 
appeal must fail on another ground 

nnn f ° a f- 6 bef °^ 6 US doea nofc d0 pend on the 
construction and effect of the letting by the 

defendant to the plaintiffs but on the effect 

of the letting of the land by the proprietor 

A similar position came before the Calcutta 

? lgb C ° ur _ fc . in 26 Cal 546. 3 The suit was 

defend; la f ndl " d fco eject as trespassers two 
defendants Deva Roy and Ajodh R oy 0 f 

whom it was found that the defendant 

hBM a h R °t i ° a m 6 UP ° n the land whila ^ was 
bl if the ot fier defendant Ajodh R ov as 

a thikadar under the proprietor under a 

oTthJ7 a ’ t?rm ° f y6arS; and fch0 substance 
of the decision was that those two circum 

stances were sufficient to brin* fbl 
within S. 116, Ben. Ten. Act Th A CaS6 
tor^s entitled to the benefit of this Section 

of years or under a lease from year to yea? 

Jhe I 9 d aS fchi3 ’ S ’ 116 wil1 apply to' 

n«?f-h aDd Wltb fche re3uIfc thafc his lessee can 
neither acquire nor confer on any sub- lessee 

a tenancy carrying the benefits of Chaps 5 

and 6, Ben. Ten. Act, which deal with Jhe 

rights of occupancy raiyats and non-occu 

pancy raiyats. Mr. De argued thaffiT 

authority of this decision should not be a/ 

cepted. We have not been shewn any case 

in which it has been questioned and we see 

no reason ourselves to doubt its correct 

ness. On the law as there laid down it is 

clear that the plaintiffs have not acquired 

the right which they claim in the lands in 

suit and the decision of the Courts below 

dismissing the suit must be affirmed I 

would dismiss the appeal with costs. 

Agarwala J# — I agroo. 

G.N./B.K. Appeal dismissed. 


’■ «stfs;vss i asS¥i‘ 
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(a) Provincial Insolvency Act (1920), Ss. 5 
and 18 — O. 9, R. 13, Civil P. C., applies to 
insolvency proceedings — Application to set 
aside ex parte order granting debtor’s insol¬ 
vency petition is competent. 

From the provisions of Ss. 5 and 18 it follows 
that O. 9, Rule 13, Civil P. C., is applicable to 
proceedings under the Insolvency Act also and 
therefore the Insolvency Court is competent to 
entertain an application by the creditor to set 
aside an ex parte order granting the application 
of a debtor for being declared insolvent : 7 C h J 
26S and AIR 1932 Lah 522 , Bel. on. [P 624 0 2] 

(b) Provincial Insolvency Act (1920), S. 19 
and S. 79, Rules under, R. 5 (Calcutta High 
Court)—S. 19 is mandatory — Notice must be 
served on each creditor separately—Mere pub¬ 
lication of general notice in official gazette is not 
enough—Question of prejudice is irrelevant. 

The provisions of,S. 19 are mandatory. Mere pub¬ 
lication of the general notice in the official gazette 
ia not enough. It must be served by registered post 
on each creditor. The question whether the credi¬ 
tor was prejudiced or not by the non-service of the 
notice is irrelevant. Therefore where the creditor 
proves absence of notice the Court is bound to 
allow his application for setting aside an ox parte 
order granting the debtor’s petition for being de¬ 
clared an insolvent and rehear the matter. 

[P 625 C 1, 2] 

S. C. Mazumdar and Ramanugrah N. 

Sinha — for Appellant. 

R. S. Chattarji — for Respondent. 

Fazl Ali J. — This is an appeal by a 
creditor from an order of the District Judge 

of Manbhum, rejecting his application pray¬ 
ing that the order adjudging one Lachman 
Mistri as an insolvent be set aside And 
Lachman Mistri’s insolvency petition be 
reheard. Lachman Mistri made his applica¬ 
tion on 18th June 1938, in which he men¬ 
tioned four creditors including the appellant. 
It appears that notices were issued to all 
the four creditors including the appellant, 
but in the notice which was issued to the 
appellant he was described as Ram Kumar 
Marwari, and not as Rampratap Marwari. 
A notice stating that Lachman Mistri had 
made an application for being declared in¬ 
solvent was also published in the Bihar 
Gazette on 20th July 1938. On 23rd July 
1938, the learned Judge passed an ex parte 
order granting the application of Lachman 
Mistri for being declared insolvent. On 28th 
'July 1938, the appellant appeared in Court 
and made an application for setting aside 
that order on the ground that he had re¬ 
ceived no notice of Lachman’s application. 
The learned Judge dismissed this applica¬ 
tion on 20th March 1939, and hence this 

^appeal. . 

The first question to be decided is whether 

an application for setting aside an insol¬ 
vency order, which was made ex parte can 


be entertained. It is contended on behalf of 
the respondent that such an application is 
not maintainable under the Insolvency 
Act, and the learned advocate appearing on 
his behalf contends that if such an applica¬ 
tion could be entertained, there would have 
been a provision in the Act similar to S. 25, 
cl. (1). In that clause it is provided that 

in the case of a petition presented by a creditor, 
where the Court is not satisfied with the proof of 
his right to present the petition or of the service 
on the debtor of notice of the order admitting the 
petition, or of the alleged act of insolvency, or is 
satisfied by the debtor that he is able to pay his 
debts, or that for any other sufficient cause no 
order ought to be made, the Court shall dismiss 
the petition. 

It is pointed out that whereas the Act 
specifically provides that in the case of a 
petition presented by a creditor the peti¬ 
tion may be dismissed if the Court is satis¬ 
fied that there was no service on the debtor 
of notice of the order admitting the peti¬ 
tion, no similar provision is made where a 
petition is presented by a debtor and the 
creditor is not served with a notice. S. 18, 
Insolvency Act, provides that 

The procedure laid down in the Civil Procedure 
Code 1908, with respect to the admission of plaints, 
shall, so far as it is applicable, be followed in the 
case of insolvency petitions. 


Again, S. 5 of the Act runs as follows: 

(1) Subject to the provisions of this Act, the 
Court, in regard to proceedings under this Act, 
shall have the same powers and shall follow the 
same procedure as it has and follows in the exer¬ 
cise of original civil jurisdiction. 

(2) Subject as aforesaid, High Courts and Dis¬ 
trict Courts, in regard to proceedings under this 
Act in Courts subordinate to them, shall have the 
same powers and shall follow the same procedure 
as they respectively have and follow in regard to 

civil suits. 

From these provisions it follows that 
O. 9, R. 13, Civil P. C., is applicable to pro- 
ceedings under the Insolvency Act also 
and this view is supported by the 
of the Calcutta High Court in 7 C L J 268 
and certain observations made in A I R 
1932 Lah 522. 2 In my opinion, therefore, 
the learned Judge was competent to enter¬ 
tain the application made by the appellant 
before him. As to the merits of the applica¬ 
tion, it has been pointed out on behalf of 
the appellant that even the learned Judge 
has held that no notice was actually served 
on the appellant. The learned Judge has 
relied on the fact that a general notice had 
b een duly published in the Bihar Gazette 

1. Mool Chand Ram v. Sarjoog Perskad, (1908) 7 


Umar Din v. Raghu Nath, (1932) 19 AIR 
Lah 522=138 I C 377=33 P D R 698. 
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to tho effect that Lachman Misfcri had ap. 
pli 0 d f or being adjudicated insolvent and 
23rd July 1938 had been fixed for hearing 
and he has held that in view of the notifi. 
cation the appellant must be presumed to 
have had sufficient notice of the insolvency 

Fn ? q ^ o S t , a3 ° f the dafce of fche tear- 
mg. b. 19, Insolvency Act, says that ‘where 

an insolvency petition is admitted, the 

Court shall make an order fixing a date 

for hearing the petition’ and “notice of the 

order shall be given to creditors in such 

manner as may be prescribed. ” As the 

rules, which govern the procedure in this 

province, are the same as those framed by 

at 9 al0ufcfca Hl § h Court under S. 79 of the 
Act, it becomes necessary to refer to R 5 

framed by the Calcutta High Court as 

regards the pubiication of notice to be issued 

under S. 19. This rule runs thus: 
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and that there is nothing to show that the 
insolvent had so much assets as to enable 
him to pay up this amount. In my opinion 
however, the learned Judge has in this 
matter misread the petition filed by the 
appellant before him. However that may 
be, under the law as it stands the question 
of prejudice appears to me to be irrelevant. 
The appellant has shown that he had not, 
received the notice issued under S. 19 0 /' 

the it?' that P rovis * on is mandatory'' 

matter rD ? Fh g0OUghfc t0 hav0 reheard 

appeaI - Tbe ord er of the learned 

LTcoT “ ,dS - °° <■*« 

Meredith J. —I agree. 
g.n./r.k. Appeal allowed. 


of Shu an ° rder c , fixiD g the date of the hearing 

ll £ aQder S ‘ 19 shall be published in 
he local official Gazette and advertized in such 

newspapers as the Court may direct A Lv nf 
the notice shall also be forwarded by registered 

petition. ea0hcredltor t0 the address given in the 

R is to be noted that this rule nowhere 
Fn 0 H! deS ‘ hafc “ 0re P ub bcation of the notice 

in the official Gazette will be enough. It 
shnnM 7 ! Pr °u T thafc a c °Py ° f the notice 

lettaJ ln a h be °r warded registered 

letter to each creditor. In the present case, 
the registered letter never reached the ap- 
peUant. The learned Judge has presumed 
that the appellant must have had notice of 
the insolvency petition, because it was 
fished in the official Gazette, but I find 
that the names of the creditors who were 
mentioned in Lachman Mistri’s petition 
were not published in the Gazette, and the 

?qoq 6 pubIl9hed as lafc o 20th July 
1938, that is only three days before the 

Hn!? T-h Sd for ,! !h0 bearing of the applica- 
tion. The appellant has stated on oath that 

bad , n ? “fFL 0 °, f 6ither fcbe application 
i ? n n th ^f e ° f th9 hearin g> and, in my opin- 

the' ftlrf pr T“ pti0D mi 6bt arise from 

haS be0n rebu tted by the one- 
bein, giV6D in fchis case - That 

being so, the learned District Judge ought 

o have aHowed the petition of the appel- 

iut t r a 0hea ; d the matfc0r ' Tfae Earned 

appellant has not been in any way preju. 

f/Tt 6 48 S i at u d in his order that even 

onlv cre a dT me t- that the a PP ella ^ is the 
only creditor, his own decree against the 

t0 more than Rs ‘ 1665 ’ 
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Fazl Ali and Meredith JJ. 

Saguni Missir — Petitioner 

y. 

Emperor, 

Criminal Revn. Appln. No. 670 of 1939 
Decided on 1st February 1940, from order 

NoveEnber^l939 Q9 P * to “' D/ ' 6th 

5 Kt 25 k 

Assistant SuperTnl" dent 'TpolK 

fn. q 7 A hf- made by S ub-In S pec t or - Sub? 
nspector finding case to be maliciously false— 
Offence under S. 211 i s committed. 

A person made a petition to the 4ssistanf 

Superintendent of police charging certain person 

with cognizable offence and asking him to take 

nonces aC T' Tbe Assistant Superintendent of 
Tn . t e u ted an to be made by Sub- 

Inspector who made an enquiry and reported that 

the case was maliciously false. The Assistant 

Superintendent of Police thereupon made a com! 
plaint under S. 211 : com- 

. S e } d A * hat fche conviction under 8. 211 was not 
vitiated by any error of law. rp q26 C 

(b) Penal Code (I860). S. 211- M.gi.,^ 
a mg cognizance of complaint under S. 211 
and passing order, before petition of pro! 

S 2 M y par . ty — Prosecution under 

improper? d,Sp ° ,,ng ° f prote “ Potion i. 

Where a Magistrate has taken cognizance of a 
complaint under S. 211, and has dsS 
thereon and subsequently the opnosfte narft l? 

V! S“'“ “ “*■iTS 

Syea Ali Kban _ /„, Petitioner ° ” 

Gort - 

for Opposite Party . 
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Fazl Ali J. — This is an application 
under Ss. 435 and 439, Criminal P. C. f by 
one Saguni Misair, who has been convicted 
under S. 211, I. P. C., and sentenced to 
undergo rigorous imprisonment for one 
year and to pay a fine of Es. 50. It appears 
that for some time past a dispute has 
been going between the petitioner and one 
Jamuna Jha with regard to a temple situ¬ 
ated in Patna City in front of the peti¬ 
tioner’s house. On 17th May 1939, one 
Mathura, who is said to be a friend of 
Jamuna Jha, brought a case under S. 324 
against Chuni Kahar and other persons 
who, according to the prosecution, belonged 
to the party of the petitioner. Chuni Kahar 
and others were at first released on bail, 
but subsequently their bail bonds were 
cancelled on 27th June 1939. On that very 
day the petitioner lodged a saneha before 
the Assistant Sub-Inspector of Police at 
Khajekalan Police Station in which it is 
recorded that four persons, namely Jag- 
mohan, Mathura, Parmeshwar and Khapta 
Kahar, had abused' 1 him in front of his 
house. On 2Sth June, the petitioner went 
with his mukhtear and filed a petition 
before the Assistant Superintendent of 
Police to the effect that eight persons in¬ 
cluding the four who had been mentioned 
in the saneha had come on the evening of 
27th June to the temple which was the 
subject of dispute between him and Jamuna 
and others, had the lock of its entrance 
door broken and removed one mukat 
(Crown) from the idol installed in the 
temple and some other articles of worship, 
and also threatened to break his limbs if 
he intervened. The prayer which was made 
in the petition was that the Assistant 
Superintendent of Police 

may be pleased to depute some unconcerned res¬ 
ponsible officer to institute a case and make an 
enquiry at the spot, as the petitioner is ready to 
prove his case. 

The Assistant Superintendent of Police 
thereupon directed an enquiry and ulti¬ 
mately the Sub-Inspector in charge of the 
thana reported that the case was maliciously 
false. Upon this the Assistant. Superin¬ 
tendent of Police made a complaint to the 
Sub-divisional Officer for prosecuting the 
petitioner under S. 211, I. P. C., on 12bh 
June. On that very day the Sub-divisional 
Officer recorded the following order : 

A complaint under 8. 211, I. P. 0., received. 
Cognizance taken. Issue warrant of arrest bailable 
for Rs. 500 against the accused for 27th. 

It appears that on the same day the 
petitioner filed a protest petition before 


the Sub-Divisional Officer in which, after 
briefly narrating the incidents regarding, 
which he had filed a petition before the 
Assistant Superintendent of Police and 
stating that he was ready to prove the case, 
he prayed that 

the report of the Police be put up and the matter 
may be enquired into by any Magistrate before any 
order is passed on the report. 

The Magistrate directed this complaint 
to be put up with connected papers, on the 
next day, and on that day he rejected the 
petition stating that he had already passed 
final orders upon the complaint of the 
Assistant Superintendent of Police before 
the petition was filed, and it was too late 
now to modify that order. The learned 
Sub-Divisional Officer further remarked 
that the petitioner would have a chance of 
proving his case in the proceeding already 
instituted. After that the Sub-Divisional 
Officer proceeded to try the petitioner and 
convicted him under S. 211, I. P. C. The 
petitioner appealed to the Sessions Judge, 
but his appeal was dismissed. Both the 
Courts below have concurrently found that 
the allegations made by the petitioner in 
his petition to the Assistant Superintendent 
of Police were maliciously false and they 
have given good reasons in support of their 
finding. The only question which therefore 
arises upon this application is whether the 
conviction of the petitioner is vitiated by 
any error of law. 

The first point of law raised by the learned 
Advocate appearing for the petitioner is that 
as the Assistant Superintendent of Police 
himself neither could nor did enquire into 
the case, no offence under S. 211, I. P. C., 
was committed merely by reason of the fact 
that the petition, dated 28th June, was filed 
before him. It is not suggested that the 
petition made on that day did not disclose 
a cognizable offence, but it is contended that 
only the Sub-Inspector in charge of the 
police station could enquire into that offence 
and therefore though, an offence under 
S. 211 might have been committed if an 
information had been lodged before the Sub- 
Inspector, no such offence has been com¬ 
mitted, because the petitioner approached 
the Assistant Superintendent of Police. In 
my opinion the contention is not sound. 
The offence being a cognizable one, it could 
be enquired into either by the police officer 
in charge of the police station or by any 
officer to whom he was subordinate and 
within whose jurisdiction the offence was 
said to have been committed. The Assistant 
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do of Police rllrl fata n -- __I . . . 


Superintendent of Police did take action on 
this petition and directed an enquiry, and 
t cannot be said that he was not in a posi¬ 
tion to get the offender punished. It also 
appears on the evidence in the case that a 
regular police case was instituted upon the 

petitioner s application to the Assistant 

Superintendent of Police and the persons 
named as accused in that petition were 

Thus th« r b 3 T e a ntly relea sed on bail. 
Thus, the first contention raised on behalf 

of the petitioner must fail. 

The second contention is that the peti- 

tioner paving filed a protest petition, which 
amounted to be a complaint before theMagis- 
trate, the latter had no jurisdiction to order 
his prosecution without disposing of his 
complaint. Both the Courts below have 
however pointed out that the protest peti- 
lon was filed after the Magistrate had taken 
cognizance of fche case under S. 211,1. P C 
and therefore the procedure of the Magis-’ 
crate was not open to any objection. This 

fhicV 8 - y 1 8 “PP° rfced by *be decision of 
this Court in 13 Pat 789. 1 In my opinion 

there is no ground for interfering with the 

convmtmn of the petitioner, and in view of 

the fact that the petitioner has in this false 

case implicated not only Jamuna with whom 

he had a dispute but also most of the per 
sons who had figured as prosecution wit¬ 
nesses in the criminal case brought by 
Mathura against Chuni Kahar and others, 

I consider that the sentence which has been 
passed on him is by no means severe. I 
would therefore dismiss this application. 
Meredith J. — I agree. 

D.s./r.k, Ap plication dismissed. 


1. Vztoga. Mahto v Emperor, (1934) 21 AI R p at 
=lfTp L T 756 . 7 " =36 Cr L J 200 
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Wort and Manohar Lall JJ. 
Bameshwar Nath — Defendant — 

Appellant. 

N ZT„ deS !t War T,? ramd Nar ain Singh 
and another, Plaintiff a-Respondents. 

Match e iLn° f 83 ° f 1937 ‘ Dacided on 8 th 

hX,Vh 940, ° rlglnaI decree of Sub- 
dge Chapra, D/- 30th January 1937. 

exce.. a. profit i„ Heu of *“ 

that r asra* tSAsrjffti 


lie»onr!t C L\ e 7L ght haV0 ,n excess a * Profit In 

sss :*“ 3 “ --■attsssss 

that the P rem ium which he obtained hv 

star anus; „r;H; 

Sri" “■»" ■*. •-* i.. r. 

,, , ,, [P 628 C 1 , 21 

w , y ort 8 Q S°r taking possession. 

bakasht C ] a a G d U6 1 b? rinh7o° rtg . agee has settled 

ssisPSH 

£22" 

the ordinary law then In Tr ’7° fo J ce was under 
as a person with ordinary nrudnn Un<J to manage it 
it if it were his own, Ld uStto 

agreement to the confrUJ »i*i! there was an 
was bound to pay out of 7^° moct psor, he 

respect of the property 71 7 PCjO^Fol* 

Dr. D. N. Mitter and J. N. SahaV-!! ° 1] 

G Si d n h gh ri ^Slngh 

Wort J Respondents - 

eaeol J T T A h ! S 18 an appeal b y th e mort- 

Tha da 7- ln a ? acfcionfor redemption. 

nn d D i!r questlon that arises, there being 

the r °etuin a of th h0 right ° f the P laintiff s to 
cne return of the zarpeshgi deed, is that of 

yearT872 S a na° Zarpe3h S i dates back to the 

.o bAh °“LVS ™ SiS 

according to the terms of the zarpeshgi 
Government revenue amounting to R g P 120 
and was to appropriate the balance Rs. 562 
besides the entire produce which he may 

r? kje 

Son* Wa8 6Dtifcled to remain in’pos. 

Now, in taking the account the learned 
Judge m the Court below hae com. to™ho 


628 Patna Rameshwar Nath v. Naramdeshwar Prasad (Wort J.) A. I. R. 


conclusion that the zarpeshgidar had settled 
certain bakasht lands and had realized a 
premium of Rs. 1299 for such settlement, 
but that he should have received an addi¬ 
tional Rs. 1911 that is to say, instead of 
obtaining the Rs. 1299 he should have 
obtained Rs. 3210, and in taking the account 
of the monies due by the plaintiff to the 
defendant. The Judge has made this allow¬ 
ance of Rs. 3210. Incidentally I might state 
here that the learned Judge has allowed the 
sum of Rs. 1299 twice over. That of course 
will have to be eliminated from the account. 
In addition to that the learned Judge has 
come to the conclusion that as regards the 
rent of these bakasht lands settled by the 
mortgagee in possession another Rs. 11 on 
the total area settled should have been 
obtained. The case of the mortgagor plain¬ 
tiff was that the mortgagee should have 
obtained as rent something much in excess 
of this amount. The learned Judge has in 
the result come to the conclusion that the 
difference between the rental at which he 
ought to have settled the lands and that 
which he in fact has settled them at, is 
Rs. 11. Capitalized that by twenty the 
Judge has allowed Rs. 220 in the account; 
and in addition to that ho has allowed 
Rs. 125 to the mortgagor for cess, which 
the mortgagor himself has paid between the 

years 1932 to 1935. 

I propose to deal with the sum of Rs. 220 
in the first instance. I should have thought 
that the maxim de minimis non curat lex 
applies to the case although the learned 
advocate appearing on behalf of the respon¬ 
dent contends that he can support the judg¬ 
ment by showing that the evidence would 
substantiate the claim he made. That argu¬ 
ment, in my judgment, cannot be accepted. 
It merely amounts to this that the decision 
of the learned Judge in the Court below 
was wrong, and how a judgment can be 
supported by contending that it is wrong 
I fail to see. In my judgment, this amount 
is so small, that it should not have been 
allowed in the account. It will, therefore, 
be struck out accordingly. As regards Rupees 
1299, the question depends upon the con¬ 
struction of the document itself. The pas¬ 
sage is : 

appropriate year after year the balance amounting 
to Rs. 562 besides the entire produce which he may 
have in excess as profit in lieu of interest. 

In my judgment the argument of Dr. 
Mitter, that the premium which he obtained 
by the settlement of these bakasht lands 
was the produce of the land, cannot be sup¬ 


ported. It is quite clear that the meaning 
of the word ‘produce* in the deed itself is 
that which would ordinarily be placed upon 
it, that is, the produce of cultivation. It is 
therefore quite clear that the mortgagor 
would be entitled to have Rs. 1299 set off 
in the account against him. The Rs. 1911 
is somewhat more difficult. The argument 
put forward by Dr. Mitter was that the 
settlement by him (the mortgagee) would 
enure only until such a time as he went out 
of possession. As I understood the argument, 
the mortgagor when he came into posses¬ 
sion would be entitled to eject the persons 
that the mortgagee had settled upon the 
lands. To put the argument in another form, 
the mortgagor should minimise his damage 
that is, if he could turn these tenants out 
(although the rents and the premium ob¬ 
tained for the settlement were both low), 
he did not in fact and need not suffer any 
damage, because ejecting the tenants he 
could re-settle the lands with other tenants. 
That argument was met by the decision of 
Adami and Kulwant Sahay JJ. in 8 P L T 
31. 1 There, Kulwant Sahay J., in delivering 
the judgment of the Court distinguished 
bakasht land by saying that such land is 
nothing more than raiyati land which had 
as a result of surrender or abandonment 
come into the possession of the landlord; 
and then came to the following conclusion : 

Unless there is a provision in a zarpeshgi lease, 
restricting the power of the zarpeshgidar as regards 
the settlement of raiyati lands, the latter is, in 
the ordinary course of management, entitled to 
settle raiyati lands with tenants, and such settle¬ 
ment will be binding on the proprietor. 

I think it may be pointed out, as ha9 
been pointed out on many occasions, that 
the right of the tenant cannot be determined 
by a contract between the mortgagor and 
the mortgagee, but is to be determined by 
the rule of law. If as in this case, (although 
there is no decision on the point) these 
tenants are occupancy raiyats, their right to 
remain on the land will continue in spite of 
the mortgagor going into possession, and it 
must be held in my judgment that the 
tenants’ possession or right to possession did 
not come to an end at the time the mort¬ 
gagor came back into possession. In my 
judgment, therefore, the point as regards 
Rs. 1911 apart from the merits of the case, 
which has not been argued, is unsustain¬ 
able, and the mortgagor was entitled to 
have the Rs. 1911 taken into account as 
between himself and the defendant. The 

1. Bhairo Nath v. Shanke Pahau, (1926) l 3 ^* J* 
Pat 605=97 10 494=6 Pat 129=8 P D T 31. 
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question that remains is the question of 

cess. That in my judgment is determined 
by the provision of S. 76, T. P. Act: 

11 the mortgagee fail to perform any of the duties 

imposed upon him by this Section, he may when 
accounts are taken in pursuance of a decree made 

under this chapter, be debited with the loss (if 
any) occasioned by such failure. 83 11 

The first cl. (a) of S. 76 provides : 

The principle of law there laid down by 
eeJ f “ y judgment both to the 

and ° { R3 ' and to the question of cess, 
and as regards the question of cess the mat- 

•, e / 7 “ ®°noluded by the decision in 51 I A 

if 1 ' In , that cas e (as in this case) there 
was a usufructuary mortgage of May 1869 

prior to the passing of the Transfer of Pro ’ 

the Tn^°- /n 1882 -’ aDd their Lordships of 
heMthar 1 Commitfcee of fche Priv y Council 

as the mortgages did not provide otherwise the 
5 ga 6 ee was bound to pay the enhanced revenue 

nertv wfih 33 P %‘ of his dut y to manage the pro! 

.^ lfch prudence, and was not entitled to P re 
cover the payments upon redemption. 

ij“ 8 « K? f S ' 76 - T ‘ p - A «fc- ^ads : 

trary }“ . thl ! absence of a contract to the con- 

trar>, out of the income of the property pav the 

Government revenue, all other charges of a pubhc 
nature and all rent accruing due in fespeet thereof! 

to fhi h ° U ^ S ‘ ? - 6 d068 nofc a PP^ in ^rms 
to the mortgage in this case nor did it apply 

in terms to that in 51 I A 157, 3 yet their 

Lordships applied the principle there laid 

down and made this observation : 

immovahli 8h lDd ! a a m° rt; Sagee in possession of 

the Tranif 0 Pr ° P f e D y a mort e a S e made before 

, 0t ? r °perty Act of 1882 came into 

under tho ordinary law then in force 
bound to manage it as a person with ordinary 

fnd de unLrt°h Id mann ® e jt if ^ were his own, 

wHh th« Was an a S re ement to the contrary 

with the mortgagor, ho was bound to pay out of 

the income of the property the Government land 

sessed nn^n U “‘e 116 during his possession be as- 

11 an f such charges of a public nature 
as might accrue due in respect of tho property. 

. f“ elr Lordships held that cess was one 

bv l“ Ch : rgeB of public nature payable 
? 0 mortgagee. In the result the mort¬ 

gagor will be entitled, in the taking of the 

125 and R \ 1299 ' 1911. Bs. 

regard t°u CUtting doWn trees with 

regard to which I have heard no argument. 

The decree is modified to the extent of 
striking out Rs. 220 and Rs. 1299 which 
have been charged twice over. The appelT 

this S 01 } tlfc T Ied to proportionate costs of 

thigapggahjpwg rking ou t this proportion 

' 11 A I H RPO fo2=80 I 0^19 TM 
=27 O 0 72=46 All 369 (P C) ~ A 157 


Es. 1299 must not be taken into account 
because tins amount could have been cor 

t'hfcour l b“<.w PP,l0, “ O ° l ° ‘ ha Jn<,Sa in 

Manohar Lall J. _ I agree. 

D,S ^ R ' K - Decree modified. 
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V arma and Manohar Ladd JJ. 

1 eople s Co-operative Bank Ltd., Patna 

— Appellant. 

y # 

Shy am Narain and another _ 

MwSi'? 0 ' in °' 1939 ’ £ 

r.tLT/.' 2 r<,°SSL" d i 939 S ° b - JUd8a ’ 


ass ss- 

Where the Court after having "ud thaT 
was no ground for a compromise and also 

SS5 

order J ’r Thia is an appeal against an 
order of the lower Court refusing to record 

befo“e P urTha m ““ by the a PP ella nt 

Pennle'a p Th app ? llanfc happens to be the 

Peoples Co-operative Bank Ltd., Patna 
It appears that there was a family consist ’ 
mg of one Raja Lai who had a son? Ram 

dhur? had°f aUdhUr ^ Ram Chaa dra Chau- 

Sd 1 ' ° D 19 ‘ h ,May 1930 > the Bank ob¬ 
tained an award for Rs. 3872-5-6 against 

Eaja Lai and Ram Chandra and one Ishwari 
Prasad. In the year 1935, the award was exe¬ 
cuted before the First Subordinate Judge’s 
Court at Patna. The Bank got holding 
os. 138 and 139 within the Patna Muni 

fiS 7 L^. aohed ’ The 9 °°s of Earn Chandra 
filed a petition with regard to holding No. 138 

under O. 21, R. 58, Civil P. 0., but no claim 

was preferred with regard to holding No. 139 

The c^m was rejected with the result that 

ho ding No. 139 was sold for R g 50 end 

b h v 0ld ^ E N \ 138 J arE - 100 *»^P»rcL“d 

, by ^ 0 Ba “ k - A suit was filed with regard 
to hoiding No. 138 by Shyam Narain “and 

Earn Narain and another suit was filed by 
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one Sheo Shankar Kumhar with regard to 
holding No. 139. The suit filed by Shyam 
Narain and Ram Narain was decreed in 
favour of the plaintiffs of that suit, and the 
appeal, in connexion with which the present 
compromise was filed, was numbered 41 of 
1938/39. The suit filed by Sheo Shankar 
was dismissed in connexion with holding 
No. 139. Sheo Shankar also preferred an 
appeal which was numbered 52 of 1938. 

Both the appeals were pending before the 
District Judge of Patna but while the appeal 
filed by Sheo Shankar remained before the 
District Judge, the appeal filed by Shyam 
Narain and Ram Narain was transferred to 
the Court of the Subordinate Judge. The 
case of the appellant was that both the cases 
were compromised. The compromise peti¬ 
tion in Sheo Shankar’s case, which was 
Appeal No. 52 of 1938, was filed before the 
Judge, but although a compromise petition 
was prepared and faircopied the case of the 
Bank is that the respondents took the fair- 
copy to have it signed by their pleader and 
file it on 31st August 1938, which was the 
date fixed in the appeal. They however did 
not file the petition on that date and when 
they did not file it for some time the present 
petition, out of which this appeal arises, 
was filed. The Bank relied upon Ex. 1 which 
is a draft of the aforesaid petition of com¬ 
promise. The respondents however deny 
any compromise as alleged by the appellant. 
They contended that there was no occasion 
for a compromise in the appeal to agree to 
pay Rs. 200 to the appellant, i. e. the Bank. 

On behalf of the appellant, it is contended 
that the two appeals were compromised as 
part of one transaction, and if this appeal 
had not been compromised they would not 
have compromised the other appeal No. 52 
of 1938 by Sheo Shanker Kumhar. The 
Court below has not relied upon the evi¬ 
dence of the witnesses on behalf of the pre¬ 
sent appellant and, after having found that 
there was no ground for a compromise on 
terms so favourable to the Bank, and also 
that there was no consideration for the 
compromise, has refused to record the com¬ 
promise. Mr. Hareshwar Prasad Sinha, ap¬ 
pearing on behalf of the appellant, has 
drawn our attention to the fact that the 
only reason given by the Court below for 
disbelieving the appellant’s witnesses is that 
they are 

all men of the appellant and must speak for them 
and I am not inclined to attach much weight to 
their oral evidence. 

The witnesses for the appellant are : 


Bhagwat Prasad Karan (witness 1), Law 
Agent of the Bank, Bateshwar Jha (wit¬ 
ness 2), manager of the Bank, Bhagwandhari 
Singh (witness 3), a peon of the Bank, among 
other witnesses. The reason given by the 
lower Court does not appeal to me. In a 
case of this nature who else but the servants 
of the Bank can be the witnesses to the 
transaction, and simply because they hap¬ 
pen to be connected with the Bank their 
evidence should not have been discarded 
altogether. The Assistant Secretary of the 
Provincial Co-operative Bank was examin¬ 
ed in this case on commission. He said 
that the compromise was arrived at with 
his approval, and his evidence has been 
held to be insufficient because it did not 
appear from his statements that the res¬ 
pondents were parties to the compromise 
and agreed to its terms. Appellant’s wit¬ 
ness 4 is Sukhdeo Prasad. He has been 
disbelieved because he happens to be a 
bhagina of the Law Agent of the Bank 
(witness 1). 

What has weighed mostly with the Court 
below is that the learned pleader appearing 
on behalf of the Bank was not examined 
and also that the respondents having won 
in the lower Court were not likely to enter 
into a compromise so favourable to the 
Bank. When this point was pressed by 
Mr. Girija Nandan Prasad on behalf of the 
respondents we adjourned the hearing of 
this appeal to give an opportunity to them 
to examine that pleader in the case on pay¬ 
ment of costs, and 6th May 1940 was fixed 
for getting the information from the learned 
advocate for the respondents. We are in¬ 
formed that the respondents will abide by 
the decision of the Court without any exa¬ 
mination of the pleader. Moreover, we are 
informed that Mr. Satchidanand was per¬ 
sonally conducting the case in the lower 
Court. Mr. Girija Nandan Prasad has fur- 
ther pointed, out fchafc in Exs. 3 and 3 (a) f 
the notes submitted by the office as well as 
the remarks of the officer, there is no men¬ 
tion of the draft. But these were submitted 
on 29th August 1938, and the petition for 
recording the compromise was filed on 22nd 
September 1938, and the date fixed for 
filing the petition of compromise was 31st 
August 1938. In the note Ex. 3 (a) it is 
noted as follows : . 

According to the terms of compromise tne 
amounts must be realised on due dates in Aghan 
and Magh” 1346 Fasli. 

From this it is clear that some sort of 
compromise was actually hinted at; the 





actual draft may not have been placed 
before the office. Mr. Girija Nandan Prasad 
also pointed out that Title Appeal No. 45, 
i. e., the appeal filed by Sheo Shankar has 
nothing to do with the appeal out of which 
this appeal arises. But from the trend of 
events mentioned above, it is clear that it 
was in execution of the same award that 
holding Nos. 138 and 139 were attached, 
and although different parties objected to 
the execution of the award the Bank’s 
attitude was to finish the litigation as soon 
as possible. On the whole, it appears to me 
that the reason given by the Court below 
for not relying upon the Bank’s witnesses 
simply because they happen to be employees 
of the Bank is not sufficient; and the ques¬ 
tion of consideration does not seem to have 

D ? U ?.*?.k 0a . r ’ n § * n cas 0 because the results 
of litigations are after all uncertain and 
parties enter into compromise with the 
object of escaping from the worries and 
anxieties of continuing a litigation. I am 
therefore of opinion that the appeal should 
he allowed, the compromise should be re¬ 
corded and a decree passed in terms of the 
compromise. 

Mr. Girija Nandan Prasad also urged a 
preliminary point that no appeal lay in this 
case._ He has relied upon a Single Judge 
decision of the Lahore High Court in 73 

x AIR 1924 Lah 248, 1 where it 

was held that no appeal lay when it was 
found that there was no compromise. But 
a later Division Bench decision of that 
very Court in AIR 1927 Lah 546 2 has not 
aooepted that view. In Mulla’s Civil P. C. 

(Edn. 10, p. 903) a number of authorities 
has been mentioned in support of the pro- 
position that an appeal lies in the circum¬ 
stances existing in the present case. I am 
of opinion that there is no force in this 
preliminary objection. I would therefore 
allow the appeal with costs. 

Manohar Lall J. __ I agree. 

D.S./r.k. Ap peal allowed. 
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Dhavle J. 

Manlayak Petitioner. 

v. 

Ramkirit and others —.Opposite Party. 

Criminal Misc. Case No. 71 of 1939, 
2->eoided on 14th March 1940. 


(a) Criminal trial — Undue pressure—Magis¬ 
trate s suggestion to settle matter by arbitration 
is not undue pressure. 

There is a distinction between the Magistrate's 
asking a party to settle a matter by arbitration 
ana ins exercising undue pressure, or indeed any 
pressure at all, in asking a party to accept arbitra- 

_ [P 633 C 1] 

( b) Penal Code (I860), S. 199 _ Affidavit 

hied in High Court _ Reckle.s allegation.— 
Applicant having no real knowledge about them 
nor .nd.catmg source, of his knowledge—Ca.e 
“ el “ ht J or enquiry into offence under S. 199 

" ck, '“ *"*«*“"■• “ 

The tendency on the part of applicants to make 
reckless allegations in affidavits filed in the High 
Court must be deprecated. Where the applicant 
pnma facie has no knowledge of them at all, even 
though that does not prevent him from swearing 
the affidavit nor attempts to indicate the source! 
of h!s knowledge of the allegations, the case is 
a fat one for enquiry into an offence under S. 199. 

[P 633 0 2] 

Nirsu Narayan Sinha, Krishna Chandra 
and R. K. Sahay — for Petitioner. 

Assist. Govt. Advocate, Avadesh Nandan 
Sahay, D. L. Nandkeolyar and S. Bar- 
meshwar Prasad— for Opposite Party. 

- Grder, ^This is a rule calling upon one 
Manlayak Singh to show cause why he 
should not be prosecuted under S. 199, 

I. P. C., in respect of certain statements 
contained in his application of 16th October 
last to this Court for a transfer of certain 
proceedings under S. 145, Criminal P. C., 
from the file of the Sub-Divisional Magis- 
trata of Dinapur. The application was sup¬ 
ported by an affidavit sworn by Manlayak 
Singh, saying that the facts stated in the 
petition were true to his knowledge. 

The first statement to notice is the alle- 
gation in para. 8 of the petition that on 

^ ^ ^ u S U8ti 1939, when certain ijaradars 
who like Manlayak Singh were members of 
the second party in the proceedings before 
the Magistrate applied to him for an ad- 
journment, the Magistrate in the presence 
of their advocate and others made an obser¬ 
vation to the effect that the ijaradar is a 
mere farzidar of the Sehra Babus (the 
maliks), that even if this case be transferred, 
Sehra Babu has to remain in the same sub¬ 
division” etc. Mr. Nirsu Narayan Sinha 
who appears for Manlayak Singh has stated 
that Manlayak is a gomasta of the Sehra 
Babus on Rupees 5 a month and is enti- 
reiy innocent of English. It is not claimed 
that the Magistrate made his observations 
in any language but English. The allegation 
now in question is a repetition of what was 
stated m Manlayak’s application to the 
District Magistrate for a transfer of the 
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proceedings before the matter was brought 
to this Court; and in showing cause on that 
occasion, as on the present occasion, the 
Magistrate says that the petitioner’s allega¬ 
tion is a hopeless distortion of what he had 
said. I do not wish to say anything more 
on the present occasion than can be helped, 
having regard to the fact that I am now 
merely considering the question whether 
an inquiry ought not to be made into an 
offence under s. 199, and not the question 
whether there are sufficient materials before 
me for Manlayak’s conviction. I will there¬ 
fore content myself with saying that on 
present materials Manlayak’s statement in 
para. 8 of his application, which he swore 
was true to his knowledge, appears to be 
false and could not have been believed by 
him to be true. What leads me to this con¬ 
clusion is the circumstance that Manlayak 
made his application to the District Magis¬ 
trate after the ijaradars of the Sehra Babus 
had applied to the District Magistrate for a 
transfer on grounds which were evidently 
felt to be inadequate, coupled with the fact 
that there is no pretence that Manlayak 
could understand English, besides the 
Magistrate’s report and the probabilities of 
the situation. 

In para. 9 of his application Manlayak 
stated that the Magistrate did not prepare 
any note of his local inquiry or inspection 
of 2nd July 1939. The learned advocate 
who appears for him has referred to S. 148, 
Criminal P. C., which speaks of a local 
inquiry and to S. 539-B which speaks of a 
local inspection; and he has pointed out 
that the latter requires the Court without 
unnecessary delay, to record a memoran¬ 
dum of any relevant facts observed at such 
inspection. But the inquiry or inspection 
in the present case was not held under 
either of these provisions of the law, and 
nothing really turns on such distinction as 
may be made between the two sections. 
That the Magistrate made a local inquiry 
in connexion with the proceeding (which, 
it is to be noted, was then a proceeding 
under S. 144), and made it in the presence 
of Manlayak among others is not disputed; 
and the inquiry report is on the record. 
Mr. Nirsu Narayan Sinha has, however, 
been able to point to several circumstances 
indicating that Manlayak may have believ¬ 
ed that there was no such note on the 
record. It appears that two days after the 
inquiry Manlayak filed an urgent applica¬ 
tion for a copy of the note, but that this 
application was refused by Maulavi S. S. 


Zaffar Hossain, the Second Officer of Dina- 
pur, on the ground that the records were 
not available. This might not unreasonably 
give the impression that the note was not 
on the record, for, it is hardly to be supposed 
that the second officer would refuse a copy 
merely because the Sub-Divisional Officer 
might have kept the whole record with 
himself. Nor did subsequent happenings 
help to displace such an impression or 
remove what confusion there may have 
been. The allegation that no note was pre¬ 
pared was made in Manlayak’s application 
to the District Magistrate for transfer; but 
this was not one of the grounds on which 
the District Magistrate called for an expla¬ 
nation, with the result that in dealing with 
that ground the District Magistrate did not 
notice the inspection note and only said that 

there was in fact no local inspection under the 
Criminal P. C. What appears to have happened is 
that the learned Magistrate visited the village in 
his executive capacity. 

This observation could only help to con¬ 
firm the impression of Manlayak, whose 
urgent application for a copy had been 
rejected on palpably inadequate grounds, 
that no inspection note had been prepared. 
It has also been brought to my notice that 
when last month an application was made 
in this Court on Manlayak’s behalf for a 
copy of the inspection note, what was sup¬ 
plied to him was a copy not of the inspec¬ 
tion note of 2nd July 1939, but of a note 
of the Magistrate dated 4th September 
which is found in the record of the District 
Magistrate though it is not at all clear how 
it came to be there. Manlayak’s allegation 
that the Magistrate did not prepare any 
inspection note is wrong in fact, but the 
circumstances placed before me by Mr. 
Nirsu Narayan Sinha do suggest that not 
only did he not know or believe it to be 
false but that he may well have believed 

it to be true. 

In para. 12 Manlayak Singh speaks of 
undue pressure being brought to bear on 
his malik by the Magistrate for accepting 
arbitration. This again is said to be true to 
Manlayak’s knowledge. The allegation was 
made in the application to the District 
Magistrate but was not among the grounds 
on which the District Magistrate called for 
an explanation from the Sub-Divisional 
Magistrate. In his explanation to this Court 
the Magistrate says that he had asked the 
landlord to settle the matter by arbitration 
"which, as a matter of polioy, a S. D. O. is 
required to do these days.*’ The District 
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Magistrate says on the same point that 
every Magistrate tries to settle such matters 
amicably, and with reference toManlayak’s 
contention that the refusal of the malik to 
accept arbitration has caused great annoy, 
ance to the Sub-Divisional Magistrate, 
observes that if the Magistrate were to be 
annoyed by the reluctance of any party to 
accept an arbitration, he will have to be 
annoyed practically every day. The learned 
advocate for Manlayak has contended that 
i- 6 .^--Divisional Magistrate has not ex¬ 
plicitly denied putting any pressure upon 

1 Ian a * ak B , mallk to accept arbitration, 
and that it should therefore be taken from 
the Magistrate's mention of "a matter of 
policy and his reference to the fact that 
executive and judicial functions are un¬ 
fortunately vested in the Sub-Divisional 
Magistrate that pressure was exercised on 
,Manlayak s maliks. I am not impressed by 
this contention, for it ignores the distinction 
between asking a party to settle a matter 
by arbitration and exercising undue pres¬ 
sure, or indeed any pressure at all, in ask¬ 
ing a party to accept arbitration. I cannot 
jon present materials, believe that the 
Magistrate exercised any pressure on Man- 
ayak s maliks at all, especially as the 
petitioner has carefully refrained from ex¬ 
plaining what the “undue pressure” was 
and as there is no reason to think that any. 

thing was done through this low paid agent 
of the maliks. 

The only other matter that it is necessary 
to refer to is the allegation in para. 13 of 

lUanlayak s petition regarding the formation 
of a conciliation board by the Sub.Divisional 
lAIagistrate, with its first sitting at Bikram 

on 13th August 1939 at which the Magis¬ 
trate delivered a speech from which 

oi’!w PPare ? t fcha * he bolds fche view that the ori- 
t ® nants ln cultivating possession of the 
ds over which even possession had been deli- 

deHvirv^nf 110 Clvl ! Courfc b y means of the writ of 
delivery of possession. 

^-ke Magistrate states the composition of 
the conciliation board including three land¬ 
lords, two Congress workers, two Kisan 
workers, one big cultivator and Rai Baha- 

du * ?om a? f an S J ngh 0f Maner ' a G °vern- 
ment Official, and says that at the meeting 

which he called at Bikram four or five 
other persons were present. It is not pre¬ 
tended that Manlayak was among the per¬ 
sons called, and the affidavit does not say 

that hS WaS Pre8ent ' The Magistrate adds 

tenant c °“n>itt e e I* to help the 

tenants and landlords as well, so that disputesmay 
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a b ctlon. Ued without litigation or resort to direct 

,, fu 6 ^ T rCU . m8fcance3 ifc iB ^conceivable 

Knd h e /S g,8 , fcrat f 8aid anythin 8 °f the 
kind that Manlayak has put forward on 

onth in para. 13 of the application regard, 
ng the Magistrate’s views. It has been 
contended on Manlayak's behalf that the 
Magistrate has not expressly denied the 
petitioners allegation and that therefore 
his reply should be taken to be a tacit 
admission of the matter charged by Man¬ 
layak. In my opinion, the Magistrate has 
said enough to warrant one in holding that 
be emphatically denies the allegation. I am 

not prepared to deal with the Magistrate's 
explanation like the counter-affidavit of a 

party in answer to an affidavit filed by an 
applicant; and we have in Manlayak a man 
who in order to obtain a transfer, is making 

sevS 10 / 8 ° atb relafciD S to matters, 
several of which were conducted in English 

wl ?i ch he doea aot pretend tc 

know. He could, prima facie, have no real 
knowledge of them himself at all, even 
though that did not prevent him from 
swearing the affidavit, nor has he attempt¬ 
ed to indicate the sources of his knowledge 
of such matters. 6 

The rule was supported by the Crown 
which, on instructions received from the 
i agistrate, is willing to prosecute. In my 

order of 29th January, I referred to the! 
tendency I have been noticing recently on 
the part of applicants to make reckless' 
allegations in the affidavits filed in this 1 ' 
Court. Having taken into consideration all 
the circumstances, I am of opinion that it 
is expedient in the interests of justice that! 
an enquiry should be made into an offence 
under S. 199, I. P. C., that would appear 
on the materials at present before me, to 
have been committed by Manlayak Singh 
in respect of the allegations contained in 
paras. 8 12 and 13 of his transfer applica¬ 
tion of 16th October last. Let a complaint 
be made accordingly over the signature of 

f 18l i ra T and forward e<3 to a Magistrate 

of the first class having jurisdiction. 

G.N./r.k. Order accordingly. 
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(a) Precedent — Principle set up by cases 
covering long period of years — Courts are 
reluctant to dissent. 

Courts in India will naturally be reluctant to 
dissent from the decision of cases which cover a 
long period of years. [ p 638 0 2] 

(b) Income-tax Act (1922), S. 6 — Royalty 
on mines is not ‘income from property. 

Royalty on mines cannot fall within the head- 
i-nt* “income from property” in S. 6 because such 
income is defined in S. 9. [P 638 C 2] 

& (c) Income-tax Act (1922), S. 6 — Coal 

mining lease — Lessee given all rights of enter¬ 
ing upon his land, sinking shafts, erecting 
colliery and taking away coal — In return of 
these rights lessee covenanting to pay premium 
and minimum of royalty annually irrespective 
of what coal was produced —Coal mining lease 
held must be regarded as lease and not sale of 
coal and payment of royalty was income. 

By the various mining leases the assessee trans¬ 
ferred to the various lessees certain rights of enter¬ 
ing upon his land, sinking shafts, erecting colliery 
buildings and such like and winning and taking 
awav the coal. In return for those rights, he ob¬ 
tained covenants from the lessees by which they 
bound themselves to pay annual sums for those 
rights depending upon the amount of coal removed 
and the amount of coke manufactured and with a 
minimum of royalty which was always payable 
irrespective of what coal was produced or coke 
manufactured. By these covenants the assessee, in 
return for the rights and privileges granted, 
assured for himself an annual sum which was 
never to be less than the minimum royalty . 


Held that the mineral leases must be regarded 
as leases and not as sales of coal. The annual pay¬ 
ments of royalty in such case must be regarded as 
a rent .in the hands of the assessee. They were 
therefore assessable to income-tax as they consti¬ 
tuted income from other sources : Case law dis¬ 
cussed. [P 640 0 1,2; P 641 0 1) 


(d) Income-tax Act (1922), S. 6 — Sale 
Vendor, by term* of sale, securing income for 
himself —Such income is assessable to income- 


^ 31X • 

A sale may bo made for a price which could 
properly be regarded as a capital receipt and there¬ 
fore not assessable to income-tax. Such a transac¬ 
tion would amount to the exchange of one form 
of capital for another. The consideration for such 
a sale however need not be in the form of capital. 
A vendor might secure by the terms of the sale an 
income for himself, and such would undoubtedly 
be assessable to income-tax ; A I E 1935 PC 113, 
Eel. on. LP 639 C 2] 


(e) Income-tax Act (1922) — Interpreta¬ 
tion _ Cases under — Much reliance should 

not be placed on English decisions. 


In deciding cases under Indian Income-tax Act 
much reliance must not be placed upon English 
cases which are decided upon an Income-tax Act 
which differs in many respects from the Indian 
Act. t p 640 C 1] 

(f) Deed — Construction — Lease or sale — 
Coal mining lease and sale of coal land 
Difference between explained. 


One of the essential points of distinction be¬ 
tween a mining lease and a sale of coal land is 
that while in a mining lease the lessor has the 
right of reversion there is no such right of rever¬ 


sion in a sale. Another point of distinction is 
that while in a sale the consideration is the price, 
in a mining lease there is the price otherwise 
called premium and the royalty which at least 
outwardly bears a closer resemblance to rent than 
to price. [P 641 C 2; P 642 0 1] 

(g) Transfer of Property Act (1882), S. 105 
_Words ‘right to enjoy such property* mean¬ 
ing explained (Per ATanohar Lall J•)• 

The ‘right to enjoy such property’ which is 
spoken of in S. 105 means the right to enjoy the 
property in the manner in which that property 
can be enjoyed. If the subject-matter of the lease 
is coal land it can only be enjoyed and occupied 
by the lessee by workiDg it as indicated in 8. 108, 
T. P. Act, which regulates fully the rights and 

liabilities of lessors and lessees in India. 

[P 647 G 2] 

(h) Income-tax — Income-tax cases — Form 
in which parties have chosen to express their 
contract cannot be altogether ignored. 

It is true that in income-tax cases the sub¬ 
stance of the matter should be looked at. But it is 
impossible for a Court to ignore altogether the 
form in which the parties have chosen to express 
their contract : Case law referred . [P 649 0 2] 

Sir Manmanatha Nath Mukherji and 

S. M. Gupta — for Petitioner . 

P. B. Das, Sir Sultan Ahmed, Dr. Katju, 

B. P. Sinha, S. K. Mazumdar and 

Brahmadeva Narain — 

for Opposite Party . 

Harries C. J. —This is a reference made 
by the Commissioner of Income-tax, Bihar 
and Orissa, under S. 66 (2), Income-tax Act, 
1922, at the instance of the assessee, the 
Maharaja of Padma. The assessee is the 
owner of minerals and receives large pay¬ 
ments by way of royalty for coal leased out 
of various mineral lessees. The estate had 
been under the Court of Wards, and during 
that time the Court of Wards paid income- 
tax upon sums received as royalty. At the 
time when the tax return in question in 
this case was filed the estate was still under 
the management of the Court of Wards, 
and in that return a sum of Bs. 5,32,368 is 
shown as having been received as coal 
royalty. Before the assessment was made, 
however, the Court of Wards released the 
estate and the present assessee assumed the 
management of his own estate. Apparently 
the assessee did not at once raise the con¬ 
tention that coal royalties were not asses¬ 
sable, but in the grounds of appeal to the 
Assistant Commissioner he took the point 
that coal royalty was not income and there¬ 
fore not assessable. The Assistant Commis¬ 
sioner of Income-tax allowed the assessee 
to take this contention, and he rejected lb 
on the merits. When the matter came be¬ 
fore the Commissioner he was requested to 
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state a case for the opinion of this Court 
on two points : 

(1) Whether royalty on mines being caDital 

revenue should not have been excluded in cl 
puting the total income determined for income. 

(2) What should be the principle on which the 
cost of management in collection of royalties is to 
be determined when there is a combined mLage! 

enfc covering both the zamindari collection nf 
agricultural income and royalties from the mines? 

The Commissioner of Income-tax has 
made a reference to this Court and has ex- 
pressed his opinion that the sums received 
by way of royalty were rightly held by the 
ssis an Commissioner to be annual in- 
come and not capital instalments of pur 
chase price. As to the second question, the 
Commissioner points out that it is a pure 
question of fact and that no legal question 
whatsoever is involved in it. He therefore 
recommended that this second question 
should not be answered by the Court The 
royalty received by the assessee is in res 
pect of minerals or mineral rights leased 
out to various lessees. Three mineral leases 
hav e b 0e n put in evidence, and we are told 
tbafc they are typical of all the leases grant- 
ed by the assessee's predecessors to the 
various lessees. The three leases which are 
printed in the paper.book are very similar 
m terms. The two leases to Bokaro and 
Bamgarh, Ltd., are made in consideration 
of a salami or premium, whereas the lease 
to the Karanpura Development Co. Ltd is 
made m consideration not only of salami, 
but all the rents and royalties reserved in 
the said lease. All the leases, however, con¬ 
tain covenants to pay royalties, and it ap¬ 
pears to me that there is no real difference 
n the three leases. It is a mere difference 
in Rafting. The leases to Bokaro and Earn- 
garh, Ltd., purport to grant and demise 
unto the lessees all and singular the under, 
ground coal-mining rights specified in the 

^ h0 leaS6S and a11 tbe e9tato 
right, title, interest, claim and demand of 

1D f t0 aD L d Upon fche 8ame and every 

part thereof wUh full liberty and power to 

“* rch mrk - —I" 

t * “ a “"y »way the coal there 
found and also liberty and power for the 

purposes aforesaid and all other purposes 
connected therewith with power to dig, sink, 

shi£ :t e ', reP ? ir aDd nsa a11 ^ch pi fc 8 
shafts, drifts levels,etc.,and to erect engines, 

machinery, dressing floors, buildings, work. 

ovens' f 6 0US u 8 : cofcfca g es - godowns, coke 

Other fUr ° a0e8 ’ b » ok -kilns, lime.kilns and 
other erections and to make such railways 
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and tramways and other roads and commu¬ 
nications as are required and to make spoil 
heaps and other conveniences as may P be 
necessary upon the said land. 

The lease in favour of the Karanpura 
Development Company Ltd. actually^ 
mises the mines, beds, veins and seams of 

i ? n a nar y f ID l g T “h Under Iand described 
, P<lr , fc 1 ° f ^be schedule annexed to the 
lease together with liberties, powers and 

privileges mentioned in part 2 of the said 
schedule and those rights and privileges are 
very similar to the rights conferred in the 
other leases. All the leases contain coven¬ 
ants for the payment of royalty, namely 
four annas per ton on steam coal, three 
annas per ton on rubble coal, two annas six 
pies per ton on dust coal or slack coal, eight 
annas per ton on hard coke, and six annas 
per ton on soft coke. There is a further pro 
vision as to payment of a sum by way of 
minimum royalty in the event oT the 
royalty calculated on the coal raised and 

sum “Arthur 65 ° f 0t T° UDtiae t0 tha ? 
sum. All tbe leases further contain provi 

sions giving the lessor a right to re-enter in 

case of failure to pay the rent or royalties 

Such /"I? Ca30 fir8fc Came before a 
Bench and when it was opened it was ap- 

parent that counsel for the assessee desired 

to challenge the correctness of a number of 

Bench decisions of this Court. That being 

8 ?’ 1 7 aa fbought desirable that the case 
should be heard by a larger Bench, and this 
Special Bench of three Judges has been 
constituted in consequence. It will be con- 

wMoh l Stly " itb th ° first 

total income determined for income-tax*? g 

This is framed rather too widely, because 
the question which has to be determined is 
whether the royalty payable to this asses¬ 
see under the various leases granted by him 
or his predecessors is assessable to income- 

„f’ a “ d th ' s judgment I shall confine 
myself to the facts of this particular case. 

It has been strongly urged by counsel for 
the assessee that the sums received as 

[n y the . aS3 / SS00 do n °t constitute 

income but are in fact capital receipts. He 
has contended that a mining lease is not a 
lease at all but is in fact a sale of the 
mmerals, and the royalties reserved in the 
socalled lease are nothing but the prices of 
the various types of ooal sold under the 

thXV h0 80 -° alled leaae - Counsel admits 
that there are a number of Indian decisions, 
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and particularly, of this Court, to the effect 
that royalty on coal payable in circumstan¬ 
ces similar to those existing in this case is 
income and, therefore, taxable; but it has 
been urged that all these cases are wrongly 
decided and should be overruled or dis¬ 
sented from. Great reliance has been placed 
upon certain dicta of distinguished English 
Judges upon the question whether coal 
royalties are to be regarded as income or 
repayment of capital. The earliest case 
relied upon is (1873) 2 H L Sc 273. 1 The 
question which has to be determined in this 
case was not the question in issue in that 
case ; but reliance is placed upon an obser¬ 
vation of Lord Cairns at p. 283, which is 
in these terms : 

But without pursuing the question with respect 
to agricultural leases further, I should doubt ex¬ 
tremely whether dicta of this kind apply at all to 
leases of mineral subjects; for although we speak of 
a mineral lease, or a lease of mines, the contract is 
not, in reality, a lease at all in the sense in which 
we speak of an agricultural lease. There is no fruit; 
that is to say, there is no increase, there is no 
sowing or reaping in the ordinary sense of the 
term; and thero are no periodical harvests. What 
we call a mineral lease is really, when properly 
considered, a sale out and out of a portion of land. 
It is liberty given to a particular individual, for a 
specific length of time, to go into and under the 
land, and to get certain things there if he can find 
them, and to take them away, just as if he had 
bought so much of the soil. It is very difficult to 
apply to a case of that kind dicta which evidently 
relate to the ordinary process of agriculture. 

A very similar view was expressed by 
Lord Blackburn in (1881) 6 A C 315. 2 At 
p. 335 the learned Lord observed: 

It was said by Lord Cairns in (1873) 2 H L Sc 
273 1 that a lease of mines “is not in reality a lease 
at all in the sense in which we speak of an agricul¬ 
tural lease. There is no fruit ; that is to say, there 
is no sowing and reaping in the ordinary sense of 
the terms, and there are no periodical harvests. 
What we call a mineral lease is really, when pro¬ 
perly considered, a Bale out and out of a portion of 
the land.” I think this is a perfectly accurate 
statement. But the argument that no income-tax 
should be imposed on what is, perhaps not quite 
accurately, called rent reserved on a mineral lease, 
because it is a payment by instalments of the price 
of minerals forming part of the land, any more 
than on the price paid down in one sum for the 
out and out purchase of the minerals forming part 
of the land, is I think, untenable. 

Here again Lord Blackburn points out 
that a mineral lease is not a lease in the 
sense in which that term is used in con¬ 
nexion with agricultural property and that 
the rent reserved is really a payment by 
instalments of the price of minerals leased. 

1. (1873) 2 HLSc 273, Qowan v. Christie. 

2. (1881) 6 A C 315=51 LJQB 626=45 L T 145 

=29 W R 717 = 46 J P 20, Coltness Iron Co. 

v. Black. 


He, however, states that the argument that 
no income-tax-should be imposed on these 
payments is untenable. The matter was 
again referred to in (1903) A C 299, 3 a case 
not concerning coal royalties. At p. 303 
Earl of Halsbury L. G. observed : 

Where you are dealing with income-tax upon a 
rent derived from coal, you are in truth taxing 
that which is capital in this sense, that it is a 
purchase of the coal and not a mere rent. The 
income-tax is not and cannot be, I suppose from 
the nature of things, cast upon absolutely logical 
lines, and to justify the exaction of the tax the 
things taxed must have been specifically made the 
subject of taxation. 

A similar view was expressed by Cozens 
Hardy L. J. in (1902) 2 Ch 46. 4 At p. 63 
the learned Lord Justice observed : 

The use of the word ‘rent’in the case of a mining 
lease is somewhat misleading. It is really purchase 
money for coal worked. 

Counsel for the assessee has also relied 
upon two decisions of their Lordships of 
the Privy Council, the first being 45 Cal 
87 5 in which it was held that the expres¬ 
sion “mai haq haquq” (with all rights) in a 
mukarrari lease of land did not add to the 
true scope of the grant nor cause mineral 
rights to be included within it. Beliance 
has been placed on an observation of Lord 
Shaw, who delivered the opinion of the 
Board, which appears at p. 92 : 

It is said that minerals must be included because 
of the use of the expression “mai haq haquq” In 
this pottah. On the assumption that the expression 
means “with all rights” or may be properly 
amplified as “with all right, title, and interest,” 
such expressions, in their Lordships’ opinion, do 
not increase the actual corpus of the subject 
affected by the pottah. They only give expressly 
what might otherwise quite well be implied, 
namely, that the corpus being once ascertained, 
there will be carried with it all rights appurtenant 
thereto, including not only possession of the sub¬ 
ject itself, but it may be of rights of passage, water 
or the like, which enure to the subjeot of the 
pottah and may even be derivable from outside 
properties. It must be borne in mind also that the 
essential characteristic of a lease is that the sub¬ 
ject is one which is occupied and enjoyed and the 
corpus of which does not in the nature of things 
and by reason of the user disappear. In order to 
cause the latter specialty to arise, minerals must 
bo expressly denominated, so as thus to permit of 
the idea of partial consumption of the subject 
leased. 

It has been urged that this case estab¬ 
lishes that minerals cannot be the subject- 

~37u903) 1903 a C 299=72 LJK R 617=89 LT 
1=51 WR 675=4 Tax Cas 618=19 T L R550, 
Secy, of State in Council of India v. Scoble. 

4. (1902) 2 Ch 46=71 L J Ch 552=86 L T 510= 

50 W R 600=18 T L R 579, In re Aldam’s 
Settled Estate. 

5. (1917) 4 A I R 1917 PC 163=4210 651=441A 

246=46 Cal 87 (PC), Thakur Glridhari Singh 
v. Megh Lai Pandey. 
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matter of a lease because the essential 
characteristic of a lease is that the subject 
is one which is occupied and enjoyed and 
the corpus of which does not in the nature 
of things and by reason of the user dis- 
appear._ Lord Shaw however points out 
that minerals may be made part of the 
3ubject-matter of a lease, and in such a 
case the lease would permit the idea of the 

£™ m P. fci . on of subject-matter 

leased. This decision of their Lordships of 

l Prlv ? C °°. Dcl1 can in no way assist the 
assessee in this case, and it appears to me 

that the case is against the present conten¬ 
tion, because it is expressly stated that 
minerals may form part of the subject- 

^ a a i fc f 0r p f 3 lea ?V f ifc is 80 sfcafced in th0 lease 
itself. Counsel for the assessee also relied 

on a later case of their Lordships of the 

Privy Council 58 Cal 1." In that case their 

Lordships held that a patni grant of zamin. 
dan lands including all interest therein, and 
jalkar, banfear, falkar, beels and jhils at an 
annual jama did not give to the patnidar 
any right to excavate the soil for the nut 
pose of making bricks. In my view this case 
also does not assist the assessee, because all 
that is laid down is that brick, earth or 
minerals would not pass to a lessee without 
words in the lease making it clear that such 
was intended to form part of the subject- 
matter of the lease. In fact, this like the 
previous cases, is against the assessee’s con- 
tention. In all these cases the question, 
which is now before the Court for decision 
was not the question considered. Certain 
receipts may be in one sense in the nature 
o capital, but that does not conclude the 
matter The question which has to be 
decided is, whether, as the result of the 
arrangement made between the lessor and 
the lessee,- payments, which might in one 
sense be regarded as capital, have become 

rz m b ‘ n<i8 ot th8 ie,s “ 

■7 e ^l !907 it was held by the Cal. 

bv the lS ° Urt - hat COal r °y alfc y received 
income Lv° r 4 Va l lnCOme and assessable to 
Cal 1 -p WaS the dec ™ i 0 34 

of mines (whether worked by himself or 
lessees) is liable to pay both income-tax and 
road-cess on the same net profits derived 
or myalty re ceived by him from the mines! 


Mookerjee J. discussed some of the English 
cases to which I have made reference, but 

£ lly Cam0 t0 th ° concIusi °n that 
royalty was income within the meaning of 

Act 2 n oM8fl R aX Tt C , fc fch ? n iD force ' n amely, 

by Mr PR n ba8 b80 f, stron ^y ™Sed 

that this case was wrongly decided, and he 
has contended that Mookerji J. misunder- 
stood the position in England. He has argued 
that the learned Judges held that royalty 
was income within the meaning of the 
Indmn Income-tax Act, because coal royal! 
ties were taxable in England. Mr. Das has 

of 01 tax 6 7 a d ti OUfc ! ba - r0yalfcie3 form0 d the basis 
of taxation of minerals in England because 

of the provisions of bch. A and E S nf f-hof 

feted'lhS "‘} t b °“ 1 

coTtd nil “ '“ C ‘ ""“ S 

,° a a ° d income as observed by the 
rned lords in the English cases to which 
reference has already been made. In mv 

rovStv D w M00kerjee ?- did not hold that 

the Indian Income-tax Act then in force be 

inE 0 m.l° y ?n f ° rm0d ihe basis 0{ taxation 
rov-ltv f. Dd ’ 7 Ca ? 9 fc ° the conclu sion that 

repayment^/^ th ° Ugb in one 8ensa 

lessor or owner of the minerals Is income 

M n 0r0 f Wa3 n ° appeal in this case to His 
Majesty i n Council but not on the question 
whether royalty was income. q 


6. (’28) 16 A I R 1928 P C 234 ^ 77777 ^ 7 ^ - 

56 I A 320 = 56 Cal 1 (p rj) Rain 1 ~~ 

Surendra Narayan 1 Bej0y 8ingh v - 

7. (’07) 34 Cal 257=5 C Ij T I4fl itr t j 

dra Nandi v. Secreta^o/s^e ^ Chan ' 


royalty 71^ J 62 " tba quesfiion whether 

royalty was income was discussed by the 
2 rU f J u Ud p 3 ' wh0 f °rmed the Special 

held that income derived from rents and 
royalties of collieries does nofc fall within in 
come derived from business under S 5 (i v )' 

(°o““oihr Aot ' 1918 ' b “* ™*hi» 

Sect'on. Mr. Das has contended and SgK 

that this ease, though decided by threl 
udges, is not binding on the present Bench 
because the question to be decided in this 

S e 6 7n ^ * fche Previous 

a8 thafc case it appears to have been 
conceded that royalties were income and 

derived from business or wefe i ncom f“ 6 

other sources At page 67 Dawson milTr 
J. dealt however wifH fu , AU11A0r 

royalties. He observ ed? DafcUre ° f 

In re Jyoti Prasad sLgh Deo T ° 103 (F B) ’ 
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But I can see no reason why royalties received 
from mines should be regarded as anything other 
than income in the ordinary sense. There is no 
definition of the word income in the Act itself but 
its meaning as there used can, I think, be deter¬ 
mined with sufficient accuracy from a perusal of 
the Act. Without giving an exhaustive definition 
it may bo described as the annual or periodical 
yield in money or reducible to a money value aris¬ 
ing from the use of real or personal property or 
from labour or services rendered, bearing in mind 
that in some cases, e.g., income derived from house 
property, the yield must be taken as the bona fide 
annual value and not necessarily as the actual yield. 

The question next came for consideration 
in this Court in 4 Pat 73 9 in which it was 
held that in so far as a lease is a transaction 
by which a lump sum is paid under the 
name of salami for the granting of the lease, 
the transaction is in the nature of an out 
and out sale of property and the sum re¬ 
ceived by the lessor as salami i3 not income 
within the meaning of S. 4 of the Act. At 
page 83 Dawson-Miller C. J. observed : 

Royalties paid to the lessor although they may 
be regarded in one sense as instalments of the pur¬ 
chase price of the minerals forming part of the 
land are troated in England as income and have 
been so treated in this Court.They are none¬ 

theless incomo merely because they are paid for 
rights the exorcise of which involves a waste of 
the capital. As was pointed out by Lord Hals- 
bury, L. C. in (1903) A C 299 3 ‘where you are 
dealing with income-tax upon a rent derived from 
coal (and the same would apply to royalties) you 
are in truth taxing that which is capital in this 
sense that it is a purchase of the coal and not a 
mere rent’, but he adds ‘the income-tax is not and 
cannot be, I suppose, from the nature of things 
cast upon absolutely logical lines’. 

Here is a clear statement by the learned 
Chief Justice that royalties payable under 
a mining lease must be regarded in this 
country as income. A similar view was 
expressed by this Court in 6 Pat 29 10 in 
which it was held that income derived from 
nimak sair (i. e. income from the settle¬ 
ment of the right to collect a particular 
kind of earth in a particular area during a 
particular season for the purpose of extract¬ 
ing saltpetre) is indistinguishable from the 
rents or royalties arising from the letting 
of coal or other minerals in the earth, and, 
therefore, is income from “other sources’ 
within the meaning of S. 12, Income-tax Act. 
The same view was taken in a more recent 
case of this Court, 10 Pat 275, * 11 in which 

9. (’24) HAIR 1924 Pat 679 = 82 I O 653 = 4 
Pat 73 = 5 P L T 497 = 1 I T 0 384, Shiva 
Prasad Singh v. Emperor. 

10. (’27) 14 A I R 1927 Pat 133=100 I 0 897=6 
Pat 29=8PLT359,Mahadeo Ashram Prasad 
v. Oommr. of Income-tax, B. & O. 

11. (’31) 18 A I R 1931 Pat 264=133 I C 38=10 
Pat 275=13 PLT 14, Janki Kaur v. Oommr. 
of Income-tax, B. & O. 


it was held that sums received on account 
of royalties for preparing bricks are assess¬ 
able to income-tax just as royalties on 
quarries or royalties on coal. Dealing with 
the observation of Lord Halsbury in (1903) 
A C 299, 3 Courtney-Terrell C. J. at p. 277 
observed: 


That part of the passage which relates to the 
taxation of rent derived from coal together with 
the contention that coal is as far as income is con¬ 
cerned the subject of special legislation in England 
is what is relied upon by the assesses. But an exa¬ 
mination of the English Income-tax Act shows 
that the only justification for saying that coal is 
the subject of special legislation iB that coal is 
mentioned in that part of the Schedule to the Act 
which deals with the special method of dealing 
with certain classes of income derived from land 
and it is not a specific enactment that coal rents 
are to be specially taxable. And when Lord Hals- 
bury dealt with income-tax upon the rent derived 
from coal he was not in that passage dealing with 
income derived from coal as a matter of special 
legislation. 


Ifc will thus be seen fchafc over a long 
period of years ifc has been held in India 
fchafc coal royalty is income and assessable 
fco income-fcax. The contention, however, is 
fchafc all fchese cases were wrongly decided ; 
but; Courts in India will naturally be relucfc- 
anfc fco dissent from fchese cases which cover 
a long period of years. Ifc is fco be observed 
fchafc there is a very material difference! 
between the English Income-fcax Aofc and 
the Indian Income-fcax Aofc. By Sec. 1, 
English Income-fcax Acfc of 1918, fche tax is 
charged in respect; of all property, profits 
and gains described or comprised in fche 
schedules and in accordance wifch fche rules 
applicable to those schedules. What is 
taxed is all property, profits and gains. By 
S. 6, Indian Income-fcax Acfc, whafe is taxed 
are fche following heads of income, profits 
and gains, namely salaries, interest on secu¬ 
rities, income from property, profits and 
gains of business, profession or vocation, 
and income from other sources. This last? 
head “income from other sources’’ has been 
held fco mean income from sources other 
than those specified previously in fchafc Sec¬ 
tion. Royalty cannot fall wifchin fche head¬ 
ing “income from property” because such 
income is defined in S. 9, Income tax Act;; 
but whafc has fco be deoided is whether ifc is 

from other sources.” 


These royalties are payable under coven¬ 
ants contained in fche various leases granted 
by fche assessee. As I have stated earlier, 
fchese leases give fco fche lessees very wide 
powers. They have fche right; fco enter on 
fche land, sink pifcs, win and remove the 
coal, erect buildings on fche surface, make 
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railways, erect coke ovens and manufacture 
coke. For the sum total of these rights the 
lessee pays a sum by way of salami or 
premium and an annual sum computed on 
the amount of coal raised and the amount 
of coke manufactured subject always to 
minimum annual sum fixed in the respec¬ 
tive leases. In one sense a part of this 
annual sum may be regarded as the price 
of the coal actually removed; but what is 
paid to the lessor is paid not only for the 
coal and the right to remove it but also for 
the other rights granted to him by the lease. 
No attempt is made in the lease as regards 
annual payments to differentiate between 
what is paid merely for the coal or what is 
paid for the other rights such as the rights 
to erect buildings, make railways, erect coke 
ovens and manufacture coke. What is paid 
is paid for the whole of the rights granted 
and that is salami and an annual sum pay¬ 
able year after year until the lease comes 
to an end by effluxion of time or by any 
other means. It would be very difficult to 
argue that the minimum royalty payable 
under these leases is the price of coal, 
because such would be payable even if no 
coal was gotten and would be payable even 
if the royalty calculated on the amount of 
coal gotten did not amount to the sum fixed 
as the minimum royalty. 

Counsel for the assessee conceded that 
where no coal was raised the minimum 
royalty would have to be regarded as in¬ 
come and assessable to income-tax. He 
however contended that the moment any 
coal was raised the actual royalty paid on 
that coal was the purchase price of that 
coal and if the amount of such royalty did 
not amount to the minimum royalty then 
the difference only would be income and 
chargeable to income-tax. Counsel found 
it difficult to explain what the minimum 
royalty was paid for when no coal was raised 
unless it was paid as rent reserved under 
the lease. Where the royalty on the coal 
raised does not amount to the minimum 
royalty the lessee has to make good the 
difference to bring the total up to the 
amount of the minimum royalty. In such 
a case, counsel contended, that the royalty 
computed on the actual coal raised was price 
but he could not explain satisfactorily what 
the difference between that sum and the 
minimum royalty represented and what it 
was paid for. Again a royalty is charged on 
all hard and soft coke manufactured, and 
it is impossible to regard this royalty as 
merely the price of the coal sold to the 


lessee. The royalty for hard and soft coal 
is at a higher rate than the royalty paid for 
coals^ gotten and sold, and obviously part 
of this royalty is payable for the right net 
only of winning the coal and bringing it to 

the surface but also for converting it on the 
surface into coke. 

. Though a portion of the royalty paid may 
in one sense be regarded as a payment for 
the coal yet it is, in my view, quite im¬ 
possible to regard the annual payment as 
anything else but income in the hands of 
the assessee. By the various mining leases 
t/D 0 assess 60 traosf©rred fco fcho various 
lessees certain rights of entering upon his 
land, sinking shafts, erecting colliery build¬ 
ings and such like and winning and taking 
away the coal. In return for those rights 
he obtained covenants from the lessees by 
which they bound themselves to pay annual 
sums for those rights depending upon the 
amount of coal removed and the amount of 
coke manufactured and with a minimum 
which was always payable irrespective of 
what coal was produced or coke manufac¬ 
tured. By these covenants the assessee in 
return for the rights and privileges granted 
assured for himself an annual sum which 
was never to be less than the minimum 
royalty and in my judgment such annual 

sum is income and not a periodic return of 
capital. 

Even if these leases can be regarded in a 
sense as a sale or transfer of the coal to the 
so-called lessees that does not conclude the 
matter. A sale may be made for a price 
which could properly be regarded as a 
capital receipt and therefore not assessable 
to income-tax. Such a transaction would 
amount to the exchange of one form of 
capital for another. The consideration for 
such a sale, however, need not be in the form 
of capital. A vendor might secure by the 
terms of the sale an income for himself, and 
such would undoubtedly be assessable to 
income-tax. Such was the case in 14 Pat 
552. In that case the assessee transferred 
an estate in consideration of (a) the payment 
of a lump sum, (b) the discharge of certain 
debts and (c) the payment to him for life 
of an annuity of Bs. 2,40,000. By a sepa¬ 
rate deed the payment of the annuity was 
made a charge on the lands transferred The 
taxing authorities held that this annuity 

was income and assessable to income-tax. 

It was be ld by their Lordships of the Privy 


12. (’35) 22 AIR 1935 PO 143=156 IO 856 _ 69 t a 

IZV 4 r at 552 (P °)' G °P*1 Saran N 6 arain 
Singh v. Cornmr. of Income-tax, B. and O. 
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Council that this annuity wag nob a capital 
sum payable in instalments, but income in 
the hands of the vendor. In that case it had 
been strenuously argued that these yearly 
payments were in the nature of payments 
by instalments of the purchase price; but 
their Lordships upholding the view of this 
Court held that the transaction amounted 
to a transfer of the estate in consideration, 
inter alia, of the payment of an annual 
income to the vendor. In short, the vendor 
by this transaction, secured for himself not 
only a lump sum payment and payment of 
debts but an annual income. Similarly, by 
these mining leases however, they are re¬ 
garded, the lessor has secured for himself 
an annual income which is never to be less 
than the minimum royalty payable under 
the various leases. 

This case must be decided according to 
the law in force in India, and it has been 
frequently pointed out by their Lordships 
(of the Privy Council that much reliance 
must nob be placed upon English cases 
which are decided upon an Income-tax Act 
which differs in many respects from the 
Indian Act. I have dealt with the English 
cases at length in deference to the able argu¬ 
ment which has been addressed to us by 
Mr. P. R. Das, Sir Sultan Ahmed and Sir 
Manmatha Nath Mukerji. In my view, 
these mineral leases must bo regarded in 
India as leases and nob as sales of coal. The 
matter was considered in 59 Cal 1314. 13 
It had been urged before the Bench in that 
case that a mining lease was nob a lease of 
immovable property under S. 105, T. P. 
Act. At page 1329 Mukerji J. observed : 

For certain purposes therefore and in order to 
consider whether some particular principle or 
dictum, applicable to leases strictly so called, apply 
to mining leases, a distinction may have to be 
drawn since such a distinction undoubtedly exists. 
But settlements of this character are everywhere 
regarded as leases and indeed the mortgagor, as 
well as the appellants, have, as the documents 
show, dealt with the subject-matter on the footing 
of its being a leasehold. We are not prepared to 

• regard the settlement as anything else than as a 
lease though not falling strictly within the defini- 

• tion.contained in S. 105.T.P. Act, or partaking of 
the essential character of a lease within the 


meaning of the statute. 

The question whether a mining lease was 
a lease within the meaning of Ss. 105 and 
. 108, T. P. Act, expressly arose for decision 
in 59 Cal 699 14 the facts of which are as 

, 13 . (’32) 19 A I R 1932 Cal 775=140 I O 788=59 
Cal 1314=36 OWN 709=56 O L J 187, 
Falakrishna Pal v. Jagannath Marwari. 
l 14. (’31) 18 A I R 1931 P O 299=135 I C 632=59 
Cal 699=58 I A 392 (P G), H. V. Low & Co., 
Ltd. v. Jyoti Prasad Singh Deo. 


follows : By a contract in writing, the ap¬ 
pellants were to take a lease for 999 years 
of the underground coal rights in two 
mauzas within the respondent's zamindari, 
and if within two months they failed to do 
so, “except for the reason of the want of 
the lessor's title to the said mauzas," a 
salami of Rs. 34,440 which they had paid, 
was to be forfeited. After the contract, it 
appeared that, at some unknown date, an 
ancestor of the respondent had made brah- 
mottar grants of the mauzas. The appel¬ 
lants called for production of copies of the 
grants in order that they might be satisfied 
that they did not include the minerals. The 
respondent being unable to produce copies, 
the appellants refused to take the lease, 
and sued bo recover the salami. There was 
no evidence that the brahmottardars had 
ever claimed subsoil rights. It was held 
that, under the contract, the appellants 
could recover the salami, upon proof that 
the title to the subject of the lease was not 
free from reasonable doubt, the test being 
the same as under S. 25 (b), Specific Relief 
Act, 1877, upon a suit by a lessor for speci¬ 
fic performance, and that the suit failed as 
they had not discharged that onus;^ it was 
not shown that respondent had failed, or 
was not in a position bo perform any of the 
obligations incumbent upon a lessor under 

S. 108, T. P. Act, 1882. In that case, Mr. 
Raikes, K. 0., arguing for the appellants, 
contended that the right of mining con¬ 
tracted for was not a “lease" within S. 105 
or S. 108, T. P. Act, 1882; it was really a 
sale of property out and out. The respon¬ 
dent was, therefore, under the obligations 
laid down by S. 55, T. P. Act, and not 
those laid down by Ss. 105 and 108 of the 
Act. Lord Macmillan, who delivered the 
opinion of the Board, at p. 708 observed: 

The rights and liabilities of lessor and lessee are 
defined in the Transfer of Property Act, 1882(4 ot 
1882) S. 108. These contrast markedly with the 
rights and liabilities of buyer and seller as defined 
in°S. 55, particularly in the matter of the 
ments as to title which the seller must satisfy. The 
appellant company has not shown that the res¬ 
pondent has failed, or is not in a position to 
perform any of the duties incumbent on a lessor 

under S. 108. 

This case clearly holds that a person in 
the position of the assesses in the present 
case is a lessor and the duties incumbent 
on him are those imposed under S. 108, 

T. P. Act. However these transanebions 
may be regarded in England, it is, in my 
view, clear that they are in India leases 
properly so called. Counsel for the assesses 
has argued that even if the transactions be 
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regarded as leases the royalties paid are 

nevertheless not rents but the price of coal 

actually obtained by the lessees. Annual 

payments which have to be made by the 

lessee to the lessor constitute rent (see 

|S. 105, T. P, Act), and, in my judgment, the 

annual payments of royalty in this case 

must be regarded as a rent in the hands of 

the assesses. If these payments are regar- 

ded as rent, then, in my view, they are 

assessable to income-tax as they constitute 

income from other sources. It is impossible 

having regard to the nature of the transac- 

tions, to regard the payments as price of 

coal particularly as in each of the leases 

in the present case large payments have 

been made as salami or premium. Such 

payments as has been done in this case, 

might be treated as capital payments, and 

when they are so treated, it is quite impos. 

3ible to regard the annual payments as other 

than rent or income payable under the 
various leases. 

For the reasons which I have given, 

1 am satisfied that the royalties received 
by the assessee in this case constitute in 
come and were rightly assessed to income- 
tax by the taxing authorities. I would, 
uherefore, answer the first question accord¬ 
ingly. The second question raises no point 
of law as pointed out by the Commissioner, 
and should be answered accordingly. I may 
point out that no argument of any bind 
was addressed to us upon this question. 
-Lhe assessee. must pay the costs of this 
reference which I would assess at 20 gold 
mohurs. The Commissioner will also retain 
the sum of Rs, 100 deposited in this case. 

, **■ This is a reference made 

by the Oommissioner of Income-tax, Bihar, 

under S. 66 (2), Income-tax Act, and the 
question of law which he has formulated 
for our decision is as follows : 

u 0yaIt u y on mines bei ”g capital revenue 
shoidd not have been excluded in computing the 

total income determined for income-tax 

The question has arisen with reference 
to a sum of Ra. 5,32,368-2-10 said to have 
been received by the proprietor of Ramgarh 
itaj, on whose application this reference 
has been made, on account of royalty on 
coal under oertam mining leases held by a 
number of persons from him during the 
years of assessment. All these leases were 
given for a period of 999 yea rs and contain 
a number of olauses which are usually to 

A«i f a T a f n 1Q 5 miDing loa9e - the 

Assistant Commissioner of Income-tax the 

assessee contended that the royalty on 
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mines was in fact the value of the corpus 
and therefore should not have been taken 
into account in computing income-tax 
super-tax and surcharge leviable on him 
The contention being negatived the asses 

undeT fTfifi fo) I T m0 ' tax Commissioner 
f' 66 ^ r and Persuaded him to make 
this reference. In the Transfer of Property 

Act a lease of immovable property is de- 

fined as the transfer of right to enjoy such 

property. It is contended by Mr. P R Das 

the earned counsel for the assessee,' that 

na^hTT T 6r Wh ’ ch the royalties are 
payable to the assessee are in the nature of 

sale, because they confer upon the lessee 

not merely the right to occupy the coal 

lands but to take out coal therefrom In 

support of this argument he relies 0 “' the 

vour, observations of Lord Cairns in(1873) 

following „ J.c,: P ' Which " S *° tb » 

or »sarcor«,iL”iT;s ” ,* 

an in the sense in which we speak of f 

tural lease. There is no fruit- that iq tn « ° r t L CU ' 

is no increase, there is no sowing^Vreap n^’in the 

ordinary sense of the term and there are™ ! , 
dical harvests. What we call a mCraUea^ fc 
really when properly considered, a sale out and 
out of a portion of land. It is the liberty given to 

a particular .ndividua!, for a specific length of 

time, to go into and under the land and 
certain things there if ho can find then/and^o 

o? the sod. aWa7 ' J ' USt 39 U h0 had bou S ht 30 much 

The other cases cited by Mr. Das iu sup- 
port of this observation were flSSl) RAP 

299* rT 3> 8 A C , 641 “ <“><3 (1 loif A O 

fu , HellaD L ce was also placed by him upon 

the observations made by the Judicial Com- 

f t 4 / ,4 246 ° and 55 1 A 320° to 
the effect that the essential characteristic 

of a lease is that the subject is one, which 
is occupied and enjoyed and the corpus of 
which does not, in the nature of things and 
by reason of the user, disappear. The first 
question to be considered is whether a 
mineral lease is not in fact a lease but a 
sale and whether royalty merely represents 
the price of the coal taken out by the les¬ 
see. In my opinion even though the dia- 
tinction drawn by Lord Cairns between 
agricultural and mineral leases is by no 
means to be overlooked, it will be goin« too 
far to say that a mineral lease does not at 
all partake of the character of a lease as 
that term is ordinarily understood and that 
there is no difference between a minin« 
lease and a sale of minerals. One of the 
essential points of distinc tion between a 


15. (1883) 8 A C 641, Campbell v. Wardlaw. 
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mining lease and a sale of coal land is that 
while in a mining lease the lessor has the 
right of reversion, there is no such right of 
reversion in a sale. The leases which have 
been printed in the paper, book of this case 
also contain certain clauses such as the for¬ 
feiture clause and the clause as to the sur¬ 
render of the land which are not found in 
a deed of conveyance. Another point of dis¬ 
tinction is that while in a sale the conside¬ 
ration is the price, in a mining lease we 
have the price otherwise called premium 
and the royalty which at least outwardly 
bears a closer resemblance to rent than to 
'price. 

Therefore notwithstanding the fact that 
the view of Lord Cairns has been re-affirm¬ 
ed in a number of cases the expression 
“mining lease’* is still in common use and 
has been adhered to in several important 
English statutes: see the Law of Property 
Act, 1925, S. 205 and Settled Land Act, 
1925, Sec. 117. Under the Eoman law, 
minerals and stones obtained from pits and 
quarries were regarded as of the character 
of fruits or profits though not falling within 
the ordinary comprehension of these words: 
see observations of West J. in 7 Bom 425. 10 
They undoubtedly bear some resemblance 
to fruits and profits, because it usually 
takes a long time for a mine to be exhaust¬ 
ed and until it is exhausted, it produces a 
regular and recurring income by the ap¬ 
plication of labour and capital which is 
essential for the production of all income 
including agricultural income. Therefore 
before Lord Cairns emphasized the distinc¬ 
tion between a mining lease and an agri¬ 
cultural lease, no one considered that the 
expression mining lease was not an appro¬ 
priate one on the whole; and up to this day 
numerous documents are drafted in form 
of a lease and not in the form of a convey¬ 
ance and in many respects the relationship 
between the so-called lessor and lessee is 
governed by the law relating to leasehold 
property. In 44 I A 246 6 their Lordships 
of the Privy Council held that a mukarrari 
lease of lands “with all rights’* does not 
carry a right to the subjacent minerals and 
then proceeded to observe as follows : 

It must be borne in mind also that the essential 
characteristic of a lease is that the subject is one 
■which is occupied and enjoyed and the corpus of 
which does not in the nature of things and by 
reason of the user disappear. In order to cause the 
latter speciality to arise, minerals must be expressly 
denominated, so as thus to permit of the idea of 
partial consumption of the subject leased. _ 

16. (’83) 7 Bom 425, Faki Ismail v. Umabal 
Bivalkar. 


This observation has been greatly reliefr 
upon by Mr. Das but in my opinion ther^ 
is nothing in it to suggest that a lease of 
lands in which minerals are expressly deno¬ 
minated will not operate as a lease. On the 
other hand, it implies that a mukarrari 
lease may carry with it a right to subja¬ 
cent mineral if adequate words are used 
therein to cause the mineral rights to be 
included within it. In (1911) A C 140 1 ' 
Lord Atkinson, while recognizing that Lord 
Cairns had described the true nature of a 
mining lease, proceeded to hold that a docu¬ 
ment which purported to be a mining lease 
“was a lease within the meaning of the 
Natal Statute XIX of 1884.” In discussing 
the question whether the document re¬ 
quired registration in the Deeds Registry 
he observed as follows : 

The objects of all registration are, amoDg other 
things, to afford to the public the means of know¬ 
ing to whom the ownership of the land of a 
country belongs, what are the interests carved outr 
of it, and what are the charges upon and incum¬ 
brances affecting it, so that these owners may dis¬ 
charge the liabilities ownership entails, that those 
who deal with them may be protected, and in 
many cases that the transfer to others of their 
proprietary interests may be easily and inexpen¬ 
sively effected. All these considerations apply as- 
directly and as forcibly to mining leases as to leases 
of the surface above the mines and there does not 
therefore seem to be any reason why the Legisla¬ 
ture should necessarily exclude mining leases from 
the operation of the Statute. The words used are 
general “any lease.” 

The case however which seems to be 
more directly in point is that in 59 Cal 
699. 14 In that case the appellants had con¬ 
tracted to take from the respondent a lease 
of the underground coal rights in two mauzas 

and one of the terms of the contract was that 

if within a certain period they failed to do 
so except for the reason of the want of the 
lessor’s title to the mauzas, they would 
forfeit a sum of money which they had 
paid as salami. Subsequently they refused 
to take the lease on the ground that the 
appellants had previously made Brahmottar 
grant of the mauzas and sued to recover 
the salami. It was conceded that there was- 
no evidence that the Brahmottardars had 
ever claimed sub-soil rights and it was also 
established that though the appellants had 
called for production of copies of the grants 
to Brahmottardars in order to satisfy them¬ 
selves that they did not include the mine¬ 
rals, the respondent was unable to produce 
them. One of the grounds which was urged 
on behalf of the appellants before t he Privy 

17. (1911) 1911 A C 140=80 L J P o 65=103 L T 
682=27 T L R 176, Munro v. DIdeott. * 
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Council was that as laid down in (1873) 2 
H L Sc 273 1 the mining right contracted 
for was really a sale of the property and 
the respondent was under the obligations 
laid down in S. 55, sub ss. (l) (a) (b) and 
( 2 ), T. P. Act, 1882. Their Lordships of the 
Privy Council, however, negatived this 
contention and pointed out that the rights 
and liabilities of lessor and lessee are defined 
in S. 103, T. P. Act, and the appellants had 
not shown that the respondent had failed 
or was not in a position to perform any of 
the duties incumbent on a lessor under 
S. 108. In my opinion, this decision fully 
supports the view that the rights and liabi¬ 
lities of the parties to a mining lease will 
be those of a lessor and a lessee and not 
those of a vendor and purchaser. 

Therefore, on the whole, I am inclined 
to agree with the view taken by the learned 
Judges of the Calcutta High Court in 59 
Cal 1314 13 that a mining settlement to take 
coal on payment of royalty is a lease not¬ 
withstanding the fact that logically it may 
also be regarded as a sale in certain respects. 
The question which still remains to be 
considered is whether royalty is not essen¬ 
tially the price of the coal taken out, be¬ 
cause S. 105, T. P. Act, states that the 
consideration for a lease also may be “price” 
as well as “rent.” It appears that as long 
ago as in 116 E B 69 ls Lord Denman ex¬ 
pressed the view that royalty “was a sum 
which, after all such expenses were paid, 
the occupier could afford to render to the 

landlord.” His observations on this point 
were these : 

When the case is thus laid bare, there is no dis¬ 
tinction between it and that of the lessee of coal 
mines, of clay pits, of slate quarries : in all these 
the occupation is only valuable by the removal of 
portions of the soil : and whether the occupation 
is paid for in money or kind, is fixed beforehand 
by the contract, or measure afterwards by the 
actual produoe, it is equally in substance a rent : 
it is the compensation which the occupier pays 
the landlord for that species of occupation which 
the contract between them allows. 

Ifc appears to me that whatever may be 
the true nature of royalty, what has been 
observed, in this passage represents the 
proper view upon which mining leases are 
based. Besides, as was pointed out in the 

x 7 0 U JL 8e ™ , his ar gumenfc by Sir Manmatha 
Wafch Mukherjee, who appeared for the 
Income-tax Department, a mining lease is 
a somewhat complex transaction which 
confers upon the lessee not only the right 
to take out coal, but a number of other 
rights which are incidental to his so doing 
18> 116 ju K 69, Queen v. WeBtbrook. 
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such as the right of entering upon the sur¬ 
face, digging pits, constructing buildings, 
etc. etc. What portion of royalty is charged 
in consideration of these rights being exer- 
cised and what portion of it in essence 
represents the price of coal is often difficult 
to define. The expression “price” may nci 
also be quite appropriate in every case;, 
because in many instances what is chargsd 
as royalty does not represent the actual 
market.value of the coal extracted. Tbs 
matter however need not be pursued be¬ 
cause in my opinion the problem before us 
admits of a simpler solution. Let us suppose 
that the parties to a mining lease mesi 

"wfu er anc * 8ay themselves as follows • 
Whatever may be the true nature of tbs 

royalty and whatever may be the correct 
legal view about it, it suits us that it will 
be payable as rent and we shall treat it a 3 
a rent. I take it that any two business¬ 
men knowing their requirements are free 
to put their transaction in any form they 
like and if they do so, it will be idle to say 
that royalty should still be regarded a 3 the 
price of the land or minerals. 

The leases to whioh the assesses 13 a 
party mention a premium which in some 
cases at least amounts to a large sum o f 
money. This is undoubtedly in the nature 
of the price” referred to in S. 105, T. P> 
Act. The minimum royalty which is also 
chargeable under all the leases relied on> 
by the assessee is unquestionably a pay¬ 
ment in the nature of rent. If, therefore, 
the view which we are asked to take on 
behalf of the assessee is taken by us, the 
position becomes a somewhat anomalous 
one. The minimum royalty is chargeable 
in every case whether the lessee works the 
mine or not. It is also chargeable where 
the lessee works the mines but extracts 
coal below a certain limit specified in the 
lease. It is only after that limit is exceeded 
that a royalty other than the minimum 
royalty is chargeable. The learned counsel 
for the assessee conceded that where a, 
mine is not. worked and minimum royalty 
is paid, it is “rent”; but he says that if 
the mine is worked and coal is not extracted 
beyond the limit fixed in the lease for th* 
payment of the minimum royalty, th- 
minimum royalty becomes partly rent and 
partly price of the coal taken out. The 
royalty other than minimum royalty how¬ 
ever, is according to him always price for 
the coal taken out. In my opinion it is 
difficult to accept this view, because the 
leases before us nowhere state that where 
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the coal is extracted within the limits for 
'which only the minimum royalty is pay- 
able, the minimum royalty shall include 
the price of the coal, nor does it state at 
what rate the so-called price is to be 
charged in such cases. In my opinion the 
more logical view seems to be that the 
royalty which is payable over and above 
the minimum royalty is to all intents and 
purposes a payment of the same nature and 
category as the minimum royalty. I am 
also of the opinion that it is difficult for 
anyone to find how much of “royalty” 
represents “price” in the true sense of the 
term and bow much is “money rendered 
to the landlord” in consideration of the 
lessee’s occupation of the land and exercis¬ 
ing the manifold rights without exercising 
which mining operations cannot be success¬ 
fully carried out. 

I have discussed these points because the 
learned counsel for the assessee had argued 
them at considerable length but truly 
3 peaking the real question to be considered 
is whether the payments made in the shape 
of royalty represent income within the 
meaning of the Indian Income-tax Act. I 
think that there is ample authority for the 
proposition that where a person while sell¬ 
ing his property arranges to receive consi¬ 
deration in such a manner as to secure “an 
income” for himself, the payment made to 
him will be chargeable to income-tax. In 
14 Pat 552 12 Captain Gopal Saran Narayan 
•Singh had transferred an estate to another 
person in consideration of (a) the payment 
of a lump sum (b) the discharge of certain 
debts and (c) the payment to him for life 
of a sum of Rs. 2,40,000 a year. This pay¬ 
ment was to continue as long as Captain 
Gopal Saran Narayan Singh was alive. It 
was not denied that the transaction was a 
sale and logically speaking the payments to 
Gopal Saran Narayan Singh were in a sense 
the price of the property sold, but notwith¬ 
standing these facts it was held by the 
Privy Council that the payments made 
under the document were income in the 
hands of the vendor. Their Lordships deal¬ 
ing with the contention of the assessee 
that the sums payable to him in that case 
were nothing but instalments of the price 
observed as follows: 

This is clearly no ordinary bargain and sale by 
.a vendor and purchaser at arms length, lor the 
money consideration bears no relation to the actual 
-value of the property. The amount ultimately pay¬ 
able by the purchaser depends upon the life of the 
vendor. It is, their Lordships think, clearly a case 
where the owner of the estate has exchanged a 


capital asset for (inter alia) a life annuity which ia 
income in his hands. It is not a case in which he 
has exchanged his estate for a capital sum payable 
in instalments. 

Income literally means what comes in 
and as was observed by Jessel M. R. in a 
well-known case “it is as large a word as 
can be used to denote a person’s receipts.” 
For the purpose of this case, however, it is 
sufficient to refer to the following observa¬ 
tions of the Privy Council in 59 Cal 1343 la : 

Income, their Lordships think, in this Act con¬ 
notes a periodical monetary return “coming in’* 
with some sort of regularity from definite sources. 
The source is not necessarily one which is expected 
to be continuously productive, but it must be one 
whose object is the production of a definite return, 
excluding anything in the nature of a mere wind¬ 
fall. This income has been likened pictorially to 
the fruit of a tree or the crop of a field. It is 
essentially the produce of something, which is 
often loosely spoken of as “capital.” But capital 
though possibly the source in the case of income 
from securities, is in most cases hardly more than 
an element in the process of production. 

In my opinion royalty is income, because 
it is a periodical monetary return coming 
in with some sort of regularity from a defi¬ 
nite source. The mere fact that if the trans¬ 
action is minutely dissected by a student 
of political economy, he may say that 
royalty is merely a form of capital, will 
not conclude the matter. In fact the dis¬ 
tinction made in S. 105, Transfer of Pro¬ 
perty Act, between premium (otherwise 
called the price) and rent is also a somewhat 
artificial one, because in one sense the 
premium may be regarded as advance rent 
and rent may similarly be regarded as 
deferred price. It must be admitted that if 
royalty is to be regarded as income, then in 
producing this income a portion of the pro¬ 
perty is destroyed. That is also not conclu¬ 
sive because capital “is hardly more than 
an element in the process of production.” 
As was remarked by Farewell L. J. in 
(1905-11) 5 Tax Cas 424 20 at p. 437, 

the income is not the less income for the purposes 
of income-tax because it is produced by embarking 
capital in a wasting subject-matter, for example 
in buying and working the mines. 

In 4 Pat 73° Sir Dawson-Miller dealing 
with the question as to whether royalty is 
chargeable with income-tax or not observed 

as follows: 

Royalties paid to the lessor although they may 
be regarded in one sense as instalments of the 
purchase price of the minerals forming part of the 
land are treated in England as income and have 

19. (’32) 19 A I R 1932 P 0 138 = 136 I O 742 

= 591‘A 206 = 59 Cal 1343=6 I T C 178 

(PC),Commr. of Income-tax, Bengal v. Shaw 

Wallace & Co. 

20. (1903-11) 5 Tax Cas 424, Hudson’s Boy Co. 

Ltd, v. Steven. 
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teen eo treated In this Court. They are none the 
tfcf 'f C ° me me J el y because they are paid for rights 

Coital 6 ° f Twu lnvoIves a waste of the 

V • • • At the same time, there is a vast 

lAot l, between a sum paid once for all for the 
lease of mineral rights and a rent or royalty paid 

annually to the lessor. The lessor in this case who 
in h un /« tter , ed rl S bt of disposal would appear, 

n granting these leases, to have had two objects in 
view which are distinguishable. In so far as rent 
and royalty are reserved, he is founding an annual 

™i meat t0 tbe inooma o£ the Raj for himself 

the n'L 8l i CCe j SOrs ' j ut with re S ard to salami it is 

eninvmflnt h6 f tl mands f ° r partin 2 with his direct 
. ° f the .P^°P er ty by himself and his sue- 

Lftwl f ° r a . Pf Iod °f 939 years. He is parting 

rhI h e^ h nf C f P1 “ a - 1 t0 , Persons who, whilst not pur! 
chasers of fee simple, are undoubtedly purchasers 
of a large interest therein. The purchase price is 

based upon the estimated out-turn 

ferred PoliM eS > 8 ® f ° r the IoD S term trans- 
ferred. Possibly it may be objected that the dis- 

“ ,s one ° f d «gree rather than of kind, 
recurring payments at short periods being treated 
as income and a single payment of a similar kind 

bul aUe g r all ?hf t bei ° S treated as ca P ita] ' 

fh* Tn the t Act >‘*elf and as has been observed" 

logical li S 6 n °‘ M6t Up3n a b s °lutely 


Again in 6 Pat 29 10 the same learned 

Chief Justice dealt with the question as 
follows : 

It was further arguecl with regard to this part 
the ca e e that the income derived from the 
is reai: 'y, 1101 luoome at ail, but in the na- 
ture of a sale of a part of the earth appertaining 
to asseBsee s zamindari, in other words? that it 

namfi tra ?f fer .° 0De kiDd of ca P ltal iQt0 another, 
\\ 6 ranS T er of this particular sort of 

rth into money. It is, however, of a recurring 

“ l " re “ d 14 >«. not casual and in such cases it 
eeems to me it is quite impossible to distinguish 
the rents or royalties, whatever they may be 
cailed, arising from the source, from the rents or 

mfniri? anSi *£ fr0m * he lettiD S of coal or other 

kom th , j h ® e f r i. h ’ ° r income which arises 
from the produce of the earth whether It be that 

on the surface or whether it be that beneath the 

surface, provided that it is not non-recurring or 

of S a U saIe and pr0vided that H is not in the nature 

I respectfully agree with these observa¬ 
tions and would like to emphasize that if 
we apply the rough and ready test which 
has to be applied in the administration of 
the Income-tax Act which is by no means 
cast on logical lines, it is difficult to hold 
that royalty is not income. It must be 
pointed out that notwithstanding the ob- 
eervations made by Lord Cairns and other 
udges in England as to the true nature of 
a mining lease and royalty, royalty has 
always been assessed to income-tax in 
< ngland. It has been contended on behalf 
of the assessee that this is due to the use of 
express words in certain rules set out in one 
of the Schedules of the English Income-tax 


Act This argument overlooks the fact that 
what is taxed in England as well as in 
India is income and the Schedules merely 
provide the mode of taxation. This is clear 
from the following observations made bv 
Lord Macnaghten in (1901) A C 26 21 : 

ia H 1 m r ay h® P ardoned for saying so 

' a tax on jccome. It is not meant to be a tax on 
anything else. It is one tax, not a collection of 

kind' betwe 1311 ^ 18 ^ DOt - Tbere is no did e«°ee ir 
understh n link” 1103 income - ta ^ assessed 

anv nf d u h S Se assessed UDd «r Sch. A or 

fixed nronert 8Ch ?? uIe9 of obar ge. One man has 
n e f P r JP ert y. another lives by his wits' each 

contributes to the tax if his income is above tha 
prescribed limit. The standard of assessment 

wWch a ta C x r hi Dg - t0 the DatUre o! tbe sourc ® fr0!n 
S b taxab ! e income is derived. That ia all 

Seh. A contains the duties chargeable. ... In 
every case the tax is a tax on income, whatever 

measured.^ 6 * by Which the iacome ^ 

Even however if we ignore the practice 
prevailing in England, there can be no doubt 
that in this country royalty has always been 
charged to income-tax and tbe view which 
has so far prevailed in the Calcutta High 
Court and in this Court ia that they are 
properly assessable under the Income-tax 

3 : /p 257l? 6Pa6LJ 62,‘ 4 Pat 

73,3 0 Pat 29*o and 10 Pat 275. 11 It is true 

that in some of these cases the point was 
not raised strictly in the form in which it 
has been raised here, but the learned Judges 
who decided them did express the view that 
royalty is assessable to income-tax and have 
given good reasons in support of their view. 

I would therefore answer the question for¬ 
mulated by the Commissioner of Income- 
fcax as follows: 

Royalty on mines upon the terms of the 
leases relied on by the assessee mu 9 t be 
regarded as income and is as such liable tc 
be taxed. In India “royalty on mines” must 
be regarded as income from other sources” 
within the meaning of that expression as 
used in S. 6 of the Act, because though 
properly speaking it is income received in 
relation to property, yet S. 9 of the Act 
suggests that the tax levied under the head 
^property” must be confined to property- 
consisting of any building or lands appur¬ 
tenant thereto.” In this respect there is a 
distinction between the English and the 
Indian Income-tax Acts, but as I have 
already indicated, under both the Acts 
royalty is income. I thus find myself in 
complete agreement with my Lord the 

21. (1901) 1901 A C 26=70 L J K B 77 = 83 TV, T 

605=49 W R 686=65 J P 227 = 17 TL R 131 

=4 Tax Cas 265, London-County Council 7 .. 

Attorney-General. 
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Chief Justice and I also agree to the pro¬ 
posed order as to costs. 

Manohar Lall J. — This is a reference 
cnade by the Commissioner of Income-tax, 
Paima, on 23rd December 1938 under the 
provisions of S. 66 (2), Income-tax Act (11 
of 1922), hereinafter referred to as the Act, 
asking for the opinion of the Court on the 
iwo questions formulated in the letter of 
reference, namely (1) whether royalty on 
mines being capital revenue should not have 
been excluded in computing the total income 
determined for income-tax, and (2) what 
ohould be the principle on which the cost 
of management in collection of royalties is 
to be determined when there is a combined 
management covering both the zamindari 
collection of agricultural income and royal¬ 
ties from the mines? The second question, 
ife will be noticed, is purely a question of 
laet and the parties did not address any 
argument on this question. The answer 
'.suggested by the Commissioner is correct. 
It is necessary to give the facts of the case 
£o brief in order to answer the first question. 
The asaessee was assessed to income-tax for 
bbe year 1937-38 by the Income-tax Officer 
by an assessment order dated 10th August 
1937, on a total income of Hs. 6,78,817 
Including a sum of Rs. 5,32,368-2-10 being 

like amount of royalty received by him from 
certain mica, coal and limestone quarries 
urom his lessees after giving certain deduc¬ 
tion of expense out of this amount of 
croyalty. In appeal the Assistant Commis¬ 
sioner of Income-tax confirmed the assess¬ 
ment by an order dated 14th February 
I33S. The assessee raised the contention 
before that appellate authority that as the 
royalty on the mines was capital revenue 
the amount should have been excluded in 
computing his total income for income-tax 
and super-tax purposes. The contention was 
overruled and the Commissioner of Income- 
tax upon being so requested made the 
{reference to this Court under S. 66 (2) of 
the Act as already stated. 

Three leases which were granted by the 
assessee in the years 1919, 1925 and 1927 

ore printed in the record ; the covenants 
contained therein are the foundation of the 
royalty received by the assessee which was 
made the subject of taxation. The learned 
counsel for the assessee drew attention to 
the terms of one of these leases in order to 
substantiate his argument. As the terms of 
the leases are similar it is enough to make 
reference to the relative provisions in one 
of the leases, namely the lease of 3rd April 


1919. In that lease (so far as is relevant 
to the present controversy) it is stated that 

in consideration of the salami or premium rupees 
thirty-sevep thousand and forty (being at the rate 
of rupees forty per standard bigha on nine hundred 
and twenty-six bighas) in respect of the premises 
the assessee granted to the lessee the under¬ 
ground coal mine rights under the lands specified 
therein in order that the lessee may “search for 
work, make merchantable and carry away the coal 
there found” on paying therefor by monthly pay¬ 
ments in each year a royalty on all coal and coke 
raised and despatched at the rate of four anna3 
per ton with the provision for the payment of a 
minimum royalty at the rate of Rs. 5 per annum 
per standard bigha of land whether coal shall be 
raised or not. 

The argument advanced before this Court 
was that what is called a lease of coal land 
is in reality the sale of coal belonging to the 
assessee and therefore the royalty thus 
received by the assessee under the terms of 
these leases is merely the purchase price of 
his coal and not income which can be 
assessed to income-tax. It was admitted 
that the authorities in the Calcutta High 
Court and this Court ever since the case in 
34 Cal 257 7 have taken a contrary view but 
Mr. P. R. Das, who appeared for the asses¬ 
see, seriously challenged the correctness of 
those decisions on grounds which will be 
examined hereafter. This Full Bench has 
been constituted to consider this question. 
In arguing the case before this Court Mr. 
Das ignored the warning given by Sir 
George Lowndes when delivering the judg. 
ment of their Lordships of the Judicial 
Committee in the well-known case in 6 
I T C 178=59 I A 206 19 and let loose in 
this Court a flood of decisions which were 
based upon the construction of the English 
Income-tax Statutes and of the English and 
Scotch laws relating to coal mining leases. 

I refer to the passage at page 180 : 

Again their Lordships would discard altogether 
the case law which has been so painfully evolved 
in the construction of the English Income-tax 
Statutes, both the cases upon which the High 
Court relied and the flood of other decisions which 
has been let loose in this Board. 

It was pointed out in that case as well as 
in other decisions of their Lordships that 
the Indian Income-tax Act is not in pari 
materia with the English Income-tax Act, 
and that 

it is less elaborate in many ways, subject to fewer 
refinements and in arrangement and language It 
differs greatly from the provisions with which the 
Courts in this country have had to deal. 

This practice of referring to the English 
decisions and ignoring the Indian law on 
the subject was also severely condemned by 
their Lordships of the Judicial Commit^ 00 
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in 57 I A HO. 22 Sir John Wallis in deliver¬ 
ing the judgment of the Board made this 
observation at page 114 : 

The question having arisen in India* it has, of 
course to be decided in accordance with the law, 
not of England, but of India; it does not however 
seem to have occurred to anyone in the Courts 
below to see, in the first place, before resorting to 
English decisions, whether under the law of land¬ 
lord and tenant in India a sublease by a lessee for 
the unexpired residue of the term operates as 
an assignment of the term. That law is to be found 
in the Transfer of Property Act, 1892, which has 
cow been in force for nearly half a century. 
Though founded on English law, and drafted in 
the first instance by eminent lawyers in England, 
it has only applied the English law in so far as it 
was considered applicable to India. It is not sur¬ 
prising to find that the rule, arising out of the 
special conditions of land tenure in England, that 
a conveyance to operate as a lease must reserve a 
reversion to the lessor finds no place in the Act, 


And then his Lordship proceeded to refer 
to Ss. 105 and 108, T. P. Act, and applied 
the provisions stated in those Sections to 
decide the question in controversy before 
their Lordships. I therefore propose to 
answer the question without any reference 
to the English and the Scotch decisions 
but by reference to the Indian Statutes only. 
It cannot be denied that the object of the 
Indian Act is to tax income, a term which 
it does not define. It would be useful to bear 
in mind the observations made by Sir 
George Lowndes in 59 Cal 1343 19 that 

an income in this Act connotes a periodical 
monetary return “coming in” with some sort of 
regularity, or expected regularity, from definite 
sources. The course is not necessarily one which is 
expected to be continuously productive, but it must 
be one whose object is the production of a definite 
return excluding anything in the nature of a mere 
windfall. Thus income has been likened pictorially 
'to the fruit of a tree, or the crop of a field. It is 
essentially the produce of something, which is often 
loosely spoken of as “capital”. But capital, though 
possibly the source in the case of income from 
eecurities, is in moat cases hardly more than an 
element in the process of production. 

In India we are governed by the provi¬ 
sions of the Transfer of Property Act, 1882. 

In S. 105 a lease of immovable property is 
defined to be a 


transfer of a right to enjoy such property, made 
for a certam time, express or implied, or in per- 

petuity, in consideration of a price paid or promised, 

or of money, a Bhare of crops, service or any other 
thing of value, to be rendered periodically or on 
specified occasions to the transferor by the trans¬ 
feree who accepts the transfer on such terms; 

and then in the following clause it is ex- 

. ^ price so paid in 

consideration of the transfer is called the 

pre mium and the money, share , service, or 

22. (’30) 17 A I R 1930 P O 59 = 122 I G 20 = 57 

La^l Seal =57 ^ 1176 (PC)| Hunsra i v - Be i°y 
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other thing to be so rendered is called the 
rent. The coal mining lease of 1919 in the 
present case satisfies all the requirements 
of this section. The a9sessee has received a 
salami or premium and has also provided 
for a periodical payment to him of money 
which is rent as defined by S. 105. But 
Mr. Das argued that as the subject-matter 
of the lease is coal and as the lessee cannot 
enjoy this property but must in the very 
nature of things destroy it, there cannot be 
any lease of coal mines in India within the 
meaning of the Transfer of Property Act 
and submits that, call it by whatever nam 9 
you will, the transaction called the lease of 
1919 is nothing more than a sale of or an 
agreement to sell coal. He relies upon the 
well-known Scotch case in (1873) 2 H L Sc 
273 and certain other cases decided in 
England. In my opinion this argument i 3 
fallacious. The ‘ right to enjoy such pro-i 
party” which is spoken of in S. 105 means' 
the right to enjoy the property in the' 
manner in which that property can be en. 
joyed. If the subject-matter of the lease is 
coal land it can only be enjoyed and occu¬ 
pied by the lessee by working it as indicated 
in S. 108, T. P. Aot, which regulates fully 
the rights and liabilities of lessors and 
lessees in this country. That this is so ap¬ 
pears to be supported by the observation of 
their Lordships of the Judicial Committee 
in a number of cases. In 58 I A 29 23 a dis¬ 
pute arose between the zamindar and a 
coal company who held a mukarrari lease 
of a certain village and believed that they 
were entitled to the subjacent minerals in 
which they openly carried mining opera¬ 
tions for 12 years. The zamindar on the 
other hand contested this claim on the 
ground that the lessor of the coal company 
had no right to grant a lease authorising 
the company to work coal. Lord Macmillan 
who delivered the judgment of their Lord- 
ships made this observation at p. 35 which 


J o ---r * —v uiowuooiua • 

in considering the character and effect of acts of 
possession in the case of a mineral field, it is neces¬ 
sary to bear in mind the nature of the subject and 
the possession of which it is susceptible. Owing to 
the inaccessibility of minerals in the earth, it is 
not possible to take actual physical possession at 
once of a whole mineral field: it can be occupied 
only by extracting the minerals and until the 
whole minerals are exhausted the physical occupa¬ 
tion must necessarily be partial. v 

The question in the form in which it was 
argued by Mr. Das was a rgued boldly by 

23> ^t 3 V IS AIR 1931 P C ^86=13oTgTi5^= 53 

v.^Bengal Co^C^ 7 ^ 
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the learned counsel for the appellants in 
58 I C 392 14 a case not cited at the bar. 
The facts of that case were-that by a con¬ 
tract in writing the company were to take 
a lease for 999 years of the subjacent coal 
rights in two villages within the zemindary 
of the respondent and if within two months 
they failed to do so except on account of 
want of title of their lessor in these villages,' 
the salami which they had deposited was 
to be forfeited. The lessees refused to take 
the lease upon the ground that they were 
not satisfied with the title of their lessor 
owing to certain transactions which had 
taken place with some brahmottardars. 
In these circumstances the question arose 
whether the contract should be treated as 
a contract for lease within the meaning of 
Ss. 105 and 108, T. P. Act, or as a sale with¬ 
in the meaning of the English and Scotch 
decisions so as to make S. 55, T. P. Act, 
applicable. Mr. Raikes, the learned counsel 
for the appellant, actually argued that the 
mineral right contracted for by the com¬ 
pany was not a lease within the meaning of 
Ss. 105 and 108, T. P. Act, but was really 
a sale of property out and out and relied 
upon the case in (1873) 2 H L Sc 273, 1 
the Scotch case referred to above, and the 
House of Lords’ case in (1883) 8 A C 641. 16 
He, therefore, argued that the proprietor 
was under the obligation laid down in S. 55, 
T. P. Act, and relied upon sub s. 1 (a) (b) 
and sub.s. 2 of that section. Mr. Upjohn 
for the respondent replied to this argument 
in these words : 

There is no ground for the suggestion that S. 55 
and not S. 10S applied. The cases cited for the 
view that the contract was for a sale, not a lease, 
related to the law in Scotland. Even a mukarrari 
pottah is not to be regarded as a conveyance of the 
fee simple. 

Lord Macmillan who delivered the judg¬ 
ment of their Lordships expressly held at 
page 401 that 

the rights and liabilities of lessor and lessee are 
defined in the Transfer of Property Act (4 of 18S2), 

8. 103. These contrast markedly with the rights 
and liabilities of a buyer and seller as defined in 
S. 55, particularly in the matter of the require¬ 
ments as to title which the seller must satisfy. 
The appellant company has not shown that the 
respondent has failed, or is not in a position, to 
perform any of the duties incumbent on a lessor 
under S. 108. 

In my opinion, this decision is a clear 
answer to the argument which Mr. Das 
was painfully evolving by relying upon the 
English and Scotch decisions and the dic¬ 
tum of several other eminent Judges in 
England based upon the view that what is 
called a coal-mining lease in England is 


really in the nature of an out and out sale. 
However attractive this description of the 
coal minyig lease may be in England and 
in Scotland or in the language of economists, 
I am content to rely upon the decisions of 
their Lordships of the Judicial Committee 
where they have authoritatively held that 
a coal-mining lease in India is governed by 
Ss. 105 and 108, T. P. Act, 4 of 1882. In 
36 I A 148 24 the question which arose inter 
alia for decision was whether the suit which 
was instituted to eject the defendants from 
the possession of under-ground rights of a 
village which was granted in mokarrari 
by the preceding mahant was or was not 
barred by limitation. Sir Andrew Scoble 
in delivering the judgment of the Board 
made this important observation at p. 166: 

Statutes of Limitation, like all others, ought to 
receive such a construction as the language, in its 
plain meaning imports: 13 Beng LR 177 25 at p. 182. 

Now, what is the plain meaning of the 
words ‘‘purchased for a valuable considera¬ 
tion”? They mean that the ownership of 
the property sold has been absolutely trans¬ 
ferred from the vendor to the purchaser in 
consideration of a price paid or secured by 
the purchaser to the vendor. Sir Robert 
Finlay, in his able argument for the res¬ 
pondents, contended that a mokarrari lease 
is tantamount to a conveyance in fee sim¬ 
ple, and that the lessee must, therefore, be 
treated as a purchaser within the meaning 
of the Limitation Act. But the distinction 
between the two transactions has been well 
pointed out by Jenkins J., in his judgment 
in 24 Cal 440. 20 “Because at the present 
day” says the learned Judge, 

a conveyance in fee simple leaves nothing in the 
grantor, it does not follow that a lease in a perpe¬ 
tuity here has any such result.The law of 

the country does undoubtedly allow of a lease in 

perpetuity.A man who, being owner of 

laud, grants a lease in perpetuity carves a subor¬ 
dinate interest out of hi9 own, and does not 
annihilate his own interest. This result is to be 
inferred by the use of the word lease, which implies 
an interest still remaining in the lessor. 

This quotation was cited with approval 
by Sir Lancelot Sanderson in 55 I A 320, <5 
a case involving the construction of a pafcni 
lease. In that case it was pointed out by 
Sir Lancelot Sanderson who delivered the 
judgment of their. Lordships at p. 328, 
that the 

24. (’09) 36 Cal 1003=4~TC4i9=36 I A 148=14 

OWN 1=10 C L J 284 (PC), Abhiram Goswami 

v. Shyama Charan Nandi. 

25. (’74) 13 Beng L R 177=20 W R 375=2 Sutber 

897 (PC), Luchmee Buksh Roy v. Runjeet Ram. 

26. (’97) 24 Cal 440=1 C W N 321, Rally Dass 

v. Monmohini Dassee. 
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grant of 18th July 1853 was clearly a lease, and 
the intention of the parties is to be gathered from 
the terms of the grant, and if it be found that the 
grantee or his assigns is using the subject of the 
lease in a way not contemplated by the grant, the 
fact that it was made in accordance with the terms 
of Regn. VIII of 1819 is not sufficient to prevent 
the plaintiff from suing for the purpose of obtain¬ 
ing an injunction to restrain such user. The ques¬ 
tion still remains, what was the subject of the lease? 

Mr. Das relies upon the passage towards 
the end of this page where his Lordship in 
referring to the case in 44 I A 246, 5 stated 
that: 

In that case attention was drawn to the point 
that the essential characteristic of a lease is that 
the subject is one which is occupied and enjoyed 
and the corpus of which does not in the nature of 
things and by reason of the user disappear. 

But the fallacy of this argument of Mr. 
Das becomes apparent if the succeeding 
lines are perused where it was stated that 
the intention of the parties as to what 
was the subject and extent of the lease 
must depend upon the true construction of 
the terms of the grant and that it did not 
contain any reference to minerals or to the 
subsoil or to the right to excavate for mak¬ 
ing bricks and there was nothing to suggest 
in the lease that the land included therein 
was to be put to any use other than that to 
which the zamindari lands were subject at 
the time of the lease. Upon a consideration 
of all the terms of the lease his Lordship 
came to the conclusion that 

it was not intended by the parties that the grantee 
should be entitled to use the lands for the purpose 
of making bricks.' 

It will be seen, therefore, that a lease can 
be granted where a lessee intends to use the 
land for the purpose of making bricks. Now 
the use of the land for the purpose of mak¬ 
ing bricks must in the very nature of things 
result in the destruction of the thing used 
and would cause subsequent damage and 
deterioration to the property leased. In 
this view it will be perhaps unnecessary to 
refer to the other cases but as Mr. Das 
strongly relied upon the case in 44 I A 
246 6 it is but right that I should deal with 
this case. In 44 I A 246 5 the question 
which arose for decision was whether a 
mokarari lease of lands “mai hak hakuk,” 
that is, with all rights, carries a right to 
the subjacent minerals. Lord Shaw who 
delivered the judgment of the Board 
observed at p. 250: 

It must be borne in mind also that the essential 
characteristic of a lease is that the subject is one 
which is occupied and enjoyed and the corpus of 
which does not in the nature of things and by 
reason of the user disappear. In order to cause the 


latter specially to arise, minerals must be expressly 
denominated, so as thus to permit of the idea of 
partial consumption of the subject leased. 

It will be noticed that his Lordship 
points out that the subject “leased” can be 
permitted to be partially consumed if it is 
so expressly stated in the document. In 
my opinion this decision negatives the 
argument of the assessee. The case in 37 
I A 136 2/ is also a case of coal mining lease. 
The truth of the matter as was pointed out 
by Lord Collins, who delivered the judg¬ 
ment of their Lordships, is that the rights 
of mining, fishing, and other incorporeal 
rights are included in the proprietorship of 
the zamindar and he is at liberty to grant 
leases of those rights. Before referring to the 
Indian income-tax cases which were cited 
before us it is necessary to clear the ground 
by pointing out what is the true import of 
the rule that in income-tax cases the sub-i 
stance of the matter should be looked at 
and that its form should be disregarded 
because Mr. Das strongly relied upon this 
rule and asked us to hold that the substance 
of the matter in the present case was that 
the assessee was receiving money as the 
purchase price of the coal, the right to ex¬ 
tract which he had parted with temporarily 
in favour of the lessee. Pollock M. R. thus 
expressed himself as to this rule in (1928) 
12 Tax Cas at p. 690 28 : 

It is a well-recognized principle that, in revenue 
cases regard must be had to the substance of the 
transactions relied on to bring the subject within 
the charge to a duty, and that the form may be 
disregarded. 

Similarly, Lord Hanworth M. R. in 
(1930) 14 Tax Cas 608 29 at p. 619 observed: 

For the purposes of the revenue the substance 
of the matter must be regarded. It matters not 
whether in the contract it is, or is not, called as 
annuity. If in truth and in fact it is an annuity 
no dressing of the transaction can alter its charac¬ 
ter. Stripped of its form, the transaction is a 
method of saving up money for future use. 

But it is impossible for a Court to ignorej 
altogether the form in which the parties 
have chosen to express their contract. In 

(1895) A C 47 1 30 at p. 475 Lord Herschell 
L. C. stated : 

My Lords, it is said that the substance of the 
transaction evidenced by the agreement must be 

27. (’10) 37 Cal 723=6 I C 785 = 37 I A 136~=Tl 
C L J 653=14 C W N 746 (P C), HariNarain 
Singh v. Sriram Chakravarti. 

28. (1928) 12 Tax Cas at p. 690, Westleigh Estates 

Co. Ltd. 

29. (1930)1 K B 107=14 Tax Cas 608=98 LJKB 

683 = 45 T L R 621 = 142 L T 29, Perrin v. 

Dickson. 

30. (1895) 1895 AC 471 = 64 LJQB 465 = 11 R 
232 = 72 L T 841 = 43 W R 561=60 J P 20, 
Helby v. Matthews. 
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looked at, and not its mere words. I quite agree- 
But the substance must, of course, be ascertained 
by a consideration of the rights and obligations of 
the parties, to be derived from a consideration of 
the whole of the agreement. 

In 14 Tax Cas 34 31 Lord President Clyde 
made this important observation at page 41: 

A great deal has been said about form and sub¬ 
stance. I think that, in a question of this sort, 
both form and substance must be considered ; 
because the form of the transaction by which the 
respondent acquired the right to dump waste soil 
may bear very materially on the question of the 
capital or revenue character of the outlay made 
to acquire it. 

Lords Sands agreed at p. 42 in these 
words : 


In a matter of this kind one cannot altogether 
ignore form. When parties contract in certain 
forms different results may flow according to the 
form of the contract, however, little difference 
there may be in substance. Here the parties have 
chosen to contract in a certain way which in cer¬ 
tain relations and particularly as regards the con¬ 
sequences of breach of contract or liability for 
local rates might have a result different from that 
of a contract for an annual payment without any 
reference to a capital sum. I think that we must 
take the contract as we find it to be a contract for 
a lump sum payable by instalments. 


Lord Tomlin in delivering his opinion in 
the now famous case in (1935) 19 Tax Cas 
490- 2 protested against the limit to which 
this doctrine of the substance of the matter 
was being pushed and observed at p. 520: 


Apart, however, from the question of contract 
with which I have dealt it is said that in revenue 
cases there is a doctrine that the Court may 
ignore the legal position and regard what is called 
“the substance of the matter” and that here the 
substance of the matter is that the annuitant was 
serving the Duke for something equal to his 
former salary or wages and that, therefore, while 
he is so serving, the annuity must be treated as 
salary or wages. This supposed doctrine (upon 
which the Commissioners apparently acted) seems 
to rest for its support upon a misunderstanding 
of language used in some earlier cases. The sooner 
this misunderstanding is dispelled and the sup¬ 
posed doctrine given its quietus the better it will 
be for all concerned, for the doctrine seems to in¬ 
volve substituting “ the uncertain and crooked 
cord of discretion” for “the golden and straight 
mete wand of the law” (4 Inst. 41). 

Every man is entitled if he can to order his 
affairs so that the tax attaching under the appro¬ 
priate Acts is less than it otherwise would be. If 
he succeeds in ordering them so as to secure this 
result, then, however unappreciative the Com¬ 
missioners of Inland Revenue or his fellow tax¬ 
payers may be of his ingenuity, he cannot be 
compelled to pay an increased tax. This so-called 


31. (1928) 14 Tax Cas 34 = 1928 S C 738 = 1928 

S O LT 476, Inland Revenue Commrs. v. 
Adam. 

32. (1935) 19 Tax Cas 490=104 LJQB 383=153 

Tj T 223=79 8 J 362 = 51 TLR 467, Inland 
Revenue Commrs. v. Duke of Westminster. 


doctrine of “ the substance ” seems to me to be 
nothing more than an attempt to make a man 
pay notwithstanding that he has so ordered hi 3 
affairs that the amount of tax sought from him is 
not legally claimable. 

The principal passages relied upon are from opi¬ 
nions of Lord Herschell and Lord Halsbury in 
your Lordships’ House. Lord Herschell L. C. in 
(1895) A C 471, 30 observed at p. 475 : “It is said 
that the substance of the transaction evidenced by 
the agreement must be looked at, and not its mere 
words. I quite agree,” but he went on to explain 
that the substance must be ascertained by a con¬ 
sideration of the rights and obligations of the par¬ 
ties to be derived from a consideration of the whole 
of the agreement. In short, Lord Herschell wa 3 
saying that the substance of a transaction embo¬ 
died in a written instrument is to be found by 
construing the document as a whole. 

Support has also been sought by the appellants 
from the language of Lord Halsbury L. C. in (1903) 
A C 29Q 3 at p. 302. There Lord Halsbury said, 
“Still, looking at the whole nature and substance 
of the transaction (and it is agreed on all sides that 
we must look at the nature of the transaction and 
not be bound by the mere use of the words), this 
is not the case of a purchase of an annuity.” Hera 
again Lord Halsbury is only giving utterance to 
the indisputable rule that the surrounding circum¬ 
stances must be regarded in construing a document. 

Neither of these passages in my opinion affords 
the appellants any support or has any application 
to the present case. The matter was put accurately 
by my noble and learned friend Lord Warrington 
of Clyffe when, as Warrington L. J. in (1921)1 Ch 
475 33 at p. 489, he used these words : “It is said 
we must go behind the form and look at the sub¬ 
stance. I do not look at the substance, but, in order 
to ascertain the substance, I must look at the legal 
effect of the bargain which the parties have entered 
into.” It is unnecessary to state that there may, 
of course, be cases where documents are not bona 
fide nor intended to be acted upon but are only 
used as a cloak to conceal a different transaction 
and it is in those cases that the Court will look to 
the substance of the transaction and not the form 
in which the transaction is dressed. 

Singleton J. in (1935) 19 Tax Cas 455 34 put this 
matter very clearly at p. 465 : “If I had been free 
to form my own opinion as to what was contem¬ 
plated at the time of entering into the agreement, 

I am by no means satisfied that I should have 
arrived at the same conclusion ; but I am not at 
liberty to deal with the matter on my conception 
of what the parties intended. I must look at th3 
documents; and I cannot, under the plea of looking 
at the substance of the matter, rewrite the contract 
between the parties.” 

The Courts have not hesitated to tear 
down deeds if they are cloaked to shield 
a wholly different arrangement but only 
where the deeds are not genuine and are at¬ 
tempted to hide different transactions. The 
quotations from the judgment of the Master 

of the Holla in (1935) 19 Tax Caa 490 33 

33. (1921) 1 Ch 475=90 L J Ch 335=124 L T 631 

= 65 S J 291=37 TLR 308, In ra Hinckes, 

Dashwood v. Hinckes. 

34. (1935) 19 Tax Cas 455, Earl of Carnarvon v. 

Inland Revenue Commissioners. 


1940 I. T. Commissioner v. Kamaksha Narain (SB) (Manohar Lall J.) Patna 651 


given by Singleton J. at page 466 are 
instructive: 

Certain definite considerations arise and must be 
stated upon these deeds. It is not suggested that 
they are all part of a device or stratagem impro¬ 
perly entered into for the purpose of defeating a 
proper charge under the Income-tax Act. Their 
genuine nature is not impugned. 

And a little later he observed: 

It appears to me that the only way in which 
you can reach the conclusion adopted by the 
Commissioners is by throwing aside the deeds, 
and I see great difficulty in throwing them aside 
temporarily during the time when services are 
rendered to the appellant, and recognizing them 
as valid and subsisting during all other times, 
whether present or future. It seems to me that, 
unless you are able to tear down these deeds as a 
cloak to shield a wholly different arrangement, 
you must accept them and, when you have ac¬ 
cepted them, you have got a case in which the 
covenantor has bound himself to make these 
annual payments to the covenantee, and the 
covenantee, being the recipient, is bound, etc. 

In the same case Slesser L. J. stated: 

But yet, as Mr. Greene has pointed out, when 
you have looked at the whole of the substance, 
you are still to look at it from the point of view 
of the law and see what the effect is as a legal 
relation ; 

and Romer L. J. said : 

The legal effect of the contract as it stands must 
be ascertained and not what would or might be 
the legal effect if the words of the contract be dis¬ 
regarded.and the substance of the matter .be consi¬ 
dered. 

It is unnecessary to multiply references 
to other English decisions. It may be 
noticed that I have not hesitated to refer 
to English decisions on this topic because 
the principle that the form and not the 
substance of the matter should or should 
not be disregarded is not a principle which 
is to be found in the English Income-tax 
Act alone but is a principle which is com¬ 
mon to all system of jurisprudence. If then 
the substance of the matter as laid down 
by the cases which I have been just consi¬ 
dering is looked at it is clear that the lessee 
has covenanted with the assessee to pay 
him an annual sum by way of rent for the 
lease of his materials, a minimum is fixed 
and A the mode of calculation of the annual 
sum is provided in circumstances in which 
the minimum is to be exceeded. The assessee 
in the present case like the assessee in 4 
Pat 73 9 holds an unfettered right of dis¬ 
posal and in granting these leases so far as 
rent and royalty are served, he is founding 
an annual increment to the income of the 

Raj for himself and his successors for a 
period of 999 years. 

Mr. Das, when the question was put to 
him as to whether a minimum royalty 


would be taxable if no coal was extracted 
by the lessee, conceded that it would be 
taxable; but he argued that in case the 
minimum royalty was paid on the extraction 
of a small amount of coal then income-tax 
would be payable on this amount less the 
price of the coal extracted—the price of 
coal, it may be noticed, is not the price at 
the date of the extraction but it is fixed for 
all times at 4 annas a ton. He also argued 
that where the royalty received exceeds the 
minimum royalty, the Income-tax Officer 
should be directed to find out the value of 
the coal extracted and deduct it from the 
royalty received in the year. It seem 3 
difficult to accept this argument and a 3 Sir 
Manmatha Nath Mukherji, who appeared 
for the Commissioner of Income-tax, argued 
if once it is conceded that a minimum 
royalty was taxable the whole argument of 
Mr. Das seems to disappear. How could 
the character of the amount paid by the 
lessee for the use of the mines change so 
violently the moment the minimum limit 
is exceeded? 

I now briefly refer to the Indian case 3 
upon this topic. The earliest case is the 
case in 34 Cal 257' which has been con¬ 
sidered up to now to be the leading case on 
the taxability of royalties on coal mines so 
far as it decided (sic) the liability of the 
proprietor for cesses (the view has been 
affirmed by the Judicial Committee on an 
appeal from the decision.) Mr. Das argued 
that this decision was erroneous because 
Mookerjee J. failed to notice that in Eng¬ 
land royalty is made taxable expressly by 
statute or by the schedules of the various 
Inoome-tax Acts that have been passed 
from time to time. I do not wish to embark 
upon an investigation of the English law 
for the reason already stated but I am 
unable to hold that Mookerjee J. based his 
decision merely upon the English law and 
the English decisions. There are a number 
of cases of this Court which negative the 
argument advanced by Mr. Das. In 1 I T C 
103=6 Pat L J 62 s it was held that in¬ 
come derived as rents and royalties is not 
income derived from business within the 
meaning of S. 5 (iv), Income-tax Act. The 
case in 34 Cal 257 7 was followed. 

In 1 I T C 384,° already referred to, the 
question which arises in the present case 
was directly decided in favour of the in¬ 
come-tax department. In 6 Pat 29 10 one 
of the questions which arose for decision 
was whether income received from Nimak 
sair, that is income from the settlement o£ 
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the right to collect a particular kind of 
earth in a particular area during a parti¬ 
cular season for the purpose of extracting 
saltpetre -was taxable. It was held that 
this income was in no way distinguishable 
from the rents or royalties arising from the 
letting of coal or other minerals in the 
earth and was therefore taxable under the 
heading “other sources” within the mean¬ 
ing of S. 12 of the Act. 

In 10 Pat 275 11 the assesses was held to 
be taxable on the income which he received 
as royalties for preparing bricks as this 
income is similar to royalties on quarries 
or coal and it was pointed out that the 
lessee who was in the nature of a licensee 
had the right to go upon the land to erect 
brick kilns and make bricks there and to 
take all the materials that he wants for the 
making of his bricks from his land and in 
respect of that license he is only liable to 
pay rent which is to be calculated at a 
specific rate which bears relation to the 
extent of his user of the licence ; and if the 
brick.maker carries on his business until 
all the earth is exhausted, the land will 
still remain in the ownership of the licensor, 
possibly diminished in value, possibly un¬ 
affected in value and possibly even increased 
in value according to the special circum¬ 
stances which may prevail at the termina¬ 
tion of the period and it is in no sense a 
capital sale of the land itself. So here. The 
lessee of the coal mine has a right to go 
upon the land to search for and extract 
coals from there and in respect of that 
license he pays rent or royalty which is to 
be calculated at a specific rate which bears 
relation to the extent of the user of the 
license and it may be that during the course 
of the license all the coals may be exhausted. 
But this is what the parties has actually 
contemplated. 

Lastly reference should be made to the 
well-known Tikari case of thi3 Court which 
was affirmed by their Lordships of the 
Judicial Committee in 14 Pat 552. 12 In that 
case the assesses had transferred bis zamin- 
dary to Rani Bhubaneshwari Kuar in con¬ 
sideration of the payment of a lump sum, 
the discharge of certain debts, and the pay¬ 
ment to him for life of an annuity of Rupees 
240,000, the annuity being made a charge 
on the lands transferred. It was contended 
on behalf of the assesses that the substance 
of the transaction and not the mere form 
in which it was dressed should be looked at 
and that the assessee had expressly sold the 
zamindary and, therefore, what he was 


receiving in return was nothing more than 
the purchase price which, he had agreed 
with the vendee, should be paid to him in 
return for his zamindary. Lord Russell who 
delivered the judgment of their Lordships 
decided the case upon the construction of 
the indenture of the sale dated 29th March 
1930 and refused to ignore its plain language 
and held that the transaction clearly shows 
that the owner of the estate had exchanged 
a capital asset for (inter alia) a life annuity 
which is income in his hands and that it is 
not a case in which he has exchanged his 
estate for a capital sum payable in instal¬ 
ments. From the judgment at p. 559 it 
appears that reference was made before the 
Board to various decisions upon the taxing 
Acts of other countries which are couched 
in different terms and framed upon different 
lines but it was observed that their Lord- 
ships 

content themselves with repeating the view ex¬ 
pressed in the judgment of the Board above referred 
to namely the case in 59 Cal 1343, 19 that little 
can be gained by trying to construe an Income tax 
Act of one country in the light of a decision upon 
the meaning of the income tax legislation of 
another. 

Having considered the case anxiously I 
am satisfied that what the assessee receives 
as royalty from his lessees is not the pur¬ 
chase price of his coal but is rent paid by 
the lessees under the covenants of the lea¬ 
ses. For these reasons, I am of opinion that 
the first question should be answered in 
the way suggested by the Commissioner of 
Income-tax. I would allow the Commis¬ 
sioner twenty gold mohurs as the costs of 
this Court. The Commissioner will be enti¬ 
tled to retain the sum of Rs. 100 which 
had been deposited with him by the as¬ 
sessee. 

By the Court. — The questions are an¬ 
swered as follows: (1) The royalties receiv¬ 
ed by the assessee in this case constitute 
income and were rightly assessed to in¬ 
come-tax by the taxing authorities. (2) This 
question raises no point of law, and we 
answer it in the manner suggested by the 
Commissioner. The costs of this reference 
will be paid by the assessee, and we assess 
the same at twenty gold mohurs. In addi¬ 
tion the Commissioner will retain the sum 
of Rs. 100 which has been deposited in this 
case. 

d.s./r.k. Answer accordingly. 
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Harries C. J. and Manohar Lall J. 

Ramrup Rai — Defendant — Appellant. 

v. 

Firm Mahadeo Lai Nathmal — 

Plaintiffs — Respondents. 

Appeal No. 73 of 1937, Decided on 23rd 
January 1940, from original decree of Sub- 
Judge, Bhagalpur, D/- 31st March 1937. 

* (a) Civil P. C. (1908), O. 21, Rr. 58 and 
63 — Decree-holder realising hopelessness of 
resisting claim in summary proceeding under 
O. 21, R. 58 consenting to claim being allowed 
— He is not precluded from bringing suit 
under O. 21, R. 63. 

A party who makes an admission for certain 
purposes in summary proceedings does not neces¬ 
sarily admit the correctness of the claim of the 
other party. He may be compelled in summary 
proceedings to admit the claim, but that does not 
mean that ho admits it for all purposes. A party 
who realizes the hopelessness of resisting a claim 
in summary proceedings and consents to the claim 
being allowed is nevertheless a party against whom 
an order is made and consequently he can bring a 
suit under O. 21, R. 63. The fact that a party 
actually invites an order to be made against him 
does not render him any less a party against whom 
an order is made: AIR 1915 Mad 1128, Approved; 
AIR 1926 Lali 348, Disappi-oved. [P 654 C 2; 

P 655 0 1, 2] 

(b) Estoppel — Statute. 

There can be no estoppel against a statute. 

[P 658 C 1] 

S. M. Muliick and Nawai Kishore 
Prasad II — for Appellant. 

Dr. D. N. Mitter, G. C. Mukharji and 
Prem Lall — for Respondents. 

Harries C. J. — This is an appeal by 
defendant 1 from a decree of the learned 
Subordinate Judge of Bhagalpur decreeing 
the plaintiffs’ claim that certain property 
was liable to attachment and sale in execu¬ 
tion of a decree held by the plaintiffs 
against defendants second party. The plain¬ 
tiffs obtained a decree against the defen¬ 
dants second party on the original side of 
the Calcutta High Court, and the decree 
was transferred to the Court at Bhagalpur 
for execution. The plaintiffs then filed 
Execution Case No. 173 of 1933 in the 
Court at Bhagalpur against the defendants 
second party for realisation of Rs. 24,004 
odd and attached the properties now in suit. 
After the attachment defendant first party 
filed a claim case No. 63 of 1934 alleging 
that the said property had been purchased 
by him, and on 14th July 1934, this claim 
of defendant first party was allowed. There 
appears to have been no contest and the 
present plaintiff agreed that the claim should 
be allowed apparently without any investi¬ 
gation, The plaintiffs then instituted the 


R. 63, Civil P. C., claiming a declaration 
that the purchase by defendant first party 
wa3 a farzi, fraudulent and colourable trans¬ 
action and that the property really belonged 
throughout to defendants second party and 
as such was liable to attachment and sale 
in execution of the decree held by the 
plaintiffs against defendants second party. 

The learned Subordinate Judge came to 
the conclusion that the properties in suit 
really belonged to defendants second party 
and decreed the plaintiffs’ claim with costs. 
The facts of the case can be shortly stated a 3 
follows; The defendants second party were 
persons of substance owning considerable 
properties. They defaulted in payment of 
road cess, and on 7th March 1932, an eight 
annas share in touzi No. 3074 in mauza 
Gobindpur Kosli was puLup for sale and 
purchased by defendant first party. On 
7th May 1932, this sale was confirmed, 
and on 13th February 1933, defendant 1 
obtained delivery of possession. On 24th 
February 1932, a twelve-annas share of 
tauzi No. 3495 of mauza Gobindpur Kosli 
was also put up for sale for default by the 
defendants second party in payment of the 
road-cess, and this share was also purchased 
by defendant 1. On 25th April 1932, the 
sale was confirmed, and on 13th February 
1933, defendant 1 obtained delivery of 
possession of the same. 

In 1933 the plaintiff obtained his money 
decree against the defendants second party 
and attached the two shares which had 
been the subject-matter of the rent cess 
sales. As I have stated, defendant first 
party preferred a claim under O. 21, R. 53, 
Civil P. O., alleging that he was the owner 
in possession of the shares in question, and 
his claim was allowed on 14th July 1934. 
It has been contended by the appellants 
that this suit is not maintainable. It is 
urged that as the claim of the defendant 
under O. 21, R. 58, Civil P. C., was allowed 
by consent, the plaintiff cannot maintain a 
suit under O. 21, R. 63. The aotual order 
allowing the claim of the defendant first 
party is in these terms ; 

The opposite party in case No. 63/34 askg th« 
Court to allow the claim petition and the claimant 
also does not press for costs. Claim case No. 63 i 3 
allowed without costs. 

There can be no doubt that the present 
plaintiff who was the opposite party in the 
claim case did not contest the claimant's 
claim and in fact invited the Court to allow 
it, and for that reason the olaimant gave 
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up his right to costs. It has been argued 
that a suit under O. 21, E. 63, Civil P. C., 
is in the nature of an appeal to set aside 
the summary order passed in the proceed¬ 
ings under O. 21, E. 58, Civil P. C. As the 
summary order was passed by consent, it 
has been strenuously contended that no 
proceedings in the nature of an appeal to 
reverse such an order can be entertained. 
It is important to consider the position of 
the parties in the summary proceedings 
under O. 21, E. 58, Civil P. C. The present 
plaintiffs had attached certain properties 
which undoubtedly stood in the name of 
defendant 1. They could only maintain 
their right to attach and sell those proper¬ 
ties if they could show that defendant 1 
was merely a benamidar for defendants 
second party. It has however been laid 
down rightly or jvrongly by this Court that 
an executing Court cannot go into the ques¬ 
tion as to whether a transaction is benami 
or not in summary proceedings under O. 21, 
E. 58. In 5 P L T 107 1 Das J. held that a 
Court was not entitled to go into a ques¬ 
tion of benami in a case arising under O. 21 
E. 58 or E. 100. At page 108 the learned 
Judge observes : 

The question raised in Civil Revision No. 219 
of 1923 1 is, •whether the learned Subordinate Judge 
was entitled to consider the question of benami in 
an application under O. 21, R. 100. It has been 
held in a series of cases that in a claim case aris¬ 
ing under O. 21, R. 5S, the Court is not entitled 
to go into a question of benami. The finding of 
the learned Subordinate Judge in this case that 
the applicant was the benamidar of Kali Prashad 
is based on reasons which are entirely speculative. 
In my opinion, the learned Subordinate Judge was 
not entitled to go into a question of benami in 
order to determine whether the applicant was in 
possession of the disputed property in his own 
right. 

A similar view was expressed by Fazl 
Ali J. in A I R 1929 Pat 273. 2 At p. 274 
the learned Judge observes : 

Now it is contended by the learned advocate for 
the petitioner that it was necessary for the learned 
Subordinate Judge to have gone into the question 
as to whether the sale deed was genuine or collu¬ 
sive, because without going into the question he 
could not have properly decided as to whether the 
claimant was in possession of the property on his 
own account or in trust for the judgment debtor. 
The contention of the learned advocate is not 
without some force, but at the 6ame time it must 
be remembered that it has been repeatedly held 
that in a claim case arising under O. 21, R. 58, 
the Court is not entitled to go into the question of 
benami. 

It has been argued by counsel for the 

1. (’24) 11 AIR 1924Pat506 = 831C599=5PLT 
107, Ram Kishun Singh v. Damodar Prasad. 

2. (’29) 16 A I R 1929 Pat 273=119 I C 909, 
Ganesh Lal v. Mahabir Sahu. 


respondents that these cases and others pre¬ 
ceding them are wrongly decided, but it is 
unnecessary for me to express any opinion 
in this case. One thing, however, i3 clear 
and that is that this Court has laid down 
that in proceedings under O. 21, R. 58 of 
the Code the executing Court is not entitled 
to go into the question as to whether a 
transaction is or is not benami. These cases 
are binding on the lower Courts and are 
well known to all the practitioners and 
Judges of those Courts. That being so, it is 
clear that the plaintiffs in the present case 
could not hope successfully to resist the 
claim of defendant 1 in the claim case. He 
could only resist that claim by inviting the 
Court to go into the question as to whether 
the purchases were benami, and this the 
Court could not do by reason of the law as 
laid down by this Court. In such circum¬ 
stances, the plaintiffs might well have 
asked the Court to allow the claim in order 
to enable him to contest the correctness of 
the decision in a suit instituted under O. 21, 
R. 63, Civil P. C. No evidence was adduced 
in this case as to what transpired in the 
execution Court; but the form of the order 
strongly suggests that all that happened was 
that the plaintiffs, realizing the impossi¬ 
bility of contesting the claim in those pro¬ 
ceedings, asked the Court to pass the order 
which it would be bound to pass to enable 
them to bring proceedings under O. 21, 
R. 63, Civil P. C., without delay. There is 
nothing in the form of the order passed to 
suggest that the plaintiffs ever gave up 
their right to contest the matter by means 
of a suit. 

The admission of the plaintiffs appears 
to me to be merely an admission for the 
purposes of the summary proceedings under 

O. 21, R. 58, Civil P. C. He was anxious 
that the claim should be allowed in that 
Court so that he could •bring appropriate 
proceedings to challenge the nature of the 
transactions. Such a course is frequently 
followed in Appellate Courts where an 
appellant knows that he cannot succeed in 
a particular Court by reason of a decision 
binding on that Court. He frequently men¬ 
tions his point and informs the Court that 
it is useless arguing and invites the Court 
to dismiss his appeal in order that he can 
appeal to a higher Court to challenge the 
correctness of the decision binding on the 
lower Court. In my view a party, who 
makes an admission for certain purposes in 
summary proceedings, does not neoessarily 
admit the correctness of the claim of th& 
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jother party. He may be compelled in 
,summary proceedings fco admit the claim, 
but that does not mean that he admits 
it for all purposes. In my view the 
;admis3ion in this case must be confined to 
‘the proceedings in which such admission 
|Was made, and as there is nothing to show 
that the plaintiffs ever gave up their rights 
to question the decision of the claim case, 

they can maintain the present suit under 
O. 21, R. 63. 


Counsel for the respondents strongly 
relied upon the case in 7 Lah 235. 3 In that 
case the property in dispute was attached 
in execution of a decree, and the attach¬ 
ment was objected to by the judgment- 
debtor s brothers. Before the executing 
Court could give its decision on the objec¬ 
tion decree-holder applied for release of the 


property, stating that he would bring a 
regular suit to have it declared liable to 
attachment and sale and then brought the 
suit. It was held that when an objection 
was made under O. 21, R. 58, it was not 
open to the decree-holder to refrain from 
contesting the objection, to withdraw the 
attachment and then to bring a suit under 
O. 21, R. 63, Civil P. C. The rule contem¬ 
plates that the objector’s claim is accepted 
or disallowed by the executing Court and it 
is only the party against whom the order 
was made who may institute a suit to estab¬ 
lish the right he claims to the property. It 
was further held that the rule precluded 
all suits except the one allowed by the rule 
and therefore the suit was not competent 
under any other provision of the law. At 
p. 237 Zafar Ali J. observes : 


The question therefore is whether it is open to a 
decree-holder to withdraw the attachment and 
then to bring a suit under R. 63. We are of opinion 
that it is not. R.63 contemplates that the attach¬ 
ment was objected to and that the objector’s claim 
was accepted or disallowed by the executing Court. 
If the claim is once accepted by the decree-holder 
himself he is evidently precluded from bringing a 
suit to contest it because the suit should be brought 
by the party against whom the order is made and 
not by the party who himself sought that order 
and obtained it. 


In my view a party who realizes the 
hopelessness of resisting a claim in sum¬ 
mary proceedings and consents to the claim 
being allowed is nevertheless a party against 
whom an order is made and consequently 
he can bring a suifc under O. 21, R. 63. The 
fact that a party actually invites an order 
to be made against him does not render him 

3. (’26) 13 AIR 1926 Lah 348=93 IC 997=7 Lah 
235—27 P L R 403, Mulkh Raj v. Ralla Ram 


any less a party against whom an order is 
made. A contrary view was taken by a 
Bench of the Madras High Court in 23 I C 
536. 4 In that case the decree-holder agreed 
that the claim petition of the claimant 
should be allowed but without costs, and an 
order was made accordingly. Nevertheless, 
the Court held that the decree-holder was 
entitled to maintain a suit under O. 21, 
R. 63, Civil P. C., to contest the order of 
the executing Court. Some of the reasons 
given by the learned Judges for coming 
to this conclusion have been criticized by 
counsel for the respondents: but in my view 
the Madras decision is to be preferred to 
that of the Lahore High Court. Unless the 
facts show that the decree-holder gave up 
his right to contest the matter under O. 21, 
R. 63 a consent order or an order pa 33 ed 
without objection by the executing Court 


in summary proceedings can be challenged 
and a suit is maintainable. Upon the merits 
I am satisfied that the learned Subordinate 
Judge was right in holding that defendants 
second party were the real owners of the 
properties attached. The plaintiffs called a 
number of witnesses to prove that through¬ 
out the defendants second party had been 
in possession of this property and the evi¬ 
dence called by the plaintiffs is strongly 
corroborated by the circumstances of the 
case and documents adduced in evidence. 
The defendant’s description of how he came 
to purchase these two properties is extra¬ 
ordinary. In his evidence at page 32 he 
stated : 


I had no information prior to the sales that the 
shares are going to be sold but I had gone to D. B. 
office to take Rs. 35 which had been sanctioned for 
the repair of the Hariho School of which I am 
Secretary and while going there heard the Collec- 
torate peon calling out bid T. No. 3495 in the 
Certificate Office. I deposited the earnest money 
on the date of the sale and the balance within 
29 days. On the day I came to deposit the balance 
of the purchase money I learnt in the office that 
T. No. 374 was also going to be sold and so I pur¬ 
chased it also. I did not engage any pleader or 
mokhtear for purchasing these shares. I did not 
make any inquiry regarding this village before 
bidding at these sales. 


If defendant 1 is to be believed, he acci¬ 
dentally heard of these two sales and im¬ 
mediately decided to purchase. It wae 
indeed a most fortunate purchase for him, 
because he bought properties valued at 
Es. 10,000 for under Es. 200. The defen¬ 
dant s version as to how he came to pur¬ 
chase these properties cannot, in my view, 
be possibly accepted. It is clear that these 

4. (’15) 2 AIR 1915 MadTl28=28 I 0 636, Vei 
katarama Alyar v, Narayana Aiyar. 
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valuable properties were sold to realise very 
small amounts of road-cess. The twelve- 
annas share in tauzi No. 3495 was sold to 
recover about Rs. 110 of road-cess, whereas 
eight.annas share of tauzi No. 474 was sold 
to recover a sum of Rs. 58-3-0 for road-cess. 
No effort apparently was made by defen¬ 
dants second party to pay these small 
amounts, and even when the properties had 
been sold and purchased by defendant 1 the 
defendants second party could have re¬ 
covered the properties by paying just a 
little more than the amounts for which 
they were sold. According to defendant 1, 
Atul Prasad alias Tulo, who represented the 
defendants second party, did not approach 
him for some two or three months after 
these sales to buy back the property, and 
this is difficult to believe. The learned Sub¬ 
ordinate Judge has pointed out that the 
defendants second party, though heavily 
indebted were men of considerable sub¬ 
stance and be found it impossible to believe, 
and I agree with him, that defendants 
second party would have allowed these 
valuable properties to go out of the family 
for such small arrears of road cess. 

The evidence also shows that defendant 1 
was a servant of defendants second party 
though this was strenuously denied by the 
defendant 1 himself. Bhothri Mahto(P.W.l) 
stated that he had been told by Ramrup 
that he was in the service of Tulo and he 
had also learnt from Ramrup’s father that 
the latter had also been in Tulo’s service. 
Santokhi Mahto (P. W. 3) stated that Ram¬ 
rup sometimes lived in Kharia village near 
the witness and sometimes at Pakra and 
that Ramrup was in the service of Tulo and 
had been in such service for the last ten 
years. He also said that Ramrup’s father 
who had died about ten years previously had 
also been in the service of Tulo. Chanchal 
Rai (P. W. 4) gave similar evidence and so 
did Awadh Narain Missir (P. W. 18). Ram¬ 
rup himself admitted that he had attended 
the Pakra school which was in the village 
of defendant 2 and a long way from his 
ancestral home. He stated that he went to 
Pakra as his father had lands in village 
Sapardah; but he had to admit that that vil¬ 
lage was about seven koses from Pakra and 
that one had to cross a river at Kadwa in 
order to get to Pakra from Sapardah. It 
appears to me that the circumstances show 
that Ramrup had connexion with Pakra 
which strongly suggests that the evidence 
of the plaintiffs’ witnesses that he was a 
servant of Tulo is true. 1 see no reason 


whatsoever for rejecting the plaintiffs' evi¬ 
dence that Ramrup was a servant of Tulo ; 
and that being so, he must have been acting 
for Tulo when he made the purchases at 
these certificate sales. 

Another striking fact is that within eight 
days of Ramrup obtaining possession of the 
properties which he had purchased in the 
certificate sales defendants second party 
executed a mukarrari patta in his favour 
giving a mukarrari settlement of four other 
tauzis in village Gobindpur Ko9li and of 
their 8 annas share in another village at 
a total jama of R 3 . 3. The mukarrari patta 
is Ex. 1, and from this document it would 
appear that defendant 1 paid a salami of 
Rs. 900. Defendant 1 said that he had paid 
this sum; but there is no other evidence to 
support him. The annual jama of Rs. 3 is an 
absurdly small amount for such a mukarrari 
and it i9 impossible to believe that this was 
a genuine transaction. Why should defen¬ 
dants second party have given this mukar¬ 
rari to defendant 1 within a few days of the 
latter obtaining possession of the proper¬ 
ties purchased in the certificate sales ? 
Ramrup says that he would not give up the 
properties purchased unless he was paid 
Rs. 4000 and yet defendant 2 made prac¬ 
tically a gift of valuable property for a 
nominal annual jama. The learned Subor¬ 
dinate Judge has pointed out that the pro¬ 
perties comprised in this, mukarrari were 
valuable and the transaction is inexplicable 
unless defendant 1 was being used to shield 
defendants second party. It is an admitted 
fact that at this time defendants second 
party were heavily indebted. Ex. 15 is an 
insolvency petition filed by Atul Prasad 
alias Tulo, dated 2nd January 1933, and 
this shows that at that time Tulo was 
indebted to the extent of about Rs. 93,000. 
The learned Subordinate Judge was of opi¬ 
nion that Ramrup was allowed to buy the 
two properties in suit in the certificate 
sales and was later granted a mukarrari of 
five other properties in order to place these 
properties out of the reach of the creditors. 

In my view the facts clearly show that 
such was the case. 

A number of witnesses were called on 
behalf of defendant 1 to show that rent was 
paid to him and that he made settlements 
of property in this village as the owner 
thereof. If defendant 1 was a benamidar, 
it is only natural that his name should be 
mutated in place of defendants second party 
and that receipts for rent and such like 
should be given in his name. The fact that 
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outwardly defendant 1 appeared to be the 
owner is in no way conclusive. There are 
certain other transactions which are very 
difficult to understand unless defendant 1 
was a benamidar of defendants second party. 
It appears that Tulo and others purchased 
the holding of one Tejnarain Singh in June 
1933, that is four months after defendant 1 
had obtained possession of the properties 
in suit. These purchases are proved by 
Exs. 22 and 22 (a) which are printed at 
pp. 28 and 29 of part 3 of the paper-book. 
Though the interest of Tejnarain Singh was 
purchased by Tulo and others, it is clear 
that the property was settled by defendant 1 
as will be seen from kabuliats B (1), B (2), 
B (3) printed at pp. 45, 39 and 42 respec¬ 
tively of part 3 of the paper-book. It is 
impossible to explain how Ramrup came to 
settle these lands which had been purchased 
by Tulo and others if he was entirely inde¬ 
pendent of them and not a mere tool in 
their hands. There is another significant 
fact in this case, namely that sufficient 
cattle were attached in each certificate case 
to satisfy the amount of cess due from 
defendants second party. Why these cattle 
were not sold is not explained, and it is 
inconceivable that zamindars of substance 
would allow a village near their ancestral 
home to be sold if the road-cess could 
have been satisfied by the sale of some of 
their cattle. The facts show that the defen¬ 
dants second party were anxious that the 
properties now in suit should be sold and 
purchased by some one on their behalf. No 
other explanation is possible having regard 
to the facts of this case. The learned Sub¬ 
ordinate Judge who saw and heard the 
witnesses in this case came to the conclu¬ 
sion that Ramrup had never been in posses¬ 
sion of the properties alleged to have been 
purchased by him and that he had acted 
throughout as benamidar of defendants 
second party. In my judgment, it is impos¬ 
sible to say that the learned Judge was 
wrong in so holding and accordingly I would 
dismiss this appeal with costs. 

Manohar Lall J,—I entirely agree and 
wish to make only a few observations with 
regard to the argument advanced by the 
appellant that the present suit is not main¬ 
tainable because of the effect of the order 
passed in the claim case at the suggestion 
of the respondent. That order is Ex. J at 
p. 35 of Part III of the paper-book. The 
order has been quoted in extenso in the 
judgment delivered by my Lord the Chief 
Justice. The order, as I pointed out in the 
1940 P/83 & 84 


course of argument, is equivocal. It may 
mean that the plaintiff agreed that the 
claimant was a benamidar or that the 
plaintiff asked the Court to allow the claim 
petition because he thought that the ques¬ 
tion of benami could not be properly gone 
into by the executing Court in summary 
proceedings. In these circumstances it was 
the duty of the defendant who relied upon 
the order as a bar to the maintainability of 
the suit to show the circumstances under 
which that order was passed and in parti¬ 
cular he ought to have alleged and proved 
the agreement, if any, into which the 
plaintiff entered with him. Strange as it 
may seem the pleadings and the evidence 
are entirely silent upon this point. The 
plaintiff merely stated in para. 6 of the 
plaint that 

the Court was pleased to allow the said, claim case 
by its order dated 14th July 1934 without record¬ 
ing any evidence in the case. 

The whole of this allegation is true. It was 
next asserted in para. 11 of the plaint that 
the order passed was wrong. The defendant 
merely stated in para. 7 of the written 
statement that because the defendants were 
in possession and occupation of the land 
which had been illegally attached the plain¬ 
tiffs got the costs remitted thinking it 
unnecessary to contest the case. The parties 
did not adduce any evidence at all as to the 
circumstances under which the Court came 
to allow.the claim petition. The result is 
that fcbis Court is exactly in the same posi¬ 
tion as in 15 Cal 521 6 where it was pointed 
out, in answer to the argument that S. 280 
of the Act of 1877 (which corresponds to 
the provision which we are now consider¬ 
ing) did not contemplate that any order 
should be made until after an investigation 
which is directed by S. 278, that 

in the first place we do not know what took place 
before the Subordinate Judge who made this order. 

It may have been that the parties who were before 
him agreed so far upon facts that he was enabled 
to deliver his opinion off-hand. But besides that, 
the Code does not prescribe the extent to which 
the investigation should go; and though in some 
cases it may be very proper that there should be as 
full an investigation as if a suit were instituted for 
the very purpose of trying the question, in other 
cases it may also be the most prudent and proper 
course to deliver an opinion on such facts as are 
before the Subordinate Judge at the time, leaving 

the aggrieved party to bring the suit which the law 
allows to him. 

I, therefore, agree that when it has not 
been proved in this case that the plaintiff 

5. Sardhari Lal v. Ambika Pershad, (1888) 15Cal 
521=15 I A 123=5 Sar 172 (P C). 
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has contracted himself out of his statutory 
rights which are given to him in clear 
terms under 0. 21, R. 63, he cannot be 
debarred from instituting a suit like the 
present to obtain the appropriate relief. But 
reliance was placed upon the case in 7 Lah 
235. 3 In that case the decree-holder him¬ 
self applied for release of the property from 
attachment before the executing Court, after 
the objectors had put forward their claim to 
be the owners in their own right, stating 
that he would bring a regular suit to have 
it declared liable to attachment and sale. 
The learned Judges of the Lahore High 
Court held that in these circumstances the 
decree-holder was precluded from institut¬ 
ing a declaratory suit under O. 21, R. 63, 
because 

if the claim is once accepted by the decree-holder 
himself he is evidently precluded from bringing a 
suit to contest it because the suit should be brought 
by the party against whom the order is made and 
not by the party who himself sought that order and 
obtained it. 

With great respect I am unable to agree 
with the proposition which is thus broadly 
stated. If an investigation of the circum¬ 
stances under which the decree-holder ap¬ 
plied for the release of the property from 
attachment discloses that the decree-holder 
has accepted the claim of the claimant, he 
is obviously debarred from instituting 
another suit; but, if the claim is accepted 
only for the purposes of the summary 
enquiry as appears to have been- the posi¬ 
tion in the Lahore case, I am of opinion 
that the decree-holder was not precluded 
from bringing a suit. There can be no 
estoppel against a statute. Again the order 
passed by the executing Court is none the 
less an order passed against the decree- 
holder even though he asked that such an 
order should be passed. I find that the view 
which I have expressed is supported by the 
decision of the Madras High Court in 28 
I C 536 4 where the facts were almost simi¬ 
lar. In that case, it was argued that there 
was an agreement between the parties that 
the claim petition should be allowed with 
costs and that the plaintiff should, in con¬ 
sideration of the defendant giving up his 
costs, refrain from instituting such a suit 
as the present. The agreement which was 
relied upon as a bar was held to be not 
proved upon the facts and the learned Judges 
took the view that the indications of the 
agreement were that the claim petition was 
allowed to succeed on the understanding 
that the plaintiff was to institute a suit 
under O. 21, R. 63. I respectfully adopt the 


following observations of the learned Judges 
to be found at p. 537 : 

In the present case, it is because the order on 
the claim petition is binding on the plaintiff that 
he can institute a suit to get rid of the effects of 
the order (O. 21, R. 63, Civil P. C.). This is also 
an answer to the objection that there was no order 
against the plaintiff, an objection which we have 
some difficulty in understanding. It is quite clear 
that when it was decided that the plaintiff was not 
entitled to attach the property whioh he had pur¬ 
ported to attach, there was an order against him. 
The fallacy of the argument is caused by assuming 
that because a party does not object to an order 
beiDg passed against him therefore the order that 
is passed is not against him. 

In the case before us the agreement is 
not only not proved but is not even alleged 
in the pleadings. For these reasons I agree 
that the appeal fails and should be dismissed 
with costs. 

D.S./R.K. Appeal dismissed . 
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Fazl Ali and Meredith JJ. 

Pandey Ishwar Nath Roy and another 

— Defendants — Appellants. 

v. 

Maharaja Pertapudai Nath Saha Deo , 
Plaintiff and others t Defendants — 

Respondents. 

Appeal No. 1052 of 1938, Decided on 
23rd February 1940, from appellate decree 
of Addl. Judicial Commissioner, Chota 
Nagpur, D/- 30th June 1938. 

(a) Chota Nagpur Tenure-holder** Rent 
Account Act (1 of 1929), S. 11—“Tenure” in 
S. 11, and wherever used in Act without quali¬ 
fication mean* whole tenure. 

When the Act of 1929 prescribed a fee of two 
per centum on the rent of the tenure, it meant 
the rent of the tenure as a whole as the word 
“tenure” in the Act of 1929 without qualification 
means the whole tenure. Therefore the annual 
maintenance fee is to be calculated on the rent of 
the whole tenure and not merely on the rent of the 
share of the tenure for which a separate account 
has been opened. [P 659 0 2 ; P 660 O 2] 

(b) Chota Nagpur Tenure-holders* Rent 
Account Act (1 of 1929), S. 11 — “Rent** 
includes cess. 

Wherever the expression “rent” is used in the 
Chota Nagpur Tenancy Act and consequently in 
Act 1 of 1929, it is to be read not in the limited 
sense of primary rent but as such rent plus other 
dues recoverable as if they were rent. Under 8. 47, 
Cess Act, cess is recoverable as if it were rent. Cess 
is therefore one of the dues referred to, and where 
the expression “rent” is used, it must be taken to 
include cess. [P 660 0 2] 

(c) Chota Nagpur Tenure-holders* Rent 
Account Act (1 of 1929), S. 11 — Registration 
fee—Mode of calculation. 

The registration fee under S. 11 (a) should be 
calculated not on the whole rent plus cess but on 
the rent of the separated portion for which the 
separate account has been opened as in the case of 
S. 11, Chota Nagpur Tenancy Act. [P 660 0 2;. 

P 661 C 1]. 
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Rai Parag Nath — for Appellants . 

B. C. De — for Respondents . 

Meredith J, — This appeal first came 
before a Judge sitting singly and has been 
referred by him to a Division Bench. Ib is 
a defendant’s appeal and arises out of a 
rent suit in respect of a resumable jagir 
tenure in which the following claims were 
made : (1) Rent for the four years 1989 to 
1992 Sambab at Rs. 75-12-6 per annum. 

(2) Cess ab Rs. 582-0-2J pie 3 per annum. 

(3) Landlord’s registration fee for opening 
a separate account under S. 11, Chota 
Nagpur Tenure-holders’ Rent Account Act 
(1 of 1929), ab Rs. 13-6-0. (4) Landlord’s 

annual fee under the same section of that 
Act for maintenance of a separate account 
at Rs. 53-8-0 for the four years. 

The case was decreed by the first Court 
for the rent and for the cess at a reduced 
amount of Rs. 560-12-4 i pies. The land¬ 
lord’s registration fee and maintenance fee 
for separate account were claimed against 
defendant 2 on whose behalf a separate 
account had been opened by the landlord. 
The first Court held that the amount 
claimed on these two heads by the landlord 
was not correct, for reasons which I shall 
presently state, and held that whatever was 
payable had been paid. The suit was there¬ 
fore decreed only as against the remaining 
defendants 1, 3 and 4 and was dismissed 
against defendant 2. The landlord appealed 
in the Court of the Judicial Commissioner. 
In appeal the reduced figure for cess was 
accepted as correct by the landlord, and no 
question of the amount of cess now arises. 
The other two points taken in appeal were 
with regard to the registration fee and 
maintenance fee; and whereas the first 
Court had decided in favour of the defen¬ 
dant on both these points, the learned 
Additional Judicial Commissioner decided 
in favour of the landlord with regard to 
both of them. Hence the present appeal by 
the defendants in which the same two 
points have been raised. They involve the 
interpretation of S. 11 of Act I of 1929, 
which runs as follows : 

When any separate account has been opened the 
landlord shall be entitled 

(a) to levy a fee on the scale laid down in 8. 11, 
Chota Nagpur Tenancy Act 1908, for registration, 
and 

(b) to levy an annual fee for the maintenance ©f 
the additional establishment at the rate of two 
per centum on the rent of the tenure. 

The two points raised with regard to the 
interpretation of this section are :(l) whe¬ 
ther the word ‘tenure’ as used in S. 11 means 


the whole tenure or the share of the tenure 
for which the separate account has been 
opened ; and (2) whether the word “rent” 
as used in that section, namely in prescrib¬ 
ing a fee at two per centum on the rent 
includes also the cess; that is to say whe¬ 
ther the fee is to be two per centum on 
what might perhaps be called the “primary 
rent” alone or two per centum on the 
amount of rent plus cess. Taking first the 
meaning of the word “tenure,’ as used in 
the section, it is pointed out that S. 11 of 
Act 1 of 1929 has been amended by Act 14 
of 1939 which provides that for S. 11 of 
the said Act the following section shall be 
substituted, namely, 11 (l): 

When any separate account has been opened, 
the landlord shall be entitled to levy_ 

(a) a registration fee of two per centum on the 
annual rent of the share in respect of which such 
account has been opened; and 

(b) an annual fee for the maintenance of addi¬ 
tional establishment at the rate mentioned in 
clause (a). 

This Act is of course not applicable to 
the present case; but it is said that it clari¬ 
fies the Act of 1929 and makes clear what 
was intended in S. 11 in that Act. It cer¬ 
tainly does make it clear that since the 
passing of the Act of 1939 these fees will 
be estimated not on the rent of the whole 
tenure, but on the rent of the share in res¬ 
pect of which the separate account is open¬ 
ed. But l am unable to hold that that is a 
mere clarification of the old section. On 
the contrary, it appears to me clear that 
when the Act of 1929 prescribed a fee of 
two per centum on the rent of the tenure, 
it meant the rent of the tenure as a whole. 
No doubt S. 3 (xxvii), Chota Nagpur Ten¬ 
ancy Act, defines “tenure” as “the interest 
of a tenure-holder,” and S. 4 (c) of Act 1 of 
1929 provides that words and expressions 
used in this Act and not otherwise defined 
have the same meaning respectively as in 
the Chota Nagpur Tenancy Aot of 1908. 
Nevertheless it seems to me clear that 
where the word “tenure” is used in the Act 
of 1929 without qualification it means the 
whole tenure. That is clear from the fact 
that wherever reference is made to the 
portion of the tenure in respect of which a 
separate account has been opened, that 
separate portion is spoken of in clear 
terms as the share of the tenure as for 
example in 8. 12 of the Act of 1929. 
The same inference is to be derived from 
the definition of “fractional share” and 
registered cosharer” in S. 4 of the 
Act. S. 4 (a) defines fractional share as 
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a share consisting of a fraction of a whole 
tenure. S. 4 (b) says that registered co¬ 
sharer means a cosharer in a tenure whose 
name has been registered in the office of 
the landlord under S. 11, Chota Nagpur 
Tenancy Act, 1908. It is quite clear here 
that where the word “tenure” is used, it is 
used as meaning the whole tenure. Again 
S. 6 (1) of the Act plainly shows that where 
the word “tenure” is used, it means the 
whole tenure. Our attention has been drawn 
to the terms of S. 11, Chota Nagpur Ten¬ 
ancy Act, the material portion of which 
runs as follows: 

Section 11 (1). When any tenure or portion 
thereof is transferred by succession, inheritance, 
sale, gift or exchange, the transferee or his succes- 
sor-in-title shall cause the transfer to bo registered 
in the office of the landlord to whom the rent of 
the tenure or portion is payable. 

(2) The landlord shall, in the absence of suffi¬ 
cient reason to the contrary, allow the registration 
of all such transfers. 

(3) Whenever any such transfer is registered in 
the office of the landlord, he shall be entitled to 
levy a registration fee of the following amount, 
namely: 

(a) when rent is payable in respect of the tenure 
or portion — a fee of two per centum on the annual 
rent thereof: provided that no such fee shall be 
less than one rupee or more than one hundred 
rupees, and 

(b) when rent is not payable in respect of the 
tenure or portion—a fee of two rupees. 

It is argued that in sub-s. 3 (a) of the 
above section the words ‘‘a fee of two per 
centum on the annual rent thereof” must 
be taken as referring either to the rent of 
the tenure or the rent of the portion trans¬ 
ferred as the case may be; and therefore 
in the case of the transfer of a portion of 
a tenure for which a separate rent is pay¬ 
able, the fee payable under this section is 
two per centum of the annual rent not of 
the whole tenure but of the portion trans¬ 
ferred. That contention appears to me quite 
correct. S. 11 does seem to contemplate 
that where rent is payable separately for a 
portion of a tenure, and only that portion 
is transferred, then the fee shall be paid on 
the annual rent of that portion. The argu¬ 
ment however will apply only to sub-s. (a) 
of S. 11 of the Act of 1929. I do agree with 
the learned advocate for the appellants that 
when S. 11 (a) states that a fee is to be 
levied on the scale laid down in S. 11, 
Chota Nagpur Tenancy Act, that must mean 
that the fee will be levied on the rent of 
the portion of the tenure in respect of 
which a separate account has been opened. 
But the position is quite different as regards 
sub-s. (b). Sub-s. (b) says that the annual 
fee is to be paid at two per centum on the 


rent of the tenure and that in my view can 
only mean the rent of the whole tenure. 
The position has of course now been altered 
by the Act of 1939 ; but, for the present 
case, as I have said, we are concerned only 
with the Act of 1929. I would therefore 
hold that with regard to the registration 
fee under sub-s. (a) it is to be calculated on, 
the rent of the separated portion as in the' 
case of S. 11, Chota Nagpur Tenancy Act, 
but in the case of the annual maintenance 
fee, it is to be calculated on the rent of the 
whole tenure. 

I come now to the second question— 
whether rent includes cess. I have already 
pointed out that under S. 4 (o) of the Act 
of 1929 words and expressions not defined 
are to have the same meanings as in the 
Chota Nagpur Tenancy Act. In S. 3 (xxiii), 
Chota Nagpur Tenancy Act, rent has been 
defined as follows : 

Rent means whatever is lawfully payable in 
money or kind by a tenant to his landlord on 
account of the use or occupation of the land held 
by the tenant, and includes all dues (other than 
personal services) whioh are recoverable under any 
enactment for the time being in force as if they 
were rent. 


In other words, wherever the expression 
“rent” is used in the Chota Nagpur Ten¬ 
ancy Acb—and consequently in Act 1 of 
1929, it is to be read not in the limited 
sense of primary rent, but as such rent plus 
other dues recoverable as if they were rent. 
Under S. 47, Cess Acb, cess is recoverable 
as if it were rent. Cess is therefore one of 
the dues referred to, and where the expres¬ 
sion “rent” is used, it must be taken to 
include cess. That really disposes of the 
question. This interpretation of the section 
involves nothing absurd or inequitable. The 
landlord is expressly given the fee to com¬ 
pensate him for having to employ extra 
establishment for extra clerical and collec¬ 
tion work. That work is equally involved 
whether he is collecting rent or cess. It is 
therefore only reasonable to assume that 
when compensation is provided to him for 
this extra work, it was intended to be given 
to him whether the extra work was in¬ 
volved by the collection of primary rent or 
of other dues such as cess which involve 
just the same trouble and expense. Where 
both stand on the same footing in these 
respects, as rent and cess do, there can be 
no equitable reason for discriminating be¬ 
tween them. Here also an argument has 
been based on the terms of S. 11, Chota 
Nagpur Tenancy Act. It is pointed out that 
under sub-s. 3 (b) of that section, a -fee 
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of two rupees is prescribed where rent is 
not payable in respect of the tenure or por¬ 
tion of the tenure; and, it is argued that 
this implies that the word ''rent” was used 
as not inclusive of cess, which is payable 
even in the case of a rent free land. We 
are not, however, entitled to assume that 
there are no cases where no cess is payable 
by a tenure-holder. There are no materials 
before us on which such a conclusion could 

be based. The argument is therefore incon¬ 
clusive. 


Having regard both to the definition of 
rent and the equities of the matter, I have no 
doubt that the word '‘rent”, as used in 
S. 11 of the Act of 1929, was intended to 
include cess and the fee of two per centum 
is to be calculated upon the amount of rent 
plus cess. These are the only two points 
which arise in this appeal, and the appeal 
fails except with regard to the registration 
fee, which should be calculated not on the 
whole rent plus cess, but on the quarter 
share of defendant 2 for which the separate 
account has been opened. The appeal, in my 
opinion, should be allowed only to that 
extent, and having regard to all the circum¬ 
stances of the case, the parties should pay 
their own costs. 


Fazl Ali J, 

g.n./r.k. 


I agree. 

Order accordingly . 
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Harries C. J. and Mohamad Noor J. 

Gunduchi Sahu , Plaintiff — Appellant. 

v. 

Balaram Balabantra and others _ 

Defendants — Respondents. 

Appeal No. 101 of 1937, Deoided on 24th 
August 1939, from appellate decree of Sub- 
Judge, Puri, D/. 17th May 1937. 

(a) Minor—Mortgage of minor’s property by 
guard^n—Mortgage found not for minor’s but 

or guardian s benefit — Mortgage if void — No 
question of ratification arises. 

Where a guardian mortgages the minor’s pro¬ 
perty for his own purposes the mortgage cannot be 
regarded as one for the benefit of the minor and 
must be treated as a mortgage of the minor’s pro¬ 
perty for the benefit of the guardian, and therefore 
is void. No question of ratification by the minor 
on attaining majority arises in such a case. 

/w\ iut- « CP 662 G 1] 

(b) ^ Minor — Repudiation — Mortgage of 

minor s property by guardian found to be 
voidable at minor’s option—Subsequent sale 
y guardian free from incumbrance for minor f s 
benefit — Sale amounts to repudiation of mort¬ 
gage on behalf of minor and vendee takes pro¬ 
perty free of incumbrance. 

Where a mortgage of the minor’s property exe¬ 


cuted by a guardian is found to be voidable at the 
minor s option, a subsequent sale of the mortgaged 
property free from incumbrance for the minor’s 
benefit amounts to a repudiation on behalf of the 
minor of the earlier mortgage and the vendee takes 
the property free of prior incumbrance : AIR 1015 

i a VV r °ved; AIR 1918 Cal 166 and 
AIR 1931 Cal 131, Bel. on; AIR 1938 Pat 337, Re /. 

[P 662 G 2; P 663 C 1] 

R. V. Ramanamurty and H. Sen_ 

for Appellant. 

B. Mahapafcra — for Respondents , 

Harries C. J. — This is a plaintiff’s 
appeal from decree of the lower Appel¬ 
late Court dismissing his claim for a mort¬ 
gage decree as against defendant 2. On 
26th November 1924, the guardian of defen¬ 
dant 1, who was then a minor, mortgaged 
certain property in favour of the assignor of 
the plaintiff. On 28th January 1927 the 
guardian of defendant 1 sold a portion of the 
property mortgaged to defendant 2. On 20th 
November 1931 defendant 1, who had then 
attained majority, made a payment of 
Rs. 140 towards the dues under the mort¬ 
gage. No further payments were made and 
the plaintiff as assignee of the original 
mortgagee brought this suit to enforce the 
mortgage against defendants 1 and 2. De¬ 
fendant 1 did not contest the suit but 
defendant 2 contended that the sale to him 
was free of encumbrance and that the 
plaintiff could not enforce his mortgage 
against the property which he held. Both 
the lower Courts upheld the contention of 
defendant 2 and dismissed the claim against 
him. The plaintiff being dissatisfied with 

these decisions has preferred this second 
appeal. 

Both the Courts below have held that the 
mortgage of 26th November 1924 executed 
by the mother of defendant 1, was not 
executed for the benefit of the minor. It is 
true that the Courts hold that there was 
consideration for the mortgage but the con¬ 
sideration was not applied for the minor’s 
benefit. In short, the finding appears to be 
that the minor’s guardian mortgaged the 
minor s property for her own purposes 
rather than for the purposes of the minor. 
Both the Courts below have held that the 
sale by the guardian of the minor on 28th 
January 1927 in favour of defendant 2 was 
a transaction for the benefit of the minor 
and it is therefore binding upon him. The 
consideration of that sale was applied for 
the minor s benefit unlike the consideration 
of the mortgage of 26th November 1924. 

There can be no doubt that on 20th 
November 1931 defendant 1, who had then 
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attained majority, made a payment of 
Rs. 140 towards the mortgage and it is 
contended on behalf of the appellant that 
this was a ratification of the mortgage. It 
was argued on his behalf that at most the 
mortgage of 1924 was only a voidable trans¬ 
action and that by paying Rs. 140 towards 
the dues under the mortgage the minor 
after attaining majority had expressly rati¬ 
fied the transaction. In any event the 
appellant contended that the mortgage 
transaction being voidable only would be 
good until the minor after attaining majo¬ 
rity chose to repudiate it. The minor had 
never repudiated the transaction and indeed 
did not appear in this suit. Accordingly it 
was argued that the mortgage is a good 
mortgage and the sale to defendant 2 was 
subject to the mortgage. I am not satisfied 
that the mortgage in favour of the plain¬ 
tiff’s predecessor was merely a voidable 
transaction. The Courts below have held 
that it was not a mortgage for the benefit 
of the minor and it must be treated as a 
mortgage of the minor’s property for the 
benefit of the guardian. In fact the guardian 
mortgaged property which was not her own 
for her own purposes. Can such a transac¬ 
tion be described as voidable only or is it 
a void transaction? Considerable authority 
has been cited that a transaction by the 
guardian of a minor is merely voidable but 
in those cases the transaction has been one 
in which the guardian has exceeded his 
authority. For example, a number of cases 
deal with mortgages or transfers made by 
a guardian appointed under the Guardians 
and Wards Act without the consent of the 
Court. These are cases in which a transac¬ 
tion has been entered into for the benefit of 
the minor but in excess of the guardian’s 
authority. In these cases it has always been 
held that the transaction is not void but 
only voidable and therefore remains good 
until repudiated by the minor on whose 
behalf the transactions were entered into. 
The present case is not a case of that kind. 
It is a case where the act was not an act 
done on behalf of the minor at all. The 
minor derived no benefit whatsoever from 
it and it may well be that a transaction of 
that kind is void and not voidable. It would 
be strange that the law should require a 
minor to requdiate a transaction which was 
never entered into on his behalf and which 
may well be entered into in fraud of the 
minor. If this transaction be a void trans¬ 
action then the minor could never ratify it. 
If it was a void transaction it had no legal 
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effect whatsoever when the sale took place 
on 28th January 1927 to defendant 2 and 
therefore the latter would take free of the 
mortgage. 

Even assuming that this is a voidable 
transaction, in the events that happened, 
defendant 2 has in my view a good title to 
this property free of encumbrance. As I 
have stated there was an out and out sale 
to him and that sale was for the benefit of 
the minor. It is a sale binding upon the 
minor. It was a sale by the minor’s guar¬ 
dian and in my view the act of the minor’s 
guardian in selling this property free of 
encumbrance amounted to a repudiation on 
behalf of the minor of the earlier mortgage. 
It has been strenuously argued on behalf of 
the appellant that a guardian cannot repu¬ 
diate a voidable transaction on behalf of the 
minor. It is said that repudiation is a matter 
personally for the minor on attaining majo¬ 
rity and reliance has been placed on certain 
observations made in 38 Mad 867. 1 There 
is no doubt that this case does support the 
appellant’s contention but there are cases 
of the Calcutta High Court in which it has 
been held that a subsequent sale by a guar¬ 
dian may amount to a repudiation of a 
voidable transaction previously entered into 
by the guardian on behalf the minor. 

In 46 I C 665 2 the plaintiff obtained a 
mortgage of a minor’s property from a cer¬ 
tificated guardian without the sanction of 
the Court. The money lent by the mort¬ 
gagee was spent by the guardian for the 
minor’s benefit. The property was subse¬ 
quently sold by the guardian to the defen¬ 
dant with the sanction of the Court. It was 
held that the second sale was a good sale 
free from the previous mortgage. In that 
case the earlier sale without the consent of 
the Court amounted to a voidable transac¬ 
tion. The second sale with the consent of 
the Court, it was held, passed the whole in¬ 
terest in the property free of the mortgage. 

If the first transaction was a voidable trans¬ 
action it was good until the minor repu¬ 
diated it. There was no repudiation by the 
minor other than the act of the guardian in 
selling the property with the consent of the 
Court. It appears to me that the Court 
came to the conclusion that the second sale 
amounted to a repudiation of the earlier 
transaction and accordingly the earlier 

1. Muthukumara Ohetty v. Anthony Udayar, 

(1916) 2 A I R Mad 296=24 I O 120=88 Mad 

867=29 M Ij J 617. 

2. Rajani Kanta v. Manmatha Nath, (1918) 5 

A I R Oal 166=46 I 0 665. 
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transaction could not be enforced. The mat¬ 
ter was again considered by the Calcutta 
High Court in A I E 1931 Cal 131. 8 The 
earlier Calcutta case was followed and Ghose 
J. on p. 132 observes: 

It has been held that when a guardian sells the 
second time that is enough for a repudiation of 
the prior sale. 

There is a conflict on this point between 
the Madras High Court and the Calcutta 
High Court and as there is no express deci¬ 
sion of this Court we should, I think, follow 
the decisions of the Calcutta High Court. 
It has been argued that the point now be¬ 
fore the Court has been decided in 17 Pafc 
460. 4 In that case Manohar Ball J. appears 
to have been of the opinion that any trans¬ 
action entered into on behalf of the minor 
required to be repudiated by some means 
or other but it would appear that Wort J, 
took the opposite view. He held that the 
transaction was not a transaction of the 
minor at all and accordingly no repudia¬ 
tion was necessary. There is, in my judg¬ 
ment, no express authority of the Patna 
High Court upon this point. Even assum¬ 
ing therefore that this is a voidable trans¬ 
action the transaction was repudiated by 
the subsequent sale. However, I am not 
satisfied on the facts of this case that this 
was a voidable transaction and I leave it 
open for consideration in some other case 
as to whether a transaction, such as this 
mortgage was, cannot be regarded as an 
entirely void transaction. For the reasons 
which I have given I hold that this appeal fails 
and would accordingly dismiss it with costs. 

Mohamad Noor J. — I agree. 

G.N./r.k, Appeal dismissed. 

3. Nagendra Nath v. Mohini Mohan, (1931) 18 

A I R Cal 131 = 130 I C 273=58 Cal 128=34 
C W N 948. 

4. Jagdamba Prasad v. Auadi Nath, (1938) 25 

A I R Pat 337=176 I C 273=17 Pat 460=19 
PLT 594. 
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Harries C. J. and Dhavle J. 

Awadhesh Prasad Missir and others _ 

Plaintiffs — Appellants, 

v. 

Widow of Triheni Prasad Missir and 
others Defendants —Respondents. 

Appeal No. 558 of 1937, Decided on 
8th December 1939, from appellate decree 
of Sub. Judge, Darbhanga, D/- 30th Janu¬ 
ary 1937. 

* <•) Ci " U .f* C - (1908), O, 32, R. 7—Term. 
of 32, R. 7 are not complied with by merely 

asking Court to approve of compromise actually 
entered into. 


A guardian ad litem cannot enter into a com¬ 
promise without the leave of the Court, and such 
leave must be expressly recorded by the Court. 
The terms of O. 32, R. 7 are not complied with 
by merely asking the Court to approve of a com¬ 
promise which ha9 actually been entered into. 
The Court must consider the proposed terms before 
they are agreed to by the parties and must grant 
leave to the guardian ad litem to enter into the 
compromise: A I R 1937 All 65 (F B) and AIR 
1939 Pat 278 , Foil. [P 665 C 1] 

❖ (b) Civil P. C. (1908), O. 32, R. 7 — 
Guardian ad litem appointed forminor—Karta 
of family or father of minor cannot enter into 
compromise binding on minor unless guardian 
ad litem is party to it. 

The Rules contained in O. 32 make it clear that 
where a next friend or guardian ad litem has been 
appointed he and healonecan represent theminors. 
Hence, if a guardian ad litem has been appointed 
for a minor, then the karta of the family or the 
father of the minor cannot enter into a compro¬ 
mise so as to bind the minor unless the guardian 
ad litem be a party to it: A I R 1917 Mad 672 
and AIR 1920 Bom 37 , Rel. on; AIR 1927 Pat 
329, Disting . [p 665 C 2] 

( c ) Hindu Law—Joint family—Manager can 
receive what is due to family under decree 
even if minor member is represented by guar¬ 
dian ad litem (Obiter). 

A karta of the family is entitled to receive 
everything due to the family, and he can give a 
good discharge on behalf of the family. The karta 
may well be regarded as entitled to receive what 
is due to the family under a decree even where a 
minor member of the family is represented by a 
guardian ad litem. Payment to the karta is pay¬ 
ment to the family, and no member of the family 
can allege that the family has not been paid when 
the karta has in fact been paid. [P 666 C 2 ; 

P 667 C 1] 

Dr. D. N. Mitter and B. N. Rai — 

for Appellants. 

Harnarayan Prasad, P. Jha and B. K. 

Prasad Sinha— for Respondents. 

Harries C. J. — This is a second appeal 
from concurrent decrees of the Courts below 
dismissing the plaintiffs’ claim for a decla¬ 
ration that a certain compromise decree 
was not binding upon them and for certain 
consequential relief. The facts of tho case 
can be shortly stated as follows. One 
Rajendra Pra9ad Missir and three others 
instituted two suits against Ramadhikari 
Missir and his three sons, Ramchandra 
Prasad Missir, Jagdish Prasad Missir and 
Rameshwar Prasad Missir, and his two 
grandsons, Awadhesh Prasad Missir, minor 
son of Ramehwar Prasad Missir, and Sant 
Prasad Singh, minor son of Jagdish Prasad 
Singh. In these suits the plaintiffs sought 
recovery of khas possession of some lands 
on the allegation that they were the bakasht 
lands of all the maliks and that they had 
fallen into the plaintiffs’ patti in a civil 
Court partition. The defendants, on the 
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other hand, contended that the lands were 
their khiraj tenures held at a fixed rent. 
The trial Court and the first appellate Court 
accepted the contention of the defendants 
and held that the plaintiffs were not entitled 
to possession. Second appeals were pre¬ 
ferred to this Court, and during the hearing 
of those appeals a compromise was arrived 
at between the parties. It was agreed that 
the lands were to be regarded as the khiraj 
tenures of the defendants, but the rents of 
the lands were to be enhanced, and the 
defendants submitted to decrees for arrears 
of rent at the enhanced rate for six years. 
By the compromise the parties were to bear 
their own costs throughout the litigation. The 
Bench which heard the second appeal ap¬ 
proved of the compromise in these terms : 

We are satisfied that the terms settled between 
the parties are for the benefit of the minor defen- 
dants-respondents concerned 

and a decree was passed in terms of the 
compromise. At the date of the compro¬ 
mise decree in this Court Awadhesh Prasad 
Missir and Sant Prasad Missir were minors 
and were represented in that litigation by 
one Ramasrey Prasad who was appointed 
guardian ad litem of the minors by an order 
of the Court dated 20bh February 1926. 
Ramasrey Prasad Missir was no party to 
this compromise and it would appear that 
the learned Judges hearing the second ap¬ 
peal were under the impression that the 
two minors concerned were under the 
guardianship of their respective fathers. In 
the order.sheet of the High Court the fol¬ 
lowing appears : 

The plaintiffs in both the suits are major. 
Defendant 6, Awadhesh Prasad Missir, is minor 
under the guardianship of his father Rameshwar 
Prasad Missir, defendant 4 and defendant 7, Bant 
Prasad Missir is minor under the guardianship of 
his father Jagdish Prasad Missir, defendant 3. 
One of the defendants Ramchandra Prasad Missir, 
defendant 2, is present in Court and has taken 
part in settling the terms of the compromise. 

From the above it is clear that this 
Court was not aware of the fact that the 
minor defendants were represented through 
a guardian ad litem who had no connexion 
with the family. On attaining majority the 
two minors, Awadesh Prasad Missir and 
Sant Prasad Missir, brought a suit out of 
which this present appeal arises for a decla¬ 
ration that the compromise decree of the 
High Court in the earlier litigation was not 
binding upon them. They further prayed 
for a declaration that the defendants were 
not entitled to recover rent at the enhanced 
rate and prayed for a decree for Rupees 
172-14-0 being the amount of enhanced 


rent which had been paid under the com¬ 
promise decree. They also claimed a further 
sum of Rs. 644-11-0 as costs incurred by 
them. The plaintiffs alleged that as they 
were minors at the time of the compromise 
the compromise decree was not binding 
upon them, because leave of the Court had 
not been obtained by their guardian ad 
litem to enter into the compromise. As a 
matter of fact the guardian ad litem of the 
minors did not appear before the Court and 
was no party to the compromise. It i& 
common ground that the compromise was 
entered into between the advocates con¬ 
cerned in the case with the assistance of 
Ramchandra Prasad Missir, defendant 2. 
The advocates appearing for the adult mem¬ 
bers of the present plaintiff’s family held 
vakalatnamas from their respective clients; 
but these vakalatnamas did not in terma 
entitle the advocates to act on behalf of the 
minors. 

The main defence to the present suit was 
that the compromise had been entered into 
by the adult members of the family includ¬ 
ing the karta, and it was contended that in 
such circumstances the compromise was 
binding upon the minors as it had been 
held by the Court to be for their benefit. 
The defendants contended that even where 
minors are represented in a suit by a guar¬ 
dian ad litem the karta of the family may 
nevertheless compromise the suit provided 
he is a party to it and the compromise is 
for the benefit of the minors. Both the 
lower Courts held that the guardian ad 
litem of the minors was not a party to the 
compromise, but as the compromise was for 
the benefit of the minors it could be entered 
into by the karta and the adult members 
without consulting the guardian ad litem. 
Accordingly, both the Courts held that the 
compromise decree was binding upon the 
present plaintiffs and dismissed the present 
suit in its entirety. It has been argued on 
behalf of the appellants by Dr. Dwarka 
Nath Mitter that the compromise decree 
in the High Court could not be binding 
upon the plaintiffs by reason of the provi¬ 
sions of O. 32, R. 7, Civil P. O.^ That 
Order provides: 

(1) No next friend or guardian for the suit shall, 
without the leave of the Court, expressly recorded 
in the proceedings, enter Into any agreement or 
compromise on behalf of a minor with reference to 
the suit in which he acts as next friend or guar¬ 
dian. (2) Any such agreement or compromise entered 
into without the leave of the Court so recorded 
shall be voidable against all parties other than the 
minor. 
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It is urged that in this case no applica¬ 
tion for leave to compromise was made by 
the guardian ad litem and that no leave 
was granted by the Court to enter into the 
compromise. It is clear from the order of 
the Court that the parties first compro¬ 
mised and then placed the compromise 
before the Court and asked the latter to 
hold that it was for the benefit of the minors 
and to approve of it. The actual words 
used by the learned Judges were : 

We are satisfied that the terms settled between 
the parties are for the benefit of the minor defen- 
dants-respondents concerned. 

In my judgment a guardian ad litem can¬ 
not enter into a compromise without the 
leave of the Court, and such leave must be 
expressly recorded by the Court. The terms 
of O. 32, R. 7, Civil P. C., are not complied 
'with by merely asking the Court to approve 
of a compromise which has actually been 
entered into. The language of the rule makes 
it clear that the Court must consider the 
proposed terms before they are agreed to 
;by the parties and must grant leave to the 
guardian ad litem to enter into the com¬ 
promise. It has been strongly urged on 
behalf of the respondents that approving of 
the terms of a compromise after it has been 
entered into is sufficient compliance with 
O. 32, R. 7, Civil P. C., but, in my judgment, 
approving of something already done is very 
different from considering the terms of a 
proposed compromise and granting leave to 
a guardian ad litem to enter into such a 
compromise. This matter was considered 
by a Full Bench of the Allahabad High 
Court inlLR 1937 All 317. 1 In that case 
it was expressly laid down that leave to 
enter into an agreement in a suit must be 
obtained before the agreement is entered 
into and leave cannot be given after the 
agreement has been concluded. A similar 
view was taken by a Bench of this Court 
in a recent case, 20PLT 170, 2 and in my 
judgment these cases must be followed. 

It has been contended, however, on behalf 
of the respondents that the provisions of 
O. 32, R. 7 have no application to this case. 
According to the respondents, the guardian 
ad litem was no party to the compromise 
and in the proceedings which terminated 
in the compromise the minors were repre- 

1. Mariam Bibi v. Amna Bibi, (1937) 24 AIR 

All 65=167 I 0 99=1 L R (1937) All 317= 

1936 A L J 1333 (P B). 

2. Kedar Nath v. Basant Lai, (1939) 26 A I R 

Pat 278=183 I 0 422=18 Pat 271=20 P LT 

170. 


sented by their fathers and their grand¬ 
father, who was the karta of the family. 
It is urged that the karta of a family, if ho 
is a party to the litigation, can always re¬ 
present the minors and may compromise a 
suit so as to bind them even when there is a 
guardian ad litem appointed for the minors. 
In my judgment if a guardian ad litem ha& 
been appointed for a minor, then the karta 
of the family or the father of the minor 
cannot enter into a compromise so as to 
bind the minor unless the guardian ad 
litem be a party to it. O. 32, R. 3, Civil 
P. C., requires the Court to appoint a guar¬ 
dian for a minor who has been made a 
defendant, and R. 5 of the same Order 
provides that 

every application to the Court on behalf of a 
minor, other than an application under R. 10, 
sub-r. (2), shall be made by his next friend or by 
his guardian for the suit. 


From this Rule it is clear that if a guar¬ 
dian ad litem has been appointed, then no 
application in the suit on behalf of the 
minor can be made by the karta or his 
natural guardian. Such application must in 
all cases be made by the guardian ad litem. 
From this it follows that a natural guardian 


cannot compromise a suit so as to bind a 
minor defendant without the guardian ad 
litem of the latter being a party to the 
compromise. If a compromise is entered 
into, an application on behalf of all the 
parties must be made to the Court for an 
order in terms of the compromise, and no 
such application can be made on behalf of 
a minor defendant except by his guardian 
ad litem. The Rules contained in O. 32 
make it clear, in my view, that where a 
next friend or guardian ad litem has been 
appointed he and he alone can represent 
the minors. This matter was considered by 
their Lordships of the Privy Council in 36 
Mad 295. 3 In that case a partition suit was 
brought by a member of the joint family 
and the father was made defendant 3 and 
his minor son made defendant 6. The 
Court appointed the father guardian ad 
litem of the minor. The father compromised 
on behalf of himself and the minor without 
obtaining the leave of the Court under Sec¬ 
tion 462, Civil P. C. (now O. 32, R. 7). 
Their Lordships of the Privy Council re¬ 
versing the decisions of the Courts in India 
held that the powers of the father were 
controlled by the provisions of S. 462 of the 
Code, and he could not, without leave of the 

3. Ganesha Row v. Tuljaram Row, (1913) 36 Mad 

205 nf 19 1 ° 515=40 1 A 132=25 M L J 15a 
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Court;, do any act in his capacity of father, 
or managing member of the joint family 
which he was debarred from doing as 
guardian ad litem. To hold otherwise would 
bo to defeat the object of the enactment. In 
short, it was held that if a father is ap¬ 
pointed to act as guardian ad litem of his 
minor son he must observe the provisions 
of O. 32, R. 7, Civil P. C., and cannot enter 
into a compromise by reason of his position 
as father and natural guardian of the minor 
son. Their Lordships, however, in this case 
did not decide whether a father, who was 
a party to the suit, could compromise on 
behalf of his minor son, who was repre¬ 
sented in the suit by a guardian ad litem. 
At p. 303 Mr. Ameer Ali, who delivered 
the judgment of the Board, observed : 

The Courts in India seem to think that because 
Rajaram was a party to the suit of 1886 and was 
also guardian ad litem for his minor son, who was 
a member of the joint family whom Rajaram was 
representing, it was open to him to enter into the 
compromise in his personal capacity, and as it was 
a bona fide settlement of a disputed claim, it be¬ 
came binding on the minor by virtue of his hav¬ 
ing acted as the managing member of the family. 
How far the acts of a father or managing member 
may affect a minor, who is a party to the suit re¬ 
presented by another person as next friend or 
guardian ad litem, is a question which does not 
arise in the case, and their Lordships are not 
called upon to express an opinion on it. But they 
consider it to be clear that when he himself is the 
next friend or guardian of the minor his powers 
are controlled by the provisions of the law and he 
cannot do any act in his capacity of father or 
managing member which he is debarred from doing 
as next friend or guardian without leave of the 
Court. 

The precise point came before a Bench 
of the Madras High Court in 39 Mad 853. 4 
In that case a father entered into a compro¬ 
mise on behalf of himself and his minor 
son, though the latter was represented by 
his brother as guardian ad litem. It was 
urged that the provisions of S. 462, Civil 
P. C., (now O. 32, R. 7) did not apply to 
the case and that the father had full powers 
to compromise. The Bench, however, held 
that the father could not enter into a com¬ 
promise binding on his son where the latter 
was represented by a different person as 
guardian ad litem. At p. 855 the learned 
Judges observed: 

The first point argued for appellant is that as 
the compromise was entered into by plaintiffs’ 
father and not by their guardian ad litem (who 
was their brother, the present defendant 2) no 
sanction of the Court was necessary under 8. 462 
•of the old Civil P.O. Reliance is placed on 6MLT 

4. (*17) 4 A I R 1917 Mad 672 = 32 IC881 = 39 

Mad 853=30 M L J 465, Vijaya Ramayya v. 

Yenkatasubbarao. 


325, 6 which however affords no support for such 
a contention. It is not denied that if plaintiffs’ 
father had been representing the interests of his 
sons in Appeal No. 504 of 1907 he could not have 
entered into a valid compromise on their behalf 
without the leave of the Court so as to bind them. 
We cannot accept the suggestion that when he 
had no responsibility for them, and when their 
interests were entrusted to another person he should 
have larger powers to bind them. We have no 
hesitation in rejecting this contention. 

The same view was taken by Heaton J. in 
44 Bom 574. 6 Dealing with S. 462 of the old 
Code, the learned Judge at p. 581 observed : 

That Section, I think, necessarily implies that 
during the continuance of proceedings in Court, 
the dispute between the minor and another party 
which the Court had to decide could not be com¬ 
promised except by the guardian ad litem of the 
minor, and by him only with the leave of the Court. 

Ifc is to be observed that Macleod C. J. 
did not go as far. At page 580 he observed: 

My brother Heaton however thinks that on 
general principles when a minor is represented in 
a suit by a guardian ad litem other than the 
natural guardian, the powers of his natural guar¬ 
dian to deal with the minor’s interests which are 
involved in those proceedings are suspended. I am 
not prepared to go so far as that .... 

The learned Chief Justice however did 
not hold affirmatively that in such a case 
the father could compromise. Counsel for 
the respondents has strongly relied upon a 
Bench decision of this Court, 8 P L T 708, 7 
where it was held that the karta of a Hindu 
joint family has free authority to act for 
the family, and it is not necessary to obtain 
the leave of the Court before a payment of 
the amount due under a decree to the joint 
family is made to him merely because a 
minor member of the family is concerned. 
O, 32, R. 6, Civil P. C., provides that no 
next friend or guardian for the suit shall, 
without the leave of the Court, receive 
any money or other moveable property on 
behalf of a minor either by way of com¬ 
promise before a decree or order is made, 
or under a decree or order in favour of the 
minor. Nevertheless this Court has held 
that where money is due to a joint family 
of which a minor is a member under a 
decree, such decree oan be discharged by 
payment to the karta. In my judgment 
this case differs very materially from the 
case now before the Court. A karta of the 
family is entitled to receive everything due 
to the family, and he can give a good dis¬ 
charge on behalf of the family. The karta 

5. (’09) 21 M L J 1093=3 I G 928=6 M L T325,- 

Ganesh Row v. Tuljaram Row. 

6. (’20) 7 A I R 1920 Bom 37 = 57 I O 417 = 44 

Bom 674 = 22 Bom L R 725, Gurmallappa v. 

Mallappa Martandappa. 

7. (’27) 14 A I R 1927 Pat 329 = 103 I O 75=8 

PTL 708, Jhakhri Gope v. Phagu Mahto. 
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may well be regarded as entitled to re- 
ceive what is due to the family under a 
idecree even where a minor member of the 
family is represented by a guardian ad 
litem. Payment to the karta is payment to 
the family and no member of the family 
can allege that the family has not been paid 
when the karta has in fact been paid. 

For the reasons which I have given, I 
am satisfied that the compromise in the 
High Court was not binding upon the minors 
and accordingly I am of opinion that the 
plaintiffs are entitled to a declaration that 
the compromise is not binding upon them. 
In my judgment however the minors can¬ 
not, in the present proceedings, obtain 
any relief in respect of enhanced rents 
actually paid and costs incurred. Such relief 
may be obtainable in appropriate proceed¬ 
ings but I express no opinion on the matter. 
I would therefore allow this appeal, set 
aside the decrees of the lower Courts and 
grant the plaintiffs a declaration that the 
compromise decree of the High Court in the 
second appeal to which I have referred is 
not binding upon the present plaintiffs. The 
plaintiffs will have the costs of this appeal 
and of the proceedings in the Court below. 

Dhavle J.— I agree. 

d.s./R.k. Appeal allowed . 
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Fazl Ali and Manohar Lall JJ. 

Chaitan Ray and others — Defendants 

— Petitioners, 
v. 

Padma Char an Roy — Plaintiff — 

Opposite Party. 

Civil Pevn. No. 119 of 1938, Decided on 
5th April 1939, from order of Sub-Judge, 
Puri, D/- 17th August 1938. 

Civil P. C. (1908), O. 33, Rr. 2 and 5—Court- 
fee in regularly instituted suit being deficient, 
Court ordering plaintiff to make up deficiency 
within certain time — Plaintiff making two ap¬ 
plications, one for amendment of plaint and 
another for leave to sue in forma pauperis 
asking Court to regard his original plaint and 
application for amendment as parts of his ap¬ 
plication for leave to sue in forma pauperis — 
Requirements of O. 33, R. 2 held sufficiently 
complied with. 

Rules of procedure are not made for the purpose 
of hindering justice : A I R 1923 P C 128, Foil . 

[P 668 C 1] 

In a suit the plaintiff was directed to make up 
the deficiency in the court-fee within certain time. 
Subsequently the plaintiff filed two petitions : one 
for the amendment of the plaint and another for 
leave to continue the suit in forma pauperis. The 
plaintiff had asked the Court to regard his original 
plaint and also the petition for its amendment as 
parts of his application : 
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Held that the requirements of O. 33, R. 2 were 
substantially complied with. The mere fact that 
the Court did not pass an order on the amendment 
application at once would not necessarily make the 
application for leave to sue as forma pauperis 
defective: AIR 1936 Cal 221, Rel. on. [P CGb C 1] 

B. K. Ray — for Petitioners. 

B. N. Das and H. Das — 

for Opposite Party . 

Fazl Ali J. — Ifc appears tbafc on 18th 
December 1937, the opposite party insti¬ 
tuted a partition suit in the Court of the 
Subordinate Judge at Puri on payment of 
a court-fee of Rs. 15. Some time later the 
petitioners appeared and filed a petition of 
objection to the effect that the plaintiff 
being out of possession of the property 
sought to be partitioned ought to be re¬ 
quired to pay ad valorem court-fee on his 
plaint. This objection prevailed, and the 
Subordinate Judge on 8th January 1938 
directed the plaintiff to make up the defi¬ 
ciency in the court-fee within fifteen days. 
On 22nd January 1938 the plaintiff, opposite 
party filed two petitions: one for the amend¬ 
ment of the plaint and another for leave to 
continue the suit in forma pauperis. The 
second application being granted by the 
learned Subordinate Judge, the petitioners 
have now moved this Court against the 
order granting the petition under S. 115, 
Civil P. C. It has been held in numerous 
cases that a plaintiff may bo allowed to 
continue his suit in forma pauperis although 
the suit was not originally instituted by 
him as a pauper. The point however which 
is raised by Mr. Roy in the present case is 
that the application presented by the oppo¬ 
site party offends against O. 33, R. 2, Civil 
P. C., and should have been rejected under 

O. 33, R. 5. O. 33, R. 2 provides among 
other things that 

every application for permission to sue as a pauper 
shall contain the particulars required in regard to 
plaints in suits. 

Rule 5 provides that the Court shall reject 
an application for permission to sue as a 
pauper where it is not framed in the manner 
prescribed by R. 2. It is contended that as 
the application of 22nd January 1938 does 
not contain the particulars required in re¬ 
gard to plaints and, as the plaint of the 
original suit was defective and the applica¬ 
tion made by the opposite party for the 
amendment of that plaint has not been 
disposed of, it was obligatory on the Court 
to throw out the application of the opposite 
party under O. 33, R. 5. It appears however 
on a reference to the application made by 
the plaintiff on 22nd January 1938 that he 
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had asked the Court to regard his original 
plaint and also the petition for its amend¬ 
ment as parts of his application. If the 
original plaint and the amendment petition 
are to be read as parts of the application 
made on 22nd January 1938, then it 'will 
be difficult to hold that the requirements 
of O. 33, R. 2 were not substantially com¬ 
plied with. The mere fact that the Court 
did not pass an order on the amendment 
application at once will not necessarily 
make the present application defective. In 
AIR 1936 Cal 221 1 it was held that where 
a suit has been registered as an ordinary 
suit and the plaintiff does not pay deficit 
court.fee within the time prescribed by the 
Court but applies for permission to continue 
the suit as a pauper, the application should 
not be rejected on the ground that the order 
of the Court requiring the court-fee to be 
paid within a certain time has not been 
complied with. This disposes of the only 
other contention which was raised on behalf 
of the petitioner before us. As was remarked 
by the Privy Council in 2 Pat 676 2 “rules 
of procedure are not made for the purpose 
of hindering justice,” and on the facts 
already stated I see no ground whatsoever 
for interfering with the order passed by the 
Court below. I would therefore dismiss this 
application with costs; hearing fee one gold 
mohur. 

Manohar Lall J. — I agree. 

D.S./r.K. Application dismissed. 

lT(’36) 23 A I R 1936 Gal 221=162 I C 689=40 
OWN 747 = 66 CL J 78, Muhammad Fateh 
Naaib v. Saradindu Mukherji. 

2. (’23) 10 A I R 1923 P C 128 = 74 I C 747 = 50 
I A 183 = 2 Pat 676 (P C), Indrajit Pratap 
Sahi v. Amar Singh. 
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Agarwala and Rowland JJ. 

Jhari Lal Gope and others — 

Defendants —Petitioners. 

v. 

Eamdhikari Missir — Plaintiff 

—Opposite Party. 

Civil Revn. No. 605 of 1939, Decided on 
18th March 1940, against order of Addl. 
Sub-Judge, Darbhanga, D/- 28th August 
1939. 

(a) Decree—Preliminary and final—Prelimi¬ 
nary decree set aside in appeal from preliminary 
decree—Final decree is superseded. 

Where a preliminary decree is set aside in an 
appeal from the preliminary decree, the final decree 
falls to the ground and is superseded by the decree 
passed by Appellate Court in an appeal from the 
preliminary decree. That being so, until a final 
decree in accordance with the appellate deoree is 


passed there is no decree which the deoree*holder 
can execute: AIR 1916 Pat 370 (F B) and AIR 
1930 Pat 177 (F B), Foil.; Case law relied on. 

[P 669 C 2] 

(b) Practice — Person having by law two 
remedies can avail himself of either of them. 

When the law gives a person two remedies he is 
entitled to avail himself of either of them unless 
they are inconsistent : A I R 1915 Mad 197, Rel. 
on. [P 670<0 2] 

K. N. Moitra —for Petitioners . 

Dr. D. N. Mitter, B. N. Rai and K. K. 

Sinha — for Opposite Party . 

Agarwala J.—This is an application by 
some of the defendants to a suit for mesne 
profits. The facts were that the opposite 
party as thicadar of mauza Harpur Rewari 
instituted a suit for 416 bighas of land 
which he claimed to be the proprietor’s 
bakasht and for mesne profits for the years 
1333 and 1334 Fasli, alleging that the defen¬ 
dants had conspired to dispossess him. The 
claim for possession was subsequently aban¬ 
doned and the suit tried purely as a suit 
for mesne profits. On 3rd April 1929, a 
joint preliminary decree for mesne profits 
was passed against the defendants. Defen¬ 
dants 1 to 8 and 29 appealed to this Court 
in First Appeal No. 117 of 1930. Some of 
other defendants amongst whom were the 
petitioners before us, preferred First Appeal 
No. 116 of 1930 against the preliminary 
decree. On 12th September 1933, the High 
Court modified the decree of the Court 
below. The decree of this Court was in 
these terms: 

It is ordered and decreed that this appeal be 
allowed in part and the decree of the Court below 
shall be varied to this extent that a deoree for 
mesne profits shall be made in favour of the plain¬ 
tiff for the years in suit against each of the defen¬ 
dants or group of defendants who were admittedly 
in possession of lands and for the area over which 
they admit to be in possession in their written 
statements. It is further ordered and decreed that 
in other respects the deoree of the Court below 
shall be affirmed and the appeal shall be dismissed 
with costs in this Court, the appellants paying to 
the plaintiff-respondent the full costs and also to 
the defendant-respondent third party. It is also 
ordered and decreed that costs in the Court below 
so far as the defendants appellants and the plain¬ 
tiff-respondent are concerned shall be proportionate 

to success, and the order for costs of the lower 
Court against those defendants who have not 
appealed shall remain. 

In the meanwhile the plaintiff had applied 
to the trial Court for ascertainment of 
mesne profits according to the original pre¬ 
liminary decree of the Subordinate Judge. 

A final decree was drawn up on 10th 
February 1932, in accordance with the 
Subordinate Judge’s original preliminary 
decree. The amount of mesne profits was 






ascertained to be Rs. 16,000 and odd. 
Against this final decree there was an appeal 
by defendants 1 to 8 and 29, being First 
Appeal No. 67 of 1933, the memorandum 
of appeal of which was presented to this 
Court on 3rd May 1932. That appeal 
succeeded. The High Court directed by its 
order dated 24th August 1936, that the case 
should be remanded to the Court below for 
the purpose of apportioning the liabilities 
of the then appellants, defendants 1 to 8 

o 9 ' L In ? ccordan °e with this direction 
® Subordinate Judge apportioned the 
liabilities of defendants 1 to 8 and 29 by an 
order dated 14th January 1937. Thereafter 
the plaintiff applied for execution of the 
entire final decree of 10th February 1932. 
As against defendants 1 to 8 and 29 he 
sought to recover the amount which had 
been found due from them by the Subor¬ 
dinate Judge after the remand by the High 
Court in First Appeal No. 67 of 1933. As 
against the remaining defendants, he sought 

to execute for the balance of the mesne 
profits. 

Some of the defendants then applied for 
amendment of the final decree of 1932 in 
accordance with the direction of the High 
Court in First Appeals Nos. 116 and 117 of 
1930. That application has been rejected. 
The first question which arises is with re¬ 
gard to the order of this Court in First Ap¬ 
peals Nos. 116 and 117 of 1930. By its 
terms it was a direction to the learned Sub¬ 
ordinate Judge to apportion the mesne profits 
which had been found due from the defen¬ 
dants against each of them or each group of 
them m respect of the several areas of 
which they admitted that they were in 
possession by their written statements. 
There is no doubt that under O. 41, R. 33, 
this Court as an Appellate Court had power 
to pass an appropriate order affecting the 
interests of defendants who were not ap¬ 
pellants as well as of those who were appel- 
lants and there is nothing in the language 
of the decree whioh indicates that the 
Court did not intend to take this course. 

f plnl0 . n ther e f °re that the Court 
did intend to direct an apportionment not 
only of the liabilities of the defendants-ap- 
pellants, but of all the defendants. The judg- 
ment of the Court proceeded on the ground 
that in the circumstances of the case a joint 
aeoree should not have been passed. That 
toeing in my view the proper construction 
to place on the decree of this Court in the 
appeal against the preliminary decree the 
next question is what the effect of that 
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decree is on the final decree prepared by 

the Subordinate Judge in 1932. In 57 Cal 

1013, Sir George Rankin C. J. presiding 

over a Full Bench of the Calcutta HDh 
Court said : ° 

Where an appeal has been brought from the pre¬ 
liminary decree, before the final decree has been 
passed, this Court has consistently hold that such 
appeal is competent and that, if the preliminary 
decree te set aside, the final decree falls to the 
ground along with it. 

Later on in the judgment he said : 

I would add that when a preliminary decree is 

^et aside, the final decree is superseded, whether 

tue appeal was brought before or after the passing 
of the final decree. 6 

, decision is in agreement with the 
view taken in this Court in 1 P L J 406 2 
and in 11 P L T 61.® In that case the 
referring Judges were Das and Kulwant 
bahay JJ. In the order of reference Kulwant 
Sahay J. referred to a decision of Sharf. 
uddin J. sitting singly in which that learn¬ 
ed Judge held that a final decree passed 
during the pendency of a second appeal 
ceased to exist since the preliminary decree 
was modified by the High Court and ob- 
served : The ground work of the final 
decree having been set aside the final decree 
became ineffectual.” The decision of Sharf- 
uddin J. was taken in appeal under the 
Letters Patent. In the course of the judg¬ 
ment in the Letters Patent Appeal Sir 
Lawrence Jenkins said : 

iqns h6 f^ eCr ^ ° f th v High CoUrfc of 8fch January 
1J03, though a preliminary decree, must be regard¬ 
ed as decisive of the rights of the parties, notwith¬ 
standing the fact that there had been a prior final 

decree and in the special circumstances of this 
case we have so to determine. 

In the view of this Court and of the 
Calcutta High Court therefore the final 
decree passed by the learned Subordinate 
Judge in this case on 10th February 1932, 
was superseded by the decree passed by 
this Court in the appeals from the prelimi 
nary decree. That being so, it seems to me 
that until a final decree in accordance with 
the appellate decree of this Court is passed 
there is no decree whioh the plaintiff can 
execute against the petitioners. It was 
argued, however, by Dr. Mitter on behalf 
of the plaintiff that this Court has in fact 
passed a final d ecree in Fi rst Appeal No. 67 

1. ( 29) 16 AIR 1929 Cal 689 = 123 T P q n ^ qa 

OWN 66=57 Cal 1013=50 C L 56 pi 
Telebali v. Abdul Aziz. u ° ^ J 5bb [F B), 

2. (’16) 3 AIR 1916 Pat 370=35 I C 873=1 PTT 

peeV Na fain LZ* <F B> ’ *. 

3 * if A 1 R 1930 Pat !77 = 127 I C 449—11 
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of 1933. As I have already stated the ap¬ 
pellants in that case were only defendants 
1 to 8 and 29. As between the plaintiff and 
those defendants the decree of this Court in 
First Appeal No. 67 of 1933 has finally de¬ 
termined their rights ; but- the defendants 
who were nob parties to that appeal and 
who were satisfied with the direction given 
by this Court in the appeals from the pre¬ 
liminary decree were entitled to refrain 
from appealing against a decree with which 
they were satisfied and to wait for the 
drawing up of a final decree. If that decree 
had bpen passed, and had not followed the 
directions of this Court so far as they Were 
concerned, it would then have been neces¬ 
sary for them to determine whether they 
would challenge the final decree by appeal 
or not; but until such a decree comes into 
existence there was no occasion for them to 
appeal and in my view, no decree against 
them capable of execution. The Subordi¬ 
nate Judge will now proceed to draw up a 
final decree in accordance with the decision 
of this Court in First Appeals Nos. 116 
and 117 of 1930. The application is allowed 
and the petitioners are entitled to their 
costs. We assess the hearing fee at three 
gold mohurs. 

Rowland J.—I agree. That an appeal 
from a preliminary decree is maintainable 
and that its result is to supersede the preli¬ 
minary decree seems now to be the con¬ 
current view of all the High Courts in 
India. I may refer, in addition to the cases 
cited, to a Full Bench decision of the 
Allahabad High Court in 36 All 532,* and 
decision which is to the same effect in 37 
Mad 29. 5 In principle all these decisions 
seem to me to be entirely in comformity 
with the pronouncement of the Judicial 
Committee of the Privy Council in 6 Pat 
24. 6 In this case the question before their 
Lordships was one of limitation, that is 
to say, whether an application for a final 
decree must be made within three years of 
the date fixed in the preliminary decree for 
payment when there had been an appeal 
from the preliminary decree and their 
Lordships held that time would run from 
the final order dismissing the appeal from 
the preliminary decree and their Lordships 

4. (’14) 1 A I R 1914 All 380=24 I C 827=36 All 

532=12 A L J 876 (P B), Kanhaiya Lai v. 

Tlrbeni Bahai. 

5. (’15) 2 A I R 1915 Mad 197=12 I C 664=37 

Mad 29=21 MLJ 1063, Lakshmiv. Mara Devi. 

6. (’26) 13 A I R 1926 PO 93=98 I 0 499=53 IA 

197=6 Pat 24 (P 0), Jowad Hussain v. 

Gendan Singh. 


approved the observation of Banerji J. in 
39 All 641 7 : 

The essential condition to the making of a final 
decree is the existence of a preliminary decree 
which has become conclusive between the parties. 
When an appeal has been preferred, it is the decree 
of the Appellate Court which is the final decree in 
the cause. 

They also approved of the summary of 
the position put by Tudball J. : 

If an appeal is preferred, the final decree is the 
decree of the Appellate Court of final jurisdiction. 
When that decree is passed, it is that decree, and 
only that, which can be made final in the cause 
between the parties. 

The preliminary decree finally effected 
between the parties was thus the decree of 
this Court dated 12bh September 1933, and 
that must be read in the light of O. 20, 
R. 12, sub-r. (2) that where an inquiry is 
directed under cl. (b) or cl. (c) a final decree 
in respect of the rent or mesne profits shall 
be passed in accordance with the result of 
such inquiry. In pursuance of the prelimi¬ 
nary decree of this Court it was for the 
Court of first instance to make the inquiry 
and to prepare the final decree in accord¬ 
ance with its results. Thus I do not find 
any substance in the contention of Dr. 
Mitter that it was for this Court and not 
for the Subordinate Judge to pass the final 
decree for mesne profits in the suit as be¬ 
tween the plaintiff and all the defendants. 
One other point was raised and that was 
that the petitioners before us had another 
remedy, that is to say, they could have 
appealed from the final decree and not 
having availed themselves of that remedy 
they ought not to be heard now to object 
against its execution. A similar argument 
was raised in a case to which I have 
already referred, 37 Mad 29, 6 in which it 
was pointed out that when the law gives 
a person two remedies he is entitled to 
avail himself of either of them unless they 
are inconsistent. That observation applies 
to the fact of the present case. 

d.s./r.k, _ Application allowed. 

7. (’17) 4 A I R 1917 All 163=42 I 0 93=39 All 
641=15 A L J 734 (S B), Gajadhar Singh v. 
Kishan Jiwan Lai. 
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Varma J. 

Lalji Singh and another —Petitioners. 

v. 

Balbhadra Prasad — Opposite Party. 

Civil Revn. Nos. 386 and 387 of 1939, 
Decided on 21st February 1940, against 
order of Munsif, First Court, Sitamarhi, D/- 
19th April 1939 and 25th February 1939. 





Sheonandan Gope 


(a) Revision—Joint decree in favour of seve¬ 
ral persons some of them being minors _Revi¬ 

sion against decree — Minors’ guardian’s costs 
not deposited ~ Application against them dis¬ 
missed — Revision is incompetent. 


Where a joint decree is passed in favour of 
several persons some of whom are minors and the 
revision application against the decree is dismiss¬ 
ed against the minors for failure to deposit the 
costs of their guardian the revision is incompetent 
as the variation of the decree would result in the 
passing of two contradictory orders :AIR 1939 
Pat 198, Pel, on, [P 671 C 1] 

(b) Civil P. C. (1908), O. 21, R. 100 — 
Private purchaser from recorded tenants not 
recognized by landlord — Execution of rent 
decree aginst recorded tenants — Private pur¬ 
chaser cannot maintain proceedings under 
O. 21, R. 100. 


Where the private purchaser of an occupancy 
holding is not recognized by the landlord, the pri¬ 
vate purchaser.cannot maintain proceedings under 
O. 21, R. 100 in the proceedings by the landlord 
for the execution of his rent decree against the 
recorded tenants : A I R 1918 Pat 483, Bel . on. 

_ [P 671 C 2] 

K. P. Sukul — for Petitioners . 


N. N. Sinha and R. K. Chaudhry _ 

for Opposite Party, 
Order.—Civil Revision No. 386 of 1939 
arises out of Miscellaneous Case No. 498 of 
1938. The petitioner claims to be a private 
purchaser from the recorded tenants. The 
opposite party obtained rent decrees against 
the recorded tenants and in execution of 
those decrees delivery of possession was 
obtained. The petitioners filed applications 
under O. 21, R. 100, Civil P. C. In this 
particular civil revision it is not necessary 
to go into the details of the case because it 
appears to be incompetent. The case was 
decided under O. 21, R. 100, in favour of 
several persons jointly, some of whom 
happened to be minors and are opposite 
party Nos. 5, 6, 9 and 10. They were made 
[parties in this application also but as their 
guardian s cost was not deposited the appli¬ 
cation was dismissed against them, with 
the result that if any interference is made 
with the order passed by the Court below 
we shall have two contradictory orders in 
this case. I accept the contention of Mr. 
R. K. Choudhry, appearing on behalf of 
the opposite party, that this application is 
incompetent: vide AIR 1939 Pat 198. 1 
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was filed the petitioners had filed a title 
suit for a declaration that their purchase 
should be recognized but that suit was dis¬ 
missed by the judgment Ex. E.2 and decree 
Ex. 4. Even during the pendency of the 
rent suits the applicants were interveners 
and this particular point about their title 
was decided against them in Ex. E-l. The 
Court below has come to the conclusion 
that the petitioners had no locus standi to 
file an objection under O. 21, R. 100. Mr. 
Sukul, appearing on behalf of the peti¬ 
tioners, has drawn my attention to the 
wording of O. 21, R. 100 and says that the 
Court below should have come to a finding 
whether the petitioners were in actual pos¬ 
session or not and that it was for the Court 
below to go into the question of title. As 
against that my attention has been drawn 
to the decision in 3 P L J 579, 2 where it 
has been held that the purchaser of the 
whole or part of an occupancy holding not 
transferable by custom is a representative 
of the judgment-debtor and entitled to ob¬ 
ject under S. 47, Civil P. C., to a sale of the 
holding in execution of a decree for rent 
and is not entitled to maintain proceedings 
under O. 21, R. 100. The reason for this 
view is not far to seek. When a transfer! 
before the present Tenancy Act came into 
force was not recognizable by force of law 
it was not incumbent upon the landlord to 
recognize a private purchaser from a tenant 
and could sue the original tenant ignoring 
the purchaser, and the decree obtained by ! 
the landlord, if it happened to be a rent 
decree (as opposed to money decree) was a 
charge upon the holding. In the present 
case the finding of the Court below is that 
the decree obtained by the landlord was a 
rent decree. In these circumstances I can¬ 
not interfere at this stage with the finding 
and order of the Court below. In the result* 
both the applications fail and must be dis¬ 
missed. The opposite party is entitled to 

costs; hearing-fee one gold mohur in each 
case. 

-. _ Application s dismissed, 

2 * (’18) 5 AIR 1918 Pat 483=431C969=3 P L J 
679, Pancharatan Koeri v. Ram Sahay Singh. 


Civil Revision No. 387 of 1939 arises < 
of Miscellaneous Case No. 314 of 19 
Here also the petitioners were private p 
chasers from the recorded tenants. Thi 
tenants were not recognized. Before t 
present application under O. 21, R. 1( 

1. Rajeshwari Prasad Singh v. Saheb Sim 
(1939) 26 A I R Pat 198=182 I 0 740. 
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Agarwala J. 

Sheonandan Gope & another —Appellants. 

v. 

Shahdeo Khatik & others —Respondents. 
Appeal No. 1034 of 1938, Decided on 
12th September 1939, from appellate decree 
of Diet. Judge, Patna, D/. 26th August 1938. 
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(a) Appeal — Abatement — Suit against cer¬ 
tain persons some of whom are minors decreed 
against plaintiff—Appeal by plaintiff without 
impleading minor defendants is not abated. 

Where a suit against certain persons some of 
whom are minors is decreed against the plaintiff 
and the plaintiff appeals without impleading the 
minor defendants the appeal is not abated if the 
plaintiff is satisfied with a decree against the 
major defendants. [P 672 G 2] 

(b) Compromise—Joint liability under com¬ 
promise undertook by minors and majors found 
to be unenforceable against minors—Majors 
are not absolved from liability. 

The mere fact that a joint bond executed as a 
part of a compromise is not enforceable against a 
minor executant of a bond does not absolve the 
major executant from liability: AIR 1916 P G 
2 , Rel, on. [P 672 C 2] 

P. N. Sanyal for S. 0. Mazumdar — 

for Appellants . 

Mrs. Dharamsilla Lall —for Respondents. 

Judgment. — This is an appeal from a 
decision of the District Judge of Patna 
reversing a decision of the Munsif. The 
appellants sued for rent of a house occupied 
by the defendants on a monthly rent of 
Rs. 10. The defendants remained in occupa¬ 
tion of the house in spite of the notice to 
quit. The suit was for recovery of ten 
months arrears of rent and for mesne pro¬ 
fits from the date of the determination of 
the tenancy. On 30th April 1937, a petition 
of compromise purporting to be on behalf 
of both parties was filed. By this agreement 
the defendants undertook to vacate the 
house on 15th May and to pay Rs. 84 to 
the plaintiffs by 5th May in settlement of 
the plaintiffs’ claim. It was also agreed that 
if this amount was not paid by the due date 
the plaintiffs would have a decree for the 
full amount claimed, which was Rs. 250. 
The house was vacated on 15th May as 
agreed, but the sum of Rs. 84 was not paid 
on the stipulated date. It appears that 
among the parties was a minor plaintiff and 
three minor defendants. The guardians of 
these minors bad not been permitted by the 
Court to enter into the compromise on 
behalf of their wards. On 5th May, defen¬ 
dant 1 applied to the Court to discharge the 
guardian ad litem of the minor defendants 
and to be appointed in his place and to be 
permitted to compromise the suit on behalf 
of the minor defendants. The Court directed 
this application to be heard on 10th May 
which was the date fixed for considering 
the compromise petition. No orders how¬ 
ever were passed on 10th May bub the 
defendants were permitted on that date to 
deposit Rs. 84 in spite of the plaintiffs’ 


objection. On 27th May, the Court directed 
the compromise to be recorded and held 
that as time was the essence of the con¬ 
tract between the parties and the money 
had not been paid on 5th May as agreed, 
the plaintiffs were entitled to a decree for 
the full amount claimed. Against that decree 
the defendants appealed to the District 
Judge. He held that the compromise was 
not for the benefit of the minor defendants 
and time was not the essence of the con¬ 
tract and he dismissed the plaintiffs’ suit. 
The plaintiffs have preferred the present 
appeal without including the minor defen¬ 
dants. 

A preliminary objection was taken that 
the appeal has abated. This objection must 
be overruled. As the plaintiffs are satisfied 
with a decree against the major defendants, 1 
there is no bar to their obtaining such 
relief. It may be observed that the trial: 
Court had not by the 5th May, which was 
the date fixed for the payment of the stipu¬ 
lated sum, permitted the guardian of the 
minor defendants to enter into the compro¬ 
mise and that no such permission had been 
given to the guardian of the minor plaintiff 
either. The compromise, therefore, is void¬ 
able against all parties other than the 
minors. The major defendants, however, 
cannot escape the liability which they 
undertook. In 39 Mad 409 1 the Privy Coun- 
cil held that the mere fact that a joint bond 
executed as a part of a compromise is not 
enforceable against a minor executant of a 
bond does not absolve the major executant 
from liability. The proper order that should 
be passed in this case, therefore, is that, 
the decree of the Court below is set aside, 
the plaintiffs’ claim for Rs. 120 for rent is 
decreed against the major defendants and 
also his claim for mesne profits which will 
be ascertained when he applies to the Court 
for that purpose. As this litigation has been 
prolonged owing to the negligence of the 
parties in omitting to obtain the permis¬ 
sion of the Court to compromise on behalf 
of the minors, each party will bear his own 
costs throughout up to date. 

d.s./r.k. Decree set aside . 

1. Jamnabal Mohitai v. Vasanta Rao Anand 

Rao, (1916) 3 A I R P C 2 = 34 I C 213 = 43 

I A 99=39 Mad 409 (P C). 
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A. I. R. 1940 Patna 673 

Agarwala and Rowland JJ. 
Chhatar Singh — Defendant _ 

Appellant. 

v. 

Syed Shah Qasim Ghani and another , 
Plaintiffs and others , Defendants _ 

Respondents. 

Appeal No. 121 of 1938, Decided on 27th 
March 1940, from decision of Sub-Judge, 
Gaya, D/. 21st December 1937. 

(a) Bihar Tenancy Act (8 of 1934), S. 67 as 
amended in 1937-S. 67 i. not retrospective. 

, 67 does not apply to decree passed 

before 29th December 1937 as it is not expressed to 
be retrospective. [p 674 q 

(b) Bibar Tenancy Act (8 of 1934), S. 169 

UJ icj — Auction-purchaser is not liable for 

rent for period between date of sale and its 
confirmation. 

According to S. 169 (1) ( c ) the decree-holder is 
entitled to receive from the surplus sale proceeds 
any rent which may have fallen due in respect of 
the tenancy between the institution of the suit 
and the date of the confirmation of the sale and no 
longer. It is quite clear then that from the date of 

confirmation of the sale the only person to 
whom the landlord can look for his rent is the 
auction-purchaser. He is not liable to pay rent 

m atQ ° f sal ° up fco ifcs confirmation as 
the Bihar Tenancy Act must be held to prevail and 

the more general enactment, that is to say S. 65, 

Uvil P. C., will to that extent not be applicable. 

[P 674 0 1; P 675 C 1] 

(c) Bihar Tenancy Act (8 of 1934), S. 53 — 
Instalment of rent when falls due stated. 

Each instalment of rent is considered to fall duo 

on the last date of the period in respect of which it 

is payable. Rent is not considered as accruing from 
day to day. [p 674 q ^ 

(d) Civil P. C. (1908), S. 65-Object of S. 65 
explained. 

Section 65 determines priority as between pur¬ 
chasers at successive sales. It is not meant to con¬ 
fer on a defaulting tenant the privilege of rent free 
occupation for so long as he or the decree-holder 
can delay confirmation of the sale. [P 675 C 1] 

(e) Bihar Tenancy Act (8 of 1934), S. 169(1) 

( c ) # ^ n sale decree-holder's charge for rent 

accruing due up to confirmation of sale is to 
that extent extinguished. 

The ordinary rule as to the consequences of a 
suit to enforce a charge or a mortgage is that on 
sale of the charged or mortgaged property the pur¬ 
chaser acquires the rights of both mortgagor and 
mortgagee, bo that the charge or mortgage sought 
to be enforced is extinguished. Under 8 169 (1) (c) 
the decree-holder enTorces a charge for the rent not 
only to the date of suit but rent that should ac¬ 
crue due up to the date of the confirmation of the 
sale and if that is the extent of the charge that 
he is enforcing that will also be the extent of the 
charge which is extinguished. [P 675 0 1] 

(f) Landlord and tenant — Holding .old in 
execution of rent decree and passed out of pos¬ 
session of tenant—It cannot be sold in execution 
of any other rent decree against same tenant. 

1940 P/85 & 86 
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After a holding has been once sold in execution 
of a rent decree and has passed out of tho posses¬ 
sion of the tenant, it cannot again be sold in exe¬ 
cution of any other decree for rent due by tho same 

1 . A 1 R 1923 517 and AIR 1935 Pat 

113, Rel. on. [P 675 C 2] 

Ganesh Sharma, Braja Kishore Prasad 
Sinha and Ram Pratap Sinha_ 

for Appellant. 

Syed Ali Khan and Md. Hasan Jan_ 

for Respondents. 
Rowland J. — In this first appeal the 
defendant.appellant was an auction-pur¬ 
chaser of the rent-claimed tenures and the 
main question is, from what date he be¬ 
came liable for the rent. The landlord had 
obtained an earlier rent decree against Deo 
Bihari, the tenure holder, in execution of 
which the tenure was sold and purchased 
at auction by the present defendant, Chhatar 
bingh on 19th June 1933. The landlord 
brought this suit impleading both the for. 
mer tenant Deo Bihari and the purchaser 
Chhatar Singh and claiming rent for ali 
lasts (there are nine kists per year) of the 
years 1341 to 1343. Subsequently, Deo 
Bihari was discharged from the record and 
the landlord claimed rent from Chhatar 

^u D8 ^ ? n ^ y * 0r fc k 0 entire period, whereas 
the defendant contended that he was not 
liable for rent for the period before October 
1934, when he took delivery of possession. 
Relevant dates are 19th June 1933, auction 

sale; 19th February 1934, confirmation of 

sale after disallowing the objection of the 
^ 00 nu olders - This dafce corr0 spond9 fco 

20bh Phagun 1341 Fasli. Again on 19fch 
March 1934, the decree-holders appealed 

nut their appeal was dismissed under O 41 
E 11, on 20fch April 1934. The Subordinate 

Judge held that the defendant was not 

Vo.ltTl inetalm0nts accruing due before 
19fch February 1934, totalling Rs. 734 3-0 

but was liable for the kisfc of Phagun 1341 

and all subsequent kists. Another point 

was raised in this appeal, namely that the 

lower Court erred in allowing interest on 

the arrear of rent at 12| per cent. The 

latter contention need not detain us long. 

It is based on the amendment made in 1937 

to S. 67, Bihar Tenancy Act. Previous to 
that amendment the statutory rate of infce 
rest was 12| per cent, per annum. The 
amendment declares that : 

An arrear of rent shall bear simple interest at 
annum!° ° £ 81S ^ a * Uarter P« cental 


The amendment came into force on 29th 
ecember 1937 and the decree of the Sub- 
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ordinate Judge was passed on 21st Decem¬ 
ber 1937, that is to say, it was clearly a 
correct decree on the date when it was 
passed. Interest after decree has been al¬ 
lowed at 6 per cent, and no objection is 
taken to thi3. The new S. 67 does not apply 
as it is not expressed to be retrospective. 

As to the date from which the plaintiffs 
are entitled to rent there is an appeal* by 
the defendant as well as a cross-objection 
by the plaintiffs. The defendant contends 
that until he obtained delivery Disposses¬ 
sion he should not be liable to pay rent in 
the circumstances of this case because the 
delay in his getting possession of the pro¬ 
perty was due to the decree-holder having 
resisted his right as purchaser of the pro¬ 
perty by preferring an objection under Sec. 
173, Bihar Tenancy Act, alleging that the 
defendant, Chhatar Singh, was only a bena- 
midar for the judgment-debtor and the 
decree-holder sought to have the sale set 
aside on this ground. The objection being 
disallowed the decree-holder appealed and 
so, it is said, that even if the defendant is 
not entitled to be excused from paying rent 
up to October 1934 when he received deli¬ 
very of possession he should at least be 
excused from payment up to the date of 
the dismissal of the plaintiffs’ appeal to the 
District Judge; for, up to that date, even if 
it was lawful for him to take possession, 
there was the risk of the sale being set 
aside. There might be some equity in favour 
of the appellant if the decree-holder had 
obtained an order of the District Judge 
staying delivery of possession, but there 
was no such order passed and in this state 
of the facts we can find no legal basis for 
the argument. The position, it seems, is 
governed by S. 169 (1) (c), Bihar Tenancy 
Act. The decree-holder is entitled to receive 
from the surplus sale proceeds any rent 
which may have fallen due in respect of 
the tenancy between the institution of the 
suit and the date of the confirmation of the 
sale and no longer. It is quite clear then 
that from the date of the confirmation of 
the sale the only person to whom the land¬ 
lord can look for his rent was the auction- 
purchaser. 

Then it is contended that even on this 
view the Phagun kist which amounts to 
Rs. 210-13-0 should be excluded ; but the 
matter is governed by S. 53, Bihar Tenancy 
Act, which has been explained in 21 Cal 
[383. 1 Each instalment of rent is considered 

1. (’94) 21 Cal 383, Satyendra Nath v. Nilkantha 
SiDgh. 


to fall due on the last date of the period inf 
respect of which it is payable. Therefore,! 
the kisfc for Phagun must be considered to 
have fallen due on the last date of that 
month. As pointed out in this decision rent! 
is not considered as accruing from day to | 
day. The objection was raised in that case! 
that on this view it might go very hard 
against the purchaser of the tenure who 
would be made liable for rent due in res¬ 
pect of the whole of a period of time when 
he has had possession only for a part of 
that period, and it may be for a very small 
part. The answer to this objection was that 
the purchaser can always protect himself 
when making his purchase by paying for 
the property only so much as is equivalent 
to its value, regard being had to the liability 
with which it is burdened. In cross-objection 
the extreme claim that the landlord should 
get from the purchaser rent for the entire 
period in suit is manifestly untenable and is 
not pressed; but it is contended that he 
should get rent with effect from the date of 
sale and for this reference is made to S. 65, 
Civil P. C., under which the property is 
deemed to have vested in the purchaser at 
an auction sale from the time when the 
property is sold and not from the time when 
the sale becomes absolute. This provision 
in the present Code is a distinct departure 
from S. 316 of the old Code of 1882 by 
which the title to immovable property sold 
at an execution sale vested in the purchaser 
from the date of the sale certificate, that is, 
the date on which the sale became absolute. 

Mr. Hasan Jan for the cross-objectors 
relies on 18 C W N 136. 2 Here it was held 
that as a consequence of the alteration 
occasioned by S. 65, Civil P. C., the judg¬ 
ment-debtor is not liable for rent beyond 
the time when the property is sold and the 
liability of the surplus sale proceeds under 
cl. (o) of S. 169, Bihar Tenancy Act, must 
be similarly limited so as to correspond 
with this. This decision was followed without 
comment in a later case of the same High 
Court in 26 C W N 511 ; 3 but with great 
respect to the learned Judges who decided 
those cases it seems to me that their atten¬ 
tion was not drawn to S. 143, Ben. Ten. 

Act. The Code of Civil Procedure under this 
section applies to rent suits o nly subject to 

2. (’14) 1 A I R 1914 Cal 785 = 23 I 0 101 = 18 

OWN 136, Bejoy Chand Mahtap v. Sashi 

Bhusan Bose. 

3. (’19) 6AIR 1919 Cal 341 = 53 I 0 996 = 26 

OWN 511, Ramlal Das v. Bandiram 

Mokliopadhya. 


1940 


rules made under the Tenancy Act and 
subject also to the other provisions of the 
Tenancy Act. The result of this is that 
where^ there is a repugnancy between any 
provision of the Bengal Tenancy Act and 
anything contained in the Civil Procedure 
Code the special law, that is to say, the 
Bengal Tenancy Act, must be held to prevail 
and the more general enactment, that is to 
say, the Civil Procedure Code, will to that 
extent be not applicable. It is stated in the 
clearest terms in S. 169 (1) (c) that the 
decree-holder is entitled to draw from the 
surplus sale proceeds any rent which may 
have fallen due to him up to the date of 
the confirmation of the sale. I am at a loss 
to understand how it can be said that a 
contrary result can follow without conflict 
with the express words of this section, and, 
indeed, without injustice. For the judgment- 
debtor cannot be ousted from possession till 
the sale is confirmed. S. 65, Civil P. C. f 
determines priority as between purchasers 
at successive sales. I cannot suppose it is 
meant to confer on a defaulting tenant the 
privilege of rent-free occupation for so long 
as he or the decree-holder can delay con¬ 
firmation of the sale. 

But it is said that even if the decree- 
holder retains his charge on the surplus sale 
proceeds this would not deprive him of the 
remedy against the auction purchaser. In 
fact it is suggested that the present proce¬ 
dure is so beneficial to the landlord as to 
give him a double remedy. There are how¬ 
ever ^difficulties in taking this view. The 
rent is of course declared by S. 65, Bihar 
Tenancy Act, to be a first charge on the 
tenancy. Now the ordinary rule as to the 
consequences of a suit to enforce a charge 
or a mortgage is that on sale of the charged 
:or mortgaged property the purchaser ac¬ 
quires the rights of both mortgagor and 
mortgagee, so that the charge or mortgage 
sought to be enforced is extinguished. It is 
true that rent is in a special position because 
it accrues periodically and a fresh charge 
is always being created anew in respect of 
rent freshly accrued; but what we have to 
see is for what rent was the decree-holder 
enforcing a charge. I think that the only 1 

j m we can place on S. 169 (1) (c) ' 

is that he was enforcing a charge for the . 
rent not only to the date of suit but rent i 
that should accrue due up to the date of 1 
the confirmation of the sale and if that was 1 
the extent of the charge that he was en- 
forcing that will also be the extent of the j 
charge which is extinguished. The general l 
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rule is as stated in 4 P L T 640 1 and 16 
P L T 73 6 : 

It Is settled that after a holding has been once 
sold in execution of a rent decree and has passed 
out of the possession of the tenant.it cannot again 
be sold in execution of any other decree for rent 
due by the same tenant. 

The rule is not abrogated by the decisions 
which recognize one special case in which 
the purchaser may become liable to pay 
rent accruing due before the date of sale or 
of its confirmation. That case arises when 
as in 6 C W N 877^ notice has been given 
in the sale proclamation itself that the 
holding is being sold subject to a liability 
for earlier arrears of rent. The decisions of 
this Court which I cited above were con¬ 
sidered in 17 Pat 694' and with regard to 
the application of the exception. Jugal 
Kishore s case has not been accepted; but 
the general rule to which it is an exception 
has not been questioned and stands good 
The result will be that the appeal and 

cross-objection will both be dismissed with 
costs. 

Agarwala J. — I agree. 

ixsTr.k. a ppeal dismissed. 

4. (’23) 10 AIR 1923 Pat 517^8oTc^77~^- 2 
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7. (’38) 25 A I R 1938 Pat 545 = 178 I C 10=17 
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Manohar Ball J. 

Bhajan Singh and another _ 

Appellants. 


* • 

Motipur Zamindari Co. Ltd. — 

A ppeai No. 559 of 1939, Dedded°on 9th 
May 1940, from decision of Dist. Judge 
Muzaffarpur, D/. 20th February 1939 ’ 

(a) Civil P. C. (1908), S. 100 _ Question 
to area of land in .uit and correct re“al " 

don * “"“.I/ fa =‘— Findin 8 on aforesaid ques- 
apped 8h Wr ° ng U bindi "8 «“ second 

A finding by the lower Appellate Court as tn 

s WMfi;?.BE as riH « 

s«sr - 

(b) Bihar Tenancy Act (8 of 1934) S 68 
repealed by Act 8 of 1937 — Annl.V«k;ri 68 ’ 

Judgment after repeal of S. 68 ~T 

be resorted to. * ® cannot 
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Section 68 cannot be resorted to in the case of 
a judgment delivered after its repeal even though 
the suit may have been instituted prior to its re¬ 
peal by the Amending Act. [P 677 G 1] 

(c) Bihar Tenancy Act (8 of 1934), S. 67 as 
introduced by S, 9 of Amending Act 8 of 1937 
—S. 67 is not retrospective. 

Section 67 as introduced by S. 9, Bihar Amend¬ 
ing Act 8 of 1937, is not retrospective: AIR 1940 
Pat 673, Bel. on. [P 677 C 2] 

S. Mehdi Imam and Dasu Sinha — 

for Appellants. 

S. M. Saleem and S, Ali Khan — 

for Respondent . 

Judgment. — This is an appeal by the 
defendants in a rent suit brought by the 
Motipur Zamindari Co., Ltd. The suit was 
for recovery of arrears of rent for 1341 to 
1344 Fasli in respect of certain areas of 
land with a certain jama after remitting 
mafi pagri. The only defence which requires 
notice is that the area and the jama of the 
holding were not as stated by the plaintiff. 
The trial Court held that the area and jama 
of the defendants were as stated in the plaint, 
namely 15 bighas, 5 kathas and 9 dhurs with 
jama of Rs. 49-15-6. The matter was then 
taken in appeal before the learned District 
Judge of Muzafferpur who held that the 
area of the suit land was 15 bighas, 5 kathas 
and 9 dhurs and that the correct rental 
was Rs. 48-12- 3 including cess after deduct¬ 
ing one rupee as mafi pagri. This apparently 
is a finding of fact which cannot be interfered 
with by me. 

But the learned advocate for the appel¬ 
lants vehemently contended that the Courts 
below having found that there had been an 
enhancement of more than two annas in 
the rupee their judgments are vitiated and 
should be set aside. It was also argued that 
the Courts below were not justified in hold¬ 
ing that the survey entry was incorrect 
and, therefore, this was a serious error in 
law which should be corrected by this Court. 
Mr. Mehdi Imam further argued that the 
Courts below erred in law in ignoring the 
admission of the plaintiff or of his witness 
and suggests some sort of estoppel. 

I am of opinion that all these contentions 
are without any substance. The trial Court 
pointed out that it was true that the plain¬ 
tiff’s patwari stated that in the survey entry 
the area increased to 24 bighas, 17 kathas 
and the jama was increased to Rs. 81-12-0 
after survey with the consent of Sheosaran, 
ancestor of the defendants, but pointed out 
that this statement was his inference with 
reference to the village papers as he was not 
present at the time of survey and so refused 


to act upon this statement. Now it was open 
to the learned Munsif not to rely upon the 
so-called admission and the weight to be 
attached to that admission was a matter for 
that Court of fact and in this he has com¬ 
mitted no error in law. 

An estoppel was sought to be raised on 
the ground that certain rent receipts for 
1327 Fasli showed an area of 24 bighas 17 
kathas 7 dhurs with a jama of Rs. 59-15-0 
while the receipts for 1328, 1329, 1330, 

1343 and 1342 showed an area of 17 bighas 
2 kathas 11 dhurs with a jama of Rs. 40-14-0. 

The trial Court gave reasons as to why these 
receipts could not assist the defendants. It 
may be that these reasonings are not sound 
but that has nothing to do with this Court in 
second appeal. It is sufficient to say that 
the Court of fact upon a consideration of all 
the evidence came to the conclusion, relying 
upon the jamabandi of 1303, that the original 
area of the holding was 18 bighas, 11 kathas 
and 5 dhurs at a rental of Rs. 3-2-0 a bigha 
and that it was clear that no lump rental 
was fixed for a certain block of land within 
defined boundaries. From these facts he came 
to the conclusion that with the consent of 
the parties the jama was fixed at Rs. 3-2-0 
a bigha. The learned District Judge also 
considered the matter carefully and points 
out that the plaintiffs produced their jama- 
bandis from 1303 Fasli with counterfoil 
receipt books for the year 1316 to 1341 as 
also the mutation register. He examined the 
situation as indicated by the survey record 
of rights and after giving the entry therein 
a statutory presumption of correctness con¬ 
siders that in the circumstances of this case 
the error regarding the area or rental was 
most likely to have crept in because the 
new settlement alleged by the plaintiffs was 
in 1303 Fasli corresponding to 1896 A. D. 
whereas the record of rights was finally 
published in 1898 and therefore the pro¬ 
ceeding must have started about 1895. He 
agreed with the Munsif in believing the 
plaintiff’s papers as showing the correct 
situation regarding the rental and transac¬ 
tions relating to this holding and in the end 
he held : H 

I, therefore, believe that the khatian rental in 
this case was incorrect for the area shown in the 
khatian. 

Now this is a finding of fact. It may bej 
right or it may be wrong, but nonetheless 
it is a finding of fact which the Court of 
fact had complete jurisdiction to arrive at. 

I do not see any error of law which has 
been committed by either of the Courts in 
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holding that the area of the land in posses¬ 
sion of the defendants was 15 bighas.5 kathas 
and 9 dhurs and that the rental thereof was 
Rs. 48-12-3 including cess. Nor 9o I see 
any question of illegal enhancement which 
arises in view of this case. The learned 
District Judge gave relief to the defendants 
on a small point which related to Re. 1-3-3 
on account of mankhan. 

It was lastly argued that the Courts below 
were in error in giving damages to the 
plaintiff at 25 per cent, as S. 68 has been 
repealed by Act VIII of 1937 which came 
into force on 10th March 1938. Mr. Syed 
Ali Khan on the other hand argues that as 
the present suit was instituted on 23rd 
September 1937, the plaintiff’s right to 
claim damages was not affected by the 
latter legislation. He relied upon the deci¬ 
sion of this Court in First Appeal No. 121 
of 1938 1 disposed of on 27th March of this 
year where Rowland J if in delivering the 
judgment of the Bench dealt with the ques¬ 
tion which arose under S. 67, Bihar Ten. 

Act. It was pointed out by the learned 
Judge that: 

1 revious to that amendment the statutory rate 
of interest was 12$ per cent, per annum. The 
amendment declares that ‘An arrear of rent shall 
bear simple Interest at the rate of six and a quarter 
per centum per annum.’ The amendment came 
into force on 29th December 1937 and the decree 
of the Subordinate Judge was passed on 21st Decem¬ 
ber 1937, that is to say it was clearly a correct 
decree on the date when it was passed. 

In the present case the decree was passed 
on 16th July 1938, that is to say after the 
amendment came into force and therefore 
the decree was not a correct decree on the 
date when it was passed. Much reliance 
was placed by the learned advocate on the 
next observation in that judgment where it 
was observed: “The new S. 67 does not 
apply as it is not expressed “to be retrospec¬ 
tive . In the present case, however, I find 
that S. 68 had been repealed on the date 
when the Court came to deliver this judg¬ 
ment. No litigant had any vested right in 
the provisions of S. 68. That section only 
gave a discretion to the Court that: 

If, in any suit brought for the recovery of arrears 
of rent it appears to the Court that the defendant 

baa, without reasonable or probable cause, neglected 

or refused to pay the amount of rent due by him 
the Court may award to the plaintiff, in addition 
to the amount decreed for rent and costs, such 
damages, not exceeding twenty-five per centum on 
the amount of rent decreed, as it thinks fit. 

In my opinion that discretion has been 

taken aw ay by the repeal of that Section 
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and the Court in the present case could not 

resort to it as on the date of the judgment 

that section was no longer in existence. 

The Court ought to have proceeded under 

S. 67. I am bound by the decision of the 

Division Bench of this Court just referred^ 

to where it has been held that “the new 1 

S. 67 has no application as it is not expressed 

to be retrospective”. The new S. 67 was 

introduced by S. 9 of Bihar Act VIII of 

1937. It provides in the first sub-clause of 
S. 67 that: 

An arrear of rent shall bear simple interest at 
the rate of six and a quarter per centum per annum. 

The old S. 67 provided that: 

An arrear of rent shall bear simple interest at 
the rate of twelve (and a half) per centum per 
annum from the expiration of that quarter of the 
agricultural year In which the instalment falls due 
(to the date of payment or of the institution of the 
suit, whichever date is earlier). 

I, therefore, order that in lieu of damages 
which have been granted by the trial Court 
at the rate of 25 per cent, a decree should 
be given to the plaintiff in terms of the old 
S. 67 by calculating simple interest at the 
rate of 12J per cent, per annum from the 
expiration of that quarter of each agricul¬ 
tural year for the rental of each of the 
years which are the subject of the present 
suit. The office will prepare a modified 
decree on these lines. As the appellant has 
substantially failed in this appeal the appeal 
is dismissed with costs. 


G.n./r.k. 


Appeal dismissed . 


lm ^Ported in (’40) 27 AIR 1940 Pat 673, Chhatar 
Singh v. Qasim Ghani. 
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Wort and Meredith JJ. 

Bhishundeo Narain Missir and others 

—Appellants. 

v. 

Raghunath Prasad Missir _ 

. _ Respondent. 

Appeal No. 241 of 1939, Decided on 
12th December 1939, from appellate order 

of Dist. Judge, Muzaffarpur, D/- 18th 
May 1939. 

* (a) Limitation Act (1908), Art. 182 (5)— 
Application for transfer of decree to Court of 
other district-Latter Court for temporary and 
accidental reasons not having necessary juris¬ 
diction at time of transfer—Application is in 

accordance with law and is step-in-aid of 
execution. 

int^ aP f PliCati ?, n l °l transfer 01 a decree ^ a step. 
Rnnh^nl ex ®? ut * on but ln ord er to save limitation, 
auoh an application must also be an application in 

dan°p r n da “th Th0 P hraae “made in accor- 

fo "7 a ° 6S not lnolude an application 

C ° Ur v , t *? do something which either from 

, b lt “' h ° d6t8 dlrecfc kn °wledge in fact or 
from his presumed knowledge of law he must have 
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known the Court was incompetent to do. The 
presumed knowledge of law refers to knowledge of 
the general law and not to knowledge of any 
particular orders varying the pecuniary jurisdic¬ 
tion of a particular Court. It cannot be said that 
an application for transfer of a decree to a Court 
of any other district, which, for merely temporary 
and accidental reasons, has not the necessary 
jurisdiction at the particular time, is not an 
application in accordance with law. It is a step 
in aid of execution. [P 680 C 1, 2] 

# (b) Limitation Act (1908), Art. 182 (5)— 
Decree transferred to another Court for execu¬ 
tion—Certificate of non-satisfaction not receiv¬ 
ed from transferee Court—Second application 
made to decree Court for transfer is not step- 
in-aid. 

Where a decree is transferred by decree Court to 
another Court for execution, the former Court 
without receiving a certificate of non-satisfaction 
from the transferee Court cannot entertain a fresh 
application for execution. Hence a fresh applica¬ 
tion for transfer made to the decree Court is not a 
step in aid: AIU 1916 P C 16 and A IP1939 Pat 
289 , Pel. on. [P 680 0 2] 

# (c) Limitation Act (1908), S. 14 and 
Art. 182 (5)—S. 14 and Art. 182 (5) deal with 
distinct matters—For application of S. 14 it is 
not necessary that proceeding must be in 
accordance with law—Words of Art. 182 (5) 
cannot be imported into S. 14. 

Article 182 (5) and S. 14 are dealing with quite 
distinct matters. The former prescribes the terminus 
a quo, the point from which limitation shall 
begin to run ; the latter has nothing to do with 
this, and relates only to the method to be adopted 
in calculating the total time that is to be counted 
after the starting point has been fixed. Cl. (5) of 
Art. 182 has nothing to do with any period of 
time; it has only to do with a fixed point of time. 
Only five conditions have to be satisfied for the 
application of 8. 14 (2), and no condition that the 
proceeding must be in accordance with law is to 
be found in them, either expressly or by implica¬ 
tion. Nor can the words of Art. 182 (5) be imported 
into S. 14 (2), since the provisions relate to quite 
different matters. [P 681 C 1] 

#(d) Limitation Act (1908), S. 14 and 
Art. 182 (5) — Words “any application’* in 
S. 14 (2) include application for execution — 
Decree-holder prosecuting execution bona fide 
before Judge believing him bona fide, though 
erroneously, to have jurisdiction—Time taken 
by such proceeding can be excluded. 

The words “any application” inS. 14 (2) include 
an application for execution and a decree-holder 
is entitled to exclude the time during which he 
has been prosecuting his execution bona fide and 
with due diligence before a Judge whom he believed 
bona fide, though erroneously, to have jurisdiction. 
Art. 182 (5) cannot in such case bar application of 
8.14: Case law referred . [P 681 C 1,2; P 682 C 2) 

B. C. De and G. P. Shahi — 

for Appellants. 

Ganesh Sharma —for Respondent. 

Meredith J*—This is a judgment-debtor’s 
appeal from an order of the learned District 
Judge of Muzaffarpur, dated 18th May 1939 
affirming an order of the Subordinate Judge 


of Muzaffarpur, dated 14th February 1939 
dismissing an application under S. 47, Civil 
P. C., in execution proceedings. The point 
now taken is one of limitation, and the 
dates material to the determination of the 
question are as follows : 

7-8-1933 : Decree passed in favour of the 

respondent for Rs. 2264 by the 
Munsif, Second Court, Dar- 
bhanga. 

20-7-1935 : Application made to the Munsif, 

Second Court, Darbhanga, by 
the decree-holder for transfer 
of the decree for execution to 
the Munsif, Second Court, 
Muzaffarpur. 

(20-4-1935 : The Munsif, Second Court, 

Muzaffarpur, who had powers 
up to Rs. 4000 was transferred 
and was succeeded by a new 
Munsif, having powers up to 
only Rs. 1000.) 

5.8 - 1935 : The District Judge of Muzaffar¬ 
pur on receipt of the decree 
from the Munsif, Second Court, 
Darbhanga, transferred it for 
execution not to the Munsif, 
Second Court, Muzaffarpur (who 
by that time had not the neces¬ 
sary powers) but to the Munsif, 
First Court, Muzaffarpur (who 
also had no special powers). 

22-5-1936: The decree-holder filed his 

application for execution not • 
before the Munsif, First Court, 
Muzaffarpur, but before the 
Subordinate Judge, First Court, 
Muzaffarpur. 

29-5-1936: Tne Subordinate Judge, First 

Court, Muzaffarpur, returned 
the application together with 
the certificate of non-satisfac¬ 
tion and the order of transfer, 
to the applicant, on the ground 
that he had no jurisdiction. The 
same day the decree-holder re¬ 
filed it before the Munsif, First 
Court. The Munsif also returned 
the papers for presentation 
before the proper Court, on the 
ground that he had no jurisdic¬ 
tion. 

4-6-1936 : The decree-holder goes back to 

the Subordinate Judge, First 
Court, Muzaffarpur, and refiles 
his application before him. This 
time the Subordinate Judge, 
First Court, accepts it. 
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11-5-1937 : An objection made by the 

judgment.debtors to execution 
is dismissed by the Subordinate 
Judge. 

26-8-1937 : Against this order of dismissal 

there was an appeal to the 
District Judge, who, on this 
date, allowed it and dismissed 
the execution case on the ground 
that the Subordinate Judge had 
no jurisdiction, as the decree 
had not been transferred to his 
Court. 

13-4-1938 : The High Court in second 

appeal upheld the order of the 
District Judge. 

18-7-1938 : The decree-holder filed a fresh 

application before the Munsif, 
Second Court, Darbhanga, for 
transfer of the decree for execu¬ 
tion to the Subordinate Judge, 
First Court, Muzaffarpur. 

21- 7-1938 : The District Judge of Muzaf¬ 

farpur thereupon passes an 
order transferring the decree for 
execution to the Subordinate 
Judge, First Court, Muzaf¬ 
farpur. 

22- 7-1938 : The present application for 

execution is filed before the 
Subordinate Judge. 

It is contended, first, that the application 
for transfer, filed on 20th July 1935 before 
the Munsif of Darbhanga, was not a step- 
in-aid of execution within the meaning of 
Art. 182 (5), Limitation Act, because it 
was not made in accordance with law, as it 
was for transfer to a Court having no juris¬ 
diction; if this application was not a step- 
in.aid, giving a fresh start for limitation 
under Art. 182 (5), then the present applica¬ 
tion must be barred by limitation. Secondly, 
even if that application be taken to be a step- 
in-aid, the second application for transfer 
filed on 18th July 1938, before the Munsif 
at Darbhanga, cannot be taken to be a 
step-in.aid, because it was not made to the 
proper Court; as the decree had been pre¬ 
viously transferred to Muzaffarpur, and no 
certificate of non-satisfaction had been re¬ 
ceived by the Munsif, Darbhanga, he had 
no jurisdiction to entertain a fresh applica¬ 
tion for execution or for transfer of the 
decree. If the application of 18th July was 
not a step-in-aid, then the application for 
execution dated 22nd July 1938, would, in 
any case, be out of time, being more than 
three years after the application of the 20th 
July 1935. The Court below has held that 


the application of 20th July 1935 was a 
step-in-aid. It has recorded no clear finding 
with regard to the application of 18th July 
1938, but it may be presumed that it was 
its opinion that it could not have saved 
limitation, because it holds that the appli¬ 
cation of 22nd July 1938 was in time, a 3 
the decree-holder under S. 14, Limitation 
Act, was entitled to exclude the time spent 
in prosecuting his application made in 1936 
to the Subordinate Judge, this being a pro¬ 
ceeding prosecuted with due diligence in 
good faith in a Court, which, from defect 
of jurisdiction, was unable to entertain it. 

Mr. B. C. De, for the appellants, as regards 
S. 14, argued, in the first place, that S. 14 
must be read subject to Art. 182 (5), and 
not vice versa: the special provision must 
control the general provision, and S. 14 can¬ 
not be used so as to extend the limitation 
period of three years fixed under Art. 182. 
Secondly, even if that could be done, this 
is not a fit case for its application since the 
decree-holder was not prosecuting his ap¬ 
plication with due diligence in good faith. 
Good faith,” as defined in the Act, involves 
due care and attention.” It follows then, 
that there are three questions for decision : 

(1) Was the application of 20th July 1935, 
for transfer of the decree to the Court of 
the Munsif, Second Court, Muzaffarpur, a 
step-in-aid, - was it in accordance with law? 

(2) Was the application of 18th July 1938, 
a step-in-aid ? and (3) Is the decree-holder 
entitled to exclude the time spent in prose¬ 
cuting the application of 20th July 1935, 
under S. 14, Limitation Act ? 

Upon the first point, I am of opinion that 
the application of 20th July 1935 was an 
application to take a step-in-aid of execution 
within the meaning of Art. 182 (5), which 
runs as follows; 

(Where the application next hereinafter men¬ 
tioned has been made) the date of the final order 
passed on an application made in accordance with 
law to the proper Court, for execution or to take 
some step-in-aid of execution of the decree or order. 

Article 182 provides three years’ limita¬ 
tion from that date. It is, of course, settled 
that an application for transfer of a decree 
is a step-in-aid of execution, 3 P L T 422; 1 
bub in order to save limitation, such an 
application must also be an application in 
accordance with law. There are rulings to 
the effect that an application to a Court 
having no jurisdiction is not in accordance 
with law. The application whioh we are at 
pre sent considering was not, however, an 

1. (’22) 9 A I R 1922 Pat 188=67 I O 538=1 Pat 

661=3 PLT 422, Amrit Lai v. Murlidhar. 
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application of this kind. It was an appli¬ 
cation for transfer made to the proper 
Court, that is, the Munsif, Second Court, 
Darbhanga, which had passed the decree. 
It was for transfer to a Court which at that 
time had not the necessary jurisdiction, but 
which shortly before that had had it. Upto 
30th April 1935 the Munsif, Second Court, 
Muzaffarpur, had the necessary pecuniary 
jurisdiction to execute the decree. As the 
learned District Judge has observed, under 
O. 21, R. 5, Civil P. C., the original Court 
should not transfer the decree direct to the 
Second Munsif of Muzaffarpur but was 
bound to send it to the District Judge 
of Muzaffarpur under Order 21, Rule 8. 
The District Judge could then transfer the 
decree to any Subordinate Court of compe¬ 
tent jurisdiction, and was not bound to send 
the decree to the particular Court mentioned 
in the original application for transfer. There 
is nothing to show that the decree-holder 
had direct knowledge in fact that the Second 
Munsif of Muzaffarpur had ceased to exer¬ 
cise jurisdiction up to Rs. 4000. The appli¬ 
cation was not, therefore, an application to 
transfer the decree to some Court which 
could never possibly have jurisdiction to 
execute it, but was an application for trans¬ 
fer to a Court which for temporary reasons, 
not known to the decree-holder, was at that 
particular time incompetent to execute the 
decree. 

The District Judge of Muzaffarpur, on 
receipt of the application, finding that the 
Munsif, Second Court, had no longer juris¬ 
diction, could and should have transferred 
the decree to a competent Court. Instead 
of that, though he did not transfer it to the 
Second Munsif he transferred it to the Mun¬ 
sif, First Court, who also had no jurisdic¬ 
tion. It may well be that the word “Munsif” 
was merely a clerical error made in the 
District Judge’s office and what was inten¬ 
ded was a transfer to the Subordinate Judge, 
First Court, which was the proper Court to 
which to make the transfer. However, that 
may be, the application for transfer was to 
a Court which the decree-holder having 
regard to its previous history might quite 
reasonably suppose to have the necessary 
jurisdiction; and the application would have 
gone to a Court of competent jurisdiction 
but for a mistake in the office of the learned 
District Judge. What the rulings s.tate is 
that the phrase “made in accordance with 
law” does not include an application to the 
Court to do something which either from 
the decree-holder’s direct knowledge in fact 


or from his presumed knowledge of law he 
must have known the Court was incompetent 
to do. I agree with the District Judge that the 
presumed knowledge of law refers to know¬ 
ledge of the general law and not to knowledge 
of any particular orders varying the pecu¬ 
niary jurisdiction of a particular Court. It 
would be unreasonable to expect the decree- 
holder to keep track of every change in the 
pecuniary jurisdiction of Munsif’s Courts in 
other districts dependent upon the transfers 
of particular officers. In my view it cannot 
be said that an application for transfer of a 
decree to a Court of any other district which, 
for merely temporary and accidental rea¬ 
sons, has not the necessary jurisdiction at 
the particular time is not an application ini 
accordance with law. That disposes of the 
first point. 

I turn now to the second point, that is, 
regarding the application of 18th July 1938. 
It must be held, I think, that this was notl 
an application which could save limitation 
under Art. 182 (5), because it was not made 
to the proper Court, and that is one of the 
express requisites of the provision in ques¬ 
tion. Manifestly, without receiving a certi¬ 
ficate of non-satisfaction from the Court to 
which the decree had been transferred, the- 
Munsif, Darbhanga, could not entertain a 
fresh application for execution. On this* 
point there is the direct authority of the 
Privy Council in 39 Mad 640, 3 wherein it 
was laid down that an application to a Court 
asking it to do what it has no jurisdiction 
to do, is not in accordance with law or a 
step-in-aid of execution. This ruling was 
followed in 20 P L T 356, 3 wherein it was 
also held that an application for execution 
made to a Court, which has already trans¬ 
ferred the decree for execution elsewhere- 
is not a step-in-aid. I come now to the third 
point, whether the application of 22nd July 
1938, though more than three years after 
the application of 20th July 1935, can yet 
be held to be in time by the application, of 
the provisions of S. 14, Limitation Act. 

The argument that S. 14 must be read 
subject to Art. 182 (5) and cannot be used 
to extend the period of three years’ limi¬ 
tation prescribed by Art. 182, appears to 
me to be based upon a misconception. 
There is no question of extending the period' 
of three years. The question is rather of 

2. (’16) 3 A I R 1916 P C 16=36 I O 682=43 I A 

238=39 Mad 640 (PC), Maharaja of Bobbili v. 

Narasaraju Peda Baliara Simhulu Bahadur. 

3. (’89) 26 A I R 1939 Pat 289 = 180 I O 81=20 

PLT 356,Kamakhya Narain Singh v. Kalipada 

Dutfc. 
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excluding certain periods from the calcula¬ 
tion under which the three years period is 
made up. There is in fact no question of 
either provision being controlled by or sub¬ 
ject to the other. Article 182 (5) and S.14 are 
dealing with quite distinct matters. The 
former prescribes the terminus a quo, the 
point from which limitation shall begin to 
run; the latter has nothing to do with this, 
and relates only to the method to be adopt¬ 
ed in calculating the total time that is to be 
counted after the starting point has been 
fixed. Cl. (5) of Art. 182 has nothing to do 
with any period of time; it has only to do 
with a fixed point of time. It is quite con¬ 
ceivable that a proceeding might be started 
in a Court without jurisdiction by an ap¬ 
plication not in accordance with law, an 
application which could not possibly form 
a fresh starting point for limitation under 
Art. 182 (5); but that fact would not pre¬ 
vent the exclusion of the period for which 
the proceeding initiated by the application 
was being prosecuted, so long as it was 
being prosecuted in the Court without 
jurisdiction with due diligence and in good 
faith. For S. 14 (2), which relates to ap¬ 
plications, refers only in wide terms to a 
civil proceeding, whether in a Court of first 
instance, or in a Court of Appeal, against 
the same party for the same relief, and 
says nothing whatever about the proceed¬ 
ing being in accordance with law or in the 
proper Court. On the contrary, it does 
apply in express terms to a proceeding in 
a Court which, from defect of jurisdiction, 
or other cause of a like nature, is unable to 
entertain it. 

The conditions for the application of 
S. 14 (2) are five : (1) that there is another 
civil proceeding; (2) that it is against the 
same party ; (3) that it is for the same relief ; 
(4) that it is prosecuted with diligence and 
in good faith ; and (5) that the Court from 
defect of jurisdiction or other cause of a 
like nature is unable to entertain it. Only 
these five conditions have to be satisfied for 
the application of S. 14 (2), and no condi¬ 
tion that the proceeding must be in accor¬ 
dance with law is to be found in them, 
either expressly or by implication. Nor, as 
I have said, can the words of Art. 182 (5) 
be imported into S. 14 (2), since the provi¬ 
sions relate to quite different matters. That 
the words “any application" in S. 14 (2) 
will include an application for execution is 
well settled, and there are numerous cases 
where it has been held that a decree-holder 
is entitled to exclude the time during which 


he has been prosecuting his execution bona 
fide and with due diligence before a Judge 
whom he believed bona fide, though errone¬ 
ously, to have jurisdiction. 

I may refer first to a case under the 
old Limitation Act of 1859, where S. 20 
corresponded to Art. 182 of the present 
Act. Their Lordships of the Privy Council 
in 2 All 792 1 laid down that it was the 
object of the Legislature in the Limitation 
Act (14 of 1859), S. 14, with regard to the 
limitation for the commencement of a suit, 
to exclude the time during which a party 
to the suit may have been litigating, bona 
fide and with due diligence, before a Judge 
whom he has supposed to have had juris¬ 
diction, but who yet may not have had it. 
The same principle should prevail in the 
construction of S. 20 with regard to execu¬ 
tions. That view was taken before the 
second clause was enacted in S. 14. In a 
case twelve years later (in 1892), the Cal¬ 
cutta High Court laid down in 20 Cal 29^ 
that under S. 14, Limitation Act, the decree- 
holder was entitled to a deduction of all 
the time occupied in executing his decree 
in a Court having no jurisdiction, his appli¬ 
cation upon the facts of the case ^having 
been manifestly made in good faith. 

In 1900 the Calcutta High Court again 
held in 28 Cal 238*’ that a proceeding to 
enforce a decree taken in a Court, which 
was erroneously believed by the decree- 
holder to have jurisdiction, is a bona fide 
proceeding within the terms of S. 14, Limi¬ 
tation Act (15 of 1877). That was a case 
where the property at the date of the 
decree was situated within the jurisdic¬ 
tion of the Munsif’s Court at Nawabganj. 
Subsequently, by order of the Local Govern¬ 
ment, the local jurisdiction in respect of 
the thana was transferred to the Court of 
the Munsif at Malda. After the transfer 
was notified, the decree-holder, within the 
time fixed by the law of limitation, applied 
for execution in the Malda Court. After the 
sale it was found that the decree-holder 
had obtained no certificate from the Nawab¬ 
ganj Court transferring the decree for exe¬ 
cution by the Malda Court, and the latter 
had, therefore, no jurisdiction to execute 
the decree. The decree-holder then applied 
to the Nawabganj Court for a transfer, and 
wa s held to be entitled under S. 14, Limi- 

4. (’80) 2 All 792=7 I A 167=4 Bar 157 (P C) 

Hira Lai v. Badri Dag. * 

5. ( 93) 20 Cal 29, Rajballabh Sahay y. Jai Krishna 

Prasad. 

8. (•01) 28 Cal 238=5 OWN 150, Jahar v. Kaminj 

Debi, 
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fcation Act, to a deduction of the time dur¬ 
ing which the application erroneously made 
to the Munsif of Malda had been pending, 
as the proceeding had been taken in good 
faith. Their Lordships observed that the 
District Judge bad wrongly held that ignor¬ 
ance of law, that is to say ignorance on the 
part of the decree-holder that his Applica¬ 
tion could only be made in the Nawabganj 
Court, prevented his pleading good faith 
within the terms of S. 14, Limitation Act. 
The case in 2 All 792 1 was, they said, an 
authority to the contrary. They observed 
further that in 2 All 792 4 their Lordships 
of the Privy Council had pointed out that 
in that case the Judge himself believed he 
had jurisdiction and acted accordingly, and 
so also in the case before their Lordships. 
So also, I should observe, in the present 
case, for the Subordinate Judge, Muzaf- 
farpur, entertained the application on the 
second occasion and dismissed the objection 
of the judgment, debtors. It was only when 
the case came to the District Judge on 
appeal that it was held that the Subordi¬ 
nate Judge had no jurisdiction. 

In 11 I C 338/ where the Sub-Court at 
Ellore had transferred its decree for execu¬ 
tion direct to the Special Assistant Agent 
instead of to the Agent, Godavari; where 
that order having been set aside an appli¬ 
cation was filed in the proper Court, the 
applicant was held entitled to a deduction 
of the time spent between the date of order 
of transfer to the wrong Court and the date 
of return of the proceedings to the right 
Court in accordance with an appellate 
order, and that ho must be deemed to have 
been bona fide prosecuting his application 
for execution within the meaning of S. 14, 
Limitation Act, as he was not responsible 
for the order of the Court transferring the 
decree to a wrong Court. Here, I may re¬ 
mark that in the present case the decree- 
holder was not responsible for the fact 
that the District Judge finding the Munsif, 
Second Court, Muzaffarpur, no longer had 
jurisdiction, wrongly transferred the decree 
to the Munsif of First Court instead of to 
the Subordinate Judge, First Court. 

Coming to the present Limitation Act 
(IX of 1908), it was held in 14 Lah 106 s that 
the wording of sub-s. (2) of S. 14, Limita¬ 
tion Act, is comprehensive enough to cover 

7. (’Ll) 11 J C 338, Kakamani Rayappa v. Kotta 
Venkanna. 

S. (’32) 19 A I R 1932 Lah 531 = 138 I C 646 = 

14 Lah 106 = 33 P L R 740, Kala Singh v. 
Gehoa Singh. 
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all applications and is therefore applicable 
to bona fide applications for execution, if 
they have been filed and presented in a 
wrong Court in circumstances described in 
that section. In 26 Bom L R 470 9 where it 
was found on appeal that certain procee¬ 
dings in the Haveli Court were without 
jurisdiction, it was held that the decree- 
holder was entitled to exclude the time 
8pent in prosecuting those proceedings under 
S. 14 (2), Limitation Act 1908, since he 
ought not to suffer because when the pro¬ 
per proceedings were in the Vadgaon Court, 
the Judge sitting in the Haveli Court had 
wrongly entertained the darkhast. In my 
view, there can be no doubt about the pro¬ 
position that S. 14 (2), Limitation Act/ 
applies to execution proceedings in suitable 
cases, and Art. 182 (5) cannot in such cases! 
bar its application. 

In support of the contention thatS. 14(2) 
should not be applied in the present case, 
as the proceedings were not in good faith, 
reliance is placed on 101 I C 674, 10 a case 
of this High Court. That was a case where 
the execution petition had been filed in the 
Court of the Munsif, First Court, Purnea, 
though the decree had been passed by the 
Court of the Subordinate Judge, and there 
had been two previous execution proceed¬ 
ings, both in the Court of the Subordinate 
Judge. It was held that the decree-holder 
was not entitled to exclude the time spent 
in the Court of the Munsif. It was pointed 
out that “good faith" for the purposes of 
the Limitation Act wa3 defined in S. 2(7): 

Nothiug shall be deemed to be done in good 
faith which is not done with due care and atten¬ 
tion. 

In the case under consideration the decree 
on the face of it showed that it had been 
passed by the Subordinate Judge. The 
decree-holder postponed action till the very 
last moment and though the decree was 
staring him in the face as one of the Subor¬ 
dinate Judge, his agent negligently filed the 
execution application in the Munsif s Court. 
Clearly they observed, such an act could 
not be said to be done with due care and 
attention. The District Judge had found 
that the decree-holder had acted in good 
faith; that, however, they held, was a ques¬ 
tion of mixed law and fact which the High 
Court could go into in second appeal. In 
that particular case, therefore, S. 14 was 

9.T’¥5) 12 a I R 1925 Bom Tl3 = 85 I O 778=26 
Bom L R 470, Pandu Dagadu v. Jamnadas 
Chotumal. 

10. (*27) 14 A I R 1927 Pat 256 = 101 I O 674 = 8 
PLT 561, Fazlul Jamil v. Halal-ud-din. 
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nob applied, though there was clearly an 
implication that it could have been applied 
if the decree-holder had acted in good faith. 
The facts of that case were quite dissimilar 
bo those of the present case. In the present 
case aho, however, the District Judge has 
recorded an express finding that the decree- 
holder was prosecuting the proceedings in 
the Court of the Subordinate Judge in 1936 
in good faith. With regard to this finding, 
I shall only say that, whether it is a correct 
finding, in so far as it is a finding of fact, is 
a point which does not concern us in second 
appeal; and in so far as it may be consider¬ 
ed a finding of law, there is nothing in the 
case upon which it could be held that it is 
legally wrong. 

In my view the decree, holder in the 
present case is clearly entitled to exclude 
the time spent in prosecuting his case in 
wrong Courts. The exclusion of even two 
days would make the present application 
of 22nd July 1938, an application within 
time, always provided that the application 
of 20th July 1935 was a step.in-aid. I have 
held that it was so. Even, however, had it 
not been possible to come to that finding, 
the present application would still be in 
time, for a reason which I shall now state. 
The time to be excluded under S. 14 (2) is 
from 20th July 1935 to 13bh April 1938, the 
date when the High Court finally affirmed 
the order of the District Judge holding that 
the Subordinate Judge had no jurisdiction ; 
that is to say, the decree-holder is entitled 
to an exclusion of about two years and nine 
months. If two years and nine months be 
excluded, the application of 22nd July 1938 
was in time, even calculating from the date 
of the decree, which, as I have said, was 
passed on 7th August 1933. I would dismiss 
the appeal with costs. 

Wort J. — I agree. 

D.S./r.k. Appeal dismissed. 
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Wort and Manohar Lall JJ. 

Karnidan Sarda and another — 

Defendants — Appellants. 

v. 

Sailaja Kanta Mitra , Plaintiff and 
another l Defendant — Respondents. 

Appeals Nos. 43 of 1937 and 30 of 1939, 
Decided on 8bh March 1940. 

(a) Evidence--. Cross-examination — Witness 
not cross-examined — His evidence must be 
accepted. 

It cannot be too strongly emphasized that the 
system of administration of justice allows of cross- 


examination of opposite party’s witnesses for the 
purpose of testing their evidence, and it must be 
assumed that when the witnesses were not tested 
in that way, their evidence is to be accepted unless 
of course there are any inherent improbabilities. 

[P 685 C 2] 

(b) Partnership Act (1932), S. 4 — Contract 
business — Plaintiff to advance money to defen¬ 
dant and to keep accounts—Plaintiff to receive 
interest at 12 per cent, on his advances as 
share of profits and to exercise some control 
over business—Interest on advance is not share 
of profits—Transaction held not partnership. 

The plaintiff purporting to enter into partnership 
in contract business carried on by the defendant 
agreed to make advances for the use of the business. 
He was to keep accounts, exercise some control over 
the business and to receive 12 per cent, interest on 
his advances as the share of his profits of the 
business. He was also authorized to receive pay¬ 
ments of the bills due to the defendant on account 
of the contracts executed by him and to grant 
receipts in his own name as agent: 

Held that the interest could not be said to be a 
share of the profits, as it did not depend in any 
way on whether profits were made and that the fact 
that the plaintiff was given certain control over 
the business and specifically authorized to grant 
receipts as agent did not by itself constitute the 
transaction as partnership: I A Sup Vol 86 (PC), 
Kxpl. [P 686 C 1, 2J 

(c) Contract Act (1872), Ss. 23 and 28— 
Claimant under O. 21, R. 58, Civil P. C., with¬ 
drawing claim based on hatchitha and agreeing 
not to file suit under O. 21, R. 63, Civil P. C. 

—Decree-holder agreeing not to press his peti¬ 
tion to Court for enquiry as to genuineness of 
hatchitha alleged by him to be forged — 
Agreement falls under S. 23—Its enforcement 
is not barred by S. 28. 

Where a claimant under O. 21, R. 58, Civil 
P. C., withdraws his objections based on a hatchi¬ 
tha and agrees not to institute a suit under O. 21, 

R. 63, Civil P. C., in consideration of the decree- 
holder’s undertaking not to press his petition to 
the Court for enquiry into the genuineness of the 
hachitha alleged by him to be a forged document, 
the agreement is void under S. 23, Contract Act 
A I R 1917 Pat 454, Ref.; (1892)1 Ch. 173; AIR 
1930 P C 100 and 38 Cal S80, Rel. on. [P 689 C lj 
Obiter — S. 28, Contract Act, is no bar to the 
enforcement of the aforesaid contract : A I R 1934 
Pat 644, Rel . on; Case law ref erred. [P689 C 1, 2] 

(d) Deed — Construction of. 

It is not the description given by the parties to 
the deed that determines the character of the deed 
but the provisions contained therein, on a proper 
construction placed on them. [p 685 C 2] 

Sir M. N. Mukherjee and R. S. Chatterjee 

— for Appellants. 

P. R. Das, S. C. Mazumdar, S. C. Ghosh, 

B. 0. Ghosh, Prem Lall, P. N. Sanyal 
and Ramanugrah Narain — 

for (Respondents. 
Wort J_This is an appeal by defend¬ 

ants 2 and 3 and arises out of a suit in 
which a fund, which has been paid into 
Court by the Bengal Nagpur Railway is in 
dispute. The fund represents sums of money 
owing by the Bengal Nagpur Railway to 
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defendant 1 for contract business done by 
defendant 1 for the Railway Company. The 
plaintiff's claim to the fund is based on a 
deed of hypothecation dated 12th February 
1935. The defendant-appellants’ right to 
this money is based upon an attachment 
obtained by them on or about 3rd April 
1935 in execution of a decree for Rupees 
43,000 odd. 

It will be necessary, in order to indicate 
the points raised in the Court below as also 
in this Court, to state the facts briefly. On 
13th September 1933, the defendant-appel¬ 
lants brought a suit (Money Suit No. 120 
of 1933) and obtained attachment before 
judgment of defendant l’s immovable pro¬ 
perties and the bills passed in his favour for 
payment. The ad interim attachment was 
obtained on 14th September 1933 ; but on 
6th November 1933, in the presence of 
defendant 1, these bills were released from 
attachment, although the attachment of 
other immovable properties was confirmed. 
The suit was eventually decreed on 3rd 
April 1935, and it was upon that date (the 
actual date is not before me) that this at¬ 
tachment, upon which the defendants-ap- 
pellants rely, was made. On 12th July 
1935, the present plaintiff put in a claim 
case under O. 21, R. 58, Civil P. C. It was 
the case of the plaintiff that he had advanced 
sums of money to defendant 1 to finance 
his contracting business which he was car¬ 
rying on for the Bengal Nagpur Railway. 
The claim case which the plaintiff started 
was supported by hatchitha representing 
the sums of money alleged to be advanced 
by the plaintiff to defendant 1. The case 
came on for hearing in January 1936, and 
after evidence had been adduced, the plain¬ 
tiff (claimant) asked for leave to withdra»w 
his claim and the Court granted the leave 
asked for on 11th January 1936. Two days 
later the claimant (plaintiff) withdrew from 
the Court the hatchitha which as I have 
stated he adduced in evidence to support 
his claim case. 

The surrounding circumstances are vari¬ 
ously stated, but it was quite clearly the 
case of the defendant-appellants that they 
were of the opinion (rightly or wrongly) 
that this hatchitha was a forged document, 
and that they proposed to petition the 
Court to make an inquiry with a view to 
prosecuting the plaintiff. Their case was 
that it was in consideration of their not 
proceeding with their petition in this regard 
that the plaintiff withdrew his claim and 
agreed not to bring a suit under O. 21, 


R. 63, Civil Procedure Code. Whether that 
is so or not has to be determined. In any 
event the suit out of which this appeal 
arises was commenced seven days after 
the withdrawal of the hatchitha from the 
Court by the plaintiff, i. e., on 20th Janu¬ 
ary 1936. 

In the meantime certain transactions had 
taken place between defendant 1 and the 
plaintiff. Item 1 of the hatchitha account 
was on 11th January 1934, that is, four 
months after the defendants had instituted 
their suit against defendant 1 for money 
being Rs. 40,000 odd. Details of the case, 
apart from those I have already stated, are 
quite irrelevant for the purpose of this 
appeal. On 26th February 1934 the plain¬ 
tiff and defendant 1 entered into a deed, 
described as the deed of partnership (Ex. 6), 
and then on 12th February of the following 
year the deed of hypothecation was exe¬ 
cuted. It recites amongst other things that 

Whereas the total sum of Rs. 9500 is now due 
and owing by the mortgagor to the mortgagee as 
per details hereinbefore mentioned now this inden¬ 
ture witnesseth that the mortgagor in considera¬ 
tion of the premises doth hereby agree and promise 
to repay the said sum of Rs. 9500 with interest 
thereon at the rate of Rs. 12 per cent, per annum; 

and then lafcer: 

That as security for the said loan the mortgagor 
doth hereby hypothecate all the bills both final 
and on account submitted to the Railway Com¬ 
pany for the contract works already done and also 
the bills that will be submitted to the Bengal 
Nagpur Railway Company Limited for the works 
at hand as per details given in schedule hereto. 

It was recited in that hypothecation deed 
that the deed of partnership entered into 
on 26th February had not been carried out. 
The actqal words are: 

WHEREAS BY AN INDENTURE OF PART¬ 
NERSHIP executed between the parties hereto on 
twenty-sixth day of February one thousand nine 
hundred and thirty-four but it was never carried 
into effect nor was it acted upon by the mortgagee 
except for the purposes of advancing money in order 
to enable the mortgagor to carry on the business and 
the said partnership has since dissolved, etc. etc. 

It was upon this deed of hypothecation 
that this suit was brought. A number of 
points were argued in the Court below and 
they are argued in this appeal. The learned 
Judge in the Court below overruled the 
contentions of the defendant-appellants and 
has given a decree to the plaintiff. Hence 
this appeal. 

The first point argued was that the suit 
was not maintainable by reason of the rela¬ 
tionship of partners which existed between 
the plaintiff and defendant 1 and by reason 
of the agreement arrived at in the claim 
case between the plaintiff and defendants 2 
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and 3 (appellants). The agreement in the 
claim case was, as I have said, that the 
plaintiff undertook not to bring a suit under 
O. 21, R. 63, Civil P. C. Secondly it is 
contended that this deed of hypothecation is 
nothing more than an arrangement to delay 
and defeat creditors within the meaning of 
S. 53, T. P. Act. The last question, apart 
from the question of fact, to which I shall 
refer, is that the so-called deed of hypothe¬ 
cation gave no rights to the plaintiff what¬ 
ever, and that unless there was an assignment 
of these bills the plaintiff would have no 
right or title to them, and therefore there 
would be no priority in favour of the plain, 
tiff with regard to them; and indeed the 
defendant-appellants by reason of their 
attachment were entitled to them. 

One of the main contentions to which I 
shall refer, before dealing with the points 
which I just stated, is a question of fact, 
more particularly relating to the allegation 
that this was a case of preference of one 
creditor to the other, or a preference by 
reason of which the creditors of defendant 1 
were delayed, was that these sums of money 
alleged to be advanced by the plaintiff to 
the defendant were fictitious; that it was 
merely an arrangement made between 
defendant 1 and the plaintiff for the pur¬ 
pose of defrauding defendants 2 and 3, 
who had obtained an attachment against 
defendant 1. In my judgment the evidence 
with regard to this matter is one-sided. 
Sir Manmatha Nath Mukher jee appearing on 
behalf of the appellants took us through 
the hatchitha and pointed out what appear¬ 
ed to be certain discrepancies. He also 
contended that the Court ought to have 
drawn the inference from the hatchitha 
itself that the sums of money alleged to be 
advanced by the plaintiff to defendant 1 
were non-existing. It was pointed out that 
(as evidenced by the hatchitha) the Ben¬ 
gal Nagpur Railway paid cheques to defen¬ 
dant 1, and therefore it is quite impossible 
to conclude that there was any reason why 
the plaintiff should advance the sums alleged 
to defendant 1. In my judgment the argu¬ 
ment may be dismissed by one reason alone. 

If there was anything in the hatchitha 
account which was questionable or raised 
doubt in any sense of the term, the only 
person or persons who could explain those 
matters was the plaintiff or his witnesses. 
Now, although the plaintiff was cross-exa¬ 
mined at considerable length, the defen¬ 
dant appellants consistently avoided asking 
questions on these particular matters. It 


cannot be too strongly emphasized that the 
system of administration of justice allows 
of cross-examination of opposite party’s 
witnesses for the purpose of testing their 
evidence, and it must be assumed that 
when the witnesses were not tested in that 
way, their evidence is to be accepted unless 
of course there are any inherent improba¬ 
bilities. If we were to come to a conclusion 
that the argument presented to us by the 
appellants in this matter should be accept¬ 
ed, it would be impossible to support such 
a judgment by any juristic reasons. In my 
judgment, so far as the appellants’ case 
depends upon any question of fact, it must 
be decided in the same sense as the learned 
Judge in the Court below has decided it, 
and I must come to the conclusion that 
these sums of money were in fact advanced 
by the plaintiff to defendant 1. 


inow l come to the question of partner¬ 
ship.^ The appellants rely upon the deci¬ 
sion in 26 I A 32. 1 The substance of that 
decision is that a Court cannot order 
partnership moneys recovered from the 
debtors of the firm to be paid over by the 
receiver to one partner to the exclusion of 
the others without taking accounts of the 
partnership. There can be no dispute in my 
judgment in regard to that proposition. 
But the contention that this action cannot 
be maintained by reason of the existence of 
the relationship of partnership between the 
plaintiff and defendant 1 cannot be supported 
for more than one reason. The first reason 
and the one which appears to me to be most 
conclusive is that of the existence of the 
recital in the hypothecation bond or 'Inden¬ 
ture of Mortgage’ (as it is described) of 
12th February 1935. It is recited there (as 
I have already said and do not intend to 
repeat in detail) that the partnership was 
not acted upon. The evidence with regard 
to this matter was one-sided. There is no 
suggestion by the appellants that there is 
anything in the case which would lead us to 
the conclusion that the recital in that bond 
is anything but true. That would be a com¬ 
plete answer to the plaintiff’s contention. 
But there are other answers. The document 
of 26th February 1934, on a proper con¬ 
struction, does not disclose the relationship 
of partners between these parties. It is 
trite law to state that it is not the desorip. 
tion given by the parties to the deed that 
determines the question but the provisions 
contained therein, on a pro per construction: 

1. Bhug wandas v. Rivett-CJarnac, (1899) 23 Bom 
544=26 I A 32=7 Bar 451 (P C). 
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placed on them. S. 4, Partnership Act (9 of 
1932) defines ‘partnership’ as 

the relation between persons who have agreed to 
share the profits of a business carried on by all or 
any of them acting for all. 

Section 6 of the Act provides : 

In determining whether a group of persons is or 
is not a firm, or whether a person is or is not a 
partner in a firm, regard shall be had to the real 
relation between the parties, as shown by all rele¬ 
vant facts taken together. 

Explanation 1 : — The sharing of profits or of 
gross returns arising from property by persons 
holding a joint or common interest in that pro¬ 
perty does not of itself make such persons partners. 

Explanation 2 .—The receipt by a person of a 
share of the profits of a business, or of a payment 
contingent upon the earning of profits or varying 
with profits earned by a business, does not of 
itself make him a partner with the persons carry¬ 
ing on the business. 

Clauses (b), (c) and (d) of Expln. 2 are 
not relevant to the matter before us. The 
provisions of this so called partnership deed 
were as follows : the defendant first party 
undertook to keep accounts; the plaintiff 
was entitled to supervise the work from 
time to time ; books of account kept by the 
first defendant were to be inspected by the 
plaintiff from time to time; and there were 
even other provisions which gave the plain¬ 
tiff a certain control with regard to the 
business of the defendant first party. Then 

cl. (v) of the partnership deed says : 

That the said Sailaja Kanta Mitra of the second 
part will keep proper accounts of all moneys 
advanced by him and the payments received by 
him on account of the bills, 

and cl. (vi) provides : 

That the said Sailaja Kanta Mitra of the second 
part will deduct the amounts advanced by him 
with interest at rupees twelve per cent, per annum 
from the amounts that will be collected by him 
and the amount of interest received will be his 
share of the profits in the said contract business. 

We are nofc concerned with the other 
provisions. Looking at this document in the 
light of the provisions of S. 4 and S. 6 t Part¬ 
nership Act, it is first to be observed that 
there is no share in the profits as such. 
The plaintiff was to be paid interest on his 
advances at 12 per cent, per annum. It was 
certainly described as his share of the 
profits. But whatever name the parties gave 
to it, it could not possibly be said that this 
;was a share of the profits. The defendant 
might have been insolvent, he might have 
been carrying on the business at a loss, 
even so the plaintiff would be still entitled 
to his 12 per cent, interest, that interest 
not depending in any way on whether pro¬ 
mts were made. To repeat myself, it would 
be impossible to come to the conclusion in 
those circumstances that there was a share 


of the profits and even had there been, a 
partnership would not have been neces-j 
sarily brought into existence having regardj 
to what S. 6, Partnership Act, lays down— 
a section which substantially reproduces! 
the English law with regard to this matter. 
There was a certain control which the 
plaintiff was to exercise over the business. 

Now in this connexion, and with regard 
also to another point urged by Sir Man- 
matha Nath Mukherjee reliance was placed 
upon the decision in I A Sup Vol 86. 2 
There the Rajah who was alleged to be a 
partner of the firm of British merchants 
had certain control over the business. Even 
so, their Lordships of the Judicial Com¬ 
mittee of the Privy Council held that no 
partnership existed. The appellants rely 
more particularly upon the last two para¬ 
graphs of the judgment in that case where 
reference is made to the question of agency, 
and it is contended by the learned advocate 
who appeared on behalf of the appellants 
that as the plaintiff here was an agent for 
the first defendant for some purposes, it 
necessarily followed that the relationship 
of partners existed between them. The 
provisions relied upon are those contained 
in cl. (iv) of the Indenture of Partnership: 

That all the bills for the works already done or 
that will be done hearafter in connexion with the 
said contract business will be made in the name of 
the said Raj Gobind Singh of the first part but the 
said Sailaja Kanta Mitra of the second part alone 
is authorized to take payments of all the bills that 
have already been submitted or that will be sub¬ 
mitted hereafter and on receipt of payments there¬ 
for, grant receipts in his own name as agent for 
and on behalf of the said Raj Gobind Singh and 
such receipts will exonerate the company from all 
liabilities under the bills for which the receipts 
will be granted. 

Now, the inclusion of that provision 
in the so-called partnership deed in my 
judgment is one of the most conclusive 
arguments against the suggestion here that 
the partnership existed. The agency of the 
partners arises not by reason of contract) 
but by reason of the existence of partner¬ 
ship,' and the fact that it was necessary 
to include a provision of this kind rather 
indicates that the persons were not part¬ 
ners, or, at any rate, whatever they may 
have called themselves they understood 
that that relationship did not exist between 
them. The authority to which I have re¬ 
ferred is no authority for the case argued; 
and the passage in the judgment on which 

2 (’72) I A Sup Vol 86=18 W R 384=10 Bong DR 
312=9 Moo P G (N S) 214 = 3 Sar 168 (P C), 
Mollow, March & Go. v. The Court of Wards. 
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reliance is placed by the appellants does 
not support the contention put forward, as 
that passage is prefaced by the following 
observation of Sir Montague Smith who 
delivered the judgment of their Lordships 
of the Privy Council : 

It was strongly insisted for the appellants that 
u a true partnership' had not been created under 
the agreement, the Watsons were constituted by it 
the agents of the Raja to carry on tho business, 
and that the debt of the plaintiffs was contracted 
within the scope of their agency. 

Ifc is in relation to that matter that the 
last two paragraphs of the judgment which 
are relied upon by the appellants were 
uttered. In my judgment there was no 
relationship of partners between these par¬ 
ties by reason of this deed; and, secondly, 
even if the partnership existed, it had not 
been acted upon, to use the words of the 
parties at the time the hypothecation deed 
was entered into. These observations answer 
the contention that the suit is not main¬ 
tainable by reason of this alleged relation¬ 
ship. Now I come to the question of the 
agreement made by the plaintiff of not 
pursuing his remedy under O. 21, R. 63, 
Civil P. C. In the view that I take of the 
matter, the appellants are on the horns of 
a dilemma with regard to this matter. The 
claim under O. 21, R. 58 was heard. The 
Judge said towards the end of his order 
dated 11th January 1936: 

Case closed. Arguments of both parties heard. 

Subsequently claimant files a petition praying for 

permission to withdraw the claim when the Court 

is about to rise. Ordered: claim be withdrawn 
No costs. 

On 13fch January 1936, two days after 

the order which I have just read, there is 
this order : 

Claimant files a petition praying for return of 
documents exhibited in this case. Opposite party 

has got no objection to it. Ordered: let the docu¬ 
ment be returned. 

The document referred to is the hat- 
chitha. Karnidan Sarda, who was witness 1 
for the defendant, made this statement : 

After the arguments I compared such stamps 
with the 1934 stamp and found it to be different 
and the type of the stamp affixed to the hatchitha 
was found on enquiry not to be in vogue at the 
time or year of its execution. I instructed mv 
pleaders Suresh Babu and Manindra Babu accord¬ 
ingly .... I instructed the pleader to file petition 
in Court. Thereafter Lalit Babu’s son and Profullo 
Bahu, advocate, came to my pleaders. Haridas 
Babu and Profulla Babu both said they would 
withdraw the claim. Thereafter the petition with¬ 
drawing the claim was filed as the Court was goinc 
home after rising. It was on a Saturday. Kamal 
Lalu on behalf of claimant filed petition on next 
Monday for taking back the documents. Again 
says the petition was objected to. Thereafter I 
proposed to the plaintiff that the petition would 
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not be allowed to be filed unless plaintiff gave me 
undertaking that he would never institute a suit. 
My petition of objection was not filed because 
plaintiff gavo me an undertaking in writing to 
the Court that he would not file any suit (I assume 

it means that, although the words recorded are_ 

he would not file any institute’). 

Jafcindra Mohan Dufcfca, one of the 
pleaders called on behalf of the defendant 
made this statement: 

I met Haridas Babu, son of Lalit Babu, and 
requested him to insert such undertaking in order 
to avoid criminal prosecution of his brother and 
unpleasantness of this kind. But Plaridas Babu 
did not agree to pay Rs. 10 as fee paid by Karnidan 
to hi 3 pleader Amar Babu. At my request Amar 
Babu returned his fee which X made over to 
Karnidan and thus the matter was brought to a 
close. Tho petition for a contemplated criminal 
aotion was withheld accordingly. The other peti- 

Court C ° ntalnlDg SUCh undortakiD g was filed in 

_ The witness in cross-examination said: 

did not read the petition for contem¬ 
plated prosecution but I was told by some- 
body about it." Witness 3 for the defendant, 
Amrendra Nath Mukharji, states : 

inVu™ 1 ^ Br ‘Ml in . Janu ary 1936, when I was 

Magistrate’s Court, defendant 2 
gave me a petition and vakalatnama to be moved 

hlt° r b)tl! h 3 Z itb a view to have some 

hatchitha or chithas filed by Sailaja Hitter to be 

kept in Court s custody for Court’s enquiry because 
it was a suspicious piece of document. 

I must say that I find it dfficult to 
ascertain from that evidence, which I read 
in detail purposely, exactly what the facts 
were. It seems to me, judging by the state¬ 
ment which I have read, that the agree- 
ment to withdraw the application under 

nod ' * ?, 8 WaS made on llth January 
xydb and if any agreement was arrived at 

at all with regard to not bringing a suit it 
must have been arrived at on 13th January 
two days afterwards, when the question 
arose as to the withdrawal from the Court 
of this hatchitha which the defendants had 
suspected. It is difficult to see how any con¬ 
sideration existed at all with regard to this 
agreement that the plaintiff would not 
bring a suit. One thing is quite clear that 
apart from the petition of the plaintiff dated 
13th January 1936, there is no agreement 
m writing by him not to bring a suit. The 

P6 in ^ d p at0d January 1936 runs thus : 

In the above suit it is submitted on behalf of the 
r a D „V h b at 33 ‘u® olaimaDt ha3 withdrawn hi.= 
under OlK fVrn the d e^.holders 

Sttacasssjar*■ * 

Apart from that petition there is nothing 
(as I was saying) in writing to suggest that 
any such agreement was made. It“is quite 
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clear that even if such an agreement was 
made, it was made on 13th January, and it 
was made in consideration of the defendants 
allowing the plaintiff to withdraw the hat- 
chitha. I cannot myself see how there 
could be any consideration at all. The 
plaintiff was absolutely entitled to withdraw 
the hatchitha ; no consent of the defendants 
was necessary ; and if there was any consi¬ 
deration at all it must be deemed to have 
been an agreement by defendants 2 and 3 
not to proceed with their petition which 
they were about to present to the Court, 
calling upon the Court to investigate the 
question of the hatchitha which they con¬ 
tended was a forgery. If we are to take the 
evidence of the defendants at its face value, 
:it seems to me that the necessary conclu¬ 
sion is that if an enforceable agreement 
was made — enforceable in the sense that 
consideration passed—it was an agreement 
by the defendants not to pursue their case 
with regard to a criminal prosecution. 

It is contended by the respondents that 
such an agreement is met by S. 23 and S. 28, 
Contract Act. S. 23 of the Act provides : 

The consideration or object of the agreement 
is lawful, unless it is forbidden by law, or is of 
such a nature that, if permitted, it would defeat 
the provisions of any law, or is fraudulent; or 
involves or implies injury to the person or pro¬ 
perty of another; or the Court regards it as im¬ 
moral, or opposed to public policy. In each of 
these cases the consideration or object of an agree¬ 
ment is said to be unlawful. Every agreement of 
which the object or consideration is unlawful is 
void. 

The appellants in this connexion rely 
upon a decision of this Court in 2 Pat L J 
630. 3 There the decision was that when an 
agreement was come to on a mere threat to 
prosecute or on an apprehension that prose¬ 
cution would take place, such threat or 
apprehension would not be sufficient to 
vitiate the agreement. The learned Judges 
there (Chapman and Jwala Prasad JJ.) 

quite clearly laid down that: 

Where the consideration for an agreement is a 
promise not to prosecute for an offence which is 
not compoundable, the agreement is not enforolble 
by law, but this limitation of freedom of contract 
should only be enforced where it is quite clear that 
the consideration for the agreement was such an 
illegal promise. 

I have come to the conclusion that this 
agreement, whether there was a mere threat 
to prosecute or the prosecution had actually 
started, (if we are to rely upon the defen¬ 
dants* case) was in consideration of the 
fact that the defendants would not press 

3. (*17) 4 A I R 1917 Pat 454=41 I 0 812=2 
Pat L J 630, Sukhdeo Das v. Mangal Chand. 


their petition asking the Court not to 
enquire into the genuineness of this hat¬ 
chitha produced by the plaintiff. Now the 
leading case with regard to this matter is 
(1892) 1 Ch. 173 4 followed by the Privy 
Council in 571A117. 6 In the latter case the 
plaintiff complained against various persons, 
being some of the principal defendants in 
the suit, alleging that they had committed 
certain non-compoundable offences. The 
Magistrate directed the complainant to 
prove his case, and then disputes between 
the parties were referred to arbitration. 
The Subordinate Judge in trying the suit 
came to the conclusion that the agreement 
was not for the purpose of getting a judi¬ 
cial decision but was merely brought into 
existence to placate one of the parties 
named Birendra and to induce him to 
withdraw the criminal proceedings. The 
High Court, however, came to an opposite 
conclusion and held that there was no 
attempt to tamper with the administration 
of justice. The Judicial Committee, how¬ 
ever, came to an opposite conclusion. I 
might at this stage add that one of the 
contentions was that there could not be 
any question that there had been any 
illegal consideration, because it could not 
be said to be prosecution unless a summons 
had been taken out against the parties 
complained of. Their Lordships of the 
Privy Council made this observation: 

It may well be said that a prosecution only 
commences if the summons is issued and that 
before that stage is reached a complainant cannot 
be said to have dropped a prosecution. 

But their Lordships went on to observe 
that they did not deoide that question. 
What they were called upon to decide was 
whether any part of the consideration of 
the reference or the ekrarnama was unlaw¬ 
ful, and not whether any prosecution 
within the meaning of the Code of Crimi¬ 
nal Procedure had been started or not. If 
it was an implied term of the reference or 
ekrarnama that the complainant would not 
be further proceeded with, then in their 
Lordships’ opinion the consideration of the 
reference or ekrarnama as the case may be 
was unlawful. And then they proceeded to 
rely upon the case in (1892) 1 Ch 173. 4 
I should have said that in this connexion 

4. (1892) 1 Ch 173=61 BJ Ch 138=65 BT685= 

40 W R 273=17 Cox O 0 389, Jones v. 
Merionethshire Permanent Benefit Building 
Society. 

5. (’30) 17 A I R 1930 P C 100=123 I C 187=57 
I A 117=57 Cal 1302 (PC), Kaminl Kumar v. 
Birendra Nath. 
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reference was also made to 38 Cal 880.° Another decision relied upon was 8 Cal 
Later they proceeded to say, though not in 455. 9 There a decree had been obtained. 


express terms, that in consideration of the 
executants admitting the share of the plain¬ 
tiffs they would not proceed with the 
charges laid against the accused. If any 
authority is needed, this in my judgment 
is the clearest possible authority on the 
point contended for by Sir Manmatha Nath 
Mukherji that (even if we are to hold con- 
• trary to his contention on that point as 
regards the necessity of starting a prosecu¬ 
tion) it was not an illegal consideration. 
In my judgment this agreement, if made by 
the plaintiff, was an agreement for con¬ 
sideration which was illegal and therefore 
not binding upon him. 

The other contention of the respondents 
in the circumstances it is unnecessary to 
determine. That was whether S. 28, Con¬ 
tract Act, was a bar to the enforcement of 
the agreement. S. 28 provides : 

Every agreement, by which any party thereto is 
restricted absolutely from enforcing his rights 
under or in respect of any contract, by the usual 
legal proceedings in the ordinary tribunals, or 
which limits the time within which he may thus 
enforce his rights, is void to that extent. 

A number of cases were relied upon. The 

first was the Full Bench decision of the 

Allahabad High Court in 1 All 267. 6 7 There 

the agreement was in consideration of the 

respondents giving the appellant time to 

satisfy a decree against him. The appellant 

agreed not to appeal and in breach of this 

agreement he did appeal. It was held that 

5. 28 did not apply. Reliance was also 
placed on 14 MIA 203. 8 In that case a 
preliminary objection was raised before 
their Lordships of the Judicial Committee 
on the footing of a certificate given by the 
High Court of Fort William in Bengal to 
the effect that in consideration of the Court 
deciding the matter on appeal before them 
on one point only, that is the validity of 
the Mooktearnamah, the appellant agreed 
not to appeal. Their Lordships of the Judi¬ 
cial Committee of the Privy Council held : 

But confining it to the decision upon the Mook¬ 
tearnamah, it was really substituting a nonsuit 
for an adverse verdict, leaving it open to Baboo 
Bishchon Singh and the appellant himself, if he 
can get a new and genuine document in his favour 
to bring a fresh suit. 

6. Golap Jan v. Bholanath, (1911) 38 Cal 880 = 
11IC 311=16 OWN 917. 

7. Anant Das v. Ashburner and Co., (1875-77) 1 
All 267 (F B). 

8. Moonshee Ameer Ali v. Maharanee Inderjeet 

Singh, (1870-72) 14 M I A 203 = 9 Beng L R 

460 = 2 Suther 479 = 2 Sar 731=20 W R 25 

(P C). 
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execution had been taken out and the judg¬ 
ment.debtor had been arrested. The debtor 
filed a petition agreeing not to proceed in 
appeal, and the decree-holder agreed to 
have him released. In contravention of this 
arrangement the judgment-debtor filed an 
appeal. The learned Judges held that S. 28 
had no application to such an undertaking. 
But incidentally I might observe that they 
gave no reason for the conclusion that that 
section did not apply. In 1 All 267 7 to 
which I first referred, the learned Judges 
held that that section did not apply and 
made this observation : 

The provisions (of S. 28) appear to embody a 
general rule recognized in the English Courts 
which prohibits all agreements purporting to oust 
the jurisdiction of the Courts, but notwithstand¬ 
ing this rule it was long since determined that, if 
a person after mature deliberation enters into an 
agreement for the purpose of compromising a claim 
bona fide made to which he believes himself to be 
liable .... the compromise of such a claim is a 
sufficient consideration for the agreement, and the 
agreement is valid. 

The next decision relied upon is in 47 
Ali 637 10 where the learned Judges came to 
the conclusion that the agreement arrived 
at was substantially a case of O. 23, R. 3. 
The case was complicated by the other 
point, namely the criminal prosecution, but 
the learned Judges came clearly to the deci¬ 
sion that the agreement was not invalidated 
by S. 23 or S. 28, Contract Act. It seems 
to me however that this matter is concluded, 
so far as this Court is concerned, by the 
decision of Fazl Ali and James JJ., in AIR 
1934 Pat 644 11 where similar agreement 
set out in the judgment of my learned bro¬ 
ther Fazl Ali was held not to come within 
the mischief of S. 28, Contract Act. I have 
referred to these cases somewhat briefly 
because I have already come to the con¬ 
clusion that the agreement is invalid by 
reason of S. 23, Contract Act. Two more 
questions were raised, one was whether the 
deed of hypothecation delayed or defeated 
the creditors under S. 53, T. P. Act. The 
leading case with regard to that matter is 
43 I A 104, 12 the well-known judgment of 

9. Protap Chunder Das v. Arathoon, (1882) 8 Cal 
455 = 10 C B R 443. 

10. (’25) 12 A I R 1925 All 503 = 88 I C 768 = 47 

All 637=23 A L J 561 (F B), Gajendra Singh 
v. Durga Kumari. 

11. (’34) 21 A I R 1934 Pat 644 = 153 I C 1098, 

BhirgUDath Prasad v. Mt. Annapurna Dai. 

12. (’15) 2 AIR 1915 P C 115=32 I C 343=43 I A 

304 = 43 Cal ,521 (P C), Musahar Sahu v. 
Hakim Lai. 
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Lord Wrenbury, whore this observation 
was made: 

The transfer •which defeats or delays creditors is 
not an instrument which prefers one creditor to 
another, but an instrument which removes pro¬ 
perty from the creditors to the benefit of the 
debtor. 

Sir Manmatha Nath Mukherji contended 
in this case that the object of the plaintiff 
was to delay or defeat the creditor of defen. 
dant 1. When met with the decision of 
their Lordships of the Privy Council in the 
case to which I have just referred he said 
that the circumstances had to be taken into 
consideration, and then drew our attention 
to a number of decisions. But he contended 
that when the plaintiff was seen enter¬ 
ing into this deed of hypothecation at a 
time when he knew that defendant 1 was 
already heavily indebted and involved in 
litigation, it must be assumed that it was 
to defeat and delay the creditors, amongst 
others defendants 2 and 3. With great 
respect to Sir Manmatha Nath Mukherji, 
that is an argument which I fail to under¬ 
stand. Either the sums were advanced to 
defendant 1 or not, and I quite clearly 
come to the conclusion, as did the learned 
Judge in the Court below, that they were. 
What happened in the circumstances was 
that defendant 1 was preferring the plain¬ 
tiff (one of bis creditors) to the others. That 
he is entitled to do, as held by their Lord- 
ships of the Judicial Committee. A number 
of authorities were quoted including the 
case in 23 C W N 817, 13 a decision of the 
Privy Council. This authority gives no 
assistance to the appellants. It is a case 
quite clearly contemplated by the words 
which I have read of Lord Wrenbury in 
the leading case. Their Lordships observed 
there that the entire usufruct was for the 
benefit of his (debtor’s) family and there¬ 
fore indirectly for himself. That case also 
involved the question of insolvency as it 
was found that the debtor had stopped pay¬ 
ment : 30 Mad 6 14 was another authority 
relied upon. The importance of that deci¬ 
sion was that S. 53, T. P.Act, did not apply 
to transfers of moveable property. But as 
an analogy the learned Judges referred I 
might add to the statute of 13 Elizabeth, 
c. 5 and to S. 53, T. P, Act, and made this 
observation : 


We are equally satisfied that no money was due 
to Chidambaram. We think th at there can be no 

13. Ghunsham Das v. Umapershad, (1919) 6 A IR 
P O 6 = 50 I O 264=15 N D R 68=23 OWN 
817 (PC). 

14. Chidambaram Chettiar v. Sami Aiyar (1907) 

80 Mad 6=16 ML J 427. 


doubt that the arrangement effected by the assign¬ 
ment, though partly entered into for the purpose 
of discharging debts really due by Sami Aiyar, was 
also clearly intended to secure a sum of over Rs. 7000 
to the assignor himself or to persons in whom 
be was interested, but who were not his creditors 
.... The assignment therefore operated to screen 
some 60 per cent, of his assets from being taken by 
his other creditors. 

The learned Judges also made this state¬ 
ment: 

As observed by the Judioial Committee of the 
Privy Council in (1860) 14 Moore PC 12116 at . 
p. 136) each case must depend upon its own cir¬ 
cumstances, and in all the question is one of fact, 
whether the transaction was bona fide or was a 
contrivance to defraud creditors. 

As I have already said they applied by 
analogy the provisions of the English eta- 
tufce of 13fch Elizabeth c. 5 and S. 53, T. P. 
Act. But the statute of 13th Elizabeth does 
not apply to the mofassal and if it is rightly 
decided that S. 53 does not apply to move¬ 
able properties, then the defendant* appel¬ 
lants’ right at common law under or as the 
rule of equity, justice and good conscience 
can certainly be no higher than those 
which he might have under S. 53, T. P. 
Act, for at common law a debtor is entitled 
to dispose of his property how he will and 
to prefer one creditor to another if he so 
desires. In my judgment, there is no sub¬ 
stance in tbe contention that this is met by 
the provisions of S. 53 or the analogous 
provisions of law. Tbe last point is the 
question of the rights of the plaintiff under 
the deed of hypothecation. S. 130, T. P. 
Act, provides: 

The transfer of an actionable claim whether 
with or without consideration Bhall be effected 
only by the execution of an instrument in writ¬ 
ing signed by tbe transferor or his duly autho¬ 
rised agent, and shall be complete and effeotual 
upon the execution of such instrument, and there¬ 
upon all the rights and remedies of the transferor, 
whether by way of damages or otherwise shall 
vest in the transferee, whether such notice of the 
transfer as is hereinafter provided be given or not. 

The remaining provisions of the section 
are not relevant for our purpose. S. 134 
provides: 

Where a debt is transferred for the purpose of 
securing an existing or future debt, the debt so 
transferred, if received by the transferor, or recover¬ 
ed by the transferee, is applicable, first in pay¬ 
ment of the costs of such recovery; secondly, in or 
towards satisfaction of the amount for the time 
being secured by the transfer, and the residue, if 
any, belongs to the transferor or other person 
entitled to receive the same. 

It is contended first of all on behalf of 
the appellants that this was a mere deed of 
hypothecation; that the plaintiff got no 

16. Corlett v. Radoliffe, (1860) 14 Moore P 0 121=- 

4LT(NS) 1=134 R R 13. 



1940 


Karnidan Sarda v. Sailaja Kant (Wort J .) 


rights thereunder; that no notice was served 
on the Railway Company and therefore 
there was no question of the plaintiff having 
any priority over the defendant.appellants. 
A number of English authorities were relied 
upon. I do not propose to quote them 
because they are based on the Judicature 
Act of England which is materially different. 
I need only say, as has been said so many 
times, that before the Judicature Act, in 
the Courts of law as distinguished from 
the Courts of equity assignments of the 
choses in action were not recognized; the 
Court of Chancery did recognize them. The 
Chancery Court would enforce such rights 
as between the parties. Then came the 
Judicature Act which made certain provi¬ 
sions entirely different from the provisions 
of S. 130. The only resemblance is that 
they both relate to transfers of actionable 
claims. S. 25 of the Judicature Act expressly 
excludes transfers by way of security ; 
S. 130, T. P. Act, expressly recognize them. 
Under S. 25, Judicature Act, notice is 
necessary, while under S. 130, T. P. Act, 
no notice is necessary. 

That there is a hypothecation of these 
actionable claims there is no doubt. But 
the question which arises is, what has the 
plaintiff got by that hypothecation? Their 
Lordships of the Privy Council in 40 I A 
24 1,J decided that S. 130, T. P. Act, which 
provided that the transfer of an actionable 
claim shall be effected only by an instru¬ 
ment in writing, applied not only to absolute 
assignments but also to assignments by way 
of charge, and the deposit without writing 
of a document of title to such a claim does 
not create any equitable charge. The aotion 
there was brought by the respondent against 
the London and Lancashire Life Assurance 
Co., with regard to a policy on the life of a 
person who had died. The plaintiff's claim 
was based upon a deposit of the policy with 
him by the assured some time about the end 
of the year 1904. There was no instrument 
in writing. The defendant’s claim was based 
upon a deed of assignment of the policy 
executed in his favour five years later, that 
is, in 1909, of which notice was given to 

the company. The trial Judge came to this 
conclusion : 

On the contest between the owner of the legal 
estate and the prior equitable mortgagee, as 
nothing has been proved which should have put 
the owner of the legal estate on inquiry, and as it 
has not been proved that he ha d notice actual or 

16. Mulraj Khatau v. Vishwanath Prabhuram 

Yaidya, (1913) 37 Bom 198=17 I C 627 = 40 

I A 24=16 Bom LB9(P 0), 
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constructive of the prior equitable charge, it 
follows that the owner of the legal estate must 

bUCCGOCl. 

The^High Court, i, e., the Court of appeal, 
held that the person with whom the policy 
had been deposited had the prior claim. 
Their Lordships of the Judicial Committee 
overruled this decision. During the course 
of the judgment Lord Moulton first of all 
referred to the provisions of 8. 130 (1) and 
then proceeds to say : 

It is admitted that the right to the moneys 

r under ‘ he P° lic y is an actionable 

tit b ' ,? helr Lordfihl P s are also of opinion that 
the Beet,on covers transfers by way of security as 

well as absolute transfers. If any doubt existed on 

either of these two points it would be set at rest by 

the second illustration to the Section which is 
given in the Act. 

The learned Law Lord then proceeded to 
dispose of the claim made by the respon¬ 
dent in the appeal based upon a deposit 
and observes : 

The Section specifically enacts that such a pro- 
ceeding shall not have any such effect and a 
charge can only be created by a written document, 

and then decided in favour of the person 
who had the assignment by way of charge, 
lhis decision has always been understood 
to mean that to deal with a chose in action 
by way of security amounts to an assign¬ 
ment within the meaning of the Section. 

I he decision of the Madras High Court in 
33 Mad 123 17 decides : 

Where a creditor hypothecates a debt due to him 
and authorises the person to whom the debt is 
hypothecated by power of attorney in writing to 
recover the debt from the debtor, the debt is abso- 

T P Act 0816 " 011 t0 th6 transferee under 8. 130, 
The learned Judges observed • 

lo'in th. the tra ?“ fer ° l tbe debt hy way of security 
as in this case is good under the Transfer of Pro¬ 
perty Act, has not been seriously questioned at the 
bar as it could hardly be in the face of B. 134. 
Ibven in the sense of the English law, the assien- 

sass*" * “ a e "“ id h 

In the decision in 38 Mad 297 18 the 

TA r o e iV Judg0 ? followed fche decision in 40 
1 A 24 to which I have referred. The Chief 

Justice made this observation : 

r*iaY n » d « r E u* A tbe defen(3 ant8 mortgaged to fche 
plaintiffs a house and a promissory note which had 

been executed to the defendants, by a third party 

as security for money owing by the defendants to 

to ?he plaintiffs P . r : mlS80r y “ 0te Wa9 “ 0t 6ndor8ed 
and then observed later: 

The mortgage thereof was, in my opinion t. 
transfer of an actionable claim within the meaning 

"• < i?SSS5a?o\Sr“ ,, “ ^ 

18 ‘ Ai > ac v - Veeraraghava, Iyer 

itVss 1 o3i6 -»» »■< 
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of S. 130, T. P. Act, which vested in the transferee 
the rights and remedies of the transferor, subject 
to the equities which remained in the transferor 
by reason of the fact that the transfer was by way 
of security. 

This is in accordance with the decision of 
their Lordships of the Judicial Committee 
in 40 I A 24. 1G The conclusion therefore at 
which I arrive is that although the deed 
was stated to be a deed of hypothecation, 
in law and in fact it operated as a deed of 
assignment within the meaning of 8. 130, 
T. P. Act. If that be so, there is no question 
of priority of title, and the attachment 
therefore by the defendant-appellants has 
no meaning whatever. For those reasons, 
somewhat elaborately expressed, I am of 
the opinion that the decision of the learned 
Judge in the Court below is right and the 
appeal fails and must be dismissed with 
costs. 

Manohar Lall J. — I entirely agree. 

G.N./R.K. Appeal dismissed. 

A. I. R. 1940 Patna 692 

Wort and Dhavle JJ. 

Kameshwar Singh Bahadur — 

Defendant — Appellant, 
v. 

Ishwari Prasad Singh and others , 
Plaintiff s t and others , Defendants — 

Respondents. 

Appeal No. 127 of 1937, Decided on 11th 
April 1940, from original decree of Addl. 
Sub-Judge, Gaya, D/- 28th April 1937. 

'■ i (a) Bihar and Orissa Public Demands Reco¬ 
very Act (4 of 1914), Ss. 8 and 7—Notice under 

S. 7—Subsequent amendment of certificate pro¬ 
ceedings does not affect incidence of charge 
coming into existence under S. 8. 

The incidence of the charge which conies, into 
existence under S. 8 from the date of the service of 
the notice under S. 7 on the certificate-debtor is 
not affected by the subsequent amendment of the 
certificate proceedings as a result of a compromise 
between the parties: AIR 1929 P G 171 , Ref.; 
AIR 1914 P G 111 , Disting . [P 693 0 2] 

Consequently, a purchase of the tenure after the 
charge by the landlord at the auction sale in exe¬ 
cution of a mortgage decree cannot terminate the 
relationship of landlord and tenant between the 
parties ; the sale in such case will .have the effect 
of a rent sale subject to the provisions of S. 22, 

Ben. Ten. Act: A I R 1930 P G 193 t Ref. 

[P 695 0 2; P 696 C 1] 

(b) Bihar and Orissa Public Demands Reco¬ 
very Act (4 of 1914), S. 26—Principle of repre¬ 
sentation applies to certificate proceedings. 

The principle of representation applies to certi¬ 
ficate proceedings. [P 694 C 2] 

(c) Hindu Law—Joint family—Karla effec¬ 
tively represents family even though not named 
as such. 


The karta of a Hindu joint family effectively 
represents the family even though not expressly 
named as the karta: A I R1929 Pat 741 , Bel. on. 

[P 694 C 1, 2] 

Murari Prasad and S. P. Srivastava — 

for Appellant. 

Sir M. N. Mukherji, U. N. Banerji, Lai 
Narain Sinha and R. K. Sinha — 

for Respondents. 

Wort J. —This appeal by the defendant 
arises out of a suit in which the plaintiff- 
respondents claimed a declaration that cer¬ 
tain tenures, more particularly described 
in the schedule to the plaint, having been 
purchased by them in execution of a mort¬ 
gage decree, could not be attached and sold 
in certificate proceedings, the proceedings in 
question having the effect of a money decree 
only. They claimed an injunction restrain¬ 
ing the defendants from putting up the pro¬ 
perties for sale. The certificate proceedings 
in question were commenced on 4th Sep¬ 
tember 1934, against one Raghubans Lai, 
Ramnarain Lai and Jadubans Lai for arrears 
of mukarrari rent for the years 1338 to 1341 
Fasli in respect of villages Neori Silounja, 
Parwaria, Sadwa, Parsauna and Ankurah- 
wan. These certificate proceedings were 
started whilst the proceedings in execution 
of the plaintiffs’ mortgage decree were pend¬ 
ing, a decree absolute in the mortgage suit 
having been obtained in the High Court on 
15th February 1934; proceedings in the 
execution proceedings having commenced in 
the same year. The plaintiffs purchased some 
of the properties, the subject-matter of the 
certificate proceedings, on 15th January 
1935. As regards the tenures the khewats 
showed Harbans, Raghubans and Jadubans 
Lai as tenants. Jadubans had died in the 
year 1922, Shivnarain was substituted in 
his place in the proceedings, and Brijkishore 
Lai was added as a party on 2nd January 
1935. Shamnarain and Dipnarain, sons of 
Raghubans, Alakhnarain, son of Harbans 
and Bechu, son of Shamnarain, were not 
made parties. The Judge in the Court below 
has held that Raghubans and his sons being 
joint (which is admitted), Raghubans being 
the karta, the sons were represented in the 
proceedings. Harbans having died during 
the proceedings, Raghubans being the karta 
and manager of the affairs of Harbans, Har- 
bans’ sons also were duly represented in the 
certificate proceedings. In these certificate 
proceedings Raghubans Lai, Ramnarain Lai, 
and Brijkishore Lai filed objections, their 
contention being that as there were two 
separate tenures in the villages the certi- 
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fioate proceedings were not; maintainable 
in their present form. This objection was 
overruled by the certificate officer and the 
Collector, but before the Divisional Com- 
missioner a compromise was entered into. 

It was admitted by the compromise that 
there were two separate tenures with sepa¬ 
rate jamas. Certain payments which had 
been made were credited to the separate 
tenures: Rs. 984-5-9 was credited to the ac¬ 
count of Brijkishore Lai Nandkeolyar with 
respect to the land in Sch, 1 of the certifi- 
ficate, and Rs. 1250 odd was credited to 
Raghubans Lai with respect to the tenure 
in Sch. 2. It was also admitted that the 
dues as regards the tenure in Sch. 1 had 
been paid and it was agreed that Brijkishore 
Lai Nandkeolyar be struck off the list of 
certificate-debtors and that the properties 
in Sch. 2 be put up for sale for arrears of 
Rs. 7699-5-11. The certificate-debtors in 
this compromise waived all objections re¬ 
garding the service of notice under S. 7 and 
R. 25, Public Demands Recovery Act. The 
parties also waived any objection on the 
score of the maintainability of the proceed¬ 
ings. The proceedings were continued as 
regards the 2 annas share of Neori Silounja, 

6 annas share of Parsauna and 6 annas 
share of Ankurahwan. 

The learned Judge in the Court below, 
dealing with the objections to the main¬ 
tainability of the suit has come to the 
conclusion that the case came within the 
exception clause of S. 46, Public Demands 
Recovery Act, and has held it to be main¬ 
tainable. He has held that the persons 
interested in the tenure, although all of 
them had not been joined as parties, were 
duly represented; but as the plaintiffs be¬ 
came the purchasers of the properties in 
suit in execution of their mortgage decree 
on 15th January 1935, owing to the neces¬ 
sity of the amendments to whioh reference 
has been made, and by reason of the order 
of the certificate officer dated 27th February 
1935 by whioh new sale notifications were 
ordered to be issued, the certificate proceed¬ 
ings must be deemed to have begun de novo 
on 22nd November 1935, and the relation¬ 
ship of landlord and tenant no longer exis¬ 
ting on that date, the certificate proceedings 
could not be regarded as proceedings having 
the effect of a rent decree and the tenures 
were therefore unaffected thereby. 

In appeal the defendant-appellant has 
contended that the attachment resulting 
from the issue of the certificate proceedings 
in September 1934, in spite of the amend. 
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ments made under the comprorA 
subsisting at the time of the purchwas •. 
the respondents; that the certificate y 
ceedings therefore had the effect of a rei. 
decree, and being a first charge on the 
tenure, the purchase by the plaintiffs in 
January 1935, was a purchase subject to 
that charge. It was further contended that 
all parties necessary to the proceedings in 
order to give the proceedings the effect of a 
rent decree had been joined and the others 
duly represented. The first point to be 
determined is the validity of the proceed¬ 
ings of 1934, and the question whether the 
attachment was subsisting in January 1935, 
the date of the purchase by the plaintiffs! 
An examination of the Act is necessary for 
the determination of this question. S. 5, 

Public Demands Recovery Act (4 of 1914)! 
provides : 

When any public demand payable to any person 
other than the Collector is due, such person may 
send to the Certificate Officer a written requisition 
in the prescribed form. 

Section 6 provides that if the Certificate 
Officer 

is satisfied that the demand is recoverable and 
that recovery by suit is not barred by law, he may 
sign a certificate in the prescribed form and shall 
cause the certificate to be filed in his office. 

Section 7 provides for notice on the certi¬ 
ficate debtor, and S. 8 provides that from 
and after the service of any certificate on 
the oertificate-debtor, the certificate-debtor 
is prohibited from transferring or deliver¬ 
ing any of his immovable property; and 
sub-cl. (b) of the section says : 

Th 0 amount due from time to time in respect of 
the certificate shall be a charge upon such pro¬ 
perty, to which every other charge created subse¬ 
quently to the service of the said notice shall be 
postponed. 

It will be seen from the proceedings in 
the certificate case that notices were served 
on the certificate-debtors on 27-11-1934, 
(and it was from that date therefore that 
the charge provided for by S. 8 of the Aot, 
oame into existence) and on the heirs of the 
deceased Jadubans Lai on 9th January 
1935. In my judgment the amendments in 
no way affected the incidence of the chargej 
By the order of the Certificate Officer] 
dated 22nd November 1935, the certificate 
case was struck out although the certificate 
holder was requested by the same order to 
amend the proceedings in conformity with 
the compromise entered into by the parties 
before the Commissioner. However, this 
order seems to have been cancelled as on 
the next day, having regard to the difficul¬ 
ties pointed out by the certificate-holder, 


Eameshwar Singh v. Ishwari Prasad (Wort J.) 


A. I. B, 


restored and the sale notifica- 
tbe qp Issued fixing 6th January 1936 
tiop sale. It is clear therefore that the 
frge which took effect on the service of 
.otice on 9th January 1935 subsisted 
throughout from that date: see S. 8, Public 
Demands Recovery Act. In connexion with 
this matter reference might be made to the 
case in 57 Cal 205, 1 a decision of their 
Lordships of the Judicial Committee of the 
Privy Council. Lord Atkin in expressing the 
view of their Lordships made this obser¬ 
vation : 


even although not expressly named as the[ 
karta —see 8 Pat 788. 2 In these circum¬ 
stances, the interests of the parties not 
actually named in the proceedings were duly 
represented. It was contended that the 
principle of representation did not apply to 
certificate proceedings. There are decisions 
under the old law to the effect that the 
doctrine of representation has no place in 
certificate proceedings. But S. 158-B which 
is now found at the beginning of Chap. 14, 
Bihar Tenancy Act, places certificates for 
arrears of rent, as regards the passing of a 


It seems to their Lordships clear that the pro¬ 
visions of the Act (i. e., the Bengal Tenancy Act) 
are devised for the purpose of protecting the per¬ 
sons interested in each separate tenure put up for 
sale. A sub-tenure holder may have to pay the 


tenure or holding on an execution sale, on 
the same footing as decrees for the same, 
provided they are signed on the requisition, 
or in favour, of a sole landlord or the entire 


arrears due upon the whole tenure under which he 
holds, but no more; and it would defeat the ob¬ 
jects of the Act, if several tenures could be lumped 
together in one order for sale, so that a sub-tenure 
holder, to get protection, would have to pay tho 
arrears not only on the spocibc tenure under which 
he held, but on other tenures with which he had 
no connexion. 

Then referring to the decisions in India 
Lord Atkin proceeds to say as follows : 

It appears to have been the view of the High 
Court, following other decisions in India to the 
like effect, that such a suit can never result in a 
decree or decrees to sell the tenures separately so 
as to give the purchaser power to annul the in¬ 
cumbrances on each separate tenure. 

Then later : 

It would be a misfortune to find a system of 
procedure so rigid as to lead to an illogical and 
inconvenient result; and their Lordships are not 
prepared to hold that this defect exists. But ob¬ 
viously if the original suit is brought in respect of 
separate tenures, the plaintiff must see that the 
subsequent process takes such a form that the 
tenures are in fact sold separately, so that each 
may be redeemed separately by the incumbrancers 
of such separate part pursuant to 8. 170. 

The next question is whether all the 
necessary parties were served with the 
proceedings. It has been seen that the heirs 
of Jadubans were served. But it is conten¬ 
ded that Shamnarain and Dipnarain, sons 
of Raghubans, Bachu, Shamnarain’s son, 
and Alakhnarain, son of Harbans Lai, were 
necessary parties as being interested in the 
tenure. As the Judge in the Court below 
points out, Harbans, Raghubans and Jadu¬ 
bans were the recorded tenants ; Raghubans 
and his sons were joint, Raghubans being 
the karta; also Raghubans was the karta 
and manager of Harbans’ sons after Har¬ 
bans was dead, and that Raghubans was 
also the guardian of the son of Jadubans. 
e karta effectively represented the family 

1. (’29) 16 A I R 1929 P C 171=119 I 0 618=67 
Cal 205=56 I A 238 (P C), Prafulla Nath 
Tagore v. Satyabhushan Das. 


body of landlords; and it is settled law that 
for the execution of a decree for arrears of 
rent to have the important consequences 
described in Chap. 14 ordinarily all the 
tenants are necessary parties but that 
where one of a number of tenants is put 
forward by the rest as their representative, 
he can be regarded as the sole tenant jfor 
purposes of Chap. 14. The most important 
of the consequences in question are found 
in S. 159 from Chap. 14, and sub-s. (3) of 
S. 26 of the present Public Demands Re¬ 
covery Act, attaches the same consequ¬ 
ences to certificate sales of tenures and 
holdings. S. 158-A (7), Bihar Tenancy Act, 
operates to connect S. 158-B of that Act 
with S. 26 (3), Public Demands Recovery 
Act. The question of representation is 
therefore no longer to be regarded as foreign 
to certificate proceedings. 

The fact of the charge subsisting at the 
time of the purchase by the plaintiff res¬ 
pondents in execution of their mortgage 
decree is in my judgment conclusive against 
the claim they make in their suit. Before 
dealing with that question in some detail I 
propose to refer to another matter—the 
maintainability of the suit. From one point 
of view, it would have been sufficient for 
the Judge in the Court below to dismiss 
this suit in limine. The relief claimed in 
the plaint as will be seen is for an injunc¬ 
tion restraining the defendants from put¬ 
ting these tenures up for sale. That is a 
claim which cannot succeed. The defen¬ 
dants, even if the plaintiffs are right in 
their allegations as to the effect of the 
certificate proceedings, are entitled to put 
the property up for sale. Whether the 

2. (’29) 16 A I R 1929 Pat 741=121 I 0 330=8 

Pat 788=11 P L T 237, Lalchand Thakur v. 

Seogobind Thakur. 
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right, title and interest of the certificate- 
debtors or something more passes in such 
sale is another question. However, the first 
relief claimed may be treated as a claim 
for a declaration that the certificate sale, if 
held, would have the effect of a sale 'in 
execution of a decree for money in con- 
jradistinction to a sale in execution of a 
decree for rent. Whether the plaintiff is 
entitled to bring this action as being a 
representative of the certificate-debtor (if 
he is, he certainly is not so entitled) will 
depend upon the view taken of the ques¬ 
tion of the charge and whether it sub¬ 
sisted at the time of the purchase by the 
plaintiffs. By S. 46, Public Demands Re¬ 
covery Act, every question between the 
certificate-holder and the certificate-debtor 
or their representatives relating to making 
execution, discharge or satisfaction of a 
certificate duly filed under the Act or re¬ 
lating to the confirmation or setting aside 
by an order under the Act of a sale in exe¬ 
cution of such certificate, shall be deter¬ 
mined not by suit but by order of the 
Certificate Officer. Suits on the ground of 
fraud are expressly saved. Fraud as the 
ground of this suit has been given up. If 
therefore the plaintiffs are to be considered 
representatives of the judgment.debtor the 
suit would not be maintainable. S. 21 pro¬ 
vides for claims to the property attached 
by persons other than the certificate-debtor 
or by some person other than one holding 
property in trust for the judgment.debtor 
and^ S. 25 allows of a suit by a person 
against whom an order is made under the 
preceding section. 

Reverting to the question of the charge 
and whether it was subsisting at the time 
of the plaintiffs’ purchase, it will be ob¬ 
served that by S. 26, sub-s. 3, there is an 
exception to the general rule under the 
Public Demands Recovery Act that only 
the right, title and interest in the judg¬ 
ment-debtor passes at such sale. The ex¬ 
ception is that in areas where Chap. 14, 
Ben. Ten. Act, applies (and it applies in the 
area in which the land in dispute is situate) 
where the land is sold in execution of a 
decree for rent the tenure or holding sub¬ 
ject to the provisions of S. 22, Ben. Ten. 
Act, passes to the purchaser, subject to 
protected interests as defined in the Chapter 
but with power to annul the interests defined 
in the Chapter as enoumbrances. There are 
other provisions in the section (provisos) 
with which we are not immediately con¬ 
cerned. The effect therefore is that this sale 
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if it should take place will have the effect 
of a rent sale so long as the conditions laid 
down in the Act are complied with. It is 
k 0 noticed that the section does not state 
at Chap. 14, Ben. Ten. Act, applies, but 
that in areas to which that Chapter applies 
certain results shall obtain, although S. 22 
of the Act expressly applies. With the pro¬ 
visions of that section (S. 22), we have no 
concern in this appeal. 

The matter therefore resolves itself into 
the simple question, was there a charge 
upon the tenure at the time of the plaintiffs’ 
purchase. Reliance was placed upon the 
decision of their Lordships of the Judicial 
Committee of the Privy Council in 41 I A 
91 for the contention that no charge came 
into existence until the decree. Their Lord- 
ships were dealing in that case with the 
construction of S. 65 of the Ben. Ten. Act, 
but the case is not in point. By S. 8, sub- 
cl. (b), Public Demands Recovery Act, the 
c arge exists as from the date of the service 
of notice under the preceding section. In 
the case before us, notice had been served 
some time prior to the date on which the 
plaintiffs purchased in execution of the 
mortgage decree. 

The same considerations apply also to the 
contention that the proceedings were not 
maintainable as the relationship of landlord 
and tenant had ceased to exist before the 

sale could take place. In 34 C W N 821* 
their Lordships of the Judicial Committee 
held that by reason of the provisions of the 
i>en. Ten. Act as regards notification of 
transfers to the landlord of permanent 
tenures, such transfers cannot be ignored 
unless it be proved by the landlord that no 
such notice was given; and that a landlord 
cannot obtain a rent decree against a person 
whom he chooses to record as tenants and 
that such a decree obtained is not binding 
on the unimpleaded transferees. The con- 
tention here is that so soon as the plaintiffs 
purchased the tenure the relationship of 
landlord and tenant ceased to exist between 
the defendants and the mortgagor, and 
therefore the certificate proceedings could 
have the effect only of a money decree. The 
short answer to these contentions is that 
the charge came into existence prior to the 
purchase by the plaintiffs ; that this was so 

as^have alreadyjield in spite of the amend. 

3.CH) 1 A IR 1914 PO 111=231 ^0632-777717, 

=41 Oal 926 (PO), Forbes v. Bahadur 

17 A I R 1930 P 0193=126 10422—571 A 

214=68 Cal 301=34 C W N fi'iirPOl m 7 
Nath Ghosh v. Moumohan Gho ( I 0) ' J) ^at 
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menfcs to the proceedings; and that the 
charge subsisting as it did the sale if held 
will have the effect of a rent sale subject to 
the provisions of S. 22, Ben. Ten. Act. In 
my judgment, the appeal succeeds. The deci¬ 
sion of the Judge in the Court below must 
be reversed and the suit dismissed with 
costs throughout. 

Dhavle J.—I agree. 

G.N./R.K. Appeal allowed . 
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Harries C. J. and Meredith J. 

Jograj Mahto and another —Petitioners 

v. 

Emperor . 

Criminal Revn. No. 143 of 1940, Decided 
on 24th April 1940, from order of Sess. 
Judge, Darbhanga, D/- 9th January 1940. 

(a) Bihar and Orissa Village Administration 
Act (3 of 1922), S. 27 (1) (ii)—Words ‘hue and 
cry*—Meaning explained. 

The words “ hue and cry” in S. 27 (1) (ii) must 
be held to mean something more than a mere 
direction of the Sub-Inspector of Police to the vil¬ 
lage chaukidars to look out for certain man and 
to arrest him. [P 697 O 2] 

(b) Criminal P. C. (1898), S. 54 — Village 
chaukidar is not police-officer within meaning 
of S. 54. 

The village chaukidar has the limited powers of 
arrest provided under S. 27, of Bihar and Orissa 
Village Administration Act, and has not the full 
powers of arrest of a police-officer laid down in 
S. 54, Criminal P. C. He cannot be regarded as a 
police-officer within the meaning of S. 54 : 27 
Gal 366 ; A I B 1914 Cal 272; 3 All 60 and 
AIR 1929 All 435, Approved. [P 698 0 1] 

(c) Penal Code (1860), S. 99—S. 99 does not 
apply to cases where act was wholly unjustified. 

The word “strictly” has been deliberately in¬ 
serted by the Legislature to show that S. 99 was 
not intended to apply to cases where the act was 
wholly unjustified. It does not extend to cases 
where there is a complete want of jurisdiction. 

[P 698 C 2] 

(d) Penal Code (1860), Ss. 225 and 323- 
Accused in dacoity case rescued from custody 
of village chaukidar—Accused not proclaimed 
offender nor was there any written order by 
Sub-Inspector directing chaukidar to arrest ac¬ 
cused — Chaukidar attacked with lathis by 
rescuers and sustaining slight injury—Rescuers 
held not guilty under S. 225 or S. 323. 

Certain persons rescued an accused in a dacoity 
case from the custody of a village chaukidar and 
in the course of the rescue they attacked the 
chaukidar with lathis and the chaukidar received 
one slight injury. The accused who was rescued 
was not a proclaimed offender nor was there any 
written order of Sub-Inspector directing the chau¬ 
kidar to arrest the accused : 

Held that the custody of the chaukidar was 
illegal and the persons were not therefore guilty 
under S. 225 in rescuing the accused. fP 698 0 2] 


Held further that the persons had right to 
defend the accused under S. 97, Penal Code and 
they were not guilty even of an offence under 
Section 323. [P 669 0 1] 

Navadip Chandra Ghosh — 

for Petitioners. 

Meredith J, — The petitioners Jograj 
Mahto and his son Rambilas Mahto were 
convicted by a First Class Magistrate of ^ . 
Samastipur under Ss. 225 and 323, I. P. C. ^ 
They were sentenced under S. 225 to 
undergo rigorous imprisonment for one year 
each and to pay fines of Rs. 20 each in 
default to undergo a further three months* 
rigorous imprisonment each. Under S. 323 
they were sentenced to undergo rigorous 
imprisonment for a period of one year each, 
this sentence to run concurrently with the 
period of imprisonment under S. 225,1.P.C. 

An appeal against their conviction and sen¬ 
tence was dismissed by the learned Sessions 
Judge, Darbhanga. The findings of fact upon 
which they have been convicted are that 
on 10th March 1939, they rescued one 
Faujdar Gope, who was an accused in a 
dacoity case, from the custody of a chauki¬ 
dar, and in the course of the rescue they 
attacked the chaukidar with lathis and the 
latter received one slight injury. This Fauj¬ 
dar Gope was said to have been absconding 
in connexion with a dacoity case within 
the jurisdiction of Mohiuddinnagar police 
station. The Sub-Inspeotor of that police 
station gave instructions to all the village 
police to look out for this man, and, if they 
found him, to arrest him. A chaukidar 
Doman Dusadh, of village Hassanpur learnt 
that Faujdar Gope was hiding in the house 
of the petitioner Jograj Mahto. On the day 
in question he went to Jograj’s house and 
saw Faujdar Gope sitting at the door with 
the petitioner Rambilas. He went up from 
behind and caught Faujdar and tied him 
round the waist with his turban and began 
to take him towards the thana. When he 
had proceeded a short distance, Jograj and 
Rambilas came up with lathis and demand¬ 
ed his release. The chaukidar refused, and 
then Jograj hit the chaukidar with his 
lathi, and Rambilas struck him with his 
fists. The turban was snatched from his 
hands, and when the chaukidar again tried 
to seize Faujdar, Faujdar threw him down, 
and Jograj and Rambilas again assaulted 
him. Rambilas then untied Faujdar, and 
all three made off. The chaukidar was not 
medically examined, but the Sub-Inspeotor 
gave evidence that he had noticed a swelling 
on his arm. 
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The point taken in revision is that the 

arrest by the chaukidar was not lawful, and 

therfore in rescuing Faujdar the petitioners 

were exercising their legitimate right of 

private defence as defined in S. 97,1. p. C 

and so committed no offence. The chaukidar 

was not entitled to make the arrest, because 

a chaukidar though a village policeman, is 

not a police officer within the meaning of 

S. 54, Criminal P. C. S. 54 (l) provides 
inter alia that 
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any police officer may, without au order from a 
Magistrate and without a warrant, arrest any 
person who has been concerned in any cognizable 
ofience or against whom a reasonable complaint 
has been made, or credible information has been 
received, or a reasonable suspicion exists, of his 
having been so concerned. 

Ifc is conceded that if the chaukidar was 
a police officer within the meaning of this 
section, the arrest was legal. It is clear 
however that this arrest could not have 
been lawfully made by the chaukidar as a 
private person. The powers of arrest of a 
private person as defined in S. 59, Criminal 
P. 0., are much more limited. A private 
person may, inter alia, arrest any person 
who, in his view, commits a non-bailable 
and cognizable offence, or any proclaimed 
offender. This was not a case where any 
offence had been committed in the view of 
the chaukidar. The case apparently pro¬ 
ceeded in the Courts below on the assump¬ 
tion that Faujdar was a proclaimed offender 
and as such could be arrested even by a 
private person. It was argued, however, that 
there was no evidence that Faujdar was a 
proclaimed offender, and in fact the only 
material on that point in the evidence was 
a vague statement of the Sub-Inspector to 
the effect that "process had issued," what¬ 
ever that might mean. We have looked into 
this matter, as ifc has been contended that 
no process under S. 87, Criminal P. C., had 
in fact issued against Faujdar, and we find 
from the order sheet that this is so. The 
order sheet shows that processes under Ss. 87 
and 88, Criminal P. C., were issued against 
Faujdar only on 25th March 1939, that is 
to say fifteen days after the offences for 
which the petitioners haye been convicted, 
are said to have been committed. Faujdar 
Gope on 10th March was clearly not a 
proclaimed offender, and the chaukidar 
could not have lawfully arrested him as a 
private person. Nor could the chaukidar 
have lawfully made the arrest under the 
special powers of arrest which are confer¬ 
red on village chaukidars under the Village 
Administration Act (III of 1922). These 


powers of arrest are defined in S. 27 of that 
Act. Though they are somewhat more 
extensive than the powers of a private 
person they are considerably more limited 
than the powers of a police officer. It is 
provided under S. 27 (1) (ii) : 

Ho shall arrest—(a) all proclaimed offenders; (b) all 
persons whom he may find in the act of commit- 

ll U ain»7 °u ffence l pecifie * in Sch ' 3 ; < c > person 
against whom a hue and cry has been raised of his 

t>eing concerned in any offence specified in Sch. 3 

whether such offence has been oris being committed 

within or outside his union; (d) any person in 
whose possession anything is found which may 
reasonably be suspected to be stolen property, or 
who may reasonably be suspected of having com- 
rmtted an offence with reference to such thing ; 
and (e) any person who obstructs a police ofl5cer 
while in the execution of his duty, or who has 

escaped, or attempts to escape, from lawful custody; 

None of these provisions is applicable in 
the present case. Faujdar was not pro¬ 
claimed offender. He was not caught by 
the chaukidar in the act of committing any 
offence, nor was stolen property seen in his 
possession, nor had he obstructed the police 
or escaped from police custody. Nor do I 
think it can be said that a hue and cry had 
been raised of his being concerned in any 
offence. The words "hue and cry” must/ 

I think, be held to mean something more 
than a mere direction of the Sub-Inspector 
of Police to the village chaukidars to look 
out for this man and to arrest him. The 
special powers of the chaukidar under the 
Village Administration Act, in my view, 
would not extend to effecting an arrest in 
the circumstances of the present case. It 
cannot be held that this was an arrest that 
was made under the provisions of S. 56, 
Criminal P. 0. S. 56 provides that 

when any officer in charge of a police station or 
any police officer making an investigation under 
Uhap. 14 requires any officer subordinate to him to 
arrest without a warrant (otherwise than in his 
presence) any person who may lawfully bo arrested 
without a warrant, he shall deliver to the officer 
required to make the arrest an order in writing 
specifying the person to be arrested and the offence 
or other cause for which the arrest is to be made. 


Even if ifc be held fchafc the chaukidar is 
an officer subordinate to the Sub-Inspector 
within the meaning of this section, and that 
is perhaps an arguable point it is not claimed 
that there was any written order of the Sub 
Inspector in this case. S. 56, therefore, has 
no application. It is clear from the above 
analysis that this arrest must be held to 
have been unlawful unless the obaukidar 

*!»“*«* to arrest as a police officer 
within the meaning of S. 54, Criminal P. C 
It has been held in 19 p L T 268=17 Pat 
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369, 1 that the chaukidar is a police officer 
for the purposes of Ss. 25 and 26, Evidence 
Act. However that may be, with regard to 
S. 54, Criminal P. C., there are a number 
of rulings of the Calcutta and Allahabad 
High Courts which take the view that he 
cannot be regarded as a police officer within 
the meaning of this section. Amongst such 

rulings are 27 Cal 366, 2 41 Cal 17, 3 3 All 
GO 4 5 and 52 All 203. 6 

In my opinion the view taken in these 
rulings is correct. In the Police Act 1861, 
the definition of “police" is as follows: “The 
word 1 police ’ shall include all persons 
enrolled under this Act." The chaukidar 
is not a person enrolled under the Police 
Act. As I have already said, he is appointed 
under the Village Administration Act (III 
of 1922). Apart from that the fact that his 
powers of arrest are specially defined in a 
limited sense under S. 27, Village Adminis¬ 
tration Act, appears to indicate that the 
Legislature did not contemplate that he 
should be regarded as a police officer under 
S. 54, Criminal P. C., who would, as such, 
have the extended powers of arrest which 
jare provided under that Section. In my 
view it is clear that the village chaukidar 
,has the limited powers of arrest provided 
under S. 27, Village Administration Act, 
and has not the full powers of arrest of a 
police officer laid down in S. 54, Criminal 
P. C. The chaukidar then could not have 
lawfully made this arrest as a police officer, 
nor, as I have shown, oouid he have law¬ 
fully made it in any other capacity. It is, 
therefore, clear that the arrest of Faujdar 
by the chaukidar was not lawful and his 
custody by the chaukidar was illegal. In 
this view the conviction under S. 225, Penal 
Code, cannot be sustained. S. 225 consti¬ 
tutes a special offence, and it is clear from 
its terms that that offence cannot be com¬ 
mitted unless the custody is lawful. It 
provides that 

whoever intentionally offers any resistance or 
illegal obstruction to the lawful apprehension of 
any other person for an offence, or rescues or 
attempts to rescue any other person from any 

1. (’38) 25 AIR 1938 Pat 308=174 I C 524=39 
Cr L J428= 17 Pat 369=19PLT268, Emperor 
v. Mt. Jagia. 

2. (1900) 27 Cal 366=4 OWN 252, Kalai v. Kalu 
Chowkidar. 

3. (’14) 1 AIR 1914 Cal 272=20 I C 750=41 Cal 
17=14 Cr L. J 494=17 C W N 978, Purna Chan¬ 
dra v. Emperor. 

4. (’81) 3 All 60, Empress of India v. Kallu. 

5. ('29) 16 AIR 1929 All 935=120 I C 205=1930 
A DJ 242=31 Or L J 12=52 All 203, Emperor 

v. Bhagwan Din. 
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custody in which that person is lawfully detained 
for an offence, shall be punished, etc., eto. 

Whether it is a case of obstructing 
illegally the lawful apprehension, or rescue 
from custody, in each case the word “law¬ 
ful" is expressly used. As the custody in 
this case was not lawful, there could have 
been no offence committed under S. 225. 
It is true that the chaukidar in this case 
unquestionably acted in good faith. That, 
however, would not prevent his act from 
being unlawful, for it is clear from S 3 . 339, 
340 and 341, Penal Code, that the offences 
of wrongful restraint and wrongful confine¬ 
ment do not involve bad faith or any 
particular criminal intent. The question 
remains whether the convictions under 
S. 323, Penal Code, can be sustained. Once 
it is held that the custody of the chaukidar 
was not lawful, then the petitioners would 
be entitled to exercise the right of private 
defence of the person of Faujdar. It is 
provided in S. 97, Penal Code, that every 
person has a right, subject to the restric¬ 
tions contained in S. 99, to defend his own 
body, and the body of any other person, 
against any offence affecting the human 
body. This was a case of an offence affect¬ 
ing the human body if Faujdar was wrong¬ 
fully confined by the chaukidar. There was,, 
therefore, a right to defend him unless the 
restrictions contained in S. 99 are appli¬ 
cable. S. 99, Penal Code, provides that 

there is no right of private defence against an act 
which does not reasonably cause the apprehension 
of death or of grievous hurt, if done, or attempted 
to be done by a public servant acting in good faith 
under colour of his office, though that act may 
not be strictly justifiable by law. 

The chaukidar in the present case was 
acting in good faith. Indeed he was acting 
under orders; and he was acting under 
colour of his office. His act, however, was 
wholly illegal. It has been held in many 
cases that S. 99 applies only where there 
is jurisdiction to do an act but that juris¬ 
diction has been, in some respects, wrong¬ 
fully exercised; where, for example, the 
authority, though present, is in some res¬ 
pects defective. It is to be observed that 
the expression used in the Section is “strictly 
justifiable by law." I emphasize the word 
"strictly" which must have been delibe¬ 
rately inserted by the Legislature to show 
that this Section was not intended to apply 
to cases where the act was wholly unjus¬ 
tified. It does not extend to oases where 
there is a complete want of jurisdiction. 
Such, in my opinion, was the present case. 

I have shown that the arrest, in any view, 
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was unlawful, and fche chaukidar could, in 
no circumstances, have had authority to 
arrest Faujdar Gope. His act, in short, 
was one which he had no jurisdiction to 
perform. It was not merely a case of exer¬ 
cising an authority which was there, in a 
manner which was not wholly legal. This 
being so, in my opinion, S. 99 is not ap¬ 
plicable, and it cannot be said that the 
petitioners lost their right of private de¬ 
fence by reason of the provisions of S. 99. 

They could not, therefore, be convicted 
even for an offence under S. 323, I. P. C., 
unless it is held that they exceeded the 
right of private defence. In my opinion it 
is impossible to hold on the materials in 
this case that the right of private defence 
was exceeded. The chaukidar no doubt 
would not have released his charge unless 
force had been used. The force used was 
slight. The sole injury caused was a swel¬ 
ling on the arm. In my opinion it would 
be wrong to hold that even if a lathi blow 
was struck and a slight injury caused in 
the course of effecting rescue, the right of 
private defence was thereby exceeded. 
Once it is held that the petitioners were 
entitled to effect rescue, the serious cha- 
racter of their actions disappears, and in 
this view it cannot, in my view, be held 
that they were guilty even of the offence 
under 8. 323. In my view the conviotion of 
the petitioners cannot be sustained under 
either of these sections. I would, therefore, 
make this rule absolute, acquit the peti¬ 
tioners, and direct that they be discharged 
from their bail. If the fines have been paid, 
they must be refunded. 

Harries C. J. —I agree. 

d.s./r.k. Rule made absolute . 
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Harries C. J. and Fazl Ali J. 

Chamru Lal — Appellant. 

v. 

Shyam Sundar Lal and another — 

Respondents. 

Letters Patent Appeal No. 26 of 1939, 
Decided on 5th August 1940, from decision 
of Rowland J., D/- 9th October 1939. 

^ >Jpe ' cin Pt*°n — Cosharer — Partition suit by 
* ranger* purchaser from cosharer—Subsequent 
pre-emption suit by other cosharer — Prelimi¬ 
nary decree in partition suit passed — Before 

al decree in aforesaid suit pre-emption suit 
. e ® l ’ ee< l Cosharer held entitled to pre-empt as 
igbt of pre-emption was not lost by prelimi- 
nary partition decree — On the contrary pre¬ 
emption decree held defeated stranger’s right 
to partition. 
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Where a stranger-purchaser of the interest of a 
cosharer institutes a suit for partition and sub¬ 
sequently the other cosharer also institutes a suit 
for pre emption which is decreed after a prelimi¬ 
nary decree in the partition suit is passed the pre¬ 
liminary decree in the partition suit does not 
defeat the right of the pre-empfcor cosharer but on 
the contrary it is the stranger-purchaser who loses 
his right to partition as a result of the pre-emp¬ 
tion decree. All that the pre-emptor is required to 
do in such a case is to see that no final decree is 
passed in the partition suit after he has obtained 
a decree in his pre-emption suit : A I R 1932 P C 
37 and 21 All 374, Expl. and Disting. [P 700 C 2] 

L. K. Jha and K. P. Upadhya_ 

for Appellant. 

-Janak Kishore — for Respondents. 

,.J^ az ^ — It appears that the plain¬ 

tiff and his seven brothers were maliks of 
Mahal Nayagaon, each of them having a 
two annas share in the mahal. On 16th 
October 1936, one of the plaintiff's brothers 
sold his two annas interest to the appel¬ 
lant. On 18th October 1936, the plaintiff 
learnt of the sale, and he forthwith made 
the first demand for pre-emption purchase 
and on the same day he made the second 
demand (Talab-i-istishhad) also. On 24th 
November 1936, the appellant sued for 
partition, basing his title upon the sale deed 
of 16th October 1936. On 8th October 1937, 
the plaintiff instituted the pre-emption suit 
which has given rise to this appeal, and on 
29th March 1937, he filed a written state¬ 
ment in the partition suit in which he 
pleaded, among other things, that that suit 
could not proceed. On 26th May 1937, the 
partition suit was decreed ex parte, and on 
25th February 1938, the suit for pre-emp¬ 
tion was also decreed. The purchase money, 
which the plaintiff was directed to deposit 
under the pre-emption decree, was duly 
deposited by him soon after the decree. The 
first point raised on behalf of the appellant 
in the appeal was that the plaintiff had lost 
his right of pre-emption by reason of the 
preliminary decree passed in the partition 
suit, and in support of his argument reli¬ 
ance was placed by him on an observation 
made by the Judicial Committee in 54 All 
189. The observation is as follows * 

So it has been held in several cases that where 
between the dates of what may be called for con- 

venience the pre-emption sale and the institution 
of the suit, the pre-emptor has lost his status as a 
cosharer by the partition of the village, 21 All 
374,- or the stranger purchaser has resold to 

1. (’32) 19AIRP 0 57 = 136IG~402~= 59 I A 

PrLr d . 54 AU 189 (P C)> Hans Nath V - K»B»»o 

2. (’99) 21 All 374=1899 AWN 126, Janki Pra¬ 

sad v. Ishar Das. 
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another cosharer, 20 All 100,3 or has become 
himself a cosharer by an undisputed purchase or 
by a gift, 26 All 389, 4 the right of pre-emption is 
lost. 

If; is contended that this observation 
supports the view that a pre-emptor loses 
his right by the partition of the village, 
and in this particular case the partition was 
complete as soon as the preliminary decree 
in the partition suit was passed. As the 
observation of their Lordships of the Privy 
Council was based entirely upon the deci¬ 
sion of the Allahabad High Court in 21 All 
374, 2 it is necessary to refer to the facts of 
that case which were briefly these. In Feb¬ 
ruary 1895 defendants 3 to 5 of the suit 
which was before their Lordships, had sold 
a share in an estate known as thoke Ishar 
Das to the defendant-appellant Janki Pra¬ 
sad, a stranger to the village. The plaintiff- 
respondent was at that time a cosharer with 
the vendors in thoke Ishar Das. At the 
time of the sale, proceedings for perfect 
partition of the village had been commenc¬ 
ed and were still pending. After the sale 
the partition was completed, and it became 
operative on 1st July 1895, when the sanc¬ 
tion of the Collector was given. By the 
partition thoke Ishar Das was divided into 
several separate mahals. The property sold 
fell within one of the mahals shown as 
mahal Ganga Prasad. In that mahal neither 
the plaintiff nor the vendees owned any 
share, and it was not until 1896 that the 
suit for pre-emption was brought. In these 
circumstances, it was held that as the 
plaintiff had ceased to be a cosharer as a 
result of the collectorate partition at the date 
of the suit, that suit could not be main¬ 
tained by him. The principle underlying 
this case is quite intelligible. The right of 
pre-emption arises as between a cosharer 
and a stranger. If the cosharer ceased to 
be a cosharer before the suit is decided, he 
loses the very right upon which a suit for 
pre-emption can be founded, and he there¬ 
fore cannot oust the stranger purchaser 
from the property purchased by him. The 
same consequences follow, if before the 
decision of the suit the stranger purchaser 
becomes a cosharer by reason of an undis¬ 
puted purchase or gift from another co¬ 
sharer. In the present case neither of these 
events has happened. Here the appellant 
brought the suit for partition on the strength 
of his having purchased two annas from a 
brother of the plai ntiff, that is to say on the 

3. (’98) 20 All 100, Seri Mai v. Hukam Singh. 

4. (’04) 26 All 389=1 ALJ 2029 = 1904 AWN 

68, Ram Hit Singh v. Narain Rai. 


strength of the very transaction which was 
in question in the pre-emption suit. The 
pre-emption suit being decided in favour of 
the plaintiff, the property became his pro¬ 
perty, and as the appellant ceased to have a 
share in the estate he was no longer enti¬ 
tled to continue the partition proceedings. 
I do not see how, in these circumstances, 
the mere fact that the appellant had a pre¬ 
liminary decree for partition in his favour 
can help him. The preliminary decree in a 
partition suit merely amounts to an adjudi¬ 
cation that the plaintiff is entitled to a 
separate share in the property sought to be 
partitioned. If however before the share is 
separated the plaintiff ceases to have a right 
in that property, his suit must automatically 
fail. In my opinion therefore instead of the 
decree in the partition defeating the right 
of the plaintiff, it was the appellant who 
lost his right to partition as a result of the 
pre-emption decree. 

Another point which was raised by the 
learned advocate for the appellant was that 
inasmuch as the plaintiff did not intervene 
in the partition proceedings as soon as the 
decree was passed in his favour in the pre¬ 
emption suit and object to the continuance 
of the proceedings, it must be held that he 
had elected to waive the right acquired by 
him under that decree. The argument ap¬ 
pears to me to be a novel one. The plaintiff 
had deposited the purchase money in pur¬ 
suance of the pre-emption decree, and he 
did appear in the partition suit before the 
final decree was passed and ask the Court 
to stay proceedings. The learned advocate 
for the appellant says that he should have 
done so much earlier; but he also concedes 
that in law there was no limitation for his 
making such an application. He says that 
the application should have been made 
within a reasonable time ; but he was not 
able to define what would have been ‘reason¬ 
able time’ in the circumstances of the pre¬ 
sent case. It is admitted that no final decree 
has been passed in the partition suit, and 
in my opinion all that the plaintiff was re¬ 
quired to do was to see that no final decree 
was passed in that suit after he had obtained 
a decree in his suit for pre-emption. In my 
opinion there was no waiver in the case 
and the argument that the waiver should 
be presumed from the circumstances of the 
case must be negatived. As no other points 
were urged, I would dismiss this appeal 
with costs. 

Harries C. J. — I agree. 

g.n./r.k. _ Appeal dismissed . 
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Meredith J. 

Tarachand Sah and others — Petitioners 

v. 

Emperor . 

Crimin al Revn. No. 273 of 1940, Decided 
on 27th May 1940, from order of Magis¬ 
trate, Chapra, D/. 8th March 1940. 

(a) Penal Code (1860), S. 379 _ Mortgao ee 
given possesuon over trees without right to cut 
or appropriate them, cutting them-He cannot 
be convicted under S. 379. 

Where a mortgagee who is under the mortgage 
deed given possession over the trees without the 

right to cut or appropriate them cuts or appropriates 

them he cannot be convicted under 8 . 379 . 

(u\r • • it • i « [P 701 0 2] 

(b) Criminal Trial Prosecution must establish 

it« case irrespective of defence taken. 

Accused cannot be convicted upon a criminal 
charge merely on the ground that he did not put 
forward a defence which was open to him The 
prosecution must clearly establish its case irrespec¬ 
tive of the defence taken. [p 701 c 2 ] 

Bankey Behari Sahay — for Petitioners. 
H. P. Sinha — for the Grown. 

Order—The petitioner Tara Cband Sah 
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nas been convicted under S. 379-114, I.P.C., 
and sentenced to pay a fine of Rs. 30 in 
default to suffer rigorous imprisonment for 

days. The remaining three petitioners 
nave been convicted under S. 379, I. p. Q. 
and have each been sentenced to pay a fine of 
xv-8. ^0, in default to undergo rigorous impri¬ 
sonment for a period of 15 days. An appeal 
against their conviction has been dismissed. 
The case against the petitioners was that 
on 25th October 1939, the other three peti¬ 
tioners under the orders of the petitioner 

tj oV? 4 an<J remove( l a sisham tree worth 
-Ks. 25 belonging to the master of the com¬ 
plainant. This tree stood on the gair mazrua 
land of the malik. The petitioner No. 1, 
however, was the mortgagee in possession 
pf the village. The point taken in revision 
is that the petitioner No. 1 was in posses¬ 
sion of the tree as mortgagee, and conse- 

quentiy he or his servants could not commit 
theft of that tree. 

In my opinion, this conviction cannot be 
sustained. Both the Courts below appear 
to have been under the impression that the 
trees of the village were excluded from the 
mortgage. In that, however, they were 
clearly wrong. On the contrary, it appears 
from the terms of the mortgage deed (Ex. 1) 

g . alr “ azrua lands and trees were 
eluded m the mortgaged property, and 
it was merely the right to cut down trees 
that was excluded. It is stated, amongst 


the recitals in the mortgage bond, that the 
mortgaged property inter alia includes 16 
annas of village Chifcauli, fcauzi No. 549 
according fco fche boundaries and descriptions 
detailed below together with ponds and 

^ and pucca wells and areas of zirait 
and bakasht and gair mazrua lands and 
trees, fruit bearing and non-fruit bearing. 
Later on in the deed there is a provision 
that the mortgagee will not have the right 
to cut and appropriate the trees. 

Both the Courts below have interpreted 
this deed as excluding the trees from the 
possession of the mortgagee, but manifestly 
the mortgagee was given possession over 
the trees, though he was not entitled to cut 
them down and destroy them. There are 
other ways in which possession over trees 
might be exercised, such as utilization of 
ruits and use of small branches and leaves, 
he important point is that possession overf 
the trees clearly lay with the mortoac.ee 
upon the terms of the deed. This being°so, 
the mortgagee could not commit theft of 
the tree. It may be that the mortgagee 
wrongly cut down the tree in question, 
though his case was that it was not he but 
some one else who had appropriated this 
tree. If it was a case of the mortgagee 
wrongly cutting down the tree, it is one 
q h 7 « h n^ ld A be covered by the terms of 

?• . 7' P ' Aot ' whlch provides inter alia, 

that when, during the continuance of the 

mortgage, the mortgagee takes possession 
of the mortgaged property, he must not 
commit any act which is destructive or 
permanently injurious to the property; and 
it he fails to perform any of the duties im¬ 
posed upon him by this section, he may, 
when accounts are taken in pursuance of a 
decree made under this chapter, be debited 
with the loss, if any occasioned by such 
ffulure. This section fully protects the rights 

kind m0rtgagor in a oase of waste of this 

It is urged for the opposite party that the 
oase now put forward was not the defence 
taken at the trial where a bona fide claim 
of right was it is alleged, not definitely set 

wfiil^ j 9 fc . ha * fche Petitioners were not 
well defended at the trial, and did not put 

forward a defence which was obviously 

open to them. They cannot be convicted 

upon a criminal charge merely on that 

T C9 the pro8ecu tion must clearly 
taken. There is a remark in the judgment 1 

seem to suggest that the petitioners definif 
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tely put forward a defence that they were 
not in possession of the tree, and that 
defence witness No. 1 stated that not the 
mortgagee hut the mortgagor was in posses¬ 
sion. In this respect also, however, the 
Court below appears to have made a mis¬ 
take of record. I have looked into the evi¬ 
dence of defence witness No. 1, and I find 
that he never stated that the malik was in 
possession. All he did say was that the gair 
mazrua land and the trees belonged to the 
maiik, which is of course quite correct but 
is a different matter. All that the defence 
did say apparently was that it was not the 
petitioners but some one else who had taken 
away the tree. The defence was not, there¬ 
fore, inconsistent with the position now 
taken that the petitioner No. 1 was in pos¬ 
session of the tree as mortgagee. 

The application is allowed, the conviction 
and sentences passed upon the petitioners 
are set aside, and they are acquitted. The 
amount of the fines if paid must be refunded. 

d.s./r.k. Application alloived. 
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Manohar Lai/l J. 

Lai Ballabh Nath Sah Deo and others 

— Appellants. 

v. 

Afaulavi Habibur Rahman and others 

— Respondents. 

Appeal No. 885 of 1938, Decided on 16bh 
October 1939, from appellate decree of Addl. 
Judicial Commissioner of Chota Nagpur, 
Ranchi, D/- 4th June 1938. 

Landlord and tenant — Rent «uit — Revenue 
officer can pass decree and order sale only 
when holding is properly represented. 

In Chota Nagpur when a rent suit is brought, 
the Revenue officer’s jurisdiction to pass a rent 
decree and therefore to order a sale of the holding 
or tenure arises only if the holding or tenure as the 
case may be is properly represented. Consequently, 
when the purchasers of interest of some of the 
tenure-holders or some of the tenure-holders them¬ 
selves are added as parties after limitation the 
Revenue Court has no jurisdiction to pass a decree 
in respect of rent which may have become barred 
at the time of the addition of aforesaid parties : 
AIR 1933 P C 122 and AIR 1939 Pat 225 , Rel. 
on. LB 702 C 2] 

Rai Gurusaran Prasad — for Appellants . 

Sarju Prasad and Radha Krishna Sahay 

— for Respondents . 

Judgment. —This appeal is against a 
decision of the Additional Judicial Commis¬ 
sioner of Ranchi passed in a rent suit. The 
suit was instituted before a Rent Suit 
Deputy Collector on 25th March 1936 for 
recovery of arrears of rent for the years 


1989 to 1992 Sambat from defendants 1, 2 
and 3 who were the original tenure-holders 
of khewat No. 3/1. In accordance with 
the procedure which apparently prevails in 
those Courts, the plaint was transferred to 
be tried by the Subdivisional Officer of 
Gumla by Letter No. 5254-R, dated 23rd 
July 1936, which stated that the case was 
being forwarded for favour of disposal as 
the villages were within the jurisdiction of 
the Subdivisional Officer of Gumla. On 27th 
July 1936 notice was issued to the plaintiffs 
and summons was issued to the defen¬ 
dants. On 26th August 1936, the tenure- 
holder of khewat No. 3/2 was added at the 
request of the plaintiffs (this tenure-holder 
was defendant 4) and defendant 5, the pur¬ 
chaser of the interest of defendant 2 was 
added on his own application. It will he 
noticed therefore that it was when these, 
two persons, namely defendants 4 and 5, 
were brought on the record that the tenure 
was represented in its entirety before the 
Rent Suit Officer. At that time the period 
of limitation for recovery of arrears of rent 
for 1989 Sambat had elapsed. Therefore, it 
was contended in the Courts below, as it 
was contended before me, by the appellants 
that a decree for arrears of rent for the 
year 1989 Sambat ought not to have been 
passed by the Courts below. The matter 
was agitated before the learned Deputy 
Commissioner, but he overruled the con¬ 
tention on the ground that the tenure- 
holders of khewats 3/1 and 3/2 were jointly 
liable to pay rent to the plaintiffs and he 
was also of opinion that the question whe¬ 
ther the decree was a rent decree or a 
money decree should be left to be agitated 
in the execution department. 


I think that after the decision of their 
Lordships of the Judicial Committee in 
12 Pat 626 1 which was followed in 20PLT 
346, 2 it was not open to the learned Addi¬ 
tional Judicial Commissioner to adopt the 
course he did. In Chota Nagpur, when a 
rent suit is brought, the Revenue Officer's 
jurisdiction to pass a rent decree and there¬ 
fore to order a sale of the holding or tenure 
arises only if the holding or tenure as the 
case may be is properly represented. For 
these reasons the decree of the learned 
Judicial Commissioner is varied by dismis- 

1. t»33) 20 A I R 1933 P O 122=142 I O 781=60 
I A 176=12 Pat 626 (P G), Jagdishwar Dayal 
Singh v. Dwarba Singh. 

2. (’39) 26 AIR 1939 Pat 226=179 I 0 834=20 
p L T 346, Manbi Kanak Batan v. Sundar 
Munda. 
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ingthe suit of the plamtiffs for 1989Sambat 
In other respects there will be a decree in 
favour of the plaintiffs to be calculated at 

1991 and 1 qqQ Q ai K 6d f ° r the years 199 °. 
InHH d f 1999Sambat - The appellants are 

fnr fc il d - b h °?l ba pr ,° porfcionafc e to the amount 
hahl^ bloh 11 fc f h u ey have been declared not 

entitledfcn 11 f® • G ° Urt9 - The P^intiffs are 

to be entitled, but only in the Courts below. 
G.N./r.K. Order accordingly. 


Shyam Jhulan V. Satruhan (Rowland J.) 
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Agarwala and Rowland JJ. 

Shyam Jhulan Prasad Singh and others 

— Plaintiffs — Appellants, 
v. 

Satruhan Prasad Sahi and others — 

a i xt Pff en dants — Respondents. 

Apri “, 992 ° f 19 n 8, Deoided on 15th 
T d 1 £?/ 0, £ rom a PP 0lJ ate decree of Sub- 

J udge Muzafifarpur, D/. 27th June 1938. 

la) Bihar Tenancy Acl (8 of 1934). S 155 

*3*5 5 S? 2X the 

the landlords direct andnotToTthe Cou/tTt 
the instance of the landlords. [P 704 C 1, 2] 

lb) Bihar Tenancy Act (8 of 1934), S 155 

JSs sa zl\: das— d -"*" d i ‘“ 

tsftsar n: 

SST .'SJSJSRft-/ SSWWSS«S 

I .fl R L T CP 704 0 2] 

(c) Bihar Tenancy Act (8 of 1934), S. 155— 

Mi.u.e incomplete at time of i.. U e of notice 
defectl»ef e,e ° f ‘“‘‘-Notice |. n? t 

.Notice is not defective because at the time it was 

a? at d the H SUS0 , ma ' y have teen incomplete where- 
aB at the time of suit it was complete. If th ero 

would S' t , be B6rvioa oi ‘be notice which 

would entitle the plaintiffs to have compensation 

and remedy of the misuse, they can hardlv lose 
enlarged b6CaUBe th “ m,8UBe is 

and” 188***N £ enancy Acl < 8 °* 1934). Sm. 155 
m.nd,^ NO, . iC 1 “J c “ n ‘“‘'“m8 alternative de- 
. . vacate land—Tenancy cannot be aaid 

SuiT* for er ” ,n . a ‘ ed by * ixteen landlord— 

fo f ejectment at initance of come co- 
sharers is not maintainable. 

eject ?ha e *J!£ a cause of 3041011 for a suit to 

must first l£« t Ut a tres P asser ‘ the tenancy 
“ U £!*J^ ve h® 611 determined and the tenancy 

lorr?H determined by the sixteen annas land 
not an expression in the notice on behklf of the 


nateThoT 38 landl ° rd of an intention to termi. 
fhiin fc ^ tena "°y‘ Hence a suit for ejectment at 

tafnab1e anC0 ° f 8 ° m0 °' the cofiharers "°t main! 

Duration'of £“‘”7 Ac ‘ ( * ° f 193 4)f ^ISS-! 

T de , UDd - 8. 155 within P the term presold 

ff) Bihar T C A ^ WS - »»■ CP 705 Ol] 

and 155 J e ““. nCy . Act (8 of 1934 >. S«. 25 (a) 

landlord 5 .~ S f ° r e } ectmen ‘ by lome co.harer 
and lords on ground mentioned in S 25 fai 

defendant^to ncom P etenl - Decree directing 
passed ™nedy m.suse held should be 

A suit for ejectment was brought by some of tho 

the a" 81 d ^‘ 0rdB a « aiD8t occupancy tenant on 
the ground that the tenant had used the land in 

? “ anD6 ^ renderiD g ifc unfit for the Purposes of 

tenancy. The suit was held to be incompetent in 
V!ew of the provisions of S. 155. « 

to a daor« t f th ° U - gh . th ® plaintiffs w 8re not entitled 
to a decree for ejectment they ought to have a 

Ganesh Sharma — f or Appellants. 
u - f. binha and Lai Narain Sinha — 

n nnl . , T for Respondents. 

„ r „ R °® Iand . — The plaintiffs-appellauts 

holdfnT® ° f f hQ C ° sharer landlords of a 

hold 1D g cons , s f b plQt8i Nog< 112Q 

and 1121, held by the defendants first 
party as an occupancy raiyati holding. The 
defendants second party are the other co- 

eiect 6 ^ 0 ? 1 ? 1- ^' The SUit Was bought to 

eject the defendants first party from the 

£°! d ' Dg T ° n the ground referred to in S. 25 (a) 
Bihar Tenancy Act, for having used the 

land comprised in the holding in a manner 

anr*v 6 7h S f- ^ U | n6(i for the Purposes of ten. 

anoy, that is to say, by constructing three 

for snhi » 0t f ° r a S rlcul Cural purposes but 
for subletting, and by digging a ditch. Notice 

in acoordanoe with S. 155, sub-s. (1) was 

said to have been served through the 

of U th« 8 b0half ° f khe Prodecessor 

of the plaintiffs and defendants second 

party, who was the 16 annas landlord. The 

compensation demanded was Rs. 50. The 

unsif found that three houses had been 

constructed and a ditch excavated, and that 

the construction and excavation had been a 

iTu U nfif°f th ®. laDd in a manner rendering 

-He held that the measure of oompensafcinn 
should be Rs 20 and he passed a decree for 
ejectment unless the defendants first partv 
paid compensation and restored the land to 
its original condition within three months 

e b L r :rr tbe h °“ M “- a ***“?& 

fh°^u app0al tbe Subordinate Judge held 
that the con 8 truotion of two of the houses 
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had been for legitimate agricultural purposes 
and had not been a misuse, but the con¬ 
struction of the third house and excavation 
of the ditch were a misuse. He, however, 
dismissed the suit on two grounds : first, 
that the notice served on the defendants 
first party was not in accordance with law 
and, therefore, the suit was barred by 
S. 155 (l). Secondly, he held that S. 188 

required such a suit to be brought by all 
the landlords as plaintiffs, and the present 
suit, having been brought by some of the 
cosharer landlords, was not maintainable. 
The points arising in second appeal are : 
first, whether under S.155 the suit for eject¬ 
ment was barred, on the ground of failure 
of the notice, to conform to the requirements 
of that Section; secondly, whether the suit 
for ejectment, at the instance of some co¬ 
sharers, is not maintainable in face of S.188; 
and thirdly, if the plaintiffs are disentitled 
to the remedy of ejectment, whether the 
whole suit including the claim for compen¬ 
sation can be dismissed. 

The notice is required to be served in 
accordance with R. 3 of the Government 
rules under the Act, which can be found at 
p. 700 of Mr. B. K. Sen’s edition of the 
Bihar Tenancy Act. No defect is shown in 
the manner of service; but it is said that 
the notice is invalid, (a) because it is 
expressed to be a notice from the Court and 
not from the landlord, (b) because in specify¬ 
ing the particular misuse and demanding 
compensation, it did not demand, in the 
alternative, that the defendants should 
vacate the holding, and (c) because in the 
notice it is said that the defendants were 
beginning to build the houses and dig the 
ditch; but in the suit these misuses are said 
to be complete. The notice which had been 
served on the tenants had been issued on 
behalf of the sixteen annas proprietor Babu 
Jagat Nandan Prasad Singh, predecessor of 
the plaintiffs and pro forma defendants. It 
was issued through the Court and served in 
accordance with R. 3 of the Government 
Rules under the Bihar Tenancy Act in the 
manner prescribed for the service of the 
summons on a defendant under the Code of 
Civil Procedure. The Subordinate Judge 
thought it was defective because the notice 
actually served is headed as being a notice 
from the Court and not from the landlord; 
the landlord’s name however appears on 
the heading as the applicant at whose 
instance the notice is issued. There ^ is 
nothing in S. 155 to require that the heading 
of the notice should represent it to be from 


the landlords direct and not from the Court; 
at the instance of the landlords and this 
supposed defect seems to me to be imaginary. 
It is not necessary to read into the Section 
words that are not there. There are no 
words in S. 155 to require that a notice 
under this Section should demand of the 
tenant in the alternative that he vacate the 
holding; but in A I R 1930 Pat 624 1 there: 
is an observation to this effect : 

The law requires that the notice must set out 
the misuse complained of and must ask the defen¬ 
dant to remedy the misuse within a specified time 
and to pay a reasonable compensation; in default 
to quit the land. 

The last words of this observation seem 
to be obiter as the appeal failed on the 
ground that the Subordinate Judge had 
found as a fact that service of the notice 
had not been established. I do not think 
that the statute requires that the notice 
should contain an express demand to quit 
the land in order to comply with the 
requirements of S. 155 (1). I shall however 
have to return later to the effect of a notice 
in which this demand is absent. I do not 
think that the notice was defective be¬ 
cause at the time it was issued the misuse 
may have been incomplete whereas at 
the time of suit it was complete. If there 
was a misuse before the service of the 
notice which would entitle the plaintiffs' 
to have compensation and remedy of thej 
misuse, they can hardly lose this right be-; 
cause the misuse is subsequently enlarged.; 

If the plaintiff is entitled to a decree to 
remedy the partial injury, it will obviously 
be impossible for the defendant to comply 
with that decree unless he remedies the 
whole of the enlarged misuse which has 
taken place up to the time of the suit. I 
am therefore of opinion that the grounds 
on which the Subordinate Judge has held 
the notice to be defective and unfit to form 
a foundation for a suit under S. 155 are 
erroneous. 

The next question is whether the suit for 
ejectment at the instance of some cosharers 
is not maintainable in face of S. 188, Bihar 
Tenancy Act. It is settled law that a suit 
to eject a trespasser is not anything that is 
required by the Act to be done by the land¬ 
lord and can be maintained by a oosharer 
in respect of his own share; but in order to 
have a cause of action for a suit to eject the 
defendant as a trespasser, the tenancy must 
first have been determined and the tenancy 

1. Muhammad Yunus v. Kamla Singh, (1980) 17 
A I R Pat 624=128 I O 790 = 11 P Ii T 668. 
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.must be determined by the sixteen annas 
(landlords. It has been held in 13 P L T 432 2 
that when the sixteen annas landlords be¬ 
ing raiyats had given their under-raiyat a 
notice to quit that fact terminated the ten. 
ancy and a suit in ejectment could be main¬ 
tained by some cosharers only. But here we 
have to see whether the notice which was 
served had terminated the tenancy before 
.the institution of the suit and there are 
two difficulties in the way of holding that 
it could, so terminate the tenancy. The first 
,is that in the notice itself there is not con¬ 
tained a demand that the tenant should 
vacate the land as an alternative to remedy¬ 
ing the misuse and paying the compensation 
demanded; that is to say, there was not an 
expression in the notice on behalf of the 
^sixteen anna9 landlord of an intention to 
terminate the tenancy. 

It has been held in 31 Cal 786 3 following 
an earlier decision in 7 Cal 414 4 that a 
tenancy must be determined by all the co- 
sharers before one of them can sue for khas 
possession in respect of his share. Secondly, 
the service of a notice under S. 155 has not 
the same effect as for instance the service 
of a notice under S. 49. As has been held 
in 44 Cal 954° the tenancy continues in 
operation till the failure of the tenant to 
comply with the decree made under S. 155 
within the term prescribed thereby. The 
contention of the appellants before us that 
the tenancy came to an end on the expiry 
of the time given by the earlier notice under 
S. 155 cannot be accepted. That being so, 
the plaintiffs are not entitled to maintain a 
suit for ejectment in face of the provisions 
of S. 155, Bihar Tenancy Act. The question 
remains whether the suit ought to be en¬ 
tirely dismissed or whether the plaintiffs 
should get some relief by way of damages. 
We may get some assistance from the deci¬ 
sion in 16 C L J 127. 6 This was a suit 
brought by a cosharer landlord against a 
raiyat in which there was no prayer for 
ejectment; but the relief sought was to 
compel the defendant to fill up a tank which 
he had dug in the mal lands of the holding 
and in the alternati ve for damages. A suit 

2. (’32) 19 A I R Pat 259=140 I O 14=13 P lTt 

432, Lachmi Lai v. Ganesh Chamar. 

3. (’04) 31 Cal 786 = 8 C W N 325, Gholam 

Mohiuddin Hossein v. Khairan. 

4. ( 81) 7 Cal 414 = 9 C L R 76, Radha Prasad 

v. Esuf. 

5. (’17) 4 A I R 1917 Cal 728 = 38 I C 493 = 44 

Cal 954 = 24 C L J 523 = 21 C W N 776 

Shyam Mandal v. Batinafch Banerjee. 

6. (’12) 16 C L J 127=17 10 115,Gobind Chandra 

v. Kamijuddi Soyal, 

1940 P/89 & 90 


of this nature, it was held, was not one which 
the whole body of landlords was required 
or authorized to bring under the Bengal 
Tenancy Act and it was held that S. 188 
was no bar to the maintainability of the 
suit for the above reliefs. 


We have then to consider the form of de¬ 
cree that should be passed. S. 155 (2) requires 
the decree in every suit under the section 
to declare whether the misuse or breach is, 
in the opinion of the Court, capable of 
remedy. As may be seen from the decisions 
in 29 C L J 40 7 and 16 PLT 830 s the 
measure of compensation may be affected 
by the finding; the judgments of both the 
Courts below are defective in that there is 
no specific finding on this point; but it 
seems to have been assumed that the misuse 
is capable of remedy and we proceed on 
that footing, the assumption not having 
been challenged before us. It would seem 
then that the plaintiffs ought to have a 
decree requiring the defendant to remedy 
the misuse to the extent that misuse has 
been found by the lower Appellate Court; 
that is to say by filling up the ditch and 
removing the third of the three houses 
which have been erected. The decree must 
also provide a measure of damages and here 
the Subordinate Judge has not given us the 
necessary finding. The Munsif had assessed 
the damage consisting of erection of three 
huts and digging of a ditch at Rs. 20, but 
the Subordinate Judge has not found how 
much of this damage is referable to the one 
hut and the ditch. To avoid the inconveni¬ 
ence of a remand the parties have left 
this matter to the Court and we assess the 
damage at Rs. 15 of which the plaintiffs as 
eight annas cosharers are entitled to recover 
one-half. The time allowed for the defen¬ 
dant for complying with the Court’s order 
and bringing the compensation money into 
Court will be three months from this day. 

In default the plaintiffs will be entitled to 
have the misuse remedied by the Court at 
the cost of the defendants and to execute 
the decree for the amount of damages. The 
plaintiffs will get half their costs of the 
nrst Court and the defendants will get half 
their costs in the lower Appellate Court. 
Parties will bear their own costs of the 
second appeal. 


Agarwala J. —I agree. 

_ P’S./R.g, _ Order accordingly . 

7. (’19) 6 A I R Cal 722=34 IG 497=29 CL J 40 

A6laddi v. Satis Chandra. * 

8. (’35) 22 A I R Pat 422=16 PLT 830=14 p a t 

279, Mt. Sadia Bibi v. Dukhi Gope. 
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Harries C. J. and Pazl Ali J. 

Cuttack Municipality — Appellant. 

v. 

Surendra Nath Sahu — Respondent. 

Letters Patent Appeal No. 27 of 1939, 
Decided on 5th August 1940, from decision 
of Mohamad Noor J., D/- 9th August 1939. 

Bihar and Orissa Municipal Act (7 of 1922), 
Sa. 282 (1) and 291 (j) — S. 282 (1) does not 
contemplate annual license — License fee fixed 
in lump sum paid by druggist — He cannot, by 
subsequent amendment of bye-law, be made to 
pay it annually. 

Once a druggist’s shop is registered the Com¬ 
missioner must grant a license. The license is not 
an annual one but is a license which permits the 
occupier of the premises to sell certain drugs for an 
indefinite period. Hence once the druggist has 
paid the license fee fixed in lump sum he cannot, 
by subsequent amendment of bye-laws, be made to 
pay it annually. [P 707 C 1] 

G. P. Das — for Appellant . 

S. M. Gupta — for Respondent . 

Harries C. J, —This is a Letters Patent 

appeal from a decision of Mohamad Noor J., 
upholding concurrent decrees of the Courts 
below passed in favour of the plain¬ 
tiff-respondent. The plaintiff-respondent 
brought a suit against the Cuttack Munici¬ 
pality claiming a declaration that the Muni¬ 
cipality were not entitled to charge an 
annual license fee in respect of druggists’ 
shops registered in the Municipality. The 
learned Munsif who heard the case came 
to the conclusion that the by-law upon 
which the Municipality relied was ultra 
vires the Bihar and Orissa Municipal Act, 
1922, and he decreed the plaintiff’s claim 
for the declaration. On appeal the lower 
Appellate Court upheld this decision which 
was again affirmed in second appeal by 
Mohamad Noor J. The facts of the case 
can very shortly be stated as follows : The 
respondent is a medioal practitioner who 
occupied certain premises which have been 
used as a druggist’s shop for over twenty 
years. Some time after the Bihar and Orissa 
Municipal Act, 1922, came into force the 
Municipality, acting under the provisions 
of S. 291 (j) of the Act, fixed a fee for the 
granting of a license to holders of druggist 
shops. Such a license is made necessary by 
• reason of the provisions of S. 282 of that 
Act. The fee fixed for the license appears 
to have been Rs. 20 and the by-law of the 
Municipality was confirmed by the Local 
Government as required by S. 354 of the 
Act on 1st June 1929. The Gazette of that 
date has this item: 


. Surendra Nath ( Harries C. J.) A. I. R- 

•m 

By-law framed by the Commissioners of the 
Cuttack Municipality under S. 291 (f) and (j) Bihar 
and Orissa Municipal Act. The fees for the grant 
of a license under 8. 282 of the Bihar and Orissa 
Municipal Act shall be Rs. 20. 

There can be no question, and indeed it 
is not denied, that the respondent paid 
Rs. 20 after this by-law came into force. 
The Municipality, however, claimed a right 
to demand Rs. 20 per annum, and this 
they did until the year 1931. In that year 
the Municipality amended this by-law and 
substituted “Rs. 10’’ for “Rs. 20,” and this 
amendment was confirmed by the Local 
Government on 7th September 1931, and 
notification of the amendment and confir¬ 
mation appeared in the Gazette of that date. 
After this date the license fee was Rs. 10 
and not Rs. 20, and though it was nob 
stated that the fee was an annual one the 
Municipality olaimed from the druggists in 
the town this sum of Rs. 10 annually. The 
respondent, among others, paid this sum 
for some years under protest. The Munici¬ 
pality, realizing the difficulties that they 
were in, again amended their by-laws, and 
this amendment was confirmed by the 
Local Government and published in the 
Gazette of 9th April 1934. By that amend¬ 
ment the fee for a druggist’s license was 
stated to be not Rs. 10 but Rs. 10 a year. 
This is the first mention in the official noti¬ 
fications of an annual fee being ohargeable. 
The section requiring premises kept for 
the retail sale of drugs to be licensed is 
S. 282 (1), Bihar and Orissa Municipal Act. 

That section is in these terms: 

No shop or place shall be kept for the retail sale 
of drugs recognized by the British Pharmacopoeia, 
not being also articles of ordinary domestic con¬ 
sumption, unless the same has been registered in 
the office of the Commissioners. The Commissioner 
shall upon registration, grant the keeper of such 
shop or place a license which he shall be bound to 
display in some conspicuous part of his premises... 

Once a druggist’s shop is registered, it 
would appear that the Commissioner must 
grant a license, and the license is not an 
annual one but is a license which permits 
the occupier of those premises to sell cer¬ 
tain drugs for an indefinite period. The 
section permitting the Municipality to levy 
a fee for such license is S. 291 (j) of the 
Act, and that is in these terms : 

The Commissioners at a meeting may make by¬ 
laws consistent with this Act-fixing the fees for 
the grant of any license under this chapter. 

There can be no doubt that the Munici¬ 
pality had a right to fix a fee for the license 
granted to the respondent to sell drugs on 
these premises. The fee fixed was not an* 
annual one but a lump sum one of Rs. 20* 
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Th© respondent paid that fee, and I cannot 
see how he can be compelled to pay any 
further sum. He paid the fee fixed for his 
license, and he obtained the license, which 
entitles him to carry on the sale of drugs 
on these premises. Had the license been 
an annual one, different considerations 
would have arisen; but the section does 
not contemplate an annual license, and no 
one suggests that the license granted bo the 
respondent was an annual one. His pre¬ 
mises were registered, and the Commis¬ 
sioner, as he was bound to do, granted a 
license permitting the sale of drugs on these 
premises. Having paid all that the law re¬ 
quired him to pay for the license, he could 
not, in my view, be made to pay more by 
an amendment of these by-laws to make 
the fee payable an annual one. It may be 
argued hereafter that this amendment 
making the fee an annual one is ultra vires 
the statute; but it is unnecessary for me 
to express any opinion on that question 
in this particular case, though the lower 
Courts a,nd Mohamad Noor J. have expres¬ 
sed. their views on the subject. For the 
decision of this case it is sufficient to say 
that the respondent, having paid the pre¬ 
scribed fee, cannot by a subsequent amend¬ 
ment be compelled to pay more. The fee, 
.which was fixed and which he paid, was a 
jlump sum fee for all time, and that being 
so, he could not be made to pay any fur¬ 
ther sum. As I have said, I prefer in this 
case to express no opinion as to the rights 
of parties when a new license is granted 
under this section. That matter can be 
considered when the facts give rise to the 
question. In the present case however there 
is no possible ground upon which the 
Municipality can demand further payment 
when it is abundantly clear that the res¬ 
pondent paid what was by law fixed in 
1929 as a lump sum fee for this license. 
Having paid that, his liability was at an 
end. In the result therefore I hold that 
the plaintiff, respondent was entitled to a 
declaration that he personally was not 
liable to pay any further amount in respect 
of the license granted to him under S. 282, 
Bihar and Orissa Municipal Act. For these 
reasons this appeal must fail and I would 
dismiss it with costs. 


Fazl Ali J,—I agree. 

d.s./r.k. Appeal dismissed . 
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Harries 0. J. and Manohar Lall J. 

Suraj Narain Chaudhary _ 

Defendant — Appellant, 
v. 

Maharajadhiraj a Kumar Bisheshwar 
Singh , Plaintiff and others , 

Defendants — Respondents. 

Appeal No. 116 of 1936, Decided on 8th 
March 1940, from original decree of Sub- 
Judge, Darbhanga, D/. 7th August 1935. 

(a) Civil P. C. (1908), O. 21, R. 66 — Valua- 
tion — Determination. 

The valuation is to be determined on the mate- 

r ^% S ^ Ch D aS , th0J are on the recor d : A I R 1925 
1 at 500 , Ref. [P 711 C 1] 

(b) Privy Council — Privy Council decision. 
— Duty of Indian Courts. 

It Is not open to the Indian Courts to attempt 
to dra w fine distinctions in the pronouncements of 
their Lordships of the Judicial Committee. 

(c) Mortgage _ Mortgagee pulcha^ing^or 
small value equity of redemption in estate with 
notification and subject to his own debt — 

Mortgage debt is satisfied if valuation to him 
exceeds amount due on mortgage. 

The mortgage debt of a mortgagee who purchases 
for a small value the equity of redemption in an 
estate with a notification and subject to his own 
debt is satisfied by the purchase of the village and 
the value of that village if the valuation to him 

«J e am 7 OUDt £ Ue ° n this ^gage : 7 Cal 
o±o (Jr C/, Rel. on; Case law discussed. 

[P 712 C 2] 

P. R. Das, L. K. Jha and S. K. Mitra_ 

c,. „ —for Appellant. 

q ^ ulua . n Ahm ad, Murari Prasad, 

P* Sriva9tava and Prem Lall_ 

, _ fl f° r Bespondents. 

Manohar Lall J. — This is an appeal 
by defendant 1 against a decision of the 
learned Additional Subordinate Judge of 
Darbhanga dated 7th August 1935 by which 
he decreed the suit of the plaintifif, respon¬ 
dent 1, which was instituted for enforcing 
four mortgage bonds executed by the appel¬ 
lant on various dates in favour of respon¬ 
dent 2, the assignor of the plaintifif. The 
principal question for determination is the 
extent to which the first mortgage bond 
dated 14th August 1925 can be enforced 
The faots necessary for determination of 

the controversy between the parties mav 
be seabed as follows. 

On 14th August 1925 the appellant exe- 

Qn nnn a • m °/ fcgag0 bond (Ex - 5) for Rupees 
d0,0°0 id favour of Apurba Babu, defen¬ 
dant 2 in the action, stipulating to pay 
interest at 12 per cent, per annum, the due 
date of payment was 14th August 1926 
The properties mortgaged in this bond con- 
si9ted among other properties of village 
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Kasraur, tauzi No. 16. On 7fch February 
1927 the appellant executed another mort¬ 
gage bond to secure a sum of Rs. 12,000 in 
favour of the same mortgagee by giving in 
hypothecation the same properties as were 
covered by the bond of 1925. On 25th 
August 1929 the appellant executed a third 
mortgage bond in favour of the same mort¬ 
gagee to secure a sum of Rs. 10,000 and 
lastly on 15th September 1929, the appel¬ 
lant executed a fourth mortgage bond in 


favour of defendant 2 to secure an advance 
of Rs. 15,000 the properties mortgaged 
being the same in all these four bonds in 
suits the rate of interest being also the 
same. In the year 1930 Mt. Sarosati 
Bahuria, defendant 3, was executing her 
money decree against the mortgagor; she 
assigned four annas in this decree to the 
plaintiff on 4th August 1930. On 12th 
September of the same year the plaintiff 
applied to be added as a co-decree-holder 
in the execution proceedings. In his peti¬ 
tion, Ex. 3 (E) at p. Ill, he stated that he 
inras the purchaser of the four annas share 
of the decree passed in favour of Mt. Saro- 
aati Bahuria against Suraj Narain Chou- 
dhuri, judgment.debtor, under the deed 
of assignment executed by Mt. Sarosati 
Bahuria on 4th August 1930, that the said 
decree was under execution in case No. 160 
of 1930 and prayed that he should be 


brought on the record as one of the decree 


holders. 

The order sheet Ex. M at p. 99 shows 
that the Court after hearing the objection 
of the parties ordered on 12th January 
1931, that the plaintiff should be added 
as a decree-holder in the execution pro¬ 
ceedings. It should be stated, however, that 
before this when Sarosati Bahuria was 
the sole decree-holder she had applied to 
realise her decree by asking the Court to 
attach and sell village Kasraur tauzi No. 16, 
one of the mortgaged properties. On 18th 
July 1930, she had put in a petition that 
the property sought to be sold had an en¬ 
cumbrance of Rs. 45,000 upon which the 
Court ordered that a note to that effect 
should be made in the sale proclamation: 
see Ex. M at p. 99. The petition of the 
lady is at p. 109 in which reference is made 
to the encumbrance of Rs. 45,000 under a 
mortgage bond. It is common ground, and 
indeed it is established on the evidence, 
that the mortgage bond referred to is first 
mortgage bond in suit, namely, of 14th 
August 1925. On 16th January 1931 the 
plaintiff and his co-decree-holder both in¬ 


formed the Court by means of a petition 
that in order to show the encumbrance on 
the judgment-debtor’s properties noted in 
the inventory of the properties sought to 
be sold a copy of the mortgage bond 
dated 14th August 1925, executed by Suraj 
Narain Chaudhuri (the appellant) in favour 
of Apurba Babu is being obtained today in 
the registration department which will be 
supplied within two days (Ex. F (3) at 
p. 113). On the next day the two decree- 
holders filed another petition Ex. H (1) (at 
p. 114) in which they stated that the entire 
debt due on this mortgage was Rs. 56,038, 
that is Rs. 30,000 principal and Rs. 26,038 

as interest, and they also filed a copy of 
the bond executed by tbe appellant in 
favour of Apurba Babu. The proceedings 
show that the Court had ordered the issue 


of sale proclamation fixing 2nd March 1931, 
for sale at 12 noon and the value of the 
property sought to be sold was fixed by the 
Court at Rs. 4,00,000: see Order No. 36 
Ex. M at p. 100. 

On 19th January 1931, the Court by 
Order No. 42 after hearing the parties 
directed that the sale of the property should 
take place first of four annas share and if 
the price fetched did not cover the decretal 
amount which was about Rs. 15,000 then 
another four annas share was to be sold 
and finally the remaining eight annas would 
also be sold if the first two sales did not 
fetch the full decretal amount and directed 
that the sale proclamation was to make a 
mention of these specific directions. The 
sale proclamation whioh was actually issued 
is Ex. L at p. 116. It mentions that in the 
property which was sought to be sold, 
namely, village Kasraur, the share of the 
judgment.debtor was 15 annas and odd 
bearing tauzi No. 16, and also gave parti¬ 
culars as to the area and the sadar-jama 
payable. It also mentions the encumb¬ 
rance as Rs. 56,038 under mortgage bond 
dated 14th August 1925, executed by Babu 
Suraj Narain Chaudhuri in favour of Apurba 
Babu and then notes the directions whioh 
the Court had given as to the order in which 
shares in this property would be put for 
sale. On 2nd March 1931 the two decree- 
holders applied for permission to offer bids 
in the auction sale to the extent of their 
decretal amount. The Court apparently 
allowed the prayer. The sale was actually 
held on 7th March 1931—four annas share 
in village Kasraur, tauzi No. 16, was first 
sold to the decree-holders for Rs. 3800 and 
then another four annas share was sold for 
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Rs. 3800 and lastly the remaining eight 
annas share was sold for Rs. 7600 with the 
result that the entire share of the judgment- 
debtor in village Kasraur was knocked down 
to the decree-holders for a sum of Rs. 15,200. 

The judgment-debtor put in the usual 
application under O. 21, R. 90, Civil P. C., 
asking for the setting aside of the sale on 
the ground of alleged irregularities in publi¬ 
shing and conducting the sale leading to 
the sale in favour of the decree-holders 
for a grossly inadequate price. The decree- 
holders auction-purchasers in their objec¬ 
tions to this application of the judgment- 

debtor asserted amongst other things that 
the allegation of the petitioners that the proper¬ 
ties sold by auction are valued at Rs. 4,00,000 is 
wrong and false. The properties sold by auction 
have been sold, subject to the encumbrance, for 
proper price. 

See para. 5 Ex. J (1), p. 125 and para. 5, 
Ex. J at p. 126—the first is the refutation 
petition by Mt. Sarosati Bahuria dated 2nd 
May 1931, and the second is the refutation 
petition by the plaintiff dated 5th June 1931. 

The Court by its order dated 16th Janu¬ 
ary 1932, (see Order No. 65 at p. 104), 
refused to set aside the sale holding that the 
processes of execution were duly served and 
that there was no irregularity. The only 
irregularity which was alleged for the first 
time in argument before him was that the 
sale which was originally fixed for 2nd 
March bad been adjourned to 7th March 
without fixing the hour of sale. But the 
Court held that even if this may be assumed 
to be an irregularity there was nothing in 
the evidence from which it could be directly 
or indirectly inferred that the inadequacy 
of the price fetched — which could not be 
gainsaid—at the sale was due to this irre¬ 
gularity. Against this decision there was an 
appeal to this Court (Miscellaneous Appeal 
No. 23 of 1932) but the judgment-debtor 
could not obtain any real relief. On 22nd 
January 1932 the Court issued a sale certifi¬ 
cate in favour of Mt. Sarosati Kuer and the 
plaintiff certifying that these decree-holders 
have been declared purchasers for a conside¬ 
ration of Rs. 15,200 at a sale held by public 
auction on 7th March 1931, of 15 annas 
and odd share of village Kasraur, tauzi 
No. 16,. having an area of 750.42 acres 
with a jama of Rs. 902-3-0 together with 
all zamindary rights appertaining to this 
tauzi. It also mentions that the plaintiff 
was substituted as a decree-holder on 12th 
January 1931. It appears that about this 
time a receiver was appointed and had 
taken possession of this village Kasraur, 


tauzi No. 16. On 6th July 1932, defen¬ 
dant 2 assigned his rights in all the mort¬ 
gage bonds in suit to the plaintiff for a 

sum of Rs. 90,000. 

The plaintiff instituted the present suit 
on 9th August 1932, and stated in para. 12 
of the plaint that before getting the assign¬ 
ment under the sale deed dated 6th July 
1932 from the mortgagee, the plaintiff 
along with Mt. Sarosati Bahuria purchased 
a portion of the mortgaged property, namely,, 
village Kasraur, tauzi No. 16, given in 
sch. 3 of the plaint, at an auction sale 
held on 7th March 1931, for Rs. 15,200 in 
which the plaintiff’s share was four annas 
(being the same share which he had pur¬ 
chased in the decree) and in which the 
Musammat has a share of 12 annas. He 
also stated in this paragraph that the 
plaintiff and Mt. Sarosati Bahuria, defen¬ 
dant 3, entered into possession by obtaining 
a formal delivery of possession in Novem¬ 
ber 1933, after the appeal of the judgment- 
debtor had been dismissed by the High 
Court against the order refusing to set aside 
the sale and that the plaintiff is in posses¬ 
sion of only four annas, the share which he 
purchased. The plaintiff gave a deduction 
of Rs. 3040 from the amount due on the 
mortgage bond by spreading the propor¬ 
tionate amount of the dues on the four 
mortgages in suit on his four annas of 
village Kasraur. He prayed for the usual 
mortgage decree for Rupees 1,20,356-12-0 
together with interest pendente lite till 
realization. 

The defendant in his written statement 
put forward a number of defences, but the 
principal objection which was relied upon 
before us was that by reason of the pur¬ 
chase by the plaintiff of tauzi No. 16 for a 
very small consideration the entire debt 
due under the first mortgage bond had been 
wiped off. This written statement was filed 
on 9th January 1933, and on 1st May 1935 
an additional written statement was filed 
in which it was alleged then for the first 
time (see para. 1) that the plaintiff is the 
purchaser of the entire share of the mort¬ 
gaged property, namely village Kasraur, 
tauzi No. 16, that Mt. Sarosati Bahuria is 
only his benamidar and that the plaintiff is 
in possession of the entire mortgaged pro¬ 
perty. But the issues had already been 
struck on 16th March 1933 and after the 
filing of the additional written statement on 
1st May 1935 the appellant did not ask the 
Court to frame an additional issue as to 
whether the plaintiff was the purchaser of 
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the entire 16 annas of village Kasraur with whole of the dues under the first mortgage 


the result that it must be assumed, as has 
been assumed in the Court below, that the 
two decree-holders were purchasers of their 
respective shares in village Kasraur. The 
learned Subordinate Judge found that the 
plaintiff purchased 4 annas share in touzi 
No. 16, village Kasraur. 

Mr. Das at one stage of the argument 
suggested that upon a true construction of 
the sale certificate, it must be held that the 
plaintiff and defendant 3 are only joint pur¬ 
chasers of village Kasraur without any 
specification of shares but later on con¬ 
tended that even if it be established that 
as between the co-purchasers the plaintiff 
has purchased only 4 annas share in village 
Kasraur his argument as to the effect of the 
sale remains unaffected -(this contention 
will be considered later on). It must be 
assumed, therefore, as it was assumed be¬ 
fore the learned Subordinate Judge, that 
the plaintiff is the purchaser of 4 annas of 
village Kasraur only. If it was necessary 
to decide this point on the evidence I would 
have come to the same conclusion. The 
appellant also questioned the deed of assign¬ 
ment in favour of the plaintiff and protested 
at the high rate of interest included in the 
bond. But these two questions have been 
decided adversely to the appellant and have 
not been raised before us in appeal. The 
learned Subordinate Judge fixed the value 
of village Kasraur, tauzi No. 16, at Rupees 
72,000, of tauzi No. 17 at Rs. 63,000 and 

of the remaining properties under the mort¬ 
gage at Rs. 54,000. He came to the con¬ 
clusion that the properties mortgaged must 
contribute towards the amount due under 


the bonds in suit as follows: 

Plaintiff’s 4 annas share in touzi No. 16 2/21 

Mt. Bahuria’s 12 annas share in touzi No. 16 6/21 

Touzi No. 17 ... —• 7/21 

And the remaining properties ... 6/21 


with the result that he decreed the suit for 
19/21 of the amount claimed ; that 2/7th 
of the claim would be payable by defen¬ 
dant 3 out of her 12 annas share in touzi 
No. 16 and the remaining, that is 13/21 of 
the amount claimed, by defendant 1 out of 
the properties in mortgage except village 
Kasraur, touzi No. 16. He further ordered 
that in case of non-payment the mortgaged 
properties except the four annas share of 
the plaintiff in village Kasraur, touzi No. 16 
will be sold. In the appeal before us the 
principal question and indeed the sole ques¬ 
tion argued was that the amount due to the 
plaintiff should be reduced by wiping off the 


bond of 1925 and that in any event under 
the provisions of the Bihar Money-Lenders 
Act 1939, if the plaintiff was entitled to 
claim the whole of the dues under the first 
mortgage bond he could not recover interest 
thereon more than the principal. The appli¬ 
cation of the Bihar Money-Lenders Act to 
this case has not been challenged by the 
respondent. The provisions are clear and 
if the plaintiff is entitled to claim any sum 
under the first mortgage bond the amount 
will be limited to Rs. 60,000. In order to 
determine the important question seriously 
agitated before us, it is plain that the most 
important question of fact to be determined 
in the first instance is what is the value of 
the village Kasraur, tauzi No. 16, at the 
date of the auction sale. The learned coun¬ 
sel for the appellant seriously contested the 
finding of the learned Subordinate Judge 
by which he had fixed the valuation at 
Rs. 72,000. (After examining certain evi¬ 
dence his Lordship concluded.) For these 
reasons I am unable to say that the learned 
Subordinate Judge was wrong when he 
fixed the valuation of village Kasraur at 
Rs. 72,000. The estimate is rather exces¬ 
sive but is in favour of the appellant. The 
other oral evidence in the case is unreliable 
and consists in the main of the evidence of 
the appellant himself. It may be observed 
that he had produced no village papers to 
show what the income from the zerait and 
bakast lands and other zemindary income 
of this village was. He admitted he had no 
papers to show the income from pokhars. 
He sought to justify the non-production of 
the papers by asserting that all the jama 
kharch books were destroyed by the earth¬ 
quake. It is difficult to accept the explana¬ 
tion. The witness sought to make out that 
his family purchased these mortgaged pro¬ 
perties for Rs. 4,00,000. At p. 54 he says: 

I had to spend four lacs including the value of 
46 bighas and 22 bighas. I had to spend the 
money in cash. We paid one lao five thousand 
by borrowing and the rest was with my father. 
My father had about three lacs of rupees. I have 
no documentary evidence to show that we spent 
four lacs. The income of my father was Rs. 1500 
to Rs. 2000 besides 500 to 600 bighas of land of 

khas cultivation ..We paid Rs. 1,63,000 or 

Rs. 1.65,000 to Mr. Orowdy brother of Mr.Orowdy 

_the value of that land was settled at Rs. 87,000. 

Mr. Crowdy did not take any price for this. I have 
no papers to show that we paid Rs. 1,63,000 or so 
to the brother of Mr. Orowdy. 

It seems to me that a mere perusal of 
the cross-examination of the appellant shows 
that he could not be relied upon. The state- 
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'dent which he has made as fco fche amount 
paid fco fche vendor is belied by fche docu¬ 
mentary evidence consisting of fche sale 
deed from Mr. Growdy. But; ifc was argued 
fchafc fche respondent is bound by fche valua¬ 
tion fixed in fche sale proclamation which 
was inserted afc fche instance of defendant 3 
afc a time when she was fche sole decree- 
holder and fchafc fche plainfciff when he be¬ 
came a oo-decree-holder and joined in fche 
execution proceedings nob having taken any 
sfcep3 fco challenge fche valuation was bound 
by fche same. The valuation in fche sale pro¬ 
clamation as already sfcafced was given afc 
Rs. 4,00,000, but; fche record shows fchafc fche 
valuation was fixed on an admission made 
by fche advocate of fche decree-holder who 
was not; allowed fco challenge fche same afc a 
late hour of fche same day. Order No. 22 
dated 23rd August 1930 shows fchafc Babu 
Gangadhar Missir objected fco a pefcifcion for 
time being granted fco fche judgment-debtor 
to adduce evidence of valuation because he 
was willing fco accept fche valuation as given 
by him. The Court; observes: 

The matter ended then. In the last hour another 
pleader appeared for the decree-holder to say that 
the question of valuation be decided by the Court 
on evidence. The parties cannot be allowed to play 
fast and loose in Court. I accept the valuation as 
given by the judgment-debtor. This value is to bo 
entered in the sale proclamation. 

Ifc is clear therefore that fche Court did 
not; decide fche question of valuation on any 
evidence but; fixed ifc in these circumstances. 
Ifc may be fchafc fche pleader for fche decree- 
holder whose decree amounted fco only 
Rs. 15,000 was not concerned with fche 
valuation because fche property admittedly 
is worth more fchan Rs. 15,000. Be fchafc as 
ifc may, no esfcoppel of any kind can arise 
against fche plainfciff on account; of fche mode 
in which fche pleader of his vendor’s decree- 
holder agreed fco have fche valuation fixed 
for fche purpose of this execution at fche 
stage of R. 66, Civil P. C. The parties have 
jadduced evidence in fche case and fche valua¬ 
tion is fco be determined on fche materials 
such as they are on fche record : see in this 
connexion, 4 Pat; 731. 1 Having given fche 
matter my most anxious consideration I am 
unable fco hold fchafc fche decision of fche 
learned Subordinate Judge fchafc fche value of 
village Kasraur cannot; be taken afc any 
figure higher fchan Rs. 72,000 is at; all erro¬ 
neous, and I agree with him fchafc for fche 
purposes of fche present; suit fche valuation 

1. (’25) 12 A I R 1925 Pat 500 = 88 I O 832 = 4 
Pat 731 = 6PLT 843 (8 B), Mohit Narain 
Jha v. Thekan Jha. 


of village Kasraur should be taken afc 

Rs. 72,000. 

I have already held that; fche plainfciff has 
purchased 4 annas share of fcauzi No. 16 
which must now be taken fco be of fche value 
of Rs. 18,000. Whafc fchen is fche effect of 
fche assignment; in favour of fche plainfciff of 
fche rights of fche mortgagee in fche mortgage 
bond dafced 14fch August 1925? Mr. Das for 
fche appellant contends relying in fche main 
on fche decision of fche Privy Council in 8 
I A 93" fchafc fche effect of fche purchase was 
fco wipe off fche entire encumbrance of 14fch 
August; 1925. He also argued relying upon 
fche decision in 36 I A 203 3 fchafc fche plain¬ 
fciff was bound fco indemnify defendant 1 fco 
fchis exfcent; by reason of his having pur¬ 
chased 4 annas share of village Kasraur, 
fcauzi No. 16, in execution of a money de¬ 
cree in a sale held wifch a notification of 
fchis prior encumbrance. Sir Sulfcan Ahmad 
on fche ofcher hand, appearing for fche res¬ 
pondents, contends fchafc not withstanding the 
purchase by fche plainfciff his rights fco con- 
fcribufcion under S. 82, T. P. Acfc, are nob 
abrogated and fchafc all fchafc fche appellant 
can claim is fco have a distribution of fche 
mortgage debt; due under fche first; bond on 
all fche properties including fche 4 annas of 
village Kasraur in fche appropriate propor¬ 
tion as has been done by the learned Subor¬ 
dinate Judge; he also contended fchafc fche 
principle laid down by fche Judicial Com¬ 
mittee in 8 I A 93 2 was confined fco the 
peculiar facfcs of that case and has never 
been followed in fche Indian decisions by 
which similar questions were decided. 


In my opinion ifc is not possible for fchis 
Court fco refuse fco apply fche principle laid 
down in 8 I A 92 2 and 36 I A 203 3 fco fche 
facfcs of fchis case but; fchis will help fche 
appellant; only fco fche extent fchafc fche mort¬ 
gage bond of 14fch August 1925 will be 
considered fco have been satisfied fco fche 


exfcent; of fche value of 4 annas of village 
Kasraur, viz., Rs. 18,000 less fche price paid 
by fche respondent for ifc. In 8 I A 93 2 the 
facfcs shortly sfcafced were fchafc fche mortgagor 
who was fche owner of several villages and 
amongst others of two villages called Korina 
and Nandan had first mortgaged Korina in 
1865 fco fche Bank and later on had mort¬ 
gaged Korina and Nandan fco Dooli Chand 
fco secure Rs. 38,000. The mortgagor fcbere- 

2. (’81) 7 Cal 648=8 I A 93=4 Bar 245=3Bather 

734 (PC), Dooli Chand v. Ram Kishen Singh. 

3. (’09) 31 All 583 = 3 I O 793 = 36 I A 203 = 6 
A L J 817 (P C), Mfc. Izzafcunnissa Begam v. 
Kunwar Perfcab SiDgh. 
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after mortgaged Nandan to the respondent 
for Es. 5500. The Bank then instituted a 
suit on their mortgage of 1865 and obtained 
a decree for the sale of Korina. But Korina 
had been attached in execution by Chuttun 
Singh another decree-holder of the mort¬ 
gagor and purchased by the respondent sub¬ 
ject to the mortgage of the Bank. Shortly 
after this sale, the respondent paid into 
Court the entire amount to satisfy the 
mortgage amount of the bank and got pos¬ 
session of village Korina. In the meantime 
the respondents had instituted a suit to 
enforce their mortgage and having obtained 
a decree they were proceeding in execution 
to sell Nandan when the appellant Dooli- 
chand intervened, gave notice of his mort¬ 
gage of January 1870 and requested that it 
should be notified at the time of the sale 
and it was so notified. It was found as a 
fact that the sale was made subject to that 
notification, and of course subject to the 
mortgage to the appellant, upon which be 
at that time claimed that a sum of Eupees 
1,51,239 was due. Sir Montague E. Smith 
in delivering the judgment of the Board 
observed : 

It is plain what the effect of such a notification 
upon the sale must have been, and the biddings 
were only for the equity of redemption, which was 
of small value. The sale took place in August 1872, 
and the purchaser was oneDindyal, the appellant’s 
brother, the price being Rs. 11,710. A certificate 
of sale and possession were obtained on 11th Sep¬ 
tember 1873. It has been found by both Courts 
that DiDdyal purchased benami for the appellant. 
The appellant, therefore, having given notice of his 
mortgage, purchased the equity of redemption sub¬ 
ject to his own debt, and thus became both owner of 
the equity of redemption and mortgagee. In that 
state of things it became material to inquire what 
was the value of Nandan. It has been found by the 
Courts that its value, beyond the purchase money, 
exceeded the amount due upon the appellant’s mort¬ 
gage, and was sufficient to recover not only that 

amount but Rs. 18,800 .Under these 

circumstances, it must be taken that the mortgage 
debt was satisfied by the purchase of Nandan and 
the value of that estate. The appellant, having thus 
obtained the full amount of his debt, could no 
longer avail himself of any other part of his secu¬ 
rity. The mortgage was only a security for the 
debt, and when it was satisfied there was an end of 
any right to resort to the further securities he held. 

This case was sought to be distinguished 
by the learned Judges of the Madras High 
Court in the Full Bench case in A I E 1920 
Mad 375 = 43 Mad 372 4 but with great 
respect I am unable to agree with the 
.observations made by the learned Judges, 
litis not open to the Indian Courts to attempt 

4. (’20) 7 A I R 1920 Mad 375=55 I C 666 = 38 
M L J 239 = 43 Mad 372 (FB), Ponnambala 
Pillai v, Annamalai Chettiar. 


to draw fine distinctions in the pronounce¬ 
ments of their Lordships of the Judicial- 
Committee. The observations of Sir Mont¬ 
ague Smith which I have just quoted appear 
to me to be very clear and establish that 
the mortgage debt of a mortgagee who pur-l 
chases for a small value the equity of re¬ 
demption in an estate with a notification!' 
and subject to his own debt is satisfied by 
the purchase of the village aDd the value of 
that village if the valuation to him exceeds * 
the amount due on this mortgage. If I apply 
this observation to the facts of the present 
case, it helps the appellant only to this extent • 
that the mortgage debt will be taken to be 
satisfied to the extent of the value of the 
village purchased by the respondents less* 
the price paid by him for it. The respon¬ 
dent purchased only 4 annas of the village 
which has been found by me to be of the 
value of Es. 18,000 but on paying Es. 3800 
for it. It follows that the mortgage of the 
respondent was satisfied but to the extent 
of Es. 14,200 only thus leaving him the right 
to enforce the unsatisfied portion of the 
mortgage debt against other parts of his 
security under this mortgage bond of August 
1925 namely against the remaining 12' 
annas of village Kasraur, tauzi No. 16, and 
other properties. The case reported in 24 
W E 83 6 points to the same direction. In^ 
that case the mortgagor had mortgaged 
three villages to the plaintiff who had- 
become the purchaser at a sale in execution, 
of another decree of the rights of the mort¬ 
gagor in one of the villages at a price wholly* 
inadequate of its proper value and the Court 
found that at the sale in question the bids- 
were made on the understanding that the 
property was burdened with the plaintiff’s' 
bond-debt. In these circumstances it was 
held that 

the plaintiff has, by his own act, supplemented by 
the fact that he has in reality got back all money, 
precluded himself from following other portion of’ 
the property pledged to him, 

per Glover, J. at p. 85. Mitter J, agreeing 
observed : 

The effect of this purchase by the plaintiff was - 
therefore that through thi9 execution sale in which', 
he himself became the purchaser, he got himself 
repaid of the whole amount due to him then under 
the bond which is the foundation of the present 
action. It has been pressed upon us that, as the 
plaintiff only purchased one out of three properties- 
hypothecated in the bond, the whole charge should, 
according to the ordinary rule of equity, be distri¬ 
buted over them all. We think that the plaintiff* 
by his own conduct has precluded the Court inap- 
piying this ordinary rule, and under the peculiar 

5, (’75) 24 W R 83, Byjonath Sahoy v. Doolhun. 

Biswanath. 
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circumstances of this case it would be inequitable 
to adopt it. 

In the present case plain equity requires 
that the plaintiff when he has obtained the 
satisfaction of his mortgage debt to the 
extent of the value to him of the village 
which he purchased he should not be allow¬ 
ed to enforce the mortgage bond to that 
extent. The plaintiff purchased the village 
on paying one-fourth of Es. 15,200 that is 
to say Es. 3800 and obtained in lieu thereof 
a property of the value of Es. 18,000. The 
result is that this mortgage bond is satisfied 
to the extent of Es. 14,200 as stated already. 
Nor can Mr. Das derive any greater advan¬ 
tage than this from the case in 36 I A 203. 3 
In that case the mortgagor whose property 
had been sold at an auction sale subject to 

certain encumbrances which later on turned 

out to be invalid sued the purchaser for 
recovery of the amount due under the in¬ 
valid mortgages but the suit was dismissed 
on the ground that the purchaser was 
entitled to the benefit accruing to the pro¬ 
perty from its having been exonerated from 
mortgage liability and was not liable to 
account to the vendor for the amount there¬ 
of as unpaid purchase money or by reason of 
his being estopped from denying the validity 
of the mortgages. Lord Macnaughten in deli¬ 
vering the judgment of the Board observed.' 

On the sale of property subject to incumbrances 
the vendor gets the price of his interest, whatever 
it may be, whether the price be settled by private 
bargain or determined by public competition, to¬ 
gether with an indemnity against the incumbrances 
affecting the land. The contract of indemnity may 
be express or implied. If the purchaser covenants 
with the vendor to pay the incumbrances, it is 
still nothing more than a contract of indemnity. 
The purchaser takes the property subject to the 
burthen attached to it. If the incumbrances turn 
out to be invalid, the vendor has nothing to com¬ 
plain of. He has got what he bargained for. His 
indemnity is complete. He cannot pick up the 
burthen of which the land is relieved and seize it 
as his own property. The notion that after the 
completion of the purchase the purchaser is in 
some way a trustee for the vendor of the amount 
by which the existence, or supposed existence, of 
incumbrances has led to a diminution of the price, 
and liable, therefore, to account to the vendor for 
anything that remains of that amount after the 
incumbrances are satisfied or disposed of, is with¬ 
out foundation. After the purchase is completed, 
the vendor has no claim to participate in any 
benefit which the purchaser may derive from his 
purchase. 

EelyiDg upon these weighty observations 
Mr. Das argued that when the plaintiff pur¬ 
chased four annas share of village Kasraur 
he gave an indemnity to the appellant that 
he would be relieved from the entire burden 
of the mortgage debt due on the bond of 


August 1925. Similarly be argued that 
when defendant 3 purchased the twelve 
annas share in village Kasraur by the same 
sale she also gave an implied indemnity that 
she would relieve the mortgagor, whose 
property she bad purchased, from the entire 
encumbrance of the bond of August 1925. 
He also referred to the case in 57 Mad 218 6 
and to certain passages in the well-known 
book of Leek on Contract at page 50, etc., 
to show that the indemnity of co-sureties 

extends to the whole of the amount in¬ 
demnified. 

In my opinion this argument is of no 
assistance to the appellant. There is admit¬ 
tedly no express indemnity in the present 
case. But there is an implied indemnity and 
that implied indemnity, by the application 
of the principle laid down in 8 I A 93, 2 can 
only extend to the actual value to him of 
the property which has been purchased by 
the auction-purchaser. I cannot construe the 
auction sale in the present case as imposing 
an implied liability upon the plaintiff-res¬ 
pondent to pay off the prior encumbrances 
of an amount in excess of the value to him 
of the share which was purchased. It should 
be noticed that in the present case the 
auction-purchaser was not the mortgagee 
at the date of the purchase in 1931. He 
became the assignee of the mortgagee at a 
later date. The question of the extent to 
which the mortgagor can call upon defen¬ 
dant 3 to indemnify him can only be decided 
in appropriate proceedings hereafter if the 
mortgagor is so advised and we have not 
been asked to decide that question in the 
present action. But the plaintiff having, 
become the assignee of the mortgagee after 
his auction-purchase cannot be allowed in 
this action to enforce his newly acquired 
rights without indemnifying the mortgagor 
to the extent already indicated. It is right 
that I should deal with some cases that 
were relied on by Sir Sultan Ahmad in 
support of his argument that the principle 
in 8 I A 93 2 should not be applied to this- 
case. The first case relied upon was the 
Full Bench case in 22 All 284 7 where it 
was held that: 

When a mortgagee buys at auction the equity of 
redemption in a part of the mortgaged property, 
such purchase has, in the absence of fraud, the 
effect of discharging and extinguishing that portion 
of the mortgage debt which was cha rgeable on the 

6. (’34) 21 A I R 1934 Mad 1 = 149 I C 379 — *57 

Mad 218=66 M L J 4, Rama Rayanimg7r v 
Raja of Kalahasti. 5 

7. (1900) 22 All 284=1900 AWNC9 (FB) Bis- 

heshur Dial v. Ram Sarup. V ' 
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property purchased by him, that is to say, a por¬ 
tion of the debt ■which bears the same ratio to the 
whole amount of the debt as the value of the pro¬ 
perty purchased bears to the value of the whole of 
the property comprised in the mortgage. 

The judgment of the Full Bench which 
was delivered by Banerji J #l shows that the 
learned Judge relied entirely upon the pro¬ 
visions of S. 82, T. P. Act. He points out 
that there can be no doubt that if persons 
other than the mortgagee purchase different 
parcels of the mortgaged property, their 
liability, inter se, is proportionate to the 
relative value of the property purchased by 
each of them, and it is immaterial what 
price was paid for it and that 

if any such purchaser has to discharge the whole 
of the mortgage debt, he is entitled to claim con¬ 
tribution from the owners of the remainder of the 
mortgaged property, and this right subsists even 
if the price of the parcel purchased by him was 
grossly inadequate, and the difference between that 
price and the actual market value of the property 
was in excess, not only of the amount of the pro¬ 
portionate liability of the property, but also of the 
whole amount of the mortgage debt. 

The learned Judge then at p. 290 puts 
this question : 

Does the case become different if the purchaser 
of a part of the mortgaged property be the mort¬ 
gagee himself ? 

and gave this answer : 

There appears to be no difference in this respect 
between the case of a purchase by a stranger and 
that of a purchase by the mortgagee. When the 
mortgagee buys at auction the equity of redemption 
in a part of the mortgaged property, all that the 
mortgagor or other person interested in the remain¬ 
der of the mortgaged property can claim, is that 
he should not be placed in a worse position than 
that in which he would have been had the pur¬ 
chase been made by an outsider; that is to say that 
the property in his hands should not be rendered 
liable for a larger amount than the sum with which 
it would have been chargeable in the case of a 
purchase by a stranger. In the latter case, if the 
mortgagor or other owner were compelled to dis¬ 
charge the whole of the debt he would be entitled 
to contribution from the purchaser rateably to the 
value of the property purchased by him. In the 
case of a purchase by the mortgagee there appears 
to be no reason why the mortgagor or his repre¬ 
sentative should be allowed anything beyond a 
right to have his liability reduced to the same 
extent as in the case of a purchase by an outsider, 
and this seems to be the only equity to which he 
is entitled. 

The conclusion afc which the Full Bench 
arrived as given by the learned Judge afc 
p. 293 is: 

As the mortgagee in this case purchased a moiety 
of the mortgaged property, the mortgage debt 
became extinct to the extent of a moiety only, and 
the plaintiffs were entitled to recover the other 
moiety by the sale of the remainder of the mort¬ 
gaged property. 

Although the facts of the case show that 
at the time of the auction sale an applica¬ 


tion had been made to notify the amount 
of the mortgage debt, this fact has not been 
noticed in the judgment of Banerji J. nor, 
it is to be observed, was the case in 8 I A 
93 a brought to the notice of the learffed 
Judges. Although this case is directly in 
favour of the contention of Sir Sultan 
Ahmad, I am unable to treat this as a deci¬ 
sion binding upon this Court in the face of a 
contrary decision of the Privy Council, It 
may also be observed that the learned Judge 
relied upon two decisions of the Privy 
Council, namely, 16 Cal 682 8 and 13 MIA 
404, 9 but these decisions do not appear to 
be relevant. In the former case all that was 
held was that the mortgagee who buys the 
mortgaged property afc auction with the 
leave of the Court is not a trustee for the 
mortgagor, and is in the same position as 
any independent purchaser. The facts of 
the case show that the mortgagees had put 
up to sale the mortgaged property in exe¬ 
cution of a decree obtained by them and 
themselves purchased the property after 
obtaining leave to bid. In the second case 
it was admitted before their Lordships that 
the plaintiffs as purchasers of the equity of 
redemption in a portion of the mortgaged pro¬ 
perties are entitled to redeem that portion on 
payment of some proportion of the mortgage 
debt and the only objections to the decrees 
made were (so far as relevant to the present 
controversy) as to the mode in which the 
rateable share of the debt payable in res¬ 
pect of Hosseinpore had been calculated, 
and secondly, as to the mode in which the 
gross amount of the mortgage debt to be 
apportioned had been ascertained : see the 
observations of Sir James Colvile, who de¬ 
livered the judgment of the Board, afc 
p. 408. It may be observed that in that 
case the mortgagee is not stated to have 
purchased the property as the result of a 
notification such as exists in the present 
case. 

The next case relied upon was the case 
in 22 Bom 304. 10 In that case three pro¬ 
perties were mortgaged to the plaintiff for 
Rs. 90. In execution of a simple decree for 
money the equity of redemption in one of 
those properties, namely, a house, was sold 
by auction and purchased by the plaintiff- 
mortgagee for a very small sum of Rs. 2-2-0, 
The mortgagee auction-purchaser sold this 

8. (’89) 16 Cal 682=16 I A 107=5 Sar 845 (P O), 

Mahabir Persbad Singh v. Maonaghten. 

9. (’70) 13 M I A 404=14 WR17 (P C), Nawab 

Azmafc All Khan v. Jawahir Singh. 

10. (’98) 22 Bom 304 (F B), Lakhmidas Ramdas 

v. Jamnddas Shankar Lai. 
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to one Francis for Rs. 100 and subsequent¬ 
ly brought his suit to recover Rs. 90, the 
whole of the mortgage amount by sale of 
the two remaining properties. Farran C. J. 
in reversing the decision of the trial Court, 
who had dismissed the suit on the ground 
that the plaintiff had realised Rs. 100 by 
the sale of the property purchased by him 
and, therefore, nothing was due, held that: 

The plaintiff, when he purchased the equity of 
redemption in the house, purchased it subject to 
its due proportion of the mortgage debt. That por¬ 
tion of the mortgage debt thus ceased to exist, and 
the plaintiff’s right as mortgagee to recover the 
money secured by his mortgage was reduced to that 
extent. What proportion of the mortgage debt was 
thus wiped out depends upon the proportion of the 
value of the house to the value of the rest of the 
mortgaged properties. 

Ifc will be observed again that in this 
•case which was relied upon by the learned 
Judges in 22 All 284' the mortgagee did 
not purchase the property after the mort¬ 
gage encumbrances had been notified. The 
next case to which our attention was drawn 
was the case in 6 I C 842 = 11 CLJ 639. 11 
It is pointed out at p. 844 that 

the Courts, if called upon to scrutinise the transac- 
tion, will look upon it with jealousy, and will set 
aside a purchase made by the mortgagee when, by 
the influence of his position or by constructive 
fraud, he has gained an unconscionable advantage 
and has purchased the property for such a low 
price as may be taken to be fairly indicative of 
fraud or undue influence. But, in the absence of 
fraud or undue influence or fiduciary relation, the 
mortgagee may purchase the equity of redemption 
of the mortgagor upon the same footing as any 
other person; 

and a few lines later: 

What then is the result of such purchase on the 
position of the mortgagee? It has been argued on 
behalf of the mortgagee that, if he takes a con¬ 
veyance of a part of the mortgaged premises from 
the mortgagor, his position is not affected at all 
and he is entitled to proceed against the property 
still left in the hands of the mortgagor for the 
realisation of the balance of his debt. It has been 
strenuously argued, on the other hand, on behalf 
of the mortgagor, that the effect of a purchase by 
the mortgagee of a part of the mortgaged premises, 
is always to extinguish the mortgage pro tanto. In 
our opinion, both the contentions are too broadly 
expressed, and neither of them can be accepted as 
strictly correct and well-founded on principle. The 
true principle is that the effect of the transaction 
must be judged by its nature. If the sale was in¬ 
tended to be one o/ the equity of redemption merely, 
the mortgagee acquired the property subject to his 
mortgage, and in such a contingency, it would be 
right to hold, that, while there is no extinguish- 
» ment of his right to enforce the mortgage against 
the remainder, the mortgage is extinguished to the 
extent of the amount fairly chargeable upon the 
property purchased by him. If, on the other hand, 

(*H) 11 C li J 639= 6 I C 842, Mir Eusuff Ali 

Haji v. Panchanan Chatterjee. 


the sale was of the property freed of the mortgage, 
and the intention of the parties was that the mort¬ 
gagee should hold the portion transferred to him 
freed from the mortgage debt, and the purchase 
money should be applied in reduction of his dues, 
it would obviously be erroneous to maintain that 
the mortgagee was still bound to apportion the 
debt. In this latter contingency, unless the pur¬ 
chase might bo successfully impeached on the 
ground of fraud or undue influence, it would 
manifestly be equally erroneous to ask the mort- 
• 6 a 2 eQ to allow credit for a larger sum than what 
was deliberately settled as the price of the portion 
purchased by him. If this distinction is borne in 
mind, the judicial decisions, to which reference 
has been made by the parties in support of their 
respective cases, may be easily reconciled. 

The learned Judges then proceeded to 
consider a number of cases including the 
Allahabad Full Bench case and the Bombay 
case referred to by me already. In my opi¬ 
nion the observations in 6 I C 842 u 
do not help the respondent and do not 
appear to lay down any rule of law contrary 
to what has been authoritatively laid down 
by their Lordships of the Judicial Com¬ 
mittee in 8 I A 93. 2 I next consider the case 
in A I E 1933 All 929 12 which was relied 
upon by both sides. The facts of the case 
though somewhat complicated have been 
succinctly stated at page 930 of the report, 
and may be briefly reproduced here. In 
November 1910 the mortgagor executed a 
mortgage for village Lalpur and Kuramai 
in favour of two persons Mauji Ram and 
Sita Ram. On 17th March 1911 he entered 
into an agreement for granting village Kura¬ 
mai in zarpeshgi to Mt. Aziz Fatima, who 
obtained a decree for specific performance 
of this agreement in January 1912 with a 
declaration that the zarpeshgi was to take 
effect from 17th March 1911. On 22nd 
March 1911 the mortgagor executed two 
simple mortgages in favour of Gulzari Lai 
regarding village Kuramai and one house. 
We notice therefore that the mortgage in 
favour of Gulzari Lai was the third mort¬ 
gage regarding village Kuramai and the 
first mortgage regarding the house. On 19th 
August 1919 the mortgagor executed a usu¬ 
fructuary mortgage in favour of defendants 2 
and 3 regarding village Lalpur only which, 
it may be noticed, was subject to the only 
mortgage of November 1910. Gulzari Lai 
instituted a suit on the foot of his simple 
mortgages and obtained a preliminary and 
final decree in the presence of all the 
necessary parties, in execution whereof he 

purchased village Kuramai for a sum of 
Rs. 5000. ' 


12. (’33) 20 A I R 1933 All 929=147 IO 621=193<l 
A L J 1639, Gulzari Lai v. Ali Ahsan. 
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After he became the purchaser he paid 
off the sums due to the zarpesbgidar of 
17th March 1911 and also paid off the two 
earlier mortgages of November 1910.- In 
September 1928, Gulzari Lai instituted, a 
suit for contribution against defendants 2 
and 3 as usufructuary mortgagees of August 
1919 regarding village Lalpur, the prior 
encumbrance whereof had been paid off by 
Gulzari Lai. The defence to the action was 
that when Gulzari Lai purchased Kuramai 
he purchased it subject to the entire incum¬ 
brance of the bond of November 1910 with 
the result that Lalpur became free from 
incumbrance altogether. The learned Sub¬ 
ordinate Judge found that the value of 
Kuramai, which was purchased by Gulzari 
Lai in execution of his decree, was over 
Rs. 17,000 and as the plaintiff has purchased 
it for only Rs. 5000 he was not entitled to 
contribution. In the appeal before the High 
Court of Allahabad, two questions arose for 
consideration. The first was whether the 
plaintiff’s purchase of village Kuramai was 
subject to the entire charge created by the 
deed of November 1910, which has been 
subsequently paid off by him, and secondly, 
whether assuming the plaintiff purchased 
Kuramai subject to the entire charge, he is 
or is not entitled to contribution from those 
interested in village Lalpur. In proceeding 
to consider the question of fact which would 
decide this question the learned Judges 
observed that sale proclamation was not 
produced in the case but considering the 
entire evidence in the case they had no 
doubt that the plaintiff purchased village 
Kuramai far below its market value and 
observed that : 

This circumstance by itself may have no effect 
on the right of the plaintiff to obtain contribution, 
but it has evidential value in considering the ques¬ 
tion whether he purchased the village subject, to 
the entire incumbrance or only to a proportionate 
charge. 

They further observed : 

We think the circumstances of this case indicate 
that the arrangement contemplated was that the 
entire charge be laid on this village which was of 
much greater value than the decretal amount for 
which it was to be sold. The fact however remains, 
as appears from the documents to which reference 
has been made, that the village Kuramai was sold 
to the plaintiff-appellant on the distinct under¬ 
standing that the whole of the mortgage money 
payable under the deed of 18th November 1910 
would be paid by him. In arriving at this finding 
we have been greatly influenced by the proceeding 
recorded on the date of sale and the terms in 
which the auctioned property is described in the 
BATS^ertificate. 

The learned Judges further pointed out 


that there was no doubt that if a sale deed 
executed by the mortgagor couched in the 
terms employed in drawing up the sale 
certificate had been executed, the plaintiff 
could not have successfully contended that 
he did not assume the liability to pay the 
entire incumbrance created by the mortgage 
of 18bh November 1910 and that the posi¬ 
tion could not be materially different where 
•the sale certificate contained the same terms 
and where it was clear that the bids had 
been invited on those terms. The sale certi¬ 
ficate, it may be stated, in the case before 
the learned Judges gave the description of 
the property sold as village Kuramai subject 
to the entire prior encumbrance. For these 
reasons the learned Judges held that the 
plaintiff purchased the village Kuramai 
subject to the entire incumbrance in favour 
of the earlier mortgagees, Mauji Ram and 
Sita Ram, with the result that village 
Lalpur became free from incumbrance as 
between the auction-purchaser . and the 
judgment-debtor. 

Sir Sultan Ahmad relied strongly upon 
this case in support of his contention that it 
is the sale certificate which should decide 
what the executing Court had sold and 
argued that as the sale certificate in the 
present case did not make any mention that 
the sale of village Kuramai, tauzi No. 16, 
was subject to the entire incumbrance, it 
should be held that the plaintiff in the pre¬ 
sent case purchased the village subject to 
the so-called incidence which attaches to a 
sale of property which is subject to a mort¬ 
gage so that the rights of the plaintiff to 
contribution under S. 82 cannot be defeated. 
Mr. P. R. Das on the other hand argued 
that a sale certificate which is directed to 
be issued by the Courts under O. 21, R. 94, 
Civil P. C., is nothing more than a minis¬ 
terial act and that the proceedings which 
lead .up to the sale, and in particular the 
sale proclamation, must always be looked* 
at to determine what the Court did actually 
put up for sale and what was purchased. 
In my opinion the true view is that the 
fact whether the purchase by the plaintiff 
is subject to the entire charge is a question 
of fact in each case as was truly observed 
at p. 930 of the case just dealt with. If the 
question of fact is decided in favour of the 
plaintiff that neither the Court intended to 
sell nor the auction-purchaser intended to 
purchase village Ka9raur subject to the 
entire encumbrance of the earlier mortgage, 
the plaintiff is entitled to the benefit of the 
provisions of S. 82, T. P. Act. It seems to 
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me therefore that this case is of no assist, 
ance to either side. 

The result then of the examination of 
the cases relied upon by Sir Sultan Ahmad 
is that I am confirmed in the view which I 
have already expressed that this case is 
expressly governed by the rule laid down 
by their Lordships of the Judicial Com- 
mittee in 8 I A 93. 2 The account of the 
amounts due from defendants 1 and 3 on 
the first mortgage bond dated 14th August 
1925, will have to be re-cast in the light of 
my decision in this way that the first mort¬ 
gage bond will be treated to have been 
satisfied to the extent of Rs. 14,200 on 9th 
August 1932 and with the further condi¬ 
tion that the amount due on this bond on 
account of principal and interest shall not 
exceed Rs. 45,800. The figures as worked 
out in the decree at pp. 82 and 83 as to the 
amount due from defendant 1 on account 
of the second, third and fourth mortgage 
bonds are admittedly correct. Similarly the 
account of the first mortgage bond due from 
defendant 3, Mt. Sarosati Bahuria, will 
have to be re-cast on the same lines, but 
the amount due from her on account of the 
second, third and the fourth mortgage 
bonds as worked out at pp. 85 and 86 of 
the decree will not be interfered with. The 
office will draw up a mortgage decree to 
carry out these directions. The result is 
that the appeal is allowed in part ; the 
appellant is entitled to costs in proportion 
to his success in this appeal. He will pay 
to the plaintiff-respondent costs in propor¬ 
tion to the extent to which the appeal has 
failed. 

Harries C. J.—I agree. 

d.s./r.k. Appeal partly allowed. 

A. I. R. 1940 Patna 717 

Dhavle J. 

Kewal Saran Singh — Petitioner. 

v. 

Kamla Pati Lai and others — 

Opposite Party. 

Criminal Ref. No. 35 of 1940, Decided 
on 12th August 1940, by Addl. Diet, and 
Sessions Judge, Patna, D/. 22nd June 1940. 

Criminal P. C. (1898), S. 139—One of jurors 
submitting his report before completion of 
appointment of jury — Report of majority of 
jury itself becomes illegal and cannot be acted 
upon—Fresh jury can be appointed. 

Where before the completion of the appointment 
of the jury one of the jurors had already submitted 
his report, he is not a fit person to be on the jury 
and the constitution of the jury as completed is 
essentially defective, In these oircumstances the 


report of the majority of the jury itself becomes 
illegal and one that cannot be acted upon. In such 
oase the Court can appoint a fresh jury and allow 
the proceedings to go on with a fresh jury : A I R 
1920 Cal 161 , Bel. on. [P 717 C 2 ; P 718 C 1] 

Raj Kishore — for Reference. 

D. P. Sinha — against Reference. 

Order. — This is a reference made by 
the Additional Sessions Judge of Patna 
recommending that an order of the Sub- 
Divisional Magistrate of Dinapore, dropping 
under S. 139 (2) certain proceedings under 
Chap. 10, Criminal P. C., be set aside, and 
that the Magistrate be directed to appoint 
a fresh jury and dispose of the case accord¬ 
ing to law. It appears that the constitution 
of the jury gave a certain amount of trouble 
in the case. The gentlemen nominated at 
first to act as jurors declined, some of them, 
to act in that capacity. The appointment 
of the jury only became complete on 16th 
January 1940; but more than six weeks 
before this Babu Deonandan Sahay one of 
the jurors had already submitted his report 
on 28th November 1939. The jurors in a 
body inspected the locality on 30th January 
1940 when four of the jurors submitted a 
concurrent report and Babu Deonandan 
Sahay repeated his report of 28bh Novem¬ 
ber 1939. It is clear that having expressed 
his opinion before 16th January Babu Deo¬ 
nandan Sahay was not a fit person to be on 
the jury and the constitution of the jury 
as completed on 16th January 1940 was 
essentially defective. In these circumstance 
the report of the majority of the jury itse jt 
becomes illegal and one that cannot be 
acted upon. Mr. Raj Kishore has in this 
connexion drawn attention to 24 C W N 928 1 
where the constitution of the jury was found 
defective and it was held that the Magi?-v 
trate should not have acted on the repo 
of the jury and should have appointed a 
fresh jury and allowed the proceedings to 
go on with a fresh jury. 

The learned advocate for the opposite 
party before me has contended that S. 139, 
Criminal P. C., does not give the Court any 
power to appoint a fresh jury and that the 
analogy of Sec. 282 cannot be properly in¬ 
voked in connexion with a jury under 
Chap. 10. I am unable to accept this con¬ 
tention. It is obvious that S. 139 contem¬ 
plates a legal verdict by a duly constitute.! 
jury and the case in 24 C W N 928 1 is 
not the only decision in which it was held 

1. (’20) 7 A I R 1920 Cal 161 = 56 I O 240 = 21 

Cr D J 448 = 24 0 W N 928 = 31 0 L J 371, 

Dasya v. Nlbaran Chandra. 
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that it is open to the Court in its inherent 
jurisdiction to deal with a defect of the kind 
that we find in the present case. As a matter 
of fact it was not in respect of the impro¬ 
priety of having Babu Deonandan Sahay on 
the jury at all that the Magistrate came to 
the conclusion that the verdict of the majo¬ 
rity of the jurors was illegal. As pointed out 
by the learned Additional Sessions Judge he 
seems to have overlooked Babu Deonandan 
Sahay’s report of 28fch November probably 
because he had failed to note it in the order 
sheet; but even apart from this there were 
two matters in which the jury had exceeded 
their functions, because the Magistrate had 
not clearly drawn the attention of the jurors 
to what they were supposed to enquire into. 
These two matters are, the question of public 
right which under S. 139-A (3) the jury 
were not competent to look into in the cir¬ 
cumstances of the present case and the rule 
which had already been made absolute 
against certain parties that had not appeared 
and shown cause or applied for the appoint¬ 
ment of a jury. Even these illegalities would 
clearly affect the position. The learned 
advocate for the opposite party has cited 
4PLT15 2 which followed 13CWN 367 3 
and contended that this party should now 
be at liberty, instead of having to face a 
fresh jury, to adopt the other alternative 
mentioned in S. 135-B; but the cases defer¬ 
red to are cases under S. 141 of the Code 
and have nothing to do with a defectively 
constituted jury or with a jury that exceeded 
$jS functions in material respects. S. 141 


nas no application to the facts of the case 
^ at all. The result is that the recommenda- 
^ |tion of the learned Additional Sessions 
1 Judge must be accepted, the order of the 
f ^Blub-Divisional Magistrate set aside and the 
\ Jllreotion made that the Magistrate do 
appoint a fresh jury and dispose of the case 
according to law. 

D.S./r.k. Beference accepted . 

2. (’23) 10AIR 1923 Pat 229=72 1 0 956 = 24 
Or Ij J 492 = 4 P L T 15, Jiblal Teli v. Gena 


Sahu. 

3. (’09) 13 C W N 367=4 I C 72=10 CrLJ 494, 
Kishori Lai v. Emperor. 
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Fazl Ali and Meredith JJ. 

w ‘ Mt . Lai Pari — Applicant — Appellant. 

v. 

Janki Bai and others, Decree-holders 
and others , Defendants —Respondents. 

Appeal No. 251 of 1939, Decided on 23rd 
August 1940. 


Bihar Money-Ienders'(Regulation of Transac¬ 
tions) Act (7 of 1939),Si. Hand 13—Purchaser 
of equity of redemption impleaded in mortga 
suit and decree passed against him — He 
judgment-debtor and is as such entitled 
benefit of Ss. 11 and 13. 

Section 11 was enacted for the benefit of all 
judgment-debtors and the benefit conferred by thia 
section cannot be confined only to a mortgagor 
and denied to a purchaser of the equity of redemp¬ 
tion. If the purchaser of the equity of redemption 
was impleaded in a mortgage suit and a decree was 
passed against him, he is a judgment-debtor and is 
as such entitled to the protection afforded by this 
section. Under S. 13 he is entitled to asktheCourt 
to estimate the value of the property after hearing 
him as well as the decree-holder. [P 719 C 1, 2} 

Mrs. Dharmasila Lall — for Appellant. 

Bankim Chandra Mitra, M. K. Mukherjee 
and S. Mustafi — for Bespondents. 

Fazl Ali J, —This is an appeal from an 
order passed by the Subordinate Judge of 
Monghyr in an execution proceeding. The 
decree sought to be executed is a mortgage 
decree which was obtained by the respon¬ 
dent decree-holders against a number of 
persons including the appellant who is the 
purchaser of one out of four properties 
which are the subject-matter of the decree. 
The property in which the appellant is 
interested is the second property in a sche¬ 
dule which forms part of the decree and 
the decree provides that this property shall 
be sold last of all. The objection which was 
preferred by the appellant to the decree- 
holders’ application for execution was firstly 
that her property should not be sold along 
with other mortgaged properties, secondly, 
that no sale should be held unless all the 
properties were properly valued and thirdly, 
that she should be allowed to pay by instal¬ 
ments such part of the decree as remains 
unsatisfied after the sale of the other three- 
properties. The learned Subordinate Judge 
in disposing of her objection has expressed 
the view that the Money-lenders Act has 
no application to the present case. The 
learned Judge has stated that the Money¬ 
lenders Act has been passed to give relief 
to the debtors and not to persons who with 
their eyes open purchase the property 
subject to a mortgage charge. In other 
words, the learned Judge was of the view 
that the Money-lenders Act had no appli¬ 
cation to the case merely because the appel¬ 
lant was a person other than the mortgagor 
and because she had purchased the property 
after the mortgage with notice thereof. 

In my opinion this view is erroneous. 
The Money-lenders Act 7 of 1939 des¬ 
cribes it as an Act “to provide for the 
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gnlation of money, lending transactions in 
t$e province of Bihar.* 1 This Act repeals 
tli^ greater part of the Money-lenders Act 
of 1938 (Bihar Act 3 of 1938). The Preamble 
of that Act Btated that the Act was passed, 
"because it was expedient to regulate money- 
lending transactions and to grant relief to 
debtors in the province of Bihar. Neither 
of these Acts defines a debtor but in S. 2 of 
the present Act it is stated that the judg¬ 
ment.debtor includes a certificate debtor 
under the Bihar and Orissa Public Demands 
jfrfccovery Act of 1914. This shows that the 
expression “debtor” has been used in a 
wide sense so as to include a judgment- 
debtor. The real question which we have 
to consider in this case is whether Ss. 11, 
l3andl4 of the Money-lenders Act, which 
the learned Subordinate Judge was asked to 
apply to the present case, have any appli- 

I Nation or not. S. 11 empowers the Court to 
drect payment of the amount due in res- 
Pfct of a loan or a mortgage by instalment. 
S. 13 enjoins the executing Court to estimate 
the value of the judgment-debtor’s property 
^ffce: hearing the parties and of that portion 
|f such property the proceeds of the sale of 
I hijh it considers will be sufficient to 
w*fy the decree. S. 14 provides among 
<>her things that the sale proclamation 
snail include only so much of the property 
of the judgment-debtor the proceeds of the 
sale of which the Court considers will be 
sufficient to satisfy the decree. 

On a reference to S. 11 it will appear 
that the person who is to apply to the Court 
for fixing instalment is “the judgment- 
^Itbtor” and on his application the Court 
my after notice to the decree-holder direct 
tit the amount of the decree shall be paid 
\rueh number of instalments and subject 
/O such’ c&nftibiops and on such date as it 
considers fit. On a plain reading of the 
section it would appear that this section 
was enaoted for the benefit of all judgmeqt- 
debtors and in my opinion the benefit ' 
ferred by this section cannot be com^od 
only to a mortgagor and denied to a 
ohaser of the equity of redemption. If v ne 
purchaser of the equity of redemption was 
impleaded in a mortgage suit and a decree 
was passed against him, he is a judgment- 
debtor and is as such entitled to the pro¬ 
tection afforded by this section. It is also 
to be noticed that this section provides that 
the Court may fix instalment for—the 
payment of the decree notwithstanding any 
contract between the “money-lender and 
the person to whom the loan was advanced.** 


It seems to me that if the benefit of the 
section was intended to be confined only to 
the mortgagor, the expression “the person 
to whom the loan was advanced** or some 
such similar expression, must have been 
used in the latter part of the section also. 
But as I have already stated the section 
clearly states that an order of instalment 
may be passed on the application of the 
judgment-debtor and not merely of the 
person to whom the loan was advanced. 
S. 13, Money-lenders Act, runs thus: 

When an application is m^de before or after the 
commencement of this Act for the execution of 
decree passed in respect of a loan or interest on a 
loan by the sale of the judgment-debtor’s property, 
the Court executing the decree shall, notwith¬ 
standing anything to the contrary contained in 
any other law or in anything having the force of 
law, hear the parties to the decree and estimate the 
value of such property and of that portion of such 
property the proceeds of the sale of which it consi¬ 
ders will be sufficient to satisfy the decree. 

This section clearly provides that before 
selling the judgment-debtor’s property, the 
Court shall hear the parties to the decree 
and estimate its value. In the present case 
one of the properties which the executing 
Court was called upon the sell was the ap¬ 
pellant’s property. As the appellant was 
one of the judgment-debtors it is manifest 
that under S. 13 he was entitled to ask the 
Court to estimate the value of the property 
after hearing him as well as the decree- 
holder. S. 14 of the Act is entirely depen¬ 
dent on S. 13 and need not be discussed. 
The learned Subordinate Judge has discussed 
the evidence offered on behalf of the appel¬ 
lant in order to show that the value of the 
mortgaged property stated by the decree- 
holder is not unreasonable, but as he has 
-JMjooeeded to deal with the question on the 
Kting that the Money-lenders Act has no 
aPinication, it is clear that he has approached 
the case from a wrong point of view. Under 
S. 13, Money-lenders Act, it is the duty of 
the Court to hear the parties and estimate 
the value of the properties to be sold under 
the decree. As however the learned Sub¬ 
ordinate Judge was dealing with the case 
apart from the Money-lenders Act, there 
was no obligation upon him to fix the value 
of the properties. Under O. 21, R. 66, Civil 
P. C., as it stands now, the Court has only 
to insert the valuation given by the decree- 
holder and the judgment-debtor respectively 
in the sale proclamation and it has to state 
that it does not vouch for the accuracy of 
either. From the judgment of the learned 
Subordinate Judge it will appear that he 

was of the view that the present case was 
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governed by O. 21, R. 66 and not by the 
Money-Lenders Act. The learned Subordi¬ 
nate Judge therefore could not be expected 
to deal with the question of value with the 
same care as he would have done, if he had 
.Realized that the case was governed by the 
Money-Lenders Act. The findings of the 
learned Subordinate Judge have therefore, 
in my opinion, to be scrutinized with parti¬ 
cular care. 

In the present case the property in which 
the appellant is interested was purchased 
by her for a sum of Rs. 2950 in June 1930. 
The property in question is a house in 
Begusarai. The decree-holders valued it at 
Rs. 1000 only and the learned Subordinate 
Judge has expressed the view that this 
valuation is quite fair. The learned Subor¬ 
dinate Judge supports the valuation of the 
decree, holders by pointing out that “the 
tiled chhapar from the second storey has 
now been taken down.” It appears to me, 
however, that the mere fact that the tiled 
chhapar has been taken down cannot affect 
the value of the house to a very large ex¬ 
tent. Again items 3 and 4 of the mortgaged 
properties consist of 2J bighas of land which 
are situated by the side of a Local Board 
road. These lands have been valued by the 
decree-holders at Rs. 600 only. The appel¬ 
lant examined several witnesses before the 
learned Subordinate Judge to show that the 
lands being situated by the side of a road 
in the town of Begusarai was regarded as 
valuable and that the price of these lands 
according to the witnesses examined by the 
appellant was Rs. 200 a cattah. The wit¬ 
nesses stated that a number of persons are 
building their houses near about the place 
where these lands are situated and seve 
kebalas were tendered in evidence to 
port the statement made on behalf o 


appellant as to the value of these lands. 
On the other hand one of the decree-holders 
examined himself in the case and stated 
that the total value of these lands was 
Rs. 600 only. 

The learned Subordinate Judge has ex¬ 
plained away the kebalas on the ground 
that they relate to lands which had been 
purchased for residential purposes, whereas 
one portion of the land which was mort¬ 
gaged is used for growing maize and another 
portion is an orchard. He has also stated 
that the lands purchased under the kebab 


are at sufficiently long distaioe from the 
lands which are the subject pf the mort¬ 
gage. Here again, the learned Subordinate 
Judge seems to have been j at pains to 
demonstrate that the value fiven by the 
decree-holder was not unreisonable. In 
doing so he overlooked the fact that even 
though a portion of the mortgaged lands 
may be used for growing maize and another 
portion is an orchard at present, it can also 
be used as a building site and therefore 
its potential value coni** iiot be iguored. 
The learned Subordinate Judge i* 
quite correct in saying that'the lands vhich 
are the subject-matter of the kebalas are 
situated at a long distance from the mort¬ 
gaged lands. One of these lands, acooidi 
to the evidence offered on behalf of the a 
pellants, is at a distance of one bigha _ 
another plot of land is contiguous south 
the mortgaged lands. 

In my opinion the conclusion arrived 
by the learned Judge cannot be acce 
because it has been greatly influenced^ 
the wrong assumption that he had madM n 
deciding this case, namely, that it was 
governed by O. 21, R. 66 and not bftbe 
Money-lenders Act. I think therefore ^ 
the order of the learned Subordinate Ju 
should be vacated and he should be as 
to estimate the value of the properties 
question under Ss. 13 and 14, Mon. 
lenders Act. I would therefore allow thi 
appeal, set aside the order of the learnei 
Subordinate Judge and remand the ct 
to him for disposal according to law. T 
learned Subordinate Judge should proo 
strictly in accordance with S. 13, Mon 
lenders Act, and after hearing the par 

V !f^ s and 8Uch f S^ her evidence as they 
f*3d e adduce estimate the value of eacV. 
rcm, " ’ - • - 


nf 



and also decide whether only some or all 

the T>ropertie8 should be sold. As provided 
ip t^e decree, the property No. 2 in which 
thtf"ppellant is interested should be sold 
of all and before that property is sold 
R* Court should consider whether under 
^■*11* Money-lenders Act, each P orfcl .°° 
tj? decretjjpmount as remains unsafcl ®, 
aiuer the s5e of the properties other 

the property No. 2 shall be pfty V 
by instalment. Costs will abide the resul . 

Meredith J.—I agree. . 7J , 
d . s ./ r . k . Appeal allowed . 




Uo 


m 


- --- A-'f i - (V*- 

Qatvju .... 


Yu* 








